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CASES    ON    SALES. 


CHAPTER  I. 
§  1.    Sale  and  Conteact  to  Sell. 

CUNNINGHAM  v.   ASHBROOK  et  al. 
20  Mo.  553.     1855. 

Action  for  the  price  of  a  drove  of  hogs  alleged  to  have  been  sold  and 
delivered  to  defendants. 

The  defendants  slaughtered  and  packed  hogs  for  themselves,  and  also 
slaughtered  for  others.  Thej-  had  an  arrangement  with  McAllister  and 
With  Whittaker,  packers,  that  each  should  have  one  third  of  all  the  hogs 
slaughtered  by  them  for  the  safe  of  the  offal.  Plaintiffs  drove  of  hogs, 
148  in  number,  was  engaged  at  $4.15  per  hundred,  net  weight,  to  be 
delivered  at  defendants'  slaughter-house,  and  killed  and  weighed  by  the 
buyer,  by  a  man  who  bought  principally  for  the  defendants,  but  at 
times  for  McAllister  and  Whittaker.  On  this  occasion  he.  did  not  say 
for  whom  he  was  buj'ing,  but  the  seller  supposed  he  was  buying  for 
defendants.  The  hogs  were  delivered  at  defendants'  slaughter-house, 
and  were  killed  the  next  morning.  Defendants  then  notified  plaintiff 
to  call  at  McAllister's  packing-house  the  following  day  and  see  the  hogs 
weighed,  and  get  his  pay.  That  night  the  slaughter-house  and  hogs 
were  burned.  The  plaintiff  was  nonsuited,  and  sued  out  a  writ  of 
error. 

Glov&r  tfc  Richardson,  (with  whom  was  D.  G.  Woods,)  for  plaintiff 
in  error. 

jr.  A.  Kasson,  for  defendants  in  error. 

Leonaed,  J.  The  only  things  essential  to  a  valid  sale  of  personal 
property  at  common  law  were  a  proper  subject,  a  price,  and  the  consent 
of  the  contracting  parties,  and  when  these  concurred  the  sale  was  com- 
plete, and  the  title  passed  without  anything  more.  (2  Black.  Com. 
447;  Bloxam  v.  Sanders,  4  Barn.  &  Cres.  941.)  The  term  "sale," 
however,  in  its  largest  sense,  may  include  every  agreement  for  the 
transferring  of  ownership,  whether  immediate  or  to  be  completed 
afterwards  ;  and  goods,  in  reference  to  the  disposition  of  them  bj'  sale, 
may  be  considered  as  existing  separately,  and  ready  for  immediate 
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deliver^',  or  as  a  part  of  a  larger  mass  from  which  they  must  be  separated 
by  counting,  weighing,  or  measuring,  or  as  goods  to  be  hereafter  pro- 
cured and  supplied  to  the  buyer,  or  to  be  manufactured  for  his  use. 
Goods  of  the  first  sort  are  the  only  proper  subjects  of  a  common  law 
sale,  which  is  strictly-  a  transaction  operating  as  a  present  transfer  of 
ownership,  and  does  not  include  executory  contracts  for  the  future  sale 
and  delivery  of  personal  property,  although  there  are  some  apparently 
anomalous  cases  in  our  books  in  which  transactions  in  reference  to 
goods  to  be  separated  from  a  mass  seem  to  have  been  treated,  where 
there  had  been  a  constructive  delivery,  as  valid  sales,  producing  a 
present  change  of  property. 

The  general  rule,  however,  is  otherwise,  and  all  the  different  sorts  of 
goods  to  which  we  have  referred,  except  the  first,  are,  under  our  law, 
the  proper  subjects  onlj'  of  executory  agreements,  —  contracts  for  the 
future  sale  and  delivery  of  them.  .   .   . 

Although  at  common  law  consent  alone  was  sufficient  to  constitute  a 
valid  sale,  the  statute  of  frauds  has  now  intervened,  and  other  formalities 
are  prescribed  which  must  be  observed,  or  what  was  before  a  valid 
transfer  of  property  is  now  of  no  validitj-.  The  statute,  beginning 
where  the  common  law  stopped,  requires  some  one  of  these  solemnities 
to  be  added  to  the  transaction  before  it  shall  be  considered  as  complete, 
.  so  as  to  effect  a  change  of  ownership  ;  and  the  matter  here  relied  upon 
as  the  statute  evidence  of  the  completion  of  the  contract  was  the  change 
of  possession.  This  provision  of  the  statute  implies,  it  is  said,  a  de- 
livery of  the  thing  sold  on  the  part  of  the  debtor,  and  an  acceptance  of 
it  by  the  buyer,  with  an  intention  on  the  one  side  to  part  with,  and  on 
the  other  to  accept,  the  ownership  of  it ;  and  it  is  not  enough  that  the 
mere  natural,  actual,  corporeal  possession  should  be  changed,  but  there 
must  be  a  change  of  the  civil  possession,  which  is  a  holding  of  the 
thing  Vfith  the  design  of  keeping  it  as  owner ;  and  this  brings  us  to  an 
examination  of  the  instruction  complained  of,  and  which  resulted  in 
nonsuiting  the  plaintifi".  .   .  . 

It  is  to  be  remarked  that  this  is  the  sale  of  a  specific  commoditj-, — 
the  whole  drove,  and  not  of  a  part,  to  be  ascertained  by  counting  out 
the  required  number,  —  and  therefore  the  title  passed  as  soon  as  the 
bargain  was  completed  by  the  delivery.  It  was  not  a  transaction  in 
relation  to  the  sale  of  part  of  a  mass,  which  could  not  take  effect  as  a 
present  sale,  immediately  changing  the  property,  until  -the  separation 
was  actually  made ;  and  it  is  possible  some  confusion  maj'  have  arisen 
here  by  not  clearly  distinguishing  between  the  sale  of  a  specific  com- 
modity, clearly  separated  and  distinguished  from  all  others,  as  a  specific 
drove  of  stock,  and  of  an  indefinite  commoditj',  as  a  hundred  barrels  of 
corn  out  of  the  party's  crib,  or  a  hundred  mules  out  of  his  drove,  when 
the  seller  is  bound  to  separate  and  identify  the  particular  part  sold, 
before  it  can  pass  in  property  to  the  purchaser.  .  .  . 

This,  then,  was  a  present  agreement  between  these  parties  for  the 
Bale  of  a  specific  commodity  for  a  price  settled  between  them,  so  as  to 
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be  capable  of  future  ascertainment,  without  further  reference  to  them- 
selves, immediately  passed  the  title  to  the  buyer,  if  the  ceremon}'  of 
delivery  required  by*  the  statute  of  frauds  was  complied  with,  and  there 
having  been  a  delivery  in  fact,  the  whole  question  was  with  what 
intention  that  delivery  was  made,  —  whether  merely  that  the  hogs 
might  be  weighed,  neither  party  being  bound  in  the  mean  time  hy  what 
had  passed  between  them,  or  as  the  formal  completion  of  the  bargain  to 
bind  the  parties  and  vest  the  ownership  in  the  purchaser. 

We  come  now  to  an  examination  of  the  instruction  complained  of, 
the  substance  of  which  is,  that  if  the  hogs  were  sold  by  net  weight,  to  be 
ascertained  by  weighing  after  they  were  slaughtered  and  cleaned,  then 
the  presumption  that  the  sale  was  completed  by  the  delivery  is  met  and 
repelled,  and  the  loss  falls  on  the  plaintiff,  as  owner,  unless  he  shows 
that  the  parties  intended  the  sale  to  be  complete  upon  the  delivery. 
The  jury  would,  no  doubt,  have  so  understood  the  direction  when  they 
came  to  apply  it  to  the  case,  and  such  too,  we  suppose,  was  the  meaning  of 
the  court ;  but  we  do  not  concur  in  this  view  of  the  law.  Certainly  this 
circumstance  was  proper  for  the  jury  upon  the  question  of  the  intention 
of  the  parties  in  changing  the  actual  possession,  and  might  have  afforded 
a  very  proper  topic  of  comment  to  counsel  in  arguing  the  question  of 
fact  before  them ;  but  we  do  not  think  any  well  considered  case  has 
gone  the  length  of  declaring  that  it  changed  the  strong  natural  presump- 
tion to  be  derived  from"  the  actual  delivery  of  the  property,  and  imposed 
upon  the  other  party  the  necessity  of  showing  that  "  the  parties  intended 
the  sale  to  be  absolute  and  complete  before  the  weighing,"  and  we  feel 
well  assured  that  there  is  no  principle  upon  which  this  position  can  be 
maintained.  We  find  it  frequently  repeated  in  the  books,  that  when 
anj-thing  remains  to  be  done  by  the  seller,  sueh  as  counting,  weighing, 
or  measuring,  the  title  does  not  pass  ;  and  this  is  certainly  correct  when 
this  operation  is  necessary  in  order  to  separate  the  goods  from  a  larger 
mass  of  which  they  are  a  part ;  but  that  is  not  this  case,  and  we  think 
that,  bj'  keeping  the  distinction  between  a  specific  and  an  indefinite 
commodity  in  view,  most  of  the  cases  upon  this  subject  can  be  explained, 
and  their  apparent  conflict  reconciled.  It  is  also  certainly  true  that,  in 
determining  the  question  as  to  the  purpose  of  the  parties  in  changing 
the  actual  possession,  the  fact  that  the  price  is  to  be  subsequently  ascer- 
tained by  reference  to  the  net  weight,  and  then  paid,  is  proper  to  go  to 
the  jury  ;  but  possession  is  so  much  of  the  essence  of  propert}-,  as  it  is  \ 
that  alone  which  enables  us  to  enjo}'  a  tiling  as  property,  and  the  natu- 
ral connection  between  propertj'  and  possession,  especiallj-  in  movables, 
is  so  strong,  that  the  presumption  arising  from  a  change  of  actual  pos- 
session that  it  was  intended  also  as  a  change  of  the  propertj'  is  not,  in 
our  view,  overcome,  as  a  matter  of  law,  by  the  fact  here  relied  upon, 
that  the  thing  bargained  for  was  to  be  paid  for  by  weight,  to  be  ascer- 
tained after  the  delivery.  .  .  . 

We  repeat  what  we  have  before  said,  it  is  a  question  for  the  jury. 
If  the  delivery  were  for  the  purpose  of  passing  the  property,  it  had  that 
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eflfect  although  tlie  price  was  to  be  afterwards  ascertained  and  paid 
according  to  net  weight ;  and  there  is  no  rule  of  law  that,  under  such 
circumstances,  the  presumption  arising  from  the  delivery  is  met  and 
repelled,  and  that  other  evidence  becomes  necessarj'  in  order  to  make 
out  a  prima  facie  case  of  a  present  sale.  The  seller  has  a  right,  not- 
withstanding his  bargain,  to  retain  his  property  till  he  is  paid,  unless  he 
agrees  to  allow  the  purchaser  a  credit,  (the  bargain  for  an  immediate 
transfer  of  property  implying  a  present  paj'ment  of  the  price,)  and  hence, 
when  there  is  no  understanding  as  to  the  time  of  payment  other  than 
what  is  implied  in  the  postponement  of  it  until  the  quantity  of  the 
thing  sold  is  ascertained  in  the  manner  indicated  in  the  contract,  this 
circumstance  is  certainly  entitled  to  consideration  with  the  jury  in  de- 
termining the  character  of  the  delivery,  which,  if  intended  to  pass  the 
thing  in  property,  deprives  the  seller  of  his  security  upon  it  for  the 
price,  at  the  same  time  that  it  throws  upon  the  buyer  the  future 
risk. 

The  judgment  is  reversed,  and  the  cause  remanded. 


FLETCHER  v.  LIVINGSTON  et  al. 

153  Mass.  388.     1891. 

Ik  March,  1886,  Louisa  Fletcher  contracted  in  writing  to  sell  to  the 
plaintiff,  her  daughter,  all  the  wood  and  timber  standing  on  a  certain 
piece  of  land,  with  one  year's  time  to  get  it  off,  and  afterwards  orally 
agreed  to  give  to  the  plaintiff  a  reasonable  time  longer  within  which 
to  remove  the  wood.  Mrs.  Fletcher  died  in  December,  1886.  The 
defendant,  Crawford,  having  qualified  as  administrator  of  her  estate, 
agreed  in  writing,  with  the  consent  of  the  other  heirs,  to  extend  the 
time  for  removal  of  the  wood  by  the  plantiff  to  Sept.  1,  1887.  On 
Nov.  12,  1887,  Crawford,  under  license  of  the  court  and  pursuant  to 
statutory  provisions,  sold  and  conveyed  the  land  in  question  to  defend- 
ant Livingston.  None  of  the  wood  or  timber  was  ever  severed  by  the 
plaintiff. 

The  judge,  who  tried  the  case  without  a  jury,  ruled  that  the  plaintiff's 
right  to  take  off  wood  or  timber  expired  on  Sept.  1,  1887;  that  the 
original  contract  was  a  sale  of  only  so  much  of  the  wood  or  timber  as 
the  vendee  might  take  off  in  one  year ;  and  found  for  the  defendants. 
The  plaintiff  alleged  exceptions. 

J.   W.  Pettengill,  for  the  defendants. 

C.  Robinson  <&  G.  A.  Blaney^  for  the  plaintiff. 

Knovtlton,  J.  It  is  well  settled  that  a  contract  like  that  relied  on 
by  the  plaintiff  does  not  immediately  pass  a  title  to  property,  and  is  not 
a  sale  or  a  contract  for  a  sale  of  an  interest  in  land,  but  an  executory 
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agreement  for  the  sale  of  chattels,  to  take  effect  when  the  wood  and 
timber  are  severed  from  the  land,  with  a  license  to  enter  and  cut  the 
trees  and  remove  them.  Such  a  contract,  if  oral,  is  not  within  the 
statute  of  frauds,  and  its  construction  is  the  same  as  if  it  were  in 
writing  :  Claflin  v.  Carpenter,  4  Met.  580  ;  Giles  v.  Simonds,  15  Graj', 
441 ;  Drake  v.  Wells,  11  Allen,  141  ;  Hill  v.  Hill,  113  Mass.  103,  105  ; 
United  Society  v.  Brooks,  145  id.  410.  The  subject  was  fully  con- 
sidered by  Chief  Justice  Bigelow,  in  Drake  v.  Wells,  ubi  su2}ra,  and 
was  discussed  in  the  earlier  case  of  Giles  v.  Simonds,  and  it  was  held 
that  a  purchaser  of  standing  wood  and  timber,  after  severing  the  trees 
from  the  land,  has  an  irrevocable  license  to  enter  and  remove  them,  but 
that  before  they  are  cut  his  license  may  at  any  time  be  revoked  by  the 
landowner,  leaving  him  no  remedy  but  an  action  to  recover  damages 
for  the  breach  of  the  contract. 

In  the  present  case  the  declaration  contains  three  counts.  The  first 
two  are  founded  on  the  plaintiff's  alleged  ownership  of  the  wood  and 
timber  as  chattels.  But  she  had  no  ownership  so  long  as  the  trees 
remained  attached  to  the  realty,  and  her  action  cannot  be  maintained 
on  either  of  these  two  counts.  The  third  is  for  trespass  quare  clausum. 
The  plaintiff  by  her  contract  acquired  no  interest  in  the  land,  and  she 
was  not  in  possession,  and  she  cannot  maintain  an  action  of  trespass. 
It  does  not  appear  that  there  was  any  breach  of  contract  on  the  part  of 
either  of  the  defendants  ;  but  if  there  were,  the  plaintiff's  remedy  would 
be  in  another  form  of  action. 

Exceptions  overruled. 


GROAT  ET  AL.  V.  GILE. 
51  N.  Y.  431.     1873. 

Plaintiffs'  appeal  from  order  of  General  Term,  setting  aside  a  ver- 
dict for  plaintiffs  and  granting  a  new  trial  in  an  action  to  recover  for 
wool  which  the  defendant  had  shorn  from  sheep,  to  which  the  plaintiffs 
claimed  title. 

John  M.  Reynolds,  for  appellants. 

John  Qaul,  Jr.,  for  respondent. 

LoTT,  C.  C.  As  the  verdict  of  the  circuit  in  favor  of  the  plaintiffs 
was  ordered  by  the  judge  who  tried  the  action  on  the  version  given  by 
the  defendant  of  the  contract  or  agreement  between .  the  parties,  it  be- 
comes necessary  to  refer  to  it  with  particularity  for  the  purpose  of  ascer- 
taining whether  his  conclusion  of  law  based  thereon  was  correct. 

The  defendant,  on  his  direct  examination,  after  stating  that  the 
plaintiffs  called  on  him  about  the  20th  of  May,  1864,  and  that  he  and 
the  plaintiff  Groat  had  some  conversation  about  the  purchase  of  his 
sheep  and  lambs,  in  which  he  said  that  he  wanted  to  sell  the  old  sheep 
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with  the  lambs,  and  that  he  would  ask  $4  apiece  for  them,  testified  as 
follows :  ' '  The^'  concluded  to  go  and  see  the  sheep  ;  I  told  them  where 
they  were ;  one  flock  was  near  a  mile  from  the  house ;  they  went  off 
together  ;  went  to  the  further  lot  first ;  when  they  came  back  from  this 
lot  I  told  them  where  the  others  were  ;  I  told  them  I  did  not  believe 
they  would  like  that  lot ;  they  did  not  look  as  well  as  the  others,  as 
some  of  them  had  lost  their  wool ;  then  they  went  off  to  see  the  other 
lot  and  came  back ;  they  asked  me  how  many  sheep  and  lambs  there 
were ;  I  told  them  I  could  not  tell  how  many  there  were ;  I  did  not 
know  myself;  I  think  I  said  in  the  neighborhood  of  so  many  sheep  and 
so  many  lambs ;  then  they  inquired  about  taking  the  sheep ;  it  was 
agreed  that  they  should  take  the  lambs  the  middle  of  September  and 
the  old  sheep  the  1st  of  November,  and  pay  me  |4  apiece  for  sheep 
and  lambs  ;  this  was  the  contract ;  think  I  told  them  I  would  give  them 
a  good  chance  ;  something  was  said  about  cutting  the  lambs'  tails  off; 
1  told  them  I  thought  it  was  not  prudent ;  I  tried  to  dissuade  them 
from  having  it  done ;  that  they  had  got  too  large  and  might  die ;  some- 
thing was  said  in  answer  to  it,  but  I  don't  know  just  what ;  they  asked 
me  if  the  sheep  were  sound  after  they  had  been  to  see  them ;  I  told 
them  I  did  not  consider  them  entirely  sound ;  then  they  asked  that 
I  should  doctor  the  sheep  if  they  needed  it ;  I  told  them  I  would  ;  after 
the  talk  they  handed  me  over  twentj'-five  dollars  to  bind  the  bargain, 
as  they  said ;  then  they  went  awaj'."  On  his  cross-examination,  he 
said:  "  When  G-roat  and  Jacobia  were  there  in  Ma}-,  I  had  sheep  in 
two  lots  ;  the  sheep  I  ^old  them  were  in  the  lots  mentioned  ;  I  sold  them 
all  that  were  in  these  lots  ;  did  not  know  how  many  sheep  I  had;  had 
not  counted  them  for  some  time  ;  sometimes  they  die  ;  told  them  I  did 
not  know  how  many  I  had  ;  that  there  would  be  in  the  neighborhood  of 
ninet3'  old  sheep  ;  they  were  to  take  all  the  sheep  in  the  two  lots,  ex- 
cept two  bucks  and  a  lame  ewe ;  they  got  all  the  sheep  in  the  two  lots 
except  two  bucks  and  a  lame  ewe  ;  they  agreed  to  give  $4  per  head ; 
in  the  bargain  they  were  to  have  all  the  sheep  except  two  bucks  and  a 
lame  sheep  ;  I  agreed  to  sell  the  sheep  at  that  price  ;  nothing  was  said 
about  the  wool ;  they  got  ninety-two  old  sheep  and  seventy-one  lambs." 
And  on  further  re-direct  examination  he  said :  "  When  thej-  made  the 
contract  for  these  sheep,  there  was  nothing  said  about  the  wool."  And 
also :  "  Some  of  the  lambs  came  in  March,  and  so  along,  and  some 
were  only  a  few  days  old  ;  some  time  in  August  is  the  usual  and  proper 
time  for  taking  lambs  from  sheep ;  they  had  not  been  separated  from 
the  sheep  on  the  19th  of  May ;  the  lambs  were  in  no  condition  to  be 
separated  from  the  sheep  at  that  time  without  ruining  the  lambs." 

The  preceding  statement  of  the  defendant's  evidence  contains  all 
that  relates  to  the  negotiation  and  making  of  the  agreement,  and  fully 
justifies  the  construction  given  to  it  by  the  learned  judge  at  the  circuit. 
It  is  clear  that  the  plaintiffs  intended  to  buy  of  the  defendant,  and  that 
it  was  his  intention  to  sell  to  them  all  of  the  sheep  and  lambs  that  were 
running  in  the  two  lots  of  land,  referred  to  by  him  (except  two  bucks 
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and  a  lame  ewe,  as  to  the  identit}'  of  which  there  was  no  question),  at 
$4  per  head,  and  that  no  further  or  other  designation  or  selection  was 
contemplated.  All  the  parties  understood  what  particular  sheep  and 
lambs  were  intended  to  be  sold,  and  there  is  no  doubt  that  these  were 
sufficient!}-  identified.  Indeed,  that  fact  does  not  appear  to  have  been 
disputed  on  the  trial.  Under  such  circumstances,  when  the  terms  of  the 
sale  were  agreed  on,  and  the  paj-ment  of  $25  was  made  toi  the  defendant 
on  account  of  the  purcliase  money  by  the  plaintiffs,  their  liability  became 
fixed  for  the  balance,  which  was  ascertainable  by  a  simple  arithmetical 
calculation  based  upon  a  count  of  the  sheep  and  lambs  and  the  price  to  be 
paid  per  head  for  them.  No  delivery  of  them  or  other  act  whatever  in 
relation  to  them  by  the  defendant  was  required  or  intended.  The  plain- 
tiffs  were  to  take  them  without  an}'  agency  in  delivering  them  on  the 
part  of  the  defendant,  and  thej',  from  the  time  the  agreement  was  made, 
became  the  owners  thereof.  The  defendant  subsequently  kept  them  at 
the  risk  of  the  plaintiffs.  Chancellor  Kent,  in  his  Commentaries,  vol. 
2,  p.  492,  in  stating  the  rule  governing  sales  at  common  law,  says : 
"  "When  the  terms  of  sale  are  agreed  on  and  the  bargain  is  struck,  and 
ever3-thing  that  the  seller  has  to  do  with  the  goods  is  complete,  the  con- 
tract of  sale  becomes  absolute  as  between  the  parties  without  actual 
payment  or  delivery,  and  the  propert}'  and  the  risk  of  accident  to  the 
goods  vest  in  the  buyer."  This  rule  is  modified  by  our  statute  of  frauds 
so  far  as  to  require  in  certain  cases  that  a  note  or  memorandum  of  the 
contract  shall  be  made  in  writing  and  subscribed  by  the  parties  to  be 
charged,  or  that  the  buyer  shall  accept  and  receive  a  part  of  the  prop- 
erty sold,  or  at  the  time  pay  some  part  of  the  purchase  money ;  and  in 
such  cases  he  says,  at  p.  499  :  "  When  the  bargain  is  made  and  is  ren- 
dered binding  by  giving  earnest,  or  bj'  part  payment,  or  part  delivery, 
or  by  a  compliance  with  tlie  requisition  of  the  statute  of  frauds,  the 
property,  and  with  it  the  risk,  attach  to  the  purchaser ;  but  though  the 
seller  has  parted  with  the  title,  he  may  retain  possession  until  payment." 
The  fact  that  the  number  of  the  sheep  and  lambs  sold  was  not  ascer- 
tained at  the  time  the  terms  of  sale  were  agreed  on  did  not  prevent 
the  application  of  the  rule  referred  to  in  this  case.  It  is  true  that  the 
same  learned  jurist,  after  stating  that  "it  is  a  fundamental  principle, 
pervading  everywhere  the  doctrine  of  sales  of  chattels,  that  if  goods  of 
different  values  be  sold  in  bulk  and  not  separately  and  for  a  single  price, 
or  per  aversionem,  in  the  language  of  the  civilians,  the  sale  is  perfect 
and  the  risk  with  the  buyer,"  adds,  "but  if  they  be  sold  bj'  number, 
weight,  or  measure,  the  sale  is  incomplete,  and  the  risk  continues  with 
the  seller  until  the  specific  property  be  separated  and  identified."  The 
present  case  is  not  one  of  the  latter  class.  That  rule  has  reference  to 
a  sale,  not  of  specific  property  clearly  ascertained,  but  of  such  as  is  to 
be  separated  from  a  larger  quantity,  and  is  necessary  to  be  identified 
before  it  is  susceptible  of  delivery.  The  rule  or  principle  does  not 
not  apply  where  the  number  of  the  particular  articles  sold  is  to  be 
ascertnined  for  the  sole  purpose  of  ascertaining  the  total  value  thereof 
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at  certain  specified  rates  or  a  designated  fixed  price.  This  distinction 
is  recognized  in  Crofoot  v.  Bennett,  2  N.  Y.  258  ;  Kimberly  v.  Patchin, 
19  id.  330  ;  Bradley  v.  Wheeler,  44  id.  495.  The  sale  in  question  was 
in  fact  of  a  particular  lot  of  sheep  and  lambs,  and  not  of  a  certain 
undesignated  number  to  be  selected  and  delivered  at  a  future  time,  and 
the  postponement  of  the  time  for  taking  them  awaj'  did  not  prevent 
the  title  passing  to  the  plaintiffs. 

A  sale  of  a  specified  chattel  maj'  pass  the  property  therein  to  the  ven- 
dee and  vests  the  title  in  him  without  delivery.  See  Chitty  on  Contracts 
(8th  Am.  ed.),  332,  and  Terry  v.  Wheeler,  25  N.  Y.  520. 

All  the  parties  appear  to  have  understood  the  transaction,  at  the 
time  it  took  place,  as  a  present  absolute  sale  and  change  of  title.  What 
was  said  about  cutting  the  lambs'  tails  off  and  doctoring  the  sheep,  if 
they  needed  it,  is  evidence  of  such  understanding,  and  there  is  nothing 
in  what  is  said  to  have  been  the  agreement  about  taking  them  away 
inconsistent  with  it.  That  gave  the  plaintiffs  the  privilege  of  leaving 
them  in  the  defendant's  pasture  till  the  time  specified  for  taking  them 
away,  but  did  not  deprive  them  of  the  right  to  take  them  Ijefore,  if  they 
chose  so  to  do.  .  .  . 

It  follows,  from  what  has  been  said,  that  there  was  no  error  in  the 
ruling  of  the  judge  that  the  title  to  the  sheep  passed  to  the  plaintiffs 
immediately  upon  the  completion  of  the  contract  and  the  paj-meut  of 
the  $25  by  them.  That  necessarily  carried  with  it  the  right  to  the 
wool  on  them,  it  being  shown  that  there  was  no  reservation  thereof,  or 
anything  said  about  it  during  the  negotiation  or  at  the  time  the  contract 
was  made.  It  is  not  a  mere  presumption,  as  stated  in  the  prevailing 
opinion  in  the  Supreme  Court,  that  the  parties  "  intended,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the  title  to  the  wool  should  follow 
the  title  to  the  sheep."  As  was  well  said  bj'  Justice  Ingalls  in  his  dis- 
senting opinion,  "  When  the  sheep  were  sold  the  wool  was  grown  and 
was  a  part  of  the  sheep,  adding  to  their  value,"  and  there  is  no  reason 
or  principle  for  saj'ing  that  such  particular  part  did  not  pass  to  the 
purchaser  with  the  rest  of  the  animals.  The  sale  was  of  the  entire 
animal,  and  not  of  different  parts  or  portions  constituting  it,  or  of  what 
it  was  formed. 

Assuming  then  that  the  legal  effect  of  the  agreement  of  the  parties, 
as  testified  to  by  the  defendant  himself,  was  to  vest  the  title  to  the 
wool  in  the  plaintiffs,  it  was  clearly  incompetent  to  show  a  custom  in 
Columbia  County,  where  the  transaction  took  place,  that  the  wool  of 
sheep  sold,  under  the  circumstances  disclosed,  does  not  go  to  the  pur- 
chaser.    See  Wheeler  v.  Newbould,  16  N.  Y.  392,  401. 

•  •••••  ■ 

All  concur. 

Order  reversed. 
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§  3.    The  Subject  Matter  of  a  Sale. 

HUMBLE  V.   MITCHELL. 
11  Adol.  &  E.  205.    1839. 

Assumpsit  by  the  purchaser  of  shares  in  a  joint  stock  company, 
called  the  Northern  and  Central  Bank  of  England,  against  the  vendor 
for  refusing  to  sign  a  notice  of  transfer  tendered  to  him  for  signature, 
and  to  deliver  the  certificates  of  the  shares,  without  which  the  shares 
could  not  be  transferred. 

The  jury  found  a  verdict  for  the  plaintiff  on  both  issues,  subject  to  a 
motion  to  enter  a  verdict  for  the  defendant. 

Lord  Denman,  C.J.  With  respect  to  the  question  arising  on  .the 
second  plea,  we  have  already  disposed  of  it.  The  other  point  is  whether 
the  shares  in  this  company  are  goods,  wares,  or  merchandises,  within 
the  meaning  of  §  17  of  the  statute  of  frauds.  It  appears  that  no  case 
has  been  found  directly  in  point ;  but  it  is  contended  that  the  decisions 
upon  reputed  ownership  are  applicable,  and  that  there  is  no  material 
distinction  between  the  words  used  in  the  statute  of  frauds  and  in  the 
bankrupt  act.  I  think  that  both  the  language  and  the  intention  of  the 
two  acts  are  distinguishable,  and  that  the  decisions  upon  the  latter  act 
cannot  be  reasonably  extended  to  the  statute  of  frauds.  Shares  in  a  joint 
stock  companj'  like  this  are  mere  choses  in  action,  incapable  of  deliver^', 
and  not  within  the  scope  of  the  17th  section.  A  contract  in  writing 
was  therefore  unnecessary.'' 

Patteson,  Williams,  and  Colekidge,  JJ.,  concurred. 

Hule  discharged. 


TISDALE  V.   HARRIS. 
20  Hck.  (Mass.)  9.    1837. 

Action  to  recover  three  hundred  dollars,  a  dividend  on  two  nundred 
shares  of  stock  of  the  Collins  Manufacturing  Company,  alleged  to  have 
been  sold  by  defendant  to  plaintiff.  The  principal  defence  was  the 
statute  of  frauds. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  .  This  statute, 
which  is  copied  preciselj'  from  the  English  statute,  is  as  follows :  "  No 
contract  for  the  sale  of  goods,  wares,  or  merchandise,  for  the  price  of 
ten  pounds  ($33.33)  or  more,  shall  be  allowed  to  be  good,  except  the 

1  In  Evans  v.  Davies  (1893),  2  Ch.  216,  shares  in  a  limited  company  were  held  to 
be  goods,  within  the  meaning  of  that  term  in  the  Rules  of  the  Supreme  Court  of 
1883,  giving  the  court  power  to  sell  goods  during  the  pendency  of  an  action  involv 
ing  them. 
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pLirehaser  shall  accept  part  of  the  goods  so  sold,  aij<i  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  bargain  or  in  part 
pajment,  or  that  some  note  or  memorandum  in  writing  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged  by  such  contract, 
or  their  agent  thereunto  lawfully  authorized." 

This  being  a  contract  for  the  sale  of  shares  in  an  incorporated  com- 
pany in  a  neighboring  State  for  the  price  of  more  than  ten  pounds,  and 
no  part  having  been  delivered,  and  no  purchase  money  or  earnest  paid, 
the  question  is  whether  it  can  be  allowed  to  be  good  without  a  note  or 
memorandum  in  writing,  signed  by  the  party  to  be  charged  with  it. 
This  depends  upon  the  question  whether  such  shares  are  goods,  wares, 
or  merchandise,  within  the  true  meaning  of  the  statute.  .  .  . 

There  are  many  cases  indeed  in  which  it  has  been  held  in  England 
that  buying  and  selling  stoclis  did  not  subject  a  person  to  the  operation 
of  the  bankrupt  laws,  and  thence  it  has  been  argued  that  they  cannot 
be  considered  as  merchandise,  because  bankruptcy  extends  to  persons 
using  the  trade  of  merchandise.  But  it  must  be  recollected  that  the 
bankrupt  acts  were  deemed  to  be  highly  penal  and  coercive,  and  tended 
to  deprive  a  man  in  trade  of  all  his  property.  But  most  joint  stock 
companies  were  founded  on  the  hypothesis  at  least  that  most  of  the 
shareholders  took  shares  as  an  investment,  and  not  as  an  object  of 
traffic ;  and  the  construction  in  question  only  decided  that,  by  taking 
and  holding  such  shares  merel3'  as  an  investment,  a  man  should  not  be 
deemed  a  merchant  so  as  to  subject  himself  to  the  highly  coercive  pro- 
cess of  the  bankrupt  laws.  These  cases  therefore  do  not  bear  much  on 
the  general  question. 

The  main  argument  relied  upon  by  those  who  contend  that  shares 
are  not  within  the  statute  is  this.  That  statute  provides  that  such  con- 
tract shall  not  be  good,  &c. ,  among  other  things,  except  the  purchaser 
shall  accept  part  of  the  goods.  From  this  it  is  argued  that,  by  neces- 
sary implication,  the  statute  applies  only  to  goods  of  which  part  may 
be  delivered.  This  seems,  however,  to  be  rather  a  narrow  and  forced 
construction.  The  provision  is  general  that  no  contract  for  the  sale  of 
goods,  &c.,  shall  be  allowed  to  be  good.  The  exception  is  when  part 
are  delivered  ;  but  if  part  cannot  be  delivered,  then  the  exception  can- 
not exist  to  take  the  case  out  of  the  general  prohibition.  The  provision 
extended  to  a  great  variety  of  objects,  and  the  exception  may  well  be 
construed  to  apply  only  to  such  of  those  objects  to  which  it  is  applicable, 
without  affecting  others  to  which  from  their  nature  it  cannot  apply. 

There  is  nothing  in  the  nature  of  stocks  or  shares  in  companies 
which  in  reason  or  sound  policy  should  exempt  contracts  in  respect  to 
them  from  those  reasonable  restrictions  designed  by  the  statute  to  pre- 
vent frauds  in  the  sale  of  other  commodities.  On  the  contrarj-,  these 
companies  have  become  so  numerous,  so  large  an  amount  of  the  prop- 
erty of  the  community  is  now  invested  in  them,  and  as  the  ordinarj' 
indicia  of  property  arising  from  delivery  and  possession  cannot  take 
place,  there  seems  to  be  peculiar  reason  for  extending  the  provisions  of 
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this  statute  to  them.  As  they  maj'  properly  be  included  under  the 
term  "  goods/'  as  they  are  within  the  reason  and  policy  of  the  act,  the 
court  are  of  opinion  that  a  contract  for  the  sale  of  shares,  in  the  absence 
of  the  other  requisites,  must  be  proved  by  some  note  or  memorandum 
in  writing ;  and  as  there  was  no  such  memorandum  in  writing  in  the 
present  case,  the  plaintiff  is  not  entitled  to  maintain  this  action.  As  to 
the  argument  that  here  was  a  part  performance  by  a  payment  of  the 
money  on  one  side,  and  the  delivery  of  the  certificate  on  the  other,  these 
acts  took  place  after  this  action  was  brought,  and  cannot  therefore  be 
relied  upon  to  show  a  cause  of  action  when  the  action  was  commenced. 

Verdict  set  aside,  and  plaintiff  nonsuit.^ 


GREENWOOD  v.  LAW. 

55  N.  J.  L.  168.     1892. 

Van  Syckel,  J.  Law,  the  plaintiff  below,  gave  to  Greenwood,  the 
defendant,  a  mortgage  upon  lands  in  this  State  for  the  sum  of  $3,700. 
Law  alleged  that  Greenwood  entered  into  a  parol  agreement  with  him, 
to  assign  him  this  mortgage  for  the  sum  of  $3,000,  and  brought  this 
suit  to  recover  damages  for  the  refusal  of  Greenwood  to  execute  said 
parol  agreement. 

On  the  trial  below,  a  motion  was  made  to  nonsuit  the  plaintiff,  on 
the  ground  that  the  alleged  agreement  was  within  the  statute  of  frauds. 
The  jefusal  of  the  trial  court  t(J  grant  this  motion  is  assigned  for 
error.  .  .   . 

In  Baldwin  v.  Williams,  3  Met.  365,  a  parol  contract  for  the  sale  of 
a  promissory  note  was  held  to  be  within  the  statute. 

In  Connecticut  and  Maine  a  contract  for  the  sale  of  shares  in  a  joint 
stock  company  is  required  to  be  in  writing.  North  v.  Forest,  15  Conn. 
400  ;  Pray  v.  Mitchell,  60  Me.  430.  .  .  . 

Bonds  and  mortgages  were  expressly  held  to  be  goods  and  chattels 
in  Terhune  v.  Executors  of  Braj',  1  Harr.  53.  That  was  an  action  of 
trover  for  a  bond  and  mortgage.  Chief  Justice  Hornblower,  in  decid- 
ing the  case,  said  that,  although  the  attachment  act  and  letters  of 
administration  seem  to  distinguish  between  rights  and  credits  and 
goods  and  chattels,  and  although  an  execution  against  the  latter  will 

1  In  N.  Y.  Biscuit  Co.  v.  City  of  Cambridge,  161  Mass.  326,  37  N.  E.  438  (1894), 
it  is  said :  "  Debts  due  to  a  person  are  certainly  not  goods,  wares,  or  merchandise. 
The  latter  words  occur  in  the  statute  of  frauds,  and  though  it  is  held  in  this  State 
that  shares  in  corporations  are  goods,  wares,  and  merchandise  within  the  meaning 
of  that  statute,  it  is  said  that '  the  words  of  tliat  statute  have  never  been  .  .  ex- 
tended .  .  .  beyond  securities  which  are  subjects  of  common  barter  and  sale,  and 
which  have  a  visible  and  palpable  form.'  Somerby  v.  Buntin,  118  Mass.  285.  There 
is  no  reason  why  a  wider  meaning  should  be  given  to  them  when  applied  to  taxable 
property." 
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not  reach  bonds  and  notes,  yet  there  is  a  sense  in  which  upon  sound 
legal  principles  such  securities  are  goods  and  chattels. 

This  sense  ought  to  be  applied  to  these  words  in  this  case. 

Reason  and  sound  policy  require  that  contracts  in  respect  to  securi- 
ties for  money  should  be  subject  to  the  reasonable  restrictions  provided 
by  the  statute  to  prevent  frauds  in  the  sale  of  other  personal  property. 

The  words  "goods,  wares,  and  merchandise"  in  the  sixth  section  of 
the  statute  ai-e  equivalent  to  the  term  "personal  property,"  and  are 
intended  to  include  whatever  is  not  embraced  by  the  phrase  "  lands, 
tenements,  and  hereditaments  "  in  the  preceding  section.  In  my  judg- 
ment, the  contract  sued  upon  is  within  the  statute  of  frauds,  and  it 
was  error  in  the  court  below  to  refuse  to  nonsuit.     All  concur. 

Judgment  reversed. 


§  4.    Existing  and  Future  Goods. 

GEANTHAM  v.  HAWLEY. 

Hobart,  132.     1616. 

Robert  Grantham  brought  an  action  of  debt  upon  an  obligation  of 
£40  against  Edward  Hawlejr,  the  condition  whereof  was  that,  if  a  cer- 
tain crop  of  corn  growing  upon  a  certain  piece  of  ground,  late  in  the 
occupation  of  Richard  Sankee,  did  of  right  belong  to  the  plaintiff,  then 
the  defendant  should  pay  him  for  it  £20.  Now  the  case  upon  plead- 
ing and  demurrer  fell  out  thus.  That  one  Sutton  was  seised  of  the 
land,  and  30  Eliz.  in  April  made  a  lease  of  it  to  Richard  Sankee  for 
twenty-one  years  bj^  indenture,  and  did  thereby  covenant,  grant  to  and 
with  Sankee,  his  executors  and  assigns,  that  it  shall  be  lawful  for  him 
to  take,  and  carry  away  to  his  own  use,  such  corn  as  should  be  grow- 
ing upon  the  ground  at  the  end  of  the  term.  Then  Sutton  conveyed 
the  reversion  to  the  plaintiff,  and  John  Sankee,  executor  to  Richard, 
having  sowed  the  corn,  and  that  being  growing  upon  the  ground  at  the 
end  of  the  term,  sold  it  to  the  defendant.  And  it  was  argued  by  Hut- 
ton  for  the  plaintiff  that  it  was  merely  contingent  whether  there  should 
be  corn  growing  upon  the  ground  at  the  end  of  the  term  or  not.  Also 
the  lessor  never  had  property  in  the  corn,  and  therefore  could  not  give 
nor  grant  it,  but  it  sounded  properlj'  in  covenant;  for  the  right  of  the 
corn  standing  in  the  end  of  the  term  being  certain,  accrues  with  the 
land  to  the  lessor,  and  it  was  said  to  be  adjudged.  And  it  was  agreed 
by  the  court  that  if  A  seised  of  land  sow  it  with  corn,  and  then  convey 
it  away  to  B  for  life,  remainder  to  C  for  life,  and  then  B  die  before  the 
corn  reaped,  now  C  shall  have  it  and  not  the  executors  of  B  though 
his  estate  was  uncertain.  Note,  the  reason  of  industry  and  charge  in 
B  fails,  yet  judgment  in  this  case  was  given  against  the  plaintiff ;  that 
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is,  that  the  propertj'  and  very  right  of  the  corn,  when  it  happened,  was 
passed  away ;  for  it  was  both  a  covenant  and  a  grant,  and  therefore 
if  it  had  been  of  natural  fruits,  as  of  grass  or  hay,  which  run  merely 
with  the  land,  the  like  grant  would  have  carried  them  in  property  after 
the  term.  Now,  though  corn  be  fructus  industrialis,  so  that  he  that 
sows  it  may  seem  to  have  a  kind  of  property  ipso  facto  in  it  divided 
from  the  land,  and  therefore  the  executor  shall  have  it  and  not  the 
heirs ;  j'et  in  this  case  all  the  color  that  the  plaintiff  hath  to  it  is  by 
the  land  which  he  claims  from  the  lessor  which  gave  the  corn.  And 
though  the  lessor  had  it  not  actually  in  him,  nor  certain,  j^et  he  had  it 
potentially ;  for  the  land  is  the  mother  and  root  of  all  fruits.  There- 
fore he  that  hath  it  may  grant  all  fruits  that  may  arise  upon  it  after, 
and  the  property  shall  pass  as  soon  as  the  fruits  are  extant,  as  21 
Hen.  VI.  A  parson  may  grant  all  the  tithe  wool  that  he  shall  have  in 
such  a  year,  yet  perhaps  he  shall  have  none ;  but  a  man  cannot  grant 
all  the  wool  that  shall  grow  upon  his  sheep  that  he  shall  buy  hereafter ; 
for  there  he  hath  it  neither  actually  nor  potentially.  And  though  the 
words  are  here  not  by  words  of  gift  of  the  corn,  but  that  it  shall  be 
lawful  for  him  to  take  it  to  his  own  use,  it  is  as  good  to  transfer  the 
property,  for  the  intent  and  common  use  of  such  words,  as  a  lease  with- 
out impeachment  of  waste,  for  the  like  reason,  and  not  ex  vi  termini, 
gives  the  trees. 


Mccarty  v.  blevins. 

5  Yerger  (Tenn.),  195.     1833. 

Rogers  agreed  with  Buler,  that  his  stallion  should  serve  the  mare  o! 
Biuler  gratis,  provided  the  produce  should  be  the  property  of  Pleasant 
Blevins,  an  infant.  The  mare  was  served  and  brought  a  colt.  Thereafter 
McCarty,  the  defendant  below,  purchased  the  mare  and  colt  from  Buler. 
Blevins,  the  infant,  by  his  next  friend,  sued  McCarty  in  trover  for  the 
colt,  and  upon  the  trial  in  the  court  below  had  a  verdict.  The  defend- 
ant moved  for  a  new  trial,  which  being  overruled,  he  appealed. 

J.  A.  McKinney^  for  plaintiff  in  error. 

It.  J.  McKinney,  for  defendant  in  error. 

Catron,  C.  J.  It  is  insisted,  that  no  title  vested  by  the  contract 
between  Rogers  and  Buler,  no  colt  then  being  in  existence ;  that  no 
right  can  be  communicated  to  propertj-  of  which  the  bargainer  has  no 
title  in  possession,  actually  or  potentially.  This,  as  a  general  proposi- 
tion, is  true ;  yet,  during  the  time  of  gestation,  surely,  the  owner  of  a 
female  domestic  animal  has  a  potential  right  to  contract  for  the  sale  of 
the  increase,  to  vest  in  possession  of  the  bargainee  when  parturition 
from  the  mother  takes  place.  The  growing  fleece  of  the  sheep,  and  the 
crop  of  fruit  or  grain  of  the  soil,  are  the  subjects  of  sale  ;  and  why  the 
issues  or  profits  in  colts  or  lambs  should  not  be,  it  is  difl[icult  to 
apprehend.  .  .  . 
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MANLY  V.  BITZER. 

91  Ky.  596.     1891. 

Holt,  C.  J.  This  is  a  controversy  over  the  wages  of  Frank  Manly 
as  a  policeman  of  the  city  of  Louisville.  It  is  between  a  creditor  and  a 
purchaser.  The  claims  of  both  are  bona  fide.  The  former,  the  appel- 
lant, Mary  Manly,  having  a  judgment  for  her  debt  and  a  return,  of  nulla 
bona,  sued  out  attachments  during  several  months,  and  garnished  the 
wages  of  Manly  in  the  hands  of  the  city.  He  had,  however,  on  or 
near  the  first  of  each  month,  and  prior  to  the  attachment  in  each 
instance,  sold  the  claim  for  the  wages  of  that  month  to  the  appellee, 
Peter  Bitzer.  In  one  instance  the  sale  was  on  the  second  day  of  the 
month,  and  when  Manly  had  earned  one  day's  wages.  In  another  it 
was  on  the  fourth  day  of  the  month,  and  when  three  days'  wages  were 
owing ;  but  in  all  the  other  cases  it  was  made  on  the  first  day  of  the 
month,,  and  was  a  sale  of  the  then  unearned  wages  of  that  month. 

The  claim  of  the  purchaser  to  them  is  not  resisted  bj'  Frank  Manly. 
The  policemen  of  the  city  are  elected  bj'  the  police  commissioners  for  a 
term  of  four  years,  and  until  their  successors  shall  be  chosen.  They 
are  paid  at  the  rate  of  two  dollars  per  day  for  the  da3's  the}'  in  fact 
serve,  payable  at  the  end  of  each  month  upon  monthly  pay  rolls.  It  is 
a  per  diem  allowance,  but  payable  monthlj'.  The  services  are  rendered 
under  a  contract  for  four  j-ears'  service.  ...  If  there  be  an  existing  or 
subsisting  contract,  then  a  right  exists  out  of  which  that  which  is 
assigned,  may  be  derived,  and,  as  it  may  reasonably  be  anticipated  as 
the  outcome,  it  may  be  transferred  for  value,  and  vest  the  right  to  it  in 
the  assignee.  There  is  in  such  a  case  a  potential  existence  of  that 
which  is  assigned.  In  the  case  now  presented  there  was  an  existing, 
subsisting  contract  for  the  rendition  of  the  services.  The  debtor's 
term  of  office  extended  beyond  the  time  when  it  could  fairly  be  pre- 
sumed, because  of  the  existence  of  the  contract,  the  wages  would  be 
earned.  They  had  such  a  potential  existence  that  he  had  a  right  to 
transfer  them,  and,  having  done  so  for  value,  it  invested  the  assignee 
1  with  an  equity  which,  being  elder  in  time  to  that  of  the  attaching 
\creditor,  must  prevail.  It  was  not  the  assignment  of  a  mere  naked 
possibility,  coupled  with  no  interest.  There  was  an  expectation  of 
wages  under  an  employment  entered  upon  under  a  subsisting  contract. 
Whatever  Manly  might,  therefore,  earn,  had  a  potential  existence,  be- 
cause the  wages  would  be  the  expected  and  natural  product  of  his  exist- 
ing contract  right.  It  made  no  difference  whether  they  were  fixed  at 
so  much  by  the  day,  or  week,  or  month.  "Whatever  he  might  earn 
upon  the  first  day  of  the  month  was  not  so  independent  of  what  he 
might  earn  during  the  remainder  of  the  month  that  he  could  not  assign 
the  entire  month's  wages.  Whatever  may  be  said  as  to  the  right  in 
equity  to  assign  mere  possible  interests,  however  much  the  authorities 
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may  differ  as  to  the  extent  of  the  power,  j-et  here  was  a  reasonable 
expectation  of  means  founded  upon  an  existing  right;  a  subsisting  con- 
tract ;  an  existing  employment ;  and  in  such  a  case  the  transferee  for 
value  undoubtedlj'  acquires  an  equitj'.  A  right  was  in  esse,  under 
which  it  could  reasonably  be  expected  the  party  would  become  entitled 
to  what  was  transferred.  There  was  ground  for  a  reasonable  expecta- 
tion of  means  based  upon  an  existing  right ;  it  was  as  if  the  seed  of  a 
crop  had  been  sown,  and  constituted  a  subject  for  a  valid  contract. 

In  the  case  of  Griffin  &  Son  v.  Mulliken,  (MS.  opin.,  September  13, 
1876,)  an  attaching  creditor  sought  to  subject  the  monthly  salary  of  a 
city  oflScer  to  his  debt,  which  had  been  assigned  before  it  was  earned, 
and  it  was  held  that  the  equity  of  the  assignee  was  superior.  So  it 
seems  to  us  in  this  instance,  and  the  judgment  is  therefore  aflBrmed. 


ROCHESTER  DISTILLING  CO.  v.  RASEY. 

142  N.  Y.  570.     1894. 

In  February,  1890,  the  plaintiff  recovered  a  judgment  against  one 
Lovell  for  $147.44.  In  April,  1890,  Lovell,  being  the  lessee  of  certain 
farm  lands,  in  order  to  secure  one  Page  as  an  accommodation  indorser 
and  for  the  repayment  of  money  borrowed  from  him,  executed  and 
delivered  to  him  a  chattel  mortgage  which  covered  "  the  grass  now 
growing  upon  the  premises  leased,  etc.  ;  also  all  the  corn,  potatoes, 
oats,  and  beans  which  are  now  sown  or  planted,  or  which  are  hereafter 
sown  or  planted  during  the  next  j'ear,  etc."  At  the  time  but  a  small 
part  of  the  land  had  been  planted  with  potatoes,  and  the  greater  part 
of  the  planting  of  potatoes  and  all  that  of  the  beans  was  done  in  the 
following  month.  On  July  5th  an  execution  was  issued  upon  plaintiff's 
judgment,  and  the  sheriff  levied  upon  the  growing  crops,  and  advertised 
*heir  sale  in  August ;  at  which  sale  plaintiff  purchased  them.  After 
the  levy  by  the  sheriff,  Page,  the  chattel  mortgagee,  on  July  15th, 
foreclosed  under  his  mortgage,  gave  notice,  and  sold  the  growing 
crops  to  the  defendant.  Defendant  took  possession  of  the  propert}-  so 
purchased,  and  this  action  was  brought  to  recover  its  possession.  The 
trial  judge,  being  moved  by  each  of  the  parties  for  a  verdict  in  his 
favor,  directed  it  for  the  plaintiff  as  to  the  beans,  and  for  the  defendant 
as  to  the  potatoes,  and  ordered  the  exception  taken  to  that  direction  to 
be  heard  in  the  first  instance  at  the  General  Term.  That  court  sus- 
tained the  plaintiff's  exception  to  the  ruling  of  the  trial  judge,  and 
ordered  a  new  trial,  but  allowed  an  appeal  to  this  court,  on  the  ground 
that  a  question  of  law  was  involved  which  ought  to  be  reviewed. 

De  Merville  Page,  for  appellant. 

George  D.  Heed,  for  respondent. 
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Gkay,  J.  I  think  this  case  does  not  in  principle,  differ  from  any 
other  case  where  a  chattel  mortgage  has  been  given  upon  property  in 
expectancy,  and  which  has  no  potential  existence  at  the  time  of  its 
execution.  The  fact  that  the  subject  of  the  mortgage  is  a  crop  to  be 
planted  and  raised  in  the  future  upon  land  does  not  affect  the  deter- 
mination of  this  question  upon  established  principles.  It  may  be  that 
precisely  such  a  case,  in  its  facts,  has  not  been  passed  upon  in  this 
court ;  but  there  are  expressions  of  opinion  in  several  cases  of  a  kin- 
dred nature  in  the  Reports  of  this  court  and  of  other  courts  in  this 
State  which  leave  us  in  no  doubt  as  to  the  doctrine  which  should 
govern.  The  proposition  that  a  mortgage  upon  chattels  having  no 
actual  or  potential  existence  can  operate  to  charge  them  with  a  lien 
when  they  -come  into  existence,  as  against  an  attaching  or  an  execu- 
tion creditor,  has  frequently  been  discountenanced  and  repudiated. 
Grantham  v.  Hawley,  Hob.  133,  is  the  general  source  of  authority  for 
the  proposition  that  one  may  grant  what  he  has  only  potential!}-,  and 
there  is  no  good  reason  for  doubting  that  that  which  has  a  potential  or 
possible  existence,  like  the  spontaneous  product  of  the  earth  or  the 
increase  of  that  which  is  in  existence,  may  properly  be  the  subject  of 
sale  or  of  mortgage.  The  right  to  it  when  it  comes  into  existence  is 
regarded  as  a  present  vested  right.  That  which  is,  however,  the 
annual  product  of  labor  and  of  the  cultivation  of  the  earth  cannot  be 
said  to  have  either  an  actual  or  a  potential  existence  before  a  planting. 
This  action  being  one  at  law,  the  inquiry  is  limited  to  ascertaining  the 
strictly  legal  rights  of  two  contending  creditors  to  the  property  of  their 
debtor,  Powell,  in  the  crops  which  he  had  raised.  It  is  unlike  some  of 
the  cases  which  have  arisen  between  the  lessor  of  land  and  his  lessee. 
In  such  a  case,  a  different  principle  might  operate  to  create  and  sup- 
port the  lien  of  the  landlord  upon  the  crops  as  they  come  into  existence 
upon  the  land.  The  title  to  the  land  being  in  him,  an  agreement  be- 
tween him  and  the  lessee  for  a  lien  upon  the  crops  to  be  raised  to 
secure  the  payment  of  the  rent  would  operate  and  be  given  legal  effect 
as  a  reservation  at  the  time  of  the  title  to  the  product  of  the  land. 
That  was  the  case  of  Andrew  v.  Newcomb,  32  N.  Y.  417,  where  the 
owner  of  land  agreed  with  another  that  he  might  cultivate  it  at  a 
certain  rent,  the  crop  to  remain  the  property  of  the  landlord  until  the 
tenant  should  give  him  security  for  the  rent.  Judge  Denio  repudiated 
the  idea  that  the  arrangement  could  be  called  a  conditional  sale  of  the 
flax,  because  the  subject  was  not  in  existence.  He  held  that  the  idea 
of  a  pledge  or  of  a  sale  had  no  application,  and  that  the  effect  of  the 
contract  was  to  give  to  the  landlord  the  original  title  to  the  crop.  His 
remarks  upon  the  subsequent  vesting  of  the  title  to  crops,  when  they 
come  into  being,  have  reference  to  such  an  arrangement  between  land- 
lord and  tenant,  and  not  to  the  case  of  a  mortgage  or  conditional  sale 
to  some  third  person  of  crops  yet  to  be  planted.   .  .  . 

McCaffrey  v.  Woodin,  66  N.  Y.  459,  was  an  action  in  trover.  Plain- 
tiff was  lessee  and  defendant  was  agent  for  the  lessor.     The  forme* 
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covenanted  in  the  lease  that  the  latter  should  have ' '  a  lien,  as  security 
for  the  payment  of  the  rent,"  on  all  the  personal  propert}',  etc.,  which 
should  be  put  upon  the  premises,  "  and  such  lien  to  be  enforced,  on  the 
nonpayment  of  the  rent,  by  the  taking  and  the  sale  of  such  property  in 
the  same  manner  as  in  cases  of  chattel  mortgages  on  default  thereof." 
By  virtue  of  this  provision  in  the  lease,  the  defendant  took  the  farm  pro- 
duce. The  decision  upheld  the  rights  of  the  landlord  to  do  so,  holding 
that  as  the  crops  came  into  existence  they  vested  in  the  landlord.  It  is 
to  be  noted  that  the  court  considered  the  case  as  one  to  be  governed 
by  equitable  principles,  observing  that  "  the  matter  comes  up  solely 
between  the  parties,  there  being  no  intervening  rights  of  creditors." 
Eeferring  to  Gardner  v.  McEwen,  19  N.  Y.  123,  it  was  remarked  that 
that  "  is  a,  case  between  the  mortgagee  and  creditors,  and  was  affected 
by  our  act  concerning  filing  chattel  mortgages."  Treating  the  question 
as  one  for  the  application  of  equitable  principles,  it  was  held  that  the 
lessor  was  entitled  to  set  up  her  equitable  rights  as  a  defence  to 
the  plaintiflf's  (the  lessee's)  action  of  trover.  In  the  same  case.  Gray, 
C,  observed  that,  if  the  relation  of  mortgagor  and  mortgagee  had  been 
created  between  the  parties,  "  it  was  inoperative  upon  any  property 
which  at  the  time  of  its  execution  was  not  actually  or  potentiallj'  either 
possessed  or  owned  by  McCaffrey."  In  Cressey  v.  Sabre,  17  Hun, 
120,  where  the  opinion  was  delivered  by  Boardman,  J.,  and  was  con- 
curred in  by  Learned  and  Bockes,  JJ.,  a  chattel  mortgage  upon  po- 
tatoes (among  other  articles  of  property)  which  were  not  yet  planted, 
was  held  inoperative.  The  distinction  was  there  mentioned  between  a 
case  like  McCaffrey  v.  Woodin,  where  the  question  of  title  was  between 
the  parties  to  the  contract  and  one  where  it  arose  between  the  mort- 
gagee and  a  third  person.  In  Goats  v.  Donnell,  94  N".  Y.  168,  An- 
drews, J.,  observed  that  "  a  contract  for  a  lien  on  property  not  in  esse 
may  be  effectual  in  equity  to  give  a  lien  as  between  the  parties,  when 
the  propertj'  comes  into  existence,  and  where  there  are  no  intervening 
rights  of  creditors  or  third  persons."  Kribbs  v.  Alford,  120  N.  Y.  519, 
recognizes  the  invalidity  at  law  of  a  chattel  mortgage  of  property 
thereafter  to  be  acquired,  but  holds  that,  as  between  the  parties,  their 
contract  would  be  construed  in  equity  as  creating  an  equitable  lien, 
which  could  be  enforced. 

The  idea  of  a  chattel  mortgage  is  that  of  a  conveyance  of  personal 
property  to  secure  the  debt  of  the  mortgagor,  which,  being  conditional  at 
the  time,  becomes  absolute  if  at  a  fixed  time  the  property  is  not  re- 
deemed ;  and  the  statute  makes  it  valid  as  against  creditors  of  the 
mortgagor  only  when  filed  as  directed.  The  statute  provides  for  the 
filing  as  a  substitute  for  "  an  immediate  delivery,"  or  "an  actual  and 
continued  change  of  possession  of  the  things  mortgaged."  Such  pro- 
visions seem  to  me  to  exclude  the  idea  of  a  chattel  mortgage  upon  non- 
existent things,  or  that  such  an  instrument  could  operate  to  defeat  the 
lien  of  an  attaching  or  an  execution  creditor  upon  subsequently  acquired 
property.     Regarding  the  chattel  mortgage  in  question  as  a  mere  ex- 
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ecntoiT  agreement  to  give  a  lien  when  the  property  came  into  existence, 
some  further  act  was  necessary  in  oi'der  to  make  it  an  actual  and  effect- 
ual lien  as  against  creditors.  But  there  was  no  further  act  by  the 
parties  to  the  instrument  to  create  such  an  actual  lien,  and  the  levj-  of 
the  execution  upon  the  crops  operated  to  transfer  their  possession,  from 
the  owner  to  that  of  the  sheriff.  As  against  his  possession,  the  equities 
of  the  mortgagee  are  unavailing  for  any  purpose.  Between  the  two 
creditors,  it  is  a  question  of  who  had  gained  the  legal  right  to  have  the 
crops  in  satisfaction  of  his  claim,  and  the  equitable  right  of  the  mort- 
gagee to  them  as  against  his  debtor  was  defeated  b3'  the  seizure  at  the 
instance  of  the  judgment  creditor.  We  are  satisfied  as  to  the  correct 
ness  of  the  conclusion  reached  by  the  General  Term  below  that  there 
should  have  been  a  direction  of  a  verdict  for  the  plaintiff  for  the  pota 
toes  and  beans  obtained  from  the  planting  done  after  the  execution  and 
delivery  of  the  mortgage.  The  order  appealed  from  should  be  affirmed, 
and,  under  the  stipulation,  judgment  absolute  should  be  ordered  for  the 
plaintiff,  with  costs  in  all  the  courts. 
All  concur,  except  Eakl,  J.,  not  voting. 

Ordered  accordingly. 


SAWYER  V.   LONG. 
86  Me.  541.     1894. 

Haskell,  J.  Replevin.  The  plaintifi"  claims  as  mortgagee,  and  the 
defendant  as  purchaser  from  the  assignee  for  the  benefit  of  creditors  of 
the  mortgagor.  The  case  must  be  decided  at  law,  not  in  equity.  The 
mortgage  was  given  to  secure  $275  on  "my  stock  and  fixtures  in  the 
store  now  occupied  by  me,"  etc.,  "  and  I  covenant  to  keep  said  stock 
and  fixtures  up  to  a  value  not  less  than  $500.  It  is  agreed  that  [the 
mortgagor]  maj',  in  the  usual  course  of  trade,  sell  said  stock,  but  not 
the  fixtures,  and  with  the  proceeds  of  said  sale  replace  said  stock  with 
other  stock  of  like  kind,  which  new  stock  shall  be  subject  to  this  mort- 
gage." The  mortgage  was  recorded.  Possession  was  not  taken  by  the 
mortgagee,  but  retained  by  the  mortgagor,  and  went  to  his  assignee, 
who  transferred  the  same  to  the  defendant,  as  purchaser  of  the  as- 
signee's interest  in  the  property. 

1.  As  to  the  stock.  In  this  State  it  has  uniformly  been  held  that  a 
chattel  mortgage  does  not  pass  the  legal  title  of  after  acquired  property 
to  the  mortgagee  without  some  new  act  sufficient  to  accomplish  the 
purpose,  like  a  delivery  to  and  retention  of  the  same  bj-  the  mortgagee, 
or  a  confirmatory  writing,  properly'  recorded,  and  the  like.  Griffith  v. 
Douglass,  73  Me.  532  ;  Pratt  v.  Chase,  40  Me.  269  ;  Morrill  v.  Noyes, 
56  Me.  458  ;  Hamlin  v.  Jerrard,  72  Me.  77.  The  reason  is  that,  as 
the  after  acquired  property  is  not  in  existence  to  be  convej^ed  by  the 
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mortgage,  title  to  it  cannot  be  transferred  in  advance,  for  "  a  man 
cannot  grant  or  charge  tliat  which  be  hath  not."  .   .  . 

If  a  mortgage  of  chattels  stipulates  that  the  mortgaged  property  may 
'  be  put  on  sale  by  the  mortgagor,  who  is  required  to  keep  tlie  security 
good  by  applying  the  proceeds  to  the  purchase  of  new  articles  of  like 
kind  to  those  sold,  the  chattels  so  purchased  become  substituted  for 
those  sold  at  the  instance  and  under  authority  from  the  mortgagee,  so 
that  the  legal  title  to  them  may  be  said  to  pass  to  him  as  effectually  as 
if  he  had  himself  made  the  sale,  by  assent  of  the  mortgagor,  and  with 
his  own  hand  replenished  the  res.  The  mortgagor,  by  doing  so,  simply 
executes  a  power,  performs  a  trust  created  by  the  mortgage,  and  there- 
by neither  depletes  the  security  nor  defrauds  his  other  creditors. 
Abbott  V.  Goodwin,  20  Me.  408. 

Allen  V.  Goodnow,  71  Me.  424,  was  decided  upon  this  ground,  al- 
though the  controversy  was  between  the  parties  to  the  mortgage,  and 
the  dictum  of  the  court  limits  the  doctrine  to  them. ,  But,  if  the  doctrine 
be  sound,  —  and  we  think  it  is,  —  it  cannot  logically  be  so  limited; 
for,  when  the  title  has  passed^to  the  mortgagee,  it  becomes  paramount 
to  any  claim  under  the  mortgagor,  either  of  attaching  creditor  or  pur- 
chaser. Having  no  legal  title,  he  can  neither  impart  nor  convey  one. 
Goss  V.  Coflan,  66  Me.  432. 

The  doctrine  of  equitable  estoppel,  upon  which  these  cases  have 
usually  been  decided,  does  not  go  beyond  the  mortgagor  and  his  as- 
signee in  insolvencj'  or  bankruptcy',  but  as  to  these  parties  remains  in 
full  vigor,  to  preclude  them  from  disputing  that  the  newly  acquired  prop- 
erty was  not  purchased  and  paid  for  with  the  proceeds  of  sales,  instead 
of  on  credit  or  otherwise.  Deering  v.  Cobb,  74  Me.  332  ;  Williamson 
V.  Nealey,  81  Me,  447. 

The  defendant  being  a  bona  fide  purchaser,  and  no  estoppel  arising 
as  to  him,  the  plaintiff  maj'  recover  so  much  of  the  stock  replevied  as 
he  has  shown  a  title  to  under  the  doctrines  of  this  opinion,  viz.  that  in 
existence  at  the  date  of  mortgage,  and  that  substituted  for  articles  sold 
bj'  purchase  from  the  proceeds  of  sales,  and  no  more. 

2.  As  to  the  fixtures.  Those  articles  only  that  were  in  the  store 
when  the  mortgage  was  made  passed  by  it.  The  word  "  fixtures,"  in 
the  sense  used  by  the  parties,  means  chattels  of  a  permanent  nature,  in 
contradistinction  from  those  kept  for  sale,  such  as  were  incident  to  the 
convenient  use  of  the  store.  .  .  .  The  meaning  of  the  word  must  be 
considered  in  relation  to  the  subject  matter  referred  to  by  the  parties 
using  it.  When  used  in  the  sale  of  chattels,  it  would  naturally  apply 
to  chattels.  When  in  relation  to  land  or  a  freehold,  it  would  naturally 
apply  to  those  things  that  were,  or  were  to  be  or  become,  a  part  of  the 
freehold. 

In  the  case  at  bar  the  mortgagor  wished  to  secure  a  debt  uppn  the 
goods  and  chattels  in  his  store.  He  convej'ed  them  as  "stock  and 
fixtures,"  manifestly  meaning  to  include  goods  on  sale  and  the  shop 
appliances  used  in  the  business.     He  had  "some  meaning  for  the  word 
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"  fixtures.''  He  could  not  have  meant  articles  that  had  become  fixed 
to  the  building,  that  he  could  not  remove.  He  must  have  meant 
articles  that  he  could  remove,  and  we  know  of  no  other  rule  by  which 
to  determine  this  case  than  to  consider  the  meaning  intended  by  the 
parties  to  the  mortgage.  The  authorities  are  so  numerous  and  conflict- 
ing that  it  would  be  useless  to  try  to  extract  from  them  any  hard  and 
fast  rule  that  shall  govern  all  cases.  It  must  be  noticed  that  the  issue 
here  is  not  between  an  owner  of  land  and  the  tenant,  or  between  parties 
that  hold  that  relation.  It  is  between  vendor  and  vendee  of  chattels  ; 
and  the  question  is,  What  chattels,  if  any,  were  sold?  Like  all  con- 
tracts, that  intention  of  the  parties  must  govern  that  is  permissible 
from  the  language  expressed  in  the  document  of  sale.  Chattels  that 
had  become  fixed  and  a  part  of  the  freehold  were  sold  as  chattels  by 
the  tenant  who  affixed  them,  as  against  his  assignee  in  bankruptcy, 
although  the  owner  of  the  freehold  might  well  have  held  them  as  a  part 
of  the  realt3'.     In  re  McKay,  1  Low.  566.  .  .  . 

Judgment  for  plaintiff  for  one  dollar  damages,  with  costs,  and  for 
eight  bottles  of  tamarinds,  and  for  all  the  fixtures  replevied,  except  one 
ice  chest,  one  easy  chair,  and  one  circular  wooden  stand. 

Judgment  for  defendant  for  the  ice  chest,  easy  chair,  and  wooden 
stand,  and  for  all  the  stock  replevied,  except  the  tamarinds,  with 
costs.  .  .  . 

Mandate  accordingly. 


JOSEPH  V.  LYONS. 

15  Q.  B.  D.  280.    1884. 

Brett,  M.  R.  The  plaintiff  has  brought  an  action  against  a  pawn- 
broker to  recover  jewelrj-.  The  action  maj'  be  considered  to  be  either 
in  trover  or  detinue.  The  plaintiff's  interest  is  under  a  bill  of  sale, 
of  which  the  grantor  was  one  Frederic  Manning.  The  jewelrj'  was 
pledged  bj'  Manning  with  defendant ;  but  the  pledging  was  done  in  the 
ordinarj'  course  of  the  defendant's  business.  The  claim  is  made  bj'  the 
plaintiff  under  the  bill  of  sale  against  the  defendant,  who  refuses  to  de- 
liver up  the  jewelry  unless  a  sum  of  £70  advanced  by  him  to  Manning 
is  paid.  There  is,  therefore,  sufficient  evidence  of  a  conversion,  if  the 
plaintiff  can  on  other  grounds  maintain  the  action.  The  business  was 
Manning's,  and  the  jewelry  pledged  was  part  of  his  stock  in  trade. 
The  bill  of  sale  passed  to  the  plaintiff  the  property  in  the  goods,  which 
were  then  on  Manning's  prerai.ses  ;  but  it  did  not  pass  the  business.  The 
plaintiff  left  the  goods  to  be  dealt  witli  by  Manning  in  the  ordinarj' 
course  of  his  business.  The  bill  of  sale  assumed  to  assign  the  after 
acquired  property,  namel3',  that  which  was  not  part  of  his  stock  in  trade 
at  the  time  when  it  was  executed.  The  after  acquired  property  neces- 
sarily became  his  for  the  first  time  after  the  bill  of  sale  was  executed. 
It  has  been  argued  for  the  plaintiff  that  goods  purchased  or  acquired 
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by  Manning  subsequently  to  the  bill  of  sale  became  the  plaintiff's  so 
soon  as  they  came  on  the  premises  of  Manning.  For  the  defendant  it 
has  been  contended  that  they  never  became  the  plaintiff's.  It  has  been 
argued  for  the  plaintiff  that  the  bill  of  sale  must  be  construed  like  a 
contract  as  to  future  goods,  the  propertj'  in  which  passes  to  the  vendee 
so  soon  as  they  are  appropriated  to  his  use.  The  law  has  been  clearly 
ascertained,  and  is  binding  upon  us,  and  it  has  been  held  for  many/ 
years  in  a  long  series  of  decisions  that  an  assignment  of  after  acquired! 
goods  does  not  pass  the  property  in  them  when  they  come  upon  the' 
premises ;  and  in  equity  it  has  been  held  that  only  an  interest,  and  not 
the  property  in  the  goods  passed.  The  reason  was  perhaps  that  the 
deed  assumed  to  pass  the  propertj'  at  the  time  when  it  w^s  executed, 
although  this  in  point  of  fact  could  not  be  done ;  and  in  equity  it  is 
clear  that  only  an  interest  was  created  by  the  assignment.  But  the 
parties  to  deeds  of  this  nature  have  gone  on  using  a  form  of  instrument 
which  has  received  a  judicial  construction  ;  they  have  gone  on  using  it, 
with  a  notification  that  it  will  not  pass  the  property.  Is  it  reasonable 
to  suppose  that  there  was  a  contract  at  law  that  the  goods  should  belong 
to  the  grantee  ?  I  think  not ;  that  is  the  interpretation  of  the  deed  at 
law.  In  equitj',  no  doubt,  a  different  construction  was  given  to  the 
deed  ;  it  was  considered  a  contract  in  equity  that  when  the  goods  should 
come  into  possession  they  should  belong  to  the  grantee.  Notwith- 
standing the  argument  urged  by  the  plaintiffs  counsel,  I  think  that  the 
language  of  Jessel,  M.  E.,  in  Collyer  v.  Isaacs  (19  Ch.  D.  342,  at  p.  351) 
is  plain  enough.  We  are  not  allowed  to  read  his  judgment  so  as  to  make 
it  ungrammatica,l.  The  property  could  not  be  assigned  at  law  ;  it  could 
be  assigned  only  in  equitj^.  It  is  plain  that  Jessel,  M.  R.,  considered 
the  whole  transaction  as  governed  only  by  equitable  principles,  and 
therefore  that  he  was  alluding  only  to  an  assignment  of  an  equitable  in- 
terest. Where,  then,  was  the  legal  interest  in  the  jewelry  ?  It  is  plain 
that  it  was  in  Manning ;  and  he  pledged  the  jewelry  with  the  defend- 
ant. He  thereby  transferred  to  the  defendant  a  legal,  and  not  merely  an 
equitable  right ;  the  plaintiff  has  only  an  equitable  interest,  and  the 
defendant  has  a  legal  interest.  The  plaintiff  cannot  maintain  a  legal 
remedy  like  conversion  or  detinue. 

Concurring  opinions  were  delivered  by  Cotton,  L.  J. ,  and  Lindley, 
L.  J.  Judgment  for  defendant. 


HANKS  V.   PALLING. 

6  E.  &  B.  659.    1856. 

Defendant  became  the  purchaser  at  public  auction  of  a  lot  compre- 
hending a  freehold  messuage  and  a  fee  farm  rent  of  twenty-one  shillings. 
B3'  the  conditions  of  the  sale,  no  evidence  was  to  be  required  of  the 
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receipt  or  paj'ment  or  existence  of  the  fee  farm  rent  other  than  that 
disclosed  b}-  a  certain  convej'ance,  "  nor  should  anj'  objection  be  taken 
to  the  title  in  consequence  of  the  non-payment  or  non-receipt"  of  the 
fee  farm  rent.  Upon  discovering  that  in  fact  the  rent  had  not  been 
paid  or  received  for  twenty  years  before  the  sale,  the  defendant  refused 
to  complete  the  payment  of  the  purchase  price,  contending  that,  under 
the  statute  of  3  &  4  Will.  IV.  c.  27,  §  34,  the  rent  was  extinguished, 
and  had  ceased  to  exist  at  the  time  of  the  sale.  The  plaintiflf  thereupon 
resold  the  property  at  public  auction,  in  accordance  with  the  conditions 
of  the  original  sale,  at  a  loss  of  £32  19s.  6c?.,  and  brought  this  action 
to  recover  that  sum  as  damages  for  the  defendant's  breach  of  contract. 
Verdict  was  taken  for  the  plaintiff  for  that  sum  ;  whereupon  the  defend- 
ant obtained  a  rule  nisi,  on  the  ground  that,  the '  fee  farm  rent  having 
been  extinguished  by  non-payment,  he  was  entitled  to  rescind  the  eon- 
tract  in  toto,  notwithstanding  the  conditions  of  sale. 

Campbell,  C.  J.  1  think  the  plaintiffs  are  entitled  to  our  judgment. 
The  purchaser  makes  an  objection  which  is  excluded  bj'  the  conditions 
of  sale.  The  defendant's  counsel  appear  properly  to  admit  that  the 
condition  applies,  if  it  be  valid ;  and  he  would  be  entitled  to  object  if 
the  fact  were  that  there  had  never  been  such  a  rent,  or  that  it  had  been 
aliened.  But  he  cannot  object  that  there  has  not  been  a  payment ;  and 
this  is  all  that  he  attempts  to  do.  It  is  ingeniously  argued  that  the  rent, 
under  those  circumstances,  was  a  nonentitj-,  and  could  not  be  made  the 
subject  of  sale.  But  at  the  time  of  the  sale  it  seems  to  have  been  doubt- 
ful whether  there  had  been  a  reception  of  the  rent  within  the  twenty 
years.  There  is  nothing  illegal  in  selling  a  chance  of  getting  the  rent; 
and  the  conditions  show  that  this  is  what  was  done,  We  are  not  called 
upon  to  give  any  opinion  upon  the  point  whether,  after  the  expiration 
of  twenty  years,  there  was  an  absolute  bar.  My  decision  rests  upon 
the  ground  that  by  this  agreement  the  purchaser  took  the  risk  of  the 
rent  not  having  been  paid,  and  in  that  there  is  nothing  illegal. 

Coleridge,  J.,  and  Erlb,  J.,  concurred. 

Rule  discharged. 


LOW   ET  AL.    V.    PEW  ET   AL. 

108  Mass.  347.     1871. 

Replevin  by  A.  Low  &  Co.  of  a  lot  of  mackerel  from  the  assignees 
of  J.  Low  &  Son.  In  April,  1869,  J.  Low  &  Son  received  $1,500  from 
A.  Low  &  Co.,  and  signed  and  gave  to  plaintiffs  a  writing  declaring 
that  they  thereby  sold,  assigned,  and  set  over  to  plaintiffs  all  the 
halibut  that  might  be  caught  by  the  master  and  crew  of  the  schooner 
"  Florence  Reed  "  on  the  voyage  upon  which  she  was  about  to  proceed, 
at  the  rate  of  5|  cents  per  pound,  to  be  delivered  to  plaintiffs  on  arrival 
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of  the  schooner  at  her  home  port;  and  that  the  $1,500  had  been  re- 
ceived in  part  paj'ment  for  the  halibut  that  might  be  caught  bj'  the  said 
master  and  crew. 

Bankruptcy  proceedings  were  begun  against  J.  Low  &  Son  in  July, 
1869,  and  they  were  adjudged  bankrupts  August  6,  and  defendants  were 
appointed  assignees  August  20.  The  schooner  reached  plaintiffs' 
wharf  August  14,  was  taken  possession  of  b^-  the  United  States  Mar- 
shal under  a  warrant  from  the  bankruptcy  court  of  August  6,  and  was 
transferred  to  defendants  upon  their  appointment.  Plaintiffs  demanded 
the  halibut  on  the  schooner ;  the  demand  was  refused,  and  this  suit 
was  brought. 

C.  P.  Thompson,  for  the  plaintiffs. 

W.  0.  Endicott,  for  the  defendants. 

Morton,  J.  By  the  decree  adjudging  John  Low  &  Son  bankrupts, 
all  their  property,  except  such  as  is  exempted  by  the  bankrupt  law,  was 
brought  within  the  custody  of  the  law,  and  hy  the  subsequent  assign- 
ment passed  to  their  assignees.  Williams  v.  Merritt,  103  Mass.  184. 
The  firm  could  not  by  a  subsequent  sale  and  delivery  transfer  any  of 
such  property'  to  the  plaintiffs.  The  schooner  which  contained  the 
halibut  in  suit  arrived  in  Gloucester  August  14,  1869,  which  was  after 
the  decree  of  bankruptcy.  If  there  had  been  then  a  sale  and  delivery  to 
the  plaintiffs  of  the  property  replevied,  it  would  have  been  invalid.  The 
plaintiffs  therefore  show  no  title  to  the  halibut  replevied,  unless  the 
effect  of  the  contract  of  April  17,  1869,  was  to  vest  in  them  the  prop- 
erty in  the  halibut  before  the  bankruptcy.  It  seems  to  us  clear,  as 
claimed  by  both  parties,  that  this  was  a  contract  of  sale,  and  not  a 
mere  executor^'  agreement  to  sell  at  some  future  day.  The  plaintiffs 
cannot  maintain  their  suit  upon  anj'  other  construction,  because,  if  it 
is  an  executory  agreement  to  sell,  the  property  in  the  halibut  remained 
in  the  bankrupts,  and,  there  being  no  deliver}'  before  the  bankruptcy, 
passed  to  the  assignees.  The  question  in  the  case  therefore  is,  whether 
a  sale  of  halibut  afterwards  to  be  caught  is  valid,  so  as  to  pass  to  the 
purchaser  the  propertj'  in  them  when  caught. 

It  is  an  elementary  principle  of  the  law  of  sales  that  a  man  cannot 
grant  personal  property  in  which  he  has  no  interest  or  title.  To  be 
able  to  sell  property,  he  must  have  a  vested  right  in  it  at  the  time  of 
the  sale.  .  .  . 

It  is  equallj'-  well  settled  that  it  is  sufHcient  if  the  seller  has  a  poten- 
tial interest  in  the  thing  sold.  But  a  mere  possibility  or  expectancy  of 
acquiring  propertj',  not  coupled  with  any  interest,  does  not  constitute 
a  potential  interest  in  it',  within  tlie  meaning  of  this  rule.  The  seller 
must  have  a  present  interest  in  the  propertj-,  of  which  the  thing  sold  is 
the  product,  growth,  or  increase.  Having  such  interest,  the  right  to 
the  thing  sold,  when  it  shall  come  into  existence,  is  a  present  vested 
right,  and  the  sale  of  it  is  valid.  .  .  . 

In  the  case  at  bar,  the  sellers,  at  the  time  of  the  sale,  had  no  inter- 
est in  the  thing  sold.     There  was  a  possibility  that  they  miglit  catch 
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halibut ;  but  it  was  a  mere  possibility  and  expectancy,  coupled  with  no 
interest.  We  are  of  opinion  that  they  had  no  actual  or  potential  pos- 
session of,  or  interest  in,  the  fish ;  and  that  the  sale  to  the  plaintiffs 
was  void. 

The  plaintiffs  rel3'  upon  Gardner  v.  Hoeg,  18  Pick.  168,  and  Tripp 
V.  Brownell,  12  Cush.  376.  In  both  of  these  cases  it  was  held  that  the 
lay,  or  share  in  the  profits,  which  a  seaman  in  a  whaling  voj'age  a'greed 
to  receive  in  lien  of  wages,  was  assignable.  The  assignment  in  each 
case  was,  not  of  any  part  of  the  oil  to  be  made,  but  of  the  debt  which 
under  the  shipping  articles  would  become  due  to  the  seaman  from  the 
owners  at  the  end  of  the  voyage.  The  court  treated  them  as  cases  of 
assignments  of  choses  in  action.  The  question  upon  which  the  case 
at  bar  turns  did  not  arise,  and  was  not  considered. 

Judgment  for  the  defendants. 


DEXTER  V.  NORTON  et  al. 

47  N.  Y.  62.     1871. 

James  C.  Carter,  for  appellant. 

TFm.  W.  McFarlane,  for  respondents. 

Church,  C.  J.  The  contract  was  for  the  sale  and  delivery  of  specifie 
articles  of  personal  property.  Each  bale  sold  was  designated  by  a  par- 
ticular mark,  and  there  is  nothing  in  the  case  to  show  that  these  marks- 
were  used  merely  to  distinguish  tlie  general  kind  or  quality  of  the  article, 
but  they  seem  to  have  been  used  to  describe  the  particular  bales  of 
cotton  then  in  possession  of  the  defendant.  Nor  does  it  appear  that 
there  were  other  bales  of  cotton  in  the  market  of  the  same  kind,  and 
marked  in  the  same  way.  The  plaintiff  would  not  have  been  obliged 
to  accept  any  other  cotton  than  the  bales  specified  in  the  bought 
note. 

The  contract  was  executory,  and  various  things  remained  to  be  done- 
to  the  one  hundred  and  sixty-one  bales  in  question  by  the  sellers  before 
delivery.  The  title  therefore  did  not  pass  to  the  vendee,  but  remained 
in  the  vendor.     Joyce  v.  Adams,  8  N.  Y.  291. 

This  action  was  brought  by  the  purchaser  against  the  vendor  to  re- 
cover damages  for  the  non-delivery  of  the  cotton,  and  the  important 
and  only  question  in  the  case  is,  whether  upon  an  agreement  for  the 
sale  and  delivery  of  specific  articles  of  personal  property,  under  circum- 
stances where  the  title  to  the  property  does  not  vest  in  thfe  vendee,  and 
the  property  is  destroyed  by  an  accidental  fire  before  delivery  without 
the  fault  of  the  seller,  the  latter  is  liable  upon  the  contract  for  damages 
sustained  by  the  purchaser. 

The  general  rule  on  this  subject  is  well  established,  that  where  the- 
performance  of  a  duty  or  charge  created  by  law  is.  prevented  by  inevi* 
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table  accident  without  the  fault  of  the  party  he  will  be  excused,  but 
where  a  person  absolute!}'  contracts  to  do  a  certain  thing  not  impossible 
or  unlawful  at  the  time,  he  will  not  be  excused  from  the  obligations  of 
the  contract  unless  the  performance  is  made  unlawful,  or  is  prevented 
by  the  other  part}'. 

Neither  inevitable  accident  nor  even  those  events  denominated  acts 
of  God  will  excuse  him,  and  the  reason  given  is,  that  he  might  have 
provided  against  them  by  his  contract.  Paradine  v.  Jane,  Aleyn,  27  ; 
Harmony  v.  Bingham,  12  N.  Y.  99  ;  Tompkins  v.  Dudley,  25  N.  Y. 
272. 

But  there  are  a  variety  of  cases  where  the  courts  have  implied  a  con- 
dition in  the  contract  itself,  the  effect  of  which  was  to  relieve  the  party 
when  the  performance  had  without  his  fault  become  impossible ;  and 
the  apparent  confusion  in  the  authorities  has  grown  out  of  the  difficulty 
in  determining  in  a  given  case  whether  the  implication  of  a  condition 
should  be  applied  or  not,  and  also  in  some  cases  in  placing  the  decision 
upon  a  wrong  basis.  The  relief  afforded  to  the  party  in  the  cases 
referred  to  is  not  based  upon  exceptions  to  the  general  rule,  but  upon 
the  construction  of  the  contract.  .  .  . 

The  same  rule  has  been  laid  down  as  to  property  :  "  As  if  A.  agrees 
to  sell  and  deliver  his  horse  Eclipse  to  B.  on  a  fixed  future  day,  and  the 
horse  die  in  the  interval,  the  obligation  is  at  an  end."  Benj.  Sales,  424. 
In  replevin  for  a  horse  and  judgment  of  retorno  hahendo,  the  death  of 
the  horse  was  held  a  good  plea  in  an  action  upon  the  bond.  Carpenter 
V.  Stevens,  12  Wend.  589.  In  Taylor  v.  Caldwell,  3  Best  &  Smith,  836, 
A.  agreed  with  B.  to  give  him  the  use  of  a  music  hall  on  specified  days, 
for  the  purpose  of  holding  concerts,  and  before  the  time  arrived  the 
building  was  accidentally  burned.  Held,  that  both  parties  were  dis- 
charged from  the  contract.  Blackburn,  J.,  at  the  close  of  his  opinion, 
lays  down  the  rule  as  follows :  "The  principle  seems  to  us  to  be,  that 
in  contracts  in  which  the  performance  depends  on  the  continued  exist- 
ence of  a  given  person  or  thing,  a  condition  is  implied  that  the  impossi- 
bility of  performance,  arising  from  the  perishing  of  the  person  or  thing, 
shall  excuse  the  performance."  And  the  reason  given  for  the  rule  is, 
"  because,  from  the  nature  of  the  contract,  it  is  apparent  that  the 
parties  contracted  on  the  basis  of  the  continued  existence  of  the  par- 
ticular person  or  chattel."  .  .   . 

We  were  referred  to  no  authority  against  this  rule.  But  the  learned 
counsel  for  the  appellant,  in  his  very  able  and  forcible  argument,  in- 
sisted that  the  general  rule  should  be  applied  in  this  case.  While  it  is 
difficult  to  trace  a  clear  distinction  between  this  case  and  those  where 
no  condition  has  been  implied,  the  tendency  of  the  authorities,  so  far  as 
they  go,  is  to  recognize  such  a  distinction,  and  it  is  based  upon  the  pre- 
sumption that  the  parties  contemplated  the  continued  existence  of  the 
subject  matter  of  the  contract. 

The  circumstances  of  this  case  are  favorable  to  the  plaintiff.  The 
property  was  merchandise  sold  in  the  market.    The  defendant  could, 
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and  from  the  usual  course  of  business  we  may  infer  did,  protect  himself 
by  insurance  ;  but  in  establishing  rules  of  liabilitj-  in  commercial  transac- 
tions, it  is  far  more  important  that  the^-  should  be  uniform  and  certain 
than  it  is  to  work  out  equity  in  a  given  case.  There  is  no  hardship  in 
placing  the  parties  (especially  the  buyer)  in  the  position  thej'  were  in 
before  the  contract  was  made.  The  buyer  can  only  lose  the  profits  of 
the  purchase ;  the  seller  may  lose  the  whole  contract  price,  and  if  his 
liability  for  non-delivery  should  be  established,  the  enhanced  value  of 
the  property.  After  considerable  reflection,  I  am  of  the  opinion  that 
the  rule  here  indicated,  of  an  implied  condition  in  case  of  the  destruc- 
tion of  the  property  bargained  without  fault  of  the  part}',  will  operate  to 
carry  out  the  intention  of  the  parties  under  most  circumstances,  and 
will  be  more  just  than  the  contrary  rule.  The  buyer  can,  of  course, 
always  protect  himself  against  the  effect  of  the  implied  condition  hy  a 
provision  in  the  contract  that  the  property  shall  be  at  the  risk  of  the 
seller. 

Upon  the.  grounds  upon  which  this  rule  is  based  of  an  implied  con- 
dition, it  can  make  no  difference  whether  the  propert}-  was  destroyed  by 
an  inevitable  accident  or  by  an  act  of  God,  the  condition  being  that  the 
property  shall  continue  to  exist.  If  we  were  creating  an  exception  to 
the  general  rule  of  liability,  there  would  be  force  in  the  considerations 
urged  upon  the  argument,  to  limit  the  exception  to  cases  where  the 
property  was  destroyed  bj^  the  act  of  God,  upon  grounds  of  public 
policy ;  but  they  are  not  material  in  adopting  a  rule  for  the  constroac- 
tion  of  the  contract  so  as  to  implj'  a  condition  that  the  property  was  to 
continue  in  existence.  It  can  make  no  difference  how  it  was  destroyed, 
so  long  as  the  party  was  not  in  any  degree  in  fault.  The  minds  of  the 
parties  are  presumed  to  have  contemplated  the  possible  destruction  of 
the  property,  and  not  the  manner  of  its  destruction ;  and  the  supposed 
temptation  and  facility  of  the  seller  to  destroy  the  property  himself 
cannot  legitimately  operate  to  affect  the  principle  involved. 

The  judgment  must  be  affirmed. 

Allen,  Geover,  and  Rapallo,  JJ.,  concur ;  Peokham  and  Folger, 

JJ.,  dissent. 

Judgment  affirmed. 


§  5.    Contract  foe  Sale,  or  foe  Laboe. 

LEE  V.   GRIFFIN. 

1  Best  &  Smith,  272.     1861. 

Declaration  against  the  defendant,  as  the  executor  of  one  Frances 
P.,  for  goods  bargained  and  sold,  goods  sold  and  delivered,  and  for 
work  and  labor  done  and  materials  provided  by  the  plaintiff  as  a  surgeon- 
dentist  for  the  said  Frances  P. 
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Plea,  that  the  said  Frances  P.  never  was  indebted  as  alleged. 

The  action  was  brought  to  recover  the  sum  of  £21  for  two  sets  of 
artificial  teeth  ordered  by  the  deceased. 

At  the  trial,  before  Crompton,  J.,  at  the  sittings  for  Middlesex  after 
Michaelmas  term,  1860,  it  was  proved  by  the  plaintiff  that  he  had,  in 
pursuance  of  an  order  from  the  deceased,  prepared  a  model  of  her 
mouth,  and  made  two  sets  of  artificial  teeth ;  as  soon  as  they  were 
ready  he  wrote  a  letter  to  the  deceased,  requesting  her  to  appoint  a  day 
when  he  could  see  her  for  the  purpose  of  fitting  them.  To  this  com- 
munication the  deca&sed  replied  as  follows  :  — 

My  Deak  Sir,  — I  regret,  after  your  kind  effort  to  oblige  me,  my  health 
will  prevent  my  taking  advantage  of  the  early  day.  I  fear  I  may  not  be  able 
for  some  days.     Yours,  etc., 

Frances  P. 

Shortly  after  writing  the  above  letter  Frances  P.  died.  On  these 
facts  the  defendant's  counsel  contended  that  the  plaintifi"  ought  to 
be  nonsuited,  on  the  ground  that  there  was  no  evidence  of  a  delivery 
and  acceptance  of  the  goods  by  the  deceased,  nor  any  memorandum  in 
writing  of  a  contract  within  the  meaning  of  the  17th  section  of  the 
statute  of  frauds,  29  Car.  II.  c.  3,  and  the  learned  judge  was  of  that 
opinion.  The  plaintiff's  counsel  then  contended  that,  on  the  authority 
of  Clay  V.  Yates,  1  H.  &  N.  73,  the  plaintiff  could  recover  in  the  action 
on  the  count  for  work  and  labor  done,  and  materials  provided.  The 
learned  judge  declined  to  nonsuit,  and  directed  a  verdict  for  the  amount 
claimed  to  be  entered  for  the  plaintiff,  with  leave  to  the  defendant  to 
move  to  enter  a  nonsuit  or  verdict. 

In  Hilary  term  following,  a  rule  nisi  having  been  obtained  accordingly, 

Patchett  now  showed  cause. 

Griffits,  in  support  of  the  rule. 

Crompton,  J.  I  think  that  this  rule  ought  to  be  made  absolute.  On 
the  second  point  I  am  of  the  same  opinion  as  I  was  at  the  trial.  There 
is  not  any  sufficient  memorandum  in  writing  of  a  contract  to  satisfy  the 
statute  of  frauds 

The  main  question  which  arose  at  the  trial  was,  whether  the  contract 
in  the  second  count  could  be  treated  as  one  for  work  and  labor,  or 
whether  it  was  a  contract  for  goods  sold  and  delivered.  The  distinc- 
tion between  these  two  causes  of  action  is  sometimes  veiy  fine ;  but 
where  the  contract  is  for  a  chattel  to  be  made  and  dc^livered,  it  clearly 
is  a  contract  for  the  sale  of  goods.  There  are  some  jases  in  which  the 
supply  of  the  materials  is  ancillary  to  the  contract,  as  in  the  case  of  a 
printer  supplying  the  paper  on  which  a  book  is  printed.  In  such  a  case 
an  action  might  perhaps  be  brought  for  work  and  labor  done  and  ma- 
terials provided,  as  it  could  hardly  be  said  that  the  subject  matter  of 
the  contract  was  the  sale  of  a  chattel :  perhaps  it  is  more  in  the 
nature  of  a  contract  merely  to  exercise  skill  and  labor.  Clay  v.  Yates, 
1  H.  &  N.  73,  turned  on  its  own  peculiar  circumstances.      I  entertain 
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some  doubt  as  to  the  correctness  of  that  decision  ;  but  I  certainly  do 
not  agree  to  the  proposition  that  the  value  of  the  skill  and  labor,  as 
compared  to  that  of  the  material  supplied,  is  a  criterion  by  which  to 
decide  whether  the  contract  be  for  work  and  labor,  or  for  the  sale  of  a 
chattel.  Here,  however,  the  subject  matter  of  the  contract  was  the 
supply  of  goods.  The  case  bears  a  strong  resemblance  to  that  of  a 
tailor  supplying  a  coat,  the  measurement  of  the  mouth  and  fitting  of  the 
teeth  being  analogous  to  the  measurement  and  fitting  of  the  garment. 

Blackbuek,  J.  On  the  second  point,  I  am  of  opinion  that  the  letter 
is  not  a  sufficient  memorandum  in  writing  to  take  the  case  out  of  the 
statute  of  frauds. 

On  the  other  point,  the  question  is  whether  the  contract  was  one  for 
the  sale  of  goods  or  for  work  and  labor.  I  think  that  in  all  cases,  in 
order  to  ascertain  whether  the  action  ought  to  be  brought  for  goods 
sold  and  delivered,  or  for  work  and  labor  done  and  materials  provided, 
we  must  look  at  the  particular  contract  entered  Mnto  between  the  par- 
ities. If  the  contract  be  such  that,  when  carried  out,  it  would  result  in 
the  sale  of  a  chattel,  the  party  cannot  sue  for  work  and  labor ;  but  if 
the  result  of  the  contract  is  that  the  party  has  done  work  and  labor 
which  ends  in  nothing  that  can  become  the  subject  of  a  sale,  the  party 
cannot  sue  for  goods  sold  and  delivered.  The  case  of  an  attorney  em- 
ployed to  prepare  a  deed  is  an  illustration  of  this  latter  proposition. 
It  cannot  be  said  that  the  paper  and  ink  he  uses  in  the  preparation  of 
the  deed  are  goods  sold  and  delivered.  The  case  of  a  printer  printing 
a  book  would  most  probably  fall  within  the  same  category.  In  Atkin- 
son V.  Bell,  8  B.  &  C.  277,  the  contract,  if  carried  out,  would  have 
resulted  in  the  sale  of  a  chattel.  In  Grafton  v.  Armitage,  2  C.  B.  340, 
Tindal,  C.  J.,  lays  down  this  very  principle.  He  draws  a  distinction 
between  the  cases  of  Atkinson  v.  Bell,  8  B.  &  C.  277,  and  that  before 
him.  The  reason  he  gives  is  that,  in  the  former  case  "  the  substance 
of  the  contract  was  goods  to  be  sold  and  delivered  by  the  one  party  to 
the  other  "  ;  in  the  latter,  "  there  never  was  any  intention  to  make  anj-- 
thing  that  could  properly  become  the  subject  of  an  action  for  goods 
sold  and  delivered."  I  think  that  distinction  reconciles  those  two  cases, 
and  the  decision  of  Clay  v.  Yates,  1  H.  &  N.  73,  is  not  inconsistent 
with  them.  In  the  present  case  the  contract  was  to  deliver  a  thing 
which,  when  completed,  would  have  resulted  in  the  sale  of  a  chattel ; 
in  other  words,  the  substance  of  the  contract  was  for  goods  sold  and 
delivered.  I  do  not  think  that  the  test  to  applj'  to  these  cases  is 
whether  the  value  of  the  work  exceeds  that  of  the  materials  used  in  its 
execution  ;  for,  if  a  sculptor  were  employed  to  execute  a  work  of  art, 
grealdy  as  his  skill  and  labor,  supposing  it  to  be  of  the  highest  descrip- 
tion, might  exceed  the  value  of  the  marble  on  which  he  worked,  the 
contract  would,  in  my  opinion,  nevertheless,  be  a  contract  for  the  sale 
of  a  chattel.  •  •  Bule  absolute.^ 

1  Opinion  by  Hill,  J.,  is  omitted. 
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BAGBY  V.  WALKER. 
78  Md.  239.    1893. 

McSheret,  J.  .  .  .  The  contract  is  embodied  in  a  letter  from  Bagbj' 
and  Rivers  to  Walker  and  Myers  under  date  of  January'  29,  1891, 
and  a  written  acceptance  of  the  terms  by  Walker  and  Myers  on 
the  same  date.  The  time  limited  for  filling  the  order  was  three 
months.  The  first  delivery  under  this  written  contract,  about  the 
execution  of  which  there  is  no  dispute,  was  made  in  the  following 
March,  and  the  last  delivery  was  on  November  27th  of  the  same  year, 
long  after  the  expiration  of  the  three  months'  limit.  The  price  of  the 
lumber  actually  delivered  amounted  to  $1,635.38,  and  the  payments 
made  thereon,  beginning  in  April  and  ending  in  August,  aggregated 
$1,137.98,  leaving  an  unpaid  balance  of  $497.70.  There  was  evidence 
in  the  ease  tending  to  prove  that  Bagby  and  Rivers  had  waived  the 
requirement  of  time  mentioned  in  the  letter  of  January'  29,  1891,  as  to 
the  deliver}-  of  the  lumber.  —  Walker  and  M^-ers  offered  other  evidence 
tending  to  prove  that  in  the  latter  part  of  November,  thej',  at  the 
request  and  upon  a  verbal  order  of  Bagby  and  Rivers,  cut  and  shipped 
to  Baltimore  other  lumber,  in  addition  to  that  specified  in  the  contract, 
at  a  price  agreed  upon  between  them,  which  lumber  they  ofiered  to 
Bagby  and  Rivers  in  two  lots  in  January  and  March,  1892,  but  that 
Bagby  and  Rivers  refused  to  receive  it,  and  that  Walker  and  Myers 
lost  by  those  refusals  $179.20,  that  sura  being  the  difference  between 
the  price  agreed  upon  and  the  market  price  when  the  deliveries  were 
tendered.  Bagby  and  Rivers  denied  giving  the  order  for  this  addi- 
tional lumber.  The  lumber  was  cut  by  Walker  and  Myers  at  their 
mills  in  North  Carolina,  for  the  purpose  of  filling  these  two  orders,  and 
was  transported  to  Baltimore,  where  it  was  unloaded  on  the  wharves  of 
Walker  and  Myers,  from  whence  all  of  it,  except  the  two  lots  which 
Bagby  and  Rivers  refused  to  take,  was  hauled  by  Bagby  and  Rivers, 
after  being  inspected  b^'  them,  to  their  furniture  factory. 

Upon  these  facts  the  court  instructed  the  jury  at  the  instance  of 
Walker  and  Myers  that  notwithstanding  the  mention  in  the  letter 
of  Januarj-,  1891,  of  the  period  of  three  months  as  the  limit  within 
which  the  lumber  was  to  be  furnished,  still,  if  the  jury  should  find  that 
Bagby  and  Rivers  waived  that  requirement,  and  accepted  and  hauled 
lumber  from  the  plaintiff's  wharves  until  November  27,  1891,  then 
the  defendants  would  not  be  entitled  to  recoup  against  the  plaintifi's 
claim  any  damages  sustained  b}'  the  defendants  bj'  reason  of  the  failure 
of  the  plaintiffs  to  deliver  the  lumber  within  the  time  stipulated. 
Further,  that  if  the  defendants  ordered  other  lumber,  that  the  plaintiffs 
cut  it  upon  that  order  and  offered  it  to  the  defendants  at  the  usual 
place  of  deliver}-,  that  it  was  of  the  quality-  ordered  and  that  the  de- 
fendants refused  to  take  it  and  pay  for  it,  then  the  plaintiffs  would  be 
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entitled  to  recover  damages  for  that  refusal.  This  was  Walker  and 
Mj-ers's  third  prayer.  And  finally,  that  under  the  last  preceding  in- 
struction the  measure  of  damages  would  be  the  difference  between 
the  price  agreed  upon  and  the  market  price  in  Baltimore  at  the  dates 
when  the  lumber  should  have  been  accepted. 

Mere  acceptance  of  the  lumber  after  the  expiration  of  the  time  fixed 
in  the  agreement  for  its  delivery  was  not  of  itself  a  waiver  of  the 
breach  committed  by  the  failure  to  deliver  it  according  to  the  terms  of' 
the  contract ;  nor  did  such  an  acceptance  preclude  the  vendees  from 
subsequentlj'  suing  to  recover  the  damages  resulting  to  them  by  reason 
of  the  non-delivery,  from  the  time  of  default  up  to  the  date  of  accept- 
ance ;  nor  from  recouping,  when  sued  by  the  vendors,  those  damages 
against  the  latter's  claim  for  the  purchase  money.  Central  Trust  Co., 
etc.  V.  Arctic  Ice  Machine  Manuf.  Co.,  77  Md.  202.  The  instruction 
does  not  question  these  principles.  It  does  not  proceed  upon  the 
theory  that  acceptance  after  a  refusal  to  deliver  within  the  stipulated 
time  is  of  itself,  without  more,  equivalent  to  a  waiver  of  the  time  for 
delivery  ;  but  distinetlj^  leaves  to  the  jury  to  find  from  the  evidence 
in  the  case  whether,  as  an  independent  fact,  Bagby  and  Rivers 
waived  the  requirement  that  the  lumber  should  be  furnished  within 
three  months.  If  they  did  waive  that  requirement  they  could  not  sub- 
sequently found  an  action  upon  its  non-performance,  nor  relj-  thereon 
by  way  of  recoupment.  If  they  condoned  the  breach,  they  cannot 
afterwards  base  a  claim  for  damages  upon  it.  There  was  evidence 
before  the  jury  to  the  effect  that  Bagby  and  Rivers  had  waived  the 
requirement  of  time  mentioned  in  the  letter  of  Januarj-  29,  1891,  and 
no  special  exception  was  taken  to  the  prayer  upon  the  ground  that 
there  was  no  evidence  in  the  cause  to  support  it.  It  is  a  mistake  to 
suppose  that  the  prayer  is  founded  upon  the  assumption  that  a  mere 
acceptance  of  the  lumber  was  tantamount  to  a  waiver  of  the  time  for 
deliver}-,  and  there  is  nothing  in  the  structure  of  the  pra3-er  at  all 
calculated  to  mislead  the  jury  to  such  a  conclusion.  There  was  in  our 
opinion  no  error  committed  bj'  the  granting  of  it. 

The  two  remaining  instructions,  given  at  the  instance  of  Walker  and 
Mj-ers,  relate  to  the  lumber  which  Bagby  and  Rivers  refused  to  receive. 
There  were  three  objections  suggested  to  the  first  of  these  two  instruc- 
tions, which  is  the  third  prayer  of  Walker  and  Myers,  and  the}'  are, 
first,  that  the  instruction  makes  reference  to  the  facts  stated  in  an 
antecedent  praj'er,  which  was  rejected,  and  which  was  consequentlj'  not 
before  the  jury ;  second,  that  the  contract  upon  which  it  permits  a 
recovery  is  void  under  the  seventeenth  section  of  the  statute  of  frauds  ; 
and  third,  that  no  time  having  been  named  in  the  verbal  contract  for 
the  delivery  of  lumber  under  it,  a  reasonable  time  was  implied  by  law, 
and  the  finding  of  what  was  a  reasonable  time  should  have  been  left  to 
the  jury. 

The  first  objection  is  not  a  substantial  one.  A  reference  to  the  facts 
stated  in  the  rejected  prayer  was  wholly  superfluous.     Eliminating  that 


§  5.]  CONTEACT  FOE   SALE,  OE  FOE  LABOE.  31 

reference  altogether  in  no  way  affected  the  integrity  of  the  instruction. 
Its  remaining  in  the  instruction  could  not  possibly  have  misled  or  con- 
fnsed  the  jury,  and  obviously  did  not  prejudice  or  injure  the  appellants. 
The 'second  objection,  though  more  plausible,  is  not  more  tenable. 
Whilst  the  seventeenth  section  of  the  statute  of  frauds,  29  Charles  II., 
ch.  3,  declares  all  contracts  for  the  sale  of  goods,  wares,  and  merchan- 
dise for  the  price  of  ten  pounds  and  upwards  to  be  invalid  unless 
part  of  the  goods  be  accepted,  or  part  of  the  price  be  paid,  or  some- 
tliing  be  given  in  earnest  to  bind  the  bargain,  or  some  note  or  memo- 
randum in  writing  be  signed  by  the  party  to  be  charged,  still  from  a 
very  early  period  it  has  been  the  settled  law  of  Maryland,  where  tbe 
statute  of  Charles  has  always  been  in  force,  that  when  work  and  labor 
are  to  be  bestowed  by  the  vendor  upon  the  article  sold  before  it  is  to 
be  delivered,  the  contract  is  not  within  the  statute.  Eichelberger  v. 
McCauley,  5  H.  &  J.  213;  Rentch  v.  Long,  27  Md.  188.  And  tlie 
reason  is  that  when  work  and  labor  are  necessary  to  prepare  an  article 
for  delivery,  the  work  and  labor  to  be  done  by  the  vendor  form  part  of 
the  consideration  of  the  contract,  and,  as  these  are  not  within  the 
statute,  the  sale  is  not  a  sale  of  goods,  wares,  and  merchandise  within 
the  meaning  of  the  seventeenth  section  of  29  Charles  II.,  ch.  3.  Now 
the  proof  shows  that,  when  the  alleged  verbal  order  was  given,  shortlj^ 
after  November  27,  1891,  for  this  additional  lumber,  it  was  necessary 
for  Walker  and  Myers  to  have  the  lumber  cut  or  prepared  for  deliver^-, 
—  to  put  it  in  a  condition  different  from  that  in  which  it  was  at  the  time 
the  contract  was  made.  This  circumstance  took  the  contract  out  of 
the  operation  of  the  statute. 

The  third  objection  to  the  instruction  is,  though  narrow,  substantial 
and  fatal.  No  time  was  fixed  in  the  alleged  verbal  contract  of  Novem- 
ber, 1891,  for  the  delivery  of  the  lumber  under  it.  The  law  in  all  such 
instances  prescribes  a  reasonable  time.  Kriete  v.  M3'er,  61  Md.  558. 
And  it  is  for  the  jurj'  under  all  the  circumstances  of  the  case  to  deter- 
mine what  is  a  reasonable  time.  Buddie  v.  Green,  3  H.  &  N.  906  ; 
Byram  v.  Gordon,  11  Mich.  531  ;  Pinney  v.  The  First  Division  of  the 
St.  P.  and  P.  R.  R.,  19  Minn.  251  ;  Strange  v.  Wilson,  17  Mich. 
342  ;  Kriete  v.  Myer,  61  Md.  558.  But  this  instruction  submitted 
no  such  question  to  the  jury.  The  proof  showed  that  Walker  and 
Myers  tendered  delivery  of  the  lumber  in  two  lots,  —  one  on  Januaiy 
2d,  and  the  other  on  March  22d,  1892,  — but  whether  these  were  with- 
in a  reasonable  time,  under  all  the  circumstances  of  the  case,  was  not 
only  not  left  to  the  jury  to  determine,  but  was  in  effect  decided  by  the 
court.  The  instruction  assumed  that  the  offers  to  deliver  were  made 
within  a  reasonable  time,  for  it  left  to  the  jury  to  find  that  the  order  for 
the  lumber  was  given ;  that  the  lumber  was  cut ;  that  it  was  offered  to 
Bagby  and  Rivers  at  the  usual  place  of  delivery  ;  that  its  quality  was 
such  as  has  been  specified,  and  that  the  defendants  refused  to  accept 
it,  and  then  instructed  them  that  upon  the  finding  of  these  facts  the 
plaintiffs  were  entitled  to  recover.     But  the  time  when  the  offer  to 
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deliver  was  made,  which  was  a  necessarj'  element  of  the  plaiutifl's  case, 
was  entirely  ignored.  Whether  the  offer  had  been  made  within  a 
reasonable  time  or  not  was  exclusivelj'  for  the  jury  to  saj- ;  but  it 
was  not  submitted  to  them.  The  instruction,  by  directing  a  verdict  for 
the  plaintiffs  upon  tlie  finding  of  the  facts  above  stated,  necessarily 
assumed  that  the  offers  to  deliver  had  been  made  within  a  reasonable 
time,  because  unless  the  offers  to  deliver  had  been  made  within  a  rea- 
sonable time  tlie  plaintiffs  had  no  right  to  recover  at  all.  But  it  was 
not  within  the  province  of  the  court  to  assume  or  to  decide  that  ques- 
tion, and  as  a  consequence  the  instruction  in  which  that  was  done  was 
erroneous.  .  .  . 

Judgment  reversed. 


CROOKSHANK  v.  BURRELL. 

18  Johnson  (N.  Y.),  58.     1820. 

In  error,  on  certiorari  to  a  justice's  court.  B.  declared  against 
C  before  the  justice  on  a  contract  between  him  and  the  defendant, 
whereby  it  was  agreed  that  B.  should  make  the  wood-work  of  a  wagon, 
which  the  defendant  was  to  pay  for  in  lambs  at  one  dollar  a  head. 
The  plaintiff  claimed  twenty-five  dollars.  The  agreement  was  proved, 
and  that  the  plaintiff  had  made  the  wagon  within  the  period  limited. 
It  was  also  proved  that  the  defendant  was  to  come  for  the  wagon, 
and  pay  for  it  in  lambs  at  one  dollar  apiece.  The  judgment  was  for 
twenty-four  dollars  and  ninetj--four  cents,  the  plaintiff  having  remitted 
six  cents  ;  and  the  objections  were :  first,  that  the  contract  was  within 
the  statute  of  frauds  ;  second,  that  the  plaintiff  ought  to  have  tendered 
the  wagon. 

Spbncbe,  C.  J.,  delivered  the  opinion  of  the  court.  It  nowhere 
appears  that  the  value  of  the  wagon  or  the  price  of  it  was  ten  pounds 
or  upwards.  The  plaintiff  claimed  to  recover  twenty-five  dollars  ;  but 
this  does  not  denote  the  price  of  the  wagon,  and  it  is  mere  matter  of 
form.  But,  admitting  that  the  price  agreed  on  was  twent3--flve  dollars, 
still  it  would  not  be  a  case  within  the  statute.  In  Bennett  v.  Hull,  10 
Johns.  Rep.  364,  we  decided  that  the  statute  applied  to  executory  as 
well  as  other  contracts ;  and  we  recognized  the  ct  ^is  of  Rondeau 
V.  Wyatt,  2  H.  Bl.  63,  and  Cooper  v.  Elston,  7  Term  Rep.  14,  as  con- 
taining a  just  and  sound  construction  of  the  statute.  In  giving  the 
opinions  in  those  cases,  the  judges  referred  to  the  case  of  Towers  w. 
Osborne,  Str.  506,  with  approbation.  In  that  case,  the  defendant 
bespoke  a  chariot,  and  after  it  was  made  for  him  refused  to  take  it ; 
and  Pratt,  C.  J.,  ruled  that  it  was  not  a  case  within  the  statute.  In 
Clayton  v.  Andrews,  4  Burr.  2101,  it  was  decided  that  an  agreement 
to  deliver  wheat,  understood  to  be  unthrashed,  was   not  within  the 


§"5.]  CONTRACT   FOR  SALE,   OR  FOR  LABOR.  33 

statute.  The  distinction  taken  by  Lord  Loughborough  in  Rondeau  v, 
Wyatt,  and  by  the  judges  who  gave  opinions  seriatim  in  Cooper  v. 
Elston,  was  between  a  contract  for  a  thing  existing  in  solido,  and  an 
agreement  for  a  thing  not  yet  made,  to  be  delivered  at  a  future  day. 
The  contract  in  the  latter  case  they  considered  not  to  be  a  contract  for 
the  sale  and  purchase  of  goods,  but  a  contract  for  work  and  labor 
merely.  However  refliied  this  distinction  may  be,  it  is  well  settled, 
and  it  is  now  too  late  to  question  it. 

It  appears  that  the  defendant  M'as  to  come  after  the  wagon,  and  that 
it  was  completed  at  the  time  agreed  upon.  It  is  necessarily  to  be 
inferred  that,  when  he  came  for  the  wagon,  he  was  to  pay  for  it  in  the 
mode  agreed  upon ;  and  of  course  he  was  to  drive  his  lambs  to  the 
plaintiff.     We  are  of  opinion  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


DOWNS  V.   ROSS. 
23  Wend.  (N.  Y.)  270.     1840. 

Action  for  damages  for  not  delivering  wheat  pursuant  to  contract. 
Verdict  for  plaintiffs  $109.37,  which  defendant  moved  to  set  aside. 

J.  A.  Spencer,  for  defendant. 

S.  Stevens,  for  plaintiffs. 

Bronson,  J.  No  part  of  the  purchase  money  was  paid,  none  of  the 
property  was  delivered,  and  there  was  no  writing  between  the  parties. 
If  then  this  was  a  contract  for  the  sale  of  goods,  the  statute  declares 
it  void.  2  R.  S.  136,  §  3.  The  substance  of  the  transaction  may  be 
stated  in  a  few  words.  The  merchant  or  miller  went  to  the  farmer  to 
purchase  his  wheat,  a  part  of  which  was  already  thrashed  and  in  the 
granary,  and  the  residue  was  in  a  course  of  preparation  for  market. 
The  farmer  said  he  would  clean  over  again  that  which  was  in  the 
granary,  continue  thrashing  that  which  was  still  in  the  straw,  and 
within  six  days  would  be  ready  to  deliver  seven  or  eight  hundred 
bushels.  A  contract  was  concluded  for  the  purchase  of  that  quantity, 
to  be  delivered  by  a  specified  day,  and  to  be  paid  for  on  delivery.  In 
still  fewer  words,  defendant  sold  his  wheat,  and  agreed  to  deliver  it  in 
a  merchantable  condition.  It  is  said  that  this  was,  either  in  whole  or 
in  part,  a  contract  for  work  and  labor,  and  so  not  within  the  statute. 
But  I  think  it  was  neither  more  nor  less  than  a  contract  of  sale  ;  and 
if  we  are  not  tied  down  by  the  commentaries  with  which  the  statute  of 
frauds  has  been  so  heavily  overlaid,  the  agreement  must  be  declared 
void. 

It  is  not  to  be  denied  that  a  pretty  large  license  was  formerly  taken 
in  the  construction  of  statutes.  Refined  and  artificial  distinctions  were 
sometimes  sanctioned  for  the  purpose  of  taking  cases  out  of  the  opera- 
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tion  of  legislative  enactments,  and  a  broad  foundation  was  thus  laid 
for  tlie  vast  amount  of  legal  controversy^  which  has  followed.  It  was 
said  at  Westminster  Hall,  more  than  seventy  jears  ago,  that  the  statute 
of  frauds  had  not  been  explained  at  a  less  expense  than  one  hundred 
thousand  pounds  sterling;  and  Chancellor  Kent,  at  the  time  he  wrote 
his  Commentaries,  thought  the  sum  might  then  be  put  down  at  a  million 
and  upwards.  2  Kent's  Comm.  513,  note.  These  are  both  verj'  safe 
estimates,  and  still  the  statute  is  not  yet  "explained"  ;  and  it  never 
will  be,  so  long  as  it  is  held  that  a  promise  b^'  the  seller  to  thrash  his 
grain,  or  to  blow  the  chaff  out  of  a  bin  of  wheat,  before  sending  it  to 
market,  changes  the  contract  of  sale  into  an  agreement  for  work  and 
labor.  Whatever  may  be  the  bearing  of  the  earlier  cases,  the  more 
recent  decisions  will  not  lead  us  into  any  such  absurdity.  If  the  thing 
sold  exist  at  the  time  in  soUdo,  the  mere  fact  that  something  remains 
to  be  done  to  put  it  in  a  marketable  condition  will  not  take  the  contract 
out  of  the  operation  of  the  statute. 

The  Chief  Justice  concurred.     Cowen,  J.,  dissented. 

iVew  trial  granted. 


GODDARD  V.   BINNEY. 
.115  Mass.  450.     1874. 

Action  for  the  price  of  a  buggy.  Defendant  gave  an  order  to  plain- 
tiff, a  carriage  manufacturer,  for  a  buggy,  with  special  directions  as  to 
materials  and  style  of  finish,  to  be  done  in  about  four  months.  Before 
defendant  took  it  from  plaintiflE's  premises  it  was  destroyed  b}-  fire  with- 
out plaintiff's  fault.     The  other  important  facts  appear  in  the  opinion. 

a  A.  Welch,  for  plaintifl'. 

G.  Putnam,  Jr.,  for  defendant. 

Ames,  J.  Whether  an  agreement  like  that  described  in  this  report 
should  be  considered  as  a  contract  for  the  sale  of  goods,  within  the 
meaning  of  the  statute  of  frauds,  or  a  contract  for  labor,  services,  and 
materials,  and  therefore  not  within  that  statute,  is  a  question  upon 
which  there  Is  a  conflict  of  authority.  (After  stating  the  New  York 
rule  and  the  modern  English  rule,  the  Judge  proceeded.) 

In  this  Commonwealth  a  rule  avoiding  both  of  these  extremes  was 
established  in  Mixer  v.  Howarth,  21  Pick.  205,  and  has  been  recog- 
nized and  affirmed  in  repeated  decisions  of  more  recent  date.  The- 
effect  of  these  decisions  we  understand  to  be  this,  namelj',  that  a  con- 
tract for  the  sale  of  articles  then  existing  or  such  as  the  vendor  in  the 
ordinar}'  course  of  his  business  manufactures  or  procures  for  the  gen- 
eral market,  whether  on  hand  at  the  time  or  not,  is  a  contract  for  the 
sale  of  goods  to  which  the  statute  applies.     But  on  the  other  hand,  if 
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the  goods  are  to  be  manufactured  especially  for  the  purchaser,  and  upon 
his  special  order,  and  not  for  the  general  market,  the  case  is  not  within 
the  statute.  Spencer  v.  Cone,  1  Met.  283.  "  The  distinction,"  says 
Chief  Justice  Shaw,  in  Lamb  v.  Crafts,  12  Met.  353,  "we  believe  is 
now  well  understood.  When  a  person  stipulates  for  the  future  sale 
of  articles,  which  he  is  habitually  making,  and  which  at  the  time  are 
not  made  or  finished,  it  is  essentially  a  contract  of  sale,  and  not  a  con- 
tract for  labor ;  otherwise,  when  the  article  is  made  pursuant  to  the 
agreement."  In  Gardner  v.  Joy,  9  Met.  1 77,  a  contract  to  buy  a  certain 
number  of  boxes  of  candles  at  a  fixed  rate  per  pound,  which  the  vendor 
said  he  would  manufacture  and  deliver  in  about  three  months,  was  held 
to  be  a  contract  of  sale,  and  within  the  statute.  To  the  same  general 
effect  are  Waterman  v.  Meigs,  4  Cush.  497,  and  Clark  v.  Nichols,  107 
Mass.  547.  It  is  true  that,  in  "  the  infinitely  various  shades  of  different 
contracts,"  there  is  some  practical  difficulty  in  disposing  of  the  questions 
that  arise  under  that  section  of  the  statute.  G-en.  Sts.  c.  105,  §  5. 
But  we  see  no  ground  for  holding  that  there  is  any  uncertaintj'  in  the 
rule  itself.  On  the  contrarj',  its  correctness  and  justice  are  clearly  im- 
plied or  expressly  affirmed  in  all  of  our  decisions  upon  the  subject 
matter.  It  is  proper  to  say  also  that  the  present  case  is  a  much  stronger 
one  than  Miser  v.  Howarth.  In  this  case  the  carriage  was  not  only 
built  for  the  defendant,  but  in  conformitj-  in  some  respects  with  his 
directions,  and  at  his  request  was  marked  with  his  initials.  It  was 
neither  intended  nor  adapted  for  the  general  market.  As  we  are  by  no 
means  prepared  to  overrule  the  decision  in  that  case,  we  must  therefore 
hold  that  the  statute  of  frauds  does  not  apply  to  the  contract  which  the 
plaintiff  is  seeking  to  enforce  in  this  action. 

Independentlj"  of  that  statute,  and  in  cases  to  which  it  does  not 
applj-,  it  is  well  settled  that  as  between  tlie  immediate  parties  propertj'  in 
personal  chattels  may  pass  by  bargain  and  sale,  without  actual  delivery. 
If  the  parties  have  agreed  upon  the  specific  thing  that  is  sold  and  the 
price  that  the  buj'er  is  to  pay  for  it,  and  nothing  remains  to  be  done 
but  that  the  buyer  should  pay  the  price  and  take  the  same  thing,  the 
property  passes  "to  the  buj'er,  and  with  it  the  risk  of  loss  by  fire  or  any 
other  accident.  The  appropriation  of  the  chattel  to  the  buyer  is  equiv- 
alent for  that  purpose  to  delivery  by  the  seller.  The  assent  of  the 
buyer  to  take  the  specific  chattel  is  equivalent  for  the  same  purpose  to 
his  acceptance  of  possession.  Dixon  v.  Yates,  5  B.  &  Ad.  313,  340. 
The  property  may  well  be  in  "the  buyer,  though  the  right  of  possession, 
or  lien  for  the  price  is  in  the  seller.  There  could  in  fact  be  no  such 
lien  without  a  change  of  ownership.  No  man  can  be  said  to  have  a 
lien,  in  the  proper  sense  of  the  term,  upon  his  own  property,  and  the 
seller's  lien  can  only  be  upon  the  buyer's  property.  It  has  often  been 
decided  that  assumpsit  for  the  price  of  goods  bargained  and' sold  can  be 
maintained  where  the  goods  have  been  selected  by  the  buj-er,  and  set 
apart  for  him  by  the  seller,  though  not  actually  delivered  to  him,  and 
where  nothing  remains  to  be  done  except  that  the  buyer  should  pay  the 
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agreed  price.  In  such  a  state  of  things  the  property  vests  in  him,  and 
with  it  the  risk  of  any  accident  that  may  happen  to  the  goods  in  the 
mean  time.  Noy's  Maxims,  89  ;  2  Kent,  Com.  (12th  ed.)  492  ;  Bloxam 
V.  Sanders,  4  B.  &  C.  941  ;  Tarling  v.  Baxter,  6  B.  &  C.  360 ;  Hinde 
V.  Whitehoiise,  7  East,  571 ;  Macomber  v.  Parker,  13  Pick.  175,  183 ; 
Morse  v.  Sherman,  106  Mass.  430. 

In  the  present  case  nothing  remained  to  be  done  on  the  part  of  the 
plaintiff.  The  price  had  been  agreed  upon ;  tlie  specific  chattel  had 
been  finished  according  to  order,  set  apart  and  appropriated  for  the 
defendant,  and  marlied  with  his  initials.  The  plaintiff  had  not  under- 
taken to  deliver  it  elsewhere  than  on  his  own  premises.  He  gave 
notice  that  it  was  finished,  and  presented  his  bill  to  the  defendant,  who 
promised  to  pay  it  soon.  He  had  previously  requested  that  the  car- 
riage should  not  be  sold,  a  request  which  substantially  is  equivalent 
to  asking  the  plaintiff  to  keep  it  for  him  when  finished.  Without  con- 
tending that  these  circumstances  amount  to  a  delivery  and  acceptance 
within  the  statute  of  frauds,  the  plaintiff  maj'  well  claim  that  enough 
has  been  done,  in  a  case  not  within  that  statute,  to  vest  the  general 
ownership  in  the  defendant,  and  to  cast  upon  him  the  risk  of  loss  by 
fire,  while  the  chattel  remained  in  the  plaintiff's  possession. 

According  to  the  terms  of  the  reservation,  the  verdict  must  be  set 
aside,  and  Judgment  entered  for  the  plaintiff , 


PITKIN   ET  AL.    V.    NOYES. 
48  N.  H.  294.     1869. 

Action  for  non-performance  by  defendant  of  an  oral  contract  to 
raise  three  acres  of  potatoes  and  deliver  them  to  plaintiffs,  at  twenty 
cents  a  bushel. 

Ladd,  for  plaintiffs. 

Ray,  for  defendant. 

Bellows,  J.  .  .  .  The  question  then  is,  whether  a  valid  agreement 
for  the  crop  of  18£4  was  made  in  January  of  that  year ;  and  we  pro- 
pose to  inquire  in  the  first  place  whether  such  a  contract  as  is  stated  in 
the  testimony  of  the  plaintiff  is  to  be  regarded  as  a  contract  for  work, 
labor,  and  materials,  or  a  contract  of  sale  of  the  crop  of  potatoes.  Ir 
the  former,  it  is  not  within  the  statute  of  frauds  ;  but  if  the  latter,  it  is. 

It  is  manifest  from  the  nature  of  the  case  that  it  must  be  very  diffi- 
cult to  draw  a  line  of  distinction  between  these  two  classes  of  contracts. 
In  some  instances  the  distinctions  must  be  very  nice,  and  it  is  to  be  ex- 
pected that  we  should  find  the  authorities  not  altogether  harmonious. 

It  is  now  settled,  however,  that  a  contract  for  the  sale  of  goods  is 
not  without  the  statute  because  it  is  executory,  and  it  is  well  settled 
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that  a  contract  for  work  and  labor  and  materials  found  is  not  within 
the  statute. 

(After  discussing  a  number  of  English  and  American  cases,  the 
learned  Judge  continued.) 

In  the  case  before  us  the  question  is  whether  the  essence  of  the  con- 
tract was  a  sale  of  the  expected  crop  of  potatoes  at  twentj'  cents  a 
bushel,  or  a  stipulation  for  defendant's  work  and  labor  and  materials  in 
producing  them.  The  proof  is  of  an  agreement  by  defendant  to  raise 
three  acres  of  potatoes  in  1864,  and  deliver  them  at  the  plaintiffs'  mill 
at  twenty  cents  the  bushel ;  was  it,  then,  an  essential  part  of  the  con- 
tract that  the  defendant  should  himself  raise  the  potatoes?  If  it  was, 
it  would  seem  from  the  principles  stated  that  the  contract  cannot  be 
regarded  as  a  sale. 

In  the  case  of  Gardner  et  al.  v.  Joy,  9  Met.  177,  the  plaintiffs  inquired 
of  the  defendant  what  he  would  take  for  sperm  candles,  and  upon  being 
told,  said  they  would  take  one  hundred  boxes,  which  was  assented  to  ; 
defendant,  who  was  a  manufacturer,  then  said  they  were  not  then  man- 
ufactured, but  he  should  or  would  manufacture  and  deliver  them  in 
the  course  of  the  summer.  The  court  held  tliis  to  be  a  contract  for  the 
sale  of  goods  within  the  statute  ;  and  that  what  was  said  as  to  the  sub- 
sequent manufacture  had  reference  only  to  the  time  of  delivery,  and 
that  the  delivery  of  good  merchantable  candles  of  another  person's 
manufacture  would  have  been  a  compliance  with  the  contract. 

In  the  case  before  us,  was  the  defendant  bound  himself  to  raise  three 
acres  of  potatoes,  or  only  to  deliver  good  merchantable  potatoes  in 
quantity  equal  to  the  ordinary  product  of  three  acres?  Or,  in  other 
words,  was  the  stipulation  in  respect  to  the  three  acres  introduced  only 
to  determine  the  quantity  to  be  delivered,  and  not  to  oblige  the  defend- 
ant to  raise  them  ? 

It  is  obvious  that  the  plaintiffs  might  have  an  interest  in  stipulating 
that  defendant  should  himself  raise  the  potatoes,  and  as  the  terms  of 
the  contract  are  explicit  that  he  should  do  so,  we  cannot  be  justified,  as 
the  evidence  now  stands,  in  holding  that  this  is  not  an  essential  part  of 
the  agreement. 

We  are  aware  of  the  case  of  Watts  v.  Friend,  10  B.  &  C.  446,  before 
cited.  There  A.  agreed  to  supply  B.  with  a  quantity  of  turnip  seed, 
and  B.  agreed  to  sow  it  upon  his  own  land  and  sell  the  crop  to  A.  at 
£1  Is.  per  bushel,  and  it  was  held  that  in  good  common  sense  this 
must  be  considered  as  substantially  a  contract  for  goods  and  chattels, 
for  the  thing  agreed  to  be  delivered  would  at  the  time  of  deliverj^  be  a 
personal  chattel. 

The  reason  assigned  hei'e  for  this  decision  would  apply  to  all  eases 
where  the  labor  and  materials  emplo^-ed  were  to  result  in  goods  and 
chattels,  the  price  of  which  was  to  be  the  measure  of  compensation, 
and  without  regard  to  the  question  whether  in  the  contemplation  of  the 
parties  labor  and  skill  were  especially  contracted  for  or  not,  and  for  the 
reasons  already  suggested,  we  are  not  prepared  to  assent  to  that  view. 
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Upon  the  whole  our  conclusion  upon_this  point  is,  that,  as  the  question 
is  a  mixed  one  of  law  and  fact,  it  will  be  proper  to  leave  it  to  the  jury, 
in  view  of  all  the  circumstances  of  the  case,  to  find  whether  the  con- 
tract was  essentially  for  the  work  and  labor  and  materials  of  the  de- 
fendant in  raising  the  potatoes,  so  that  he  was  bound  himself  to  raise 
them  ;  or  whether  it  was  substantially'  a  sale  of  potatoes,  which  he 
might  raise  himself,  or  procure  by  purchase  or  otherwise.  If  it  was  the 
former,  it  would  not  be  within  the  statute  of  frauds  ;  but  if  the  latter, 
it  would  be. 

Case  discharged. 


§  6.  Goods  or  an  Interest  in  Land. 

DUNNE   V.   FERGUSON. 
1  Hayes  (Irish),  542.    1832. 

Teovee  for  five  acres  of  turnips,  containing  a  large  quantity,  to  wit, 
5,000  cart-loads,  &c.  In  October,  1830,  the  defendant  sold  to  the  plain- 
tiff a  crop  of  turnips,  which  he  had  sown  a  short  time  previousl3',  for  a 
sum  less  than  £10.  In  February,  1831,  and  previously,  while  the  tur- 
nips were  still  in  the  ground,  the  defendant  severed  and  carried  away 
considerable  quantities  of  them,  which  he  converted  to  his  own  use, 
and  for  which  tlie  present  action  was  brought.  No  note  in  writing  was 
made  of  the  bargain.  The  action  was  tried  before  Joy,  C.  B.,  at  the 
sittings  in  Easter  Term,  1831,  when  the  jurj'  found  a  verdict  for  the 
plaintiff,  subject  to  certain  points  which  were  saved  by  the  learned 
judge  for  the  opinion  of  the  court ;  it  being  contended  for  the  defend- 
ant that  the  action  of  trover  did  not  lie  for  things  annexed  to  the  free- 
hold ;  and  that  the  contract  was  of  no  validity  forwant  of  a  note  or 
memorandum  in  writing,  pursuant  to  the  statute  of  frauds. 

Joy,  C.  B.  The  general  question  for  our  decision  is,  whether  in  this 
case  there  has  been  a  contract  for  an  interest  concerning  lands,  within 
the  second  section  of  the  statute  of  frauds,  or  whether  it  merely  con- 
cerned goods  and  chattels ;  and  that  question  resolves  itself  into 
another,  whether  or  not  a  growing  crop  is  goods  and  chattels.  The 
decisions  have  been  very  contradictory,  —  a  result  which  is  always  to 
be  expected  when  the  judges  give  themselves  up  to  fine  distinctions. 
In  one  case  it  has  been  held  that  a  contract  for  potatoes  did  not  require 
a  note  in  writing,  because  the  potatoes  were  ripe ;  and  in  another  case 
the  distinction  turned  upon  the  hand  that  was  to  dig  them  ;  so  that  if 
dug  by  A.  B.,  they  were  potatoes  ;  and  if  by  C.  D.,  they  were  an  inter- 
est in  lands.  Such  a  course  always  involves  the  judge  in  perplexity, 
and  the  cases  in  obscurity.  Another  criterion  must  therefore  be  had 
recourse  to ;  and  fortunately  the  later  cases  have  rested  the  matter  on 
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a  more  rational  and  solid  foundation.  At  common  law  growing  crops 
were  uniformly  held  to  be  goods,  and  they  were  subject  to  all  the 
legal  consequences  of  being  goods,  as  seizure  in  execution,  &c.  The 
statute  of  frauds  takes  things  as  it  finds  them,  and  provides  for  lands 
and  goods,  according  as  they  were  so  esteemed  before  its  enactment. 
In  this  way  the  question  may  be  satisfactorily  decided.  If,  before  the 
statute,  a  growing  crop  had  been  held  to  be  an  interest  in  lands,  it 
would  come  within  the  second  section  of  the  act ;  but  if  it  were  only 
goods  and  chattels,  then  it  came  within  the  thirteenth  section.  On 
this,  the  onlj'  rational  ground,  the  cases  of  Evans  v.  Roberts,  5  B.  &  Cr. 
829,  Smith  v.  Surman,  9  B.  &  Cr.  561,  and  Scorell  v.  Boxall,  1  Y.  &  J. 
306,  have  all  been  decided.  And  as  we  think  that  growing  crops  havel 
all  the  consequences  of  chattels,  and  are  like  them  liable  to  be  taken  in 
execution,  we  must  rule  the  points  saved  for  the  plaintiff. 

Smith,  B.,  concurred. 

Pennefathee,   B.     My  Lord  Chief  Baron  has  put  on  very  clear 
grounds  a  question  which  has  hitherto  been  much  confused. 

FosTEK,  B.,  concurred. 


RIEFF  V.  RIEFF. 
64  Pa.  St.  134.     1870. 

Read,  J.  The  plaintiffs  in  error  were  the  lessees  of  a  farm  of  152 
acres  from  their  mother,  a  widow,  who  had  a  life  estate  in  it  under  the 
will  of  her  husband  their  father.  They  were  annual  lessees  from 
the  1st  April,  1866,  1867,  and  1868,  the  widow  djing  on  the  15th  June, 
1868.  At  the  time  of  her  death,  there  was  standing  uncut  on  the 
premises  a  quantity  of  mixed  timothy  and  clover  grass,  a  quantity  of 
grass  part  meadow  and  part  timothj-,  and  a  quantity  of  timothy  ex- 
clusively. The  question  was,  was  this  grass  emblements,  belonging  to 
the  tenants  of  the  deceased  owner  of  the  life  estate.  The  vegetable 
chattels  called  emblements  are  the  corn  and  other  growth  of  the  earth 
which  are  produced  annually-,  not  spontaneously,  but  by  labor  and 
industry,  and  thence  are  called /tmc^ms  industriales.  The  growing  crop 
of  grass,  even  if  grown  from  seed,  and  though  ready  to  be.  cut  for  haj', 
cannot  be  taken  as  em,blem,ents  ;  because  as  it  is  said  the  improvement 
is  not  distinguishable  from  what  is  natural  product,  although  it  may 
be  increased  by  cultivation  (1  Williams  on  Executors,  670,  672). 

The  learned  judge  ^  in  the  court  below  is  a  practical  farmer,  thoroughly 

1  The  charge  of  the  learned  judge  in  the  court  below  was  in  part  as  follows  :  — 
"  It  may  be  admitted  that  Indian  corn,  wheat,  rye,  oats,  buckwheat,  and  potatoes, 
and  even  hemp,  Hungarian  grass,  flax,  and  millet  are  included  among  the  emble- 
ments that  do  not  pass  to  the  remainderman,  but  these  are  all  annual  products  ;  when 
cut  the  root  dies.     It  is  not  so  with  clover,  timothy,  or  meadow  grass,  the  latter  espe- 
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acquainted  with  tlie  established  usages  of  our  State,  and  we  have  no 
hesitation  in  agreeing  with  him  that  this  crop  of  hay  was  not  emble- 
ments, and  belonged  to  the  executors  of  the  testator. 

Judgment  affirmed. 


STUART  V.  PENNIS. 
91  Va.  688.     1895. 

RiELT,  J.  This  was  a  suit  in  equity  to  compel  the  specific  perform- 
ance of  a  contract  in  writing  for  the  sale  of  growing  timber  trees. 
Upon  a  demurrer  to  the  bill,  it  was  dismissed  by  the  court. 

There  was,  and  could  be,  no  objection  urged  against  the  relief  sought, 
growing  out  of  any  indeflniteness  as  to  the  terms  of  the  contract,  or  as 
to  its  subject  matter.  The  defence  of  the  appellee  was  that  the  subject 
of  the  contract  was  personal  property,  and  not  an  interest  in  real 
estate  ;  and  being  personal  propertj',  and  there  also  being  an  adequate 
remedy  at  law  for  the  breach  of  the  contract,  a  court  of  equity  would 
not  specifically  enforce  it. 

On  the  other  hand,  counsel  for  the  appellant  claimed  that  standing 
trees  so  pertain  to  the  soil  that  a  contract  for  tlieir  sale  is,  in  law, 
a  sale  of  an  interest  in  land,  and  that  under  the  general  rule  that 
a  court  of  equity  will  alwaj's  enforce,  in  a  proper  case,  the  specific  per- 
formance of  a  contract  for  the  sale  of  land  (2  Minor,  Inst.  867 ;  Pom. 
Spec.  Perf.  §  10),  such  relief  should  have  been  granted  iu  this  case. 

We  have  been  cited  by  counsel  to  no  decision  of  this  court  on  this 
subject,  and  are  ourselves  aware  of  none.  Our  attention  was  called  to 
the  case  of  McCoy  v.  Herbert,  9  Leigh,  548,  but  an  examination  of  it 
shows  that  the  question  in  controversy'  here  was  not  there  raised  or 
decided.     The  sole  question  there  was  as  to  the  validity  of  an  assign- 

cially,  which  is  entirely  spontaneous.  Generally  neither  clover  nor  timothy  is  a 
principal  crop,  heing  usually  sown  with  wheat  or  rye,  and  with  a  view  to  bring  the 
land  into  a  condition  to  produce  hay  or  pasture,  according  to  the  approved  system  of 
rotation.  Neither  clover  nor  timothy  mature  the  first  year,  clover  does  not  until  the 
second  summer,  and  timothy  not  until  the  third.  If  the  tenant  for  life  dies  just  after 
the  grain  harvest,  may  his  representatives  or  lessees  enter  on  the  premises,  two  or 
three  years  thereafter,  and  cut  the  grass  or  pasture  the  fields  %  If  so,  where  is  the 
remainderman  to  get  the  exclusive  possession  of  the  land  ?  The  enjoyment  of  his 
rights,  under  the  will,  would  be  postponed  far  beyond  the  period  fixed  by  it ;  and  the 
tenant  for  life  or  his  lessee  could,  by  a  pecnliar  system  of  cultivation,  produce  the 
delay.  It  is  urged,  as  the  tenants  here  sowed  tlie  clover  and  timothy  seed,  they 
should  not  be  deprived  of  the  fruits  of  their  labor,  but  it  may  be  answered  that  during 
the  previous  year  they  had  the  benefit  of  the  pasture,  after  the  grain  was  cut  and 
removed  from  the  fields.  For  it  will  be  remembered  the  crop  of  grass  cut  by  the 
defendants  was  not  sowed  the  last  year  they  occupied  the  premises,  but  during  the 
first  or  second  year  of  their  tenancy." 
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ment  of  a  contract  of  sale  of  certain  trees  standing  in  the  woods,  which 
had  been  bought  for  ship  timber,  and  not  whether  the  subject  of  the 
contract  was  an  interest  in  land  or  chattels.  There  is  scarcely  anj' 
other  subject  upon  which  there  is  so  great  diversity  of  judicial  decision. 
Whenever  required  to  pronounce  upon  a  contract  for  their  sale,  courts 
have  seemed  uncertain  as  to  whether  standing  or  growing  trees  should 
be  classed  as  real  or  personal  property.  Not  only  have  the  courts  of 
different  jurisdictions  decided  differently,  but  the  decisions  of  tlie  same 
court  within  the  same  jurisdiction  have  not  always  been  uniform.  Par- 
ticularly' has  this  been  the  case  with  the  courts  of  England,  and  their 
latest  declaration  on  this  question  (Marshall  v.  Green,  1  C.  P.  Div. 
35)  has  not  escaped  criticism  from  very  high  authority.  Hirth  v.  Gra- 
ham, 50  Ohio  St.  57  (40  Am.  St.  E.  641),  Benj.  Sales  (ed.  1892), 
§  126,  and  an  article  by  Prof.  Washburn  (the  learned  author  of  the  work 
on  Eeal  -Property)  published  in  the  Albany  Law  Journal,  and  to  be 
found  in  the  note  to  the  case  of  Purner  v.  Piercj',  17  Am.  Rep.  695. 
The  decisions  of  the  highest  courts  in  the  several  States  of  the  Union 
have  also  been  greatly  at  variance  with  respect  to  this  subject.  It  will 
be  found,  however,  upon  an  examination  of  them,  that  the  weight  of  , 
authority  preponderates  in  favor  of  the  view  that  a  contract  for  the  sale 
of  growing  trees  is  a  contract  for  the  sale  of  an  interest  in  land,  and  is  V 
to  be  so  treated.  Hirth  v.  Graham,  supra ;~ Owens  v.  Lewis,  46  Ind. 
488  (15  Am.  R.  295)  ;  Green  v.  Armstrong,  1  Denio,  550 ;  Slocum  v. 
Seymour,  36  N.  J.  Law,  138  (13  Am.  Rep.  432)  ;  Kingsley  w.  Holbrook, 
45  N.  H.  313  (86  Am.  Dec.  173) ;  Buck  v.  Pickwell,  27  Vt.  157  ;  Har- 
rell  V.  Miller,  35  Miss.  700 ;  Bish.  Cont.  §  1294 ;  and  Washb.  Real 
Prop.  366,  367. 

Land  includes  everything  belonging  or  attached  to  it,  above  and 
below  the  surface.  It  includes  the  minerals  buried  in  its  depths,  or 
which  crop  out  of  its  surface.  'It  equally'  includes  the  woods  and  trees 
growing  upon  it.  Rooted  and  standing  in  the  soil,  and  drawing  their 
support  from  it,  they  are  regarded  as  an  integral  part  of  the  land,  just 
as  the  coal,  the  iron,  the  gypsum,  and  the  building  stone  which  enter  so 
largelj'  into  the  business  of  commerce.  Attached  to  the  soil,  they  pass 
with  the  land,  as  a  part  of  it.  A  conveyance  of  the  land  carries  with 
it  to  the  grantee  the  right  to  the  forests  and  trees  growing  upon  it. 
In  the  dealings  of  men,  growing  timber  is  ever  regarded  as  a  part  of 
the  realtj'.  Upon  the  death  of  the  ancestor,  they  pass  with  it  to  his 
devisee,  or  descend  with  it  to  his  heir,  and  not  to  his  executor  or  adminis- 
trator. They  are  not  treated  as  personaltj'.  The^'  are  not  subject  to 
levy  and  sale  under  execution.  And  so,  upon  principle,  sound  reason, 
and  authoritj",  we  are  of  opinion  that  they  constitute  an  interest  in  or  j 
a  part  of  the  land,  and  must  be  so  treated  by  the  courts.  We  are  the  ' 
better  satisfied  with  the  conclusion  reached,  in  that  it  has  the  merit  of 
being  easily  understood  and  readily  applied,  not  only  to  this  particular 
industry,  but  to  the  many  other  useful,  varied,  and  boundless  natural 
products  of  a  similar  kind,  of  the  section  of  the  State  whence  this  case 
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comes,  in  whose  development  its  people  are  becoming  more  largely 
engaged  year  by  year. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the  court  erred  in 
sustaining  the  demurrer  to  the  bill,  and  the  decree  complained  of  must 
be  reversed.'^ 


MAKSHALL  v.   GEEEN. 

1  C.  P.  D.  35.    1875. 

Lord  Coleridge,  C.  J.  This  is  an  action  in  respect  of  the  entry 
b3'  the  defendant  upon  certain  land  in  the  occupation  of  the  plaintifl^s 
tenant,  and  the  cutting  down  of  certain  trees.  The  facts  were  these. 
The  plaintiff  was  the  owner  in  fee  of  a  copyhold  tenement  on  which 
certain  timber  trees  were  growing.  The  tenement  was  under  lease,  but 
the  custom  of  the  manor  reserved  the  trees  upon  the  tenement  leased 
to  the  owner  in  fee  of  the  copyhold  tenement.  The  plaintiff  had  com- 
municated with  the  defendant,  a  timber  merchant,  on  the  subject  of  his 
wish  to  sell  the  trees  ;  but  some  question  had  arisen  as  to  the  number 
of  the  trees,  and  it  was  agreed  that  the  plaintiff  and  defendant  should 
go  over  the  land  together  to  inspect  the  trees.  On  the  27th  of  February 
they  went  over  the  land  for  that  purpose,  and  there  was  then  a  parol 
sale  of  twenty-two  trees,  at  the  price  of  £26,  and  it  was  arranged  that 
the  trees  should  be  "  got  away  as  soon  as  possible."  The  defendant's 
servants  entered,  and  on  the  2d,  3d,  and  4th  of  March  they  cut  down 
the  trees.     On  the  2d  of  March,  after  six  trees  had  been  cut  down,  the 

1  In  Bent  v.  Hoxie,  64  N.  W.  426  (Wis.,  1895),  tlie  contract  provided  that  tlie 
"  plaintiif  lias  sold,  and  hereby  does  sell,  assign,  and  transfer,  and  set  over,  unto  the 
party  of  the  second  part,  his  executors,  administrators,  or  assigns,  all  the  pine  timber 
standing,  growing,  or  being  upon  said  premises,  or  any  part  thereof,"  with  the  right 
to  enter  oh  said  premises  for  the  purpose  of  removing  said  timber  at  any  time  within 
five  years.  The  contract  further  provided  "  that  the  title  to  the  logs  and  timber  and 
lumber  manufactured  therefrom  shall  be  and  remain  in  the  party  of  the  first  part 
[the  plaintiff],"  until  the  purchase  price  of  $10  per  thousand,  amounting  in  all  to 
$20,000,  is  fully  paid. 

The  court  held  that  the  contract  was  for  "  the  sale  of  an  interest  in  lands,  with  a 
reservation  of  title  as  security  for  the  purchase  money.  The  subsequent  cutting  of 
the  timber  did  not  change  the  character  of  the  instrument.  The  necessary  result  is 
that  it  was  not  a  conditional  sale  of  personal  property,  nor  a  chattel  mortgage,  and 
did  not  have  to  be  filed  in  the  office  of  the  town  clerk,  as  required  by  sections  2314, 
2317,  Rev.  St.  These  questions  were  all,  in  effect,  settled  by  the  case  of  Lillie  i'. 
Dunbar,  62  Wis.  198,  where  the  contrary  intimations  in  the  cases  of  Cadle  v.  McLean, 
48  Wis  637,  and  Bunn  t.  Lumber  Co.,  51  Wis.  376,  are  disavowed.  It  follows  logi- 
cally that  the  plaintiff  retained  the  title  to  the  lumber  cut  from  her  logs,  or  so  much 
thereof  as  remained  unsold  in  the  possession  of  Hoxie  and  Mellor,  until  the  whole 
purchase  nrlce  was  paid." 
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plaintiff  wrote  countermanding  the  sale.  The  defendant  had  sold  the 
tops  and  sturaps  before  receiptor  the  letter  of  countermand  ;  but,  though 
sold  before,  they  were  not  taken  away  until  after  such  letter  was  re- 
-ceived.  If  there  was  a  valid  contract  for  the  sale  of  the  trees,  the 
plaintiff  must  fail ;  the  trees  had  been  sold,  and  the  property  had 
passed ;  the  land  was  not  in  the  plaintiff's  possession,  but  his  tenant's, 
and  the  defendant  had  a  perfect  right  to  do  what  he  did.  It  is  not 
denied  that  there  was  a  verbal  contract,  and  the  question  therefore  is 
whether  this  was  a  contract  which  required  to  be  in  writing  under  the 
statute  of  frauds.  If  so,  the  defendant  was  in  the  wrong,  because 
there  was  no  such  contract.  The  first  question  is  whether  this  was  a 
contract  within  the  4th  section,  as  being  a  "  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them." 
These  words  have  given  rise  to  a  great  deal  of  discussion,  and  very 
high  authorities  have  said  that  it  is  impossible  to  reconcile  all  the  de- 
cisions on  the  subject.  If  the  matter  were  res  integra,  I  should  be 
inclined  to  think  that  there  was  much  to  be  said  for  Littledale,  J.'s 
view,  that  the  words  of  the  statute  were  never  meant  to  appl^'  to  such 
a  matter  as  this  at  all,  but  only  referred  to  such  interests  as  are  known 
to  conveyancers.  It  is,  however,  too  late  now  to  maintain  this  view, 
inasmuch  as  there  are  a  great  number  of  decisions  which  proceed  on 
the  opposite  view.  It  is  clear  on  the  decisions  that  there  are  certain 
natural  growths  which,  under  certain  circumstances,  have  been  held  to 
be  within  the  words  of  the  section,  and  a  contract  with  respect  to  which 
must,  therefore,  be  in  writing.  The  question  then  is,  what  the  rule  is 
to  be.  The  matter  has  been  much  discussed,  and  for  my  part  I  despair 
of  laying  down  any  rule  which  can  stand  the  test  of  every  conceivable 
case.  If  it  is  said  that  there  is  an  interest  in  land  within  the  section 
when  the  sale  is  of  something  which,  before  it  is  taken  away,  is  to 
derive  benefit  from  the  land,  and  to  become  altered  by  virtue  of  what  it 
draws  from  the  soil,  the  rule  is  an  intelligible  one,  but  one  which  it  is 
almost  impossible  to  apply  with  absolute  strictness.  The  effect  of  such 
a  rule,  if  strictly'  applied,  would  varj^  at  different  times  of  the  j-ear.  If 
the  sale  were  in  the  spring,  and  the  removal  of  the  thing  sold  were  to 
be  postponed  but  for  two  or  three  daj's,  it  would  not,  at  its  severance, 
in  strictness,  bo  in  the  same  state  as  it  was  at  the  time  of  the  sale.  On 
the  other  hand,  in  winter,  when  the  sap  is  out  of  the  tree,  and  it  is 
standing,  as  it  were,  dead  for  the  time  being,  there  would  be  no  appre- 
ciable change.  It  is  almost  impossible  to  say  that  the  rule  can  be  that, 
wherever  anything,  however  small,  is  to  pass  into  that  which  grows  on 
the  land,  out  of  the  land,  between  the  sale  and  the  reduction  into  pos- 
session, the  cor^tract  is  within  the  section. 

I  find  the  following  statement  of  the  law  with  regard  to  this  subject, 
which  must  be  taken  to  have  received  the  sanction  of  that  learned  judge. 
Sir  Edward  Vaughan  Williams,  in  the  notes  in  the  last  edition  of 
Wilhams's  Saunders,  upon  the  case  of  Duppa  v.  Mayo,  p.  395  :  "  Tlie 
principle  of  these  decisions  appears  to  be  this,  that  wherever  at  the  time 
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of  the  contract  it  is  contemplated  that  the  purchaser  should  derive  a 
benefit  from  the  further  growth  of  the  thing  sold  from  further  vegetation 
and  from  the  nutriment  to  be  afforded  by  the  land,  the  contract  is  to  be 
considered  as  for  an  interest  in  land ;  but  where  the  process  of  vegeta- 
tion is  over,  or  the  parties  agree  that  the  thing  sold  shall  be  immediatelj' 
withdrawn  from  the  land,  the  land  is  to  be  considered  as  a  mere  ware- 
bouse  of  the  thing  sold,  and  the  contract  is  for  goods.  This  doctrine 
has  been  materially  qualified  by  later  decisions,  and  it  appears  to  be 
now  settled  that,  with  respect  to  emblements  or  fructus  industriales , 
&c.,  the  corn  and  other  growth  of  the  earth  which  are  produced  not 
spontaneously,  but  by  labor  and  industrj-,  a  contract  for  the  sale  of  them 
while  growing,  whether  they  are  in  a  state  of  maturity  or  whether  they 
have  still  to  derive  nutriment  from  the  land  in  order  to  bring  them  to 
that  state,  is  not  a  contract  for  the  sale  of  any  interest  in  land,  but 
merely  for  the  sale  of  goods."  The  propositions  so  laid  down,  as 
applied  to  the  present  case,  seem  to  afl'ord  a  very  clear  and  intelligible 
rule.  Planted  trees  cannot  in  strictness  be  said  to  be  produced  spon- 
taneously, yet  the  labor  employed  in  their  planting  bears  so  small  a 
proportion  to  their  natural  growth  that  they  cannot  be  considered  as 
fructus  industriales ;  but  treating  them  as  not  being  fructus  indus- 
triales, the  proposition  is,  that  where  the  thing  sold  is  to  derive  no 
benefit  from  the  land,  and  is  to  be  taken  away  immediately,  the  con- 
tract is  not  for  an  interest  in  land.  Here  the  contract  was  that  the 
trees  should  be  got  away  as  soon  as  possible,  and  they  were  almost 
immediately'^  cut  down.  Apart  from  any  decisions  on  the  subject,  and 
as  a  matter  of  common  sense,  it  would  seem  obvious  that  a  sale  of 
twent3--two  trees,  to  be  taken  away  immediately,  -was  not  a  sale  of  an 
interest  in  land,  but  merely  of  so  much  timber. 

There  do  not  seem  to  be  any  decisions  which  prevent  our  deciding  in 
conformity  with  the  common  sense  of  the  matter.  On  the  contrarj', 
there  is  a  case  of  Smith  v.  Surman,  9  B.  &  C.  561,  in  which  the  Court 
of  Queen's  Bench  held,  under  circumstances  very  like  those  of  the 
present  case,  that  there  was  no  contract  for  an  interest  in  land.  The 
onl}-  distinction  that  I  can  see  between  that  and  the  present  case  is, 
that  there  the  trees  were  to  be  cut  bj'  the  vendor;  but  Littledale,  J., 
held  that,  "if  in  that  case  the  contract  had  been  for  the  sale  of  the 
trees,  with  a  specific  liberty  to  the  vendee  to  enter  the  land  to  cut  them, 
it  would  not  have  given  him  an  interest  in  land,  within  the  meaning  of 
the  statute."  This  decision  has  never  been  questioned,  and  has  been 
adopted  in  subsequent  decisions.  It  seems  to  me,  therefore,  that  both 
common  sense  and  authority  combine  to  show  that  this  was  not  a  con- 
tract for  an  interest  in  land,  within  the  section. 

The  remaining  question  is  whether  this  conti'act  was  within  the  17th 
section.  This  depends  on  whether  there  was  here  an  acceptance  and 
actual  receipt  of  part  of  the  goods.  There  have  been  many  decisions 
on  the  question  what  amounts  to  such  an  acceptance  and  receipt;  it 
was  verj'  early  determined  that  an  actual  manual  receipt  of  the  article 
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sold  was  not  necessary,  but  that  a  constructive  receipt  would  do.  Here 
six  of  tlie  trees  were  cut  down  before  the  sale  was  countermanded,  and 
at  a  time  when  it  must  be  taken  that  that  was  done  with  the  assent  of 
the  seller,  and  portions  were  sold.  What  more  could  have  been  done 
short  of  actually  removing  the  trees  ?  These  were  bulky  trees,  that  a 
man  could  not  carry  away  like  a  small  article.  If  anything  short  of 
actual  manual  possession  could  be  sufficient,  all  was  done  that  could  be 
done.  The  defendant  immediately  cuts  down  the  trees,  and  converts 
them  into  chattels,  and  deals  with  them  as  owner  by  selling  the  tops 
and  stumps.  In  the  absence  of  any  decision  on  the  subject,  I  should 
have  said  that,  if  it  be  once  admitted  that  anything  short  of  actual 
manual  possession  could  be  a  sufficient  acceptance  and  receipt,  tliere 
was  amply  sufficient  to  show  such  an  acceptance  and  receipt  here.  But 
we  are  not  without  authority  on  the  subject.  There  have  been  repeated 
decisions  that,  where  anything  has  been  done  on  the  part  of  the  vendee, 
under  such  a  contract  as  this,  to  the  whole  or  part  of  the  goods,  indicat- 
ing an  intention  to  deal  with  the  subject  matter  as  owner  in  possession, 
and  he  is  allowed  by  the  vendor  so  to  deal  with  it,  that  amounts  to  an 
acceptance  and  receipt  within  the  statute.  It  has  been  held,  with 
regard  to  bulky  things,  that  the  delivery  of  the  indicia  of  title  was 
sufficient.  When  the  purchaser  had  marked  the  goods,  and  left  them 
so  marked  on  the  vendor's  premises,  it  was  held  that  there  was  a  suffi- 
cient acceptance  and  receipt.  The  case  of  Chaplin  v.  Kogers,  1  East, 
192,  seems  to  me  to  be  a  distinct  authority  for  the  view  that  there  was 
an  acceptance  and  receipt  here,  the  words  of  the  section  having 
received  all  the  fulfilment  the  subject  matter  was  capable  of.  I  do  not 
rely  on  the  circumstance  that  the  land  was  in  the  possession  of  the 
plaintiffs  tenant.  It  seems  to  me  that,  apart  from  that  circumstance, 
and  treating  the  land  as  being  the  vendor's,  the  case  is  clear.  The 
result  is,  that  the  plaintiff  fails  on  both  points,  and  the  rule  must  be 
discharged.  Hule  discharged.^ 
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SAWYER  V.   STRONG. 

86  Me.  541.    1894.     Reported  supra,  p.  18. 
1  The  concurring  opinions  of  Brett  and  Gkove,  JJ.,  are  omitted. 
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SCHOFIELD  V.   NATIONAL  ELEVATOR  CO. 

67  N.  W.  (Minn.)  645.     1896. 

Buck,  J.  .  .  .  The  precise  question  to  be  determined  is  whether, 
upon  the  allegations  in  the  complaint  of  general  ownership  of  certain 
wheat,  and  its  alleged  conversion  bj'  the  defendant,  the  plaintiff  should 
have  been  permitted  to  introduce,  in  evidence  of  his  ownership,  a  seed- 
wheat  note,  and  its  lien  on  the  wheat,  and  default  in  the  payment 
thereof,  and  relj'  solel}'  thereon  as  proof  of  such  ownership,  as  sufficient 
evidence  to  establish  his  right  of  action.  In  order  to  arrive  at  a  cor- 
rect solution  of  this  question,  we  must  first  ascertain  what  is  the  legal 
relation  whicli  the  plaintiff  bears  to  this  seed-grain  note,  when  there  is 
a  default  in  the  paj-ment  thereof.  ^  Under  the  law  regulating  the  execu- 
tion of  a  note  of  this  character,  we  assume  that  the  plaintiff  had  a  lien 
upon  the  grain  raised  bj-  Peder  Anderson,  and  it  is  claimed  that  in  case 
of  default  in  the  conditions  of  the  note,  the  title  to  the  grain  passed 
to  the  lien  holder,  the  same  as  in  a  case  of  default  in  the  paj-ment  of  a 
note  or  debt  secured  bj-  a  chattel  mortgage,  with  its  usual  conditions. 
But  there  is  a  wide  distinction  between  the  two,  and  it  is  this.  The 
usual  formal  chattel  mortgage  constitutes  a  conditional  sale,  and  operates 
to  transfer  the  legal  title  of  the  propertj-  to  the  mortgagee,  subject  to  be 
defeated  by  the  conditions  in  the  mortgage.  Whether  absolute  or  not, 
it  is  a  present  legal  title,  defeasible  under  certain  conditions  subsequent ; 
and  if  there  is  a  breach  of  these  conditions  the  mortgagee  has  the  right 
to  take  actual  possession  of  the  property  and  treat  it  as  his  own,  and 
he  may  maintain  trover  or  replevin  against  any  one  who  takes  or  con- 
verts it  to  his  own  use.  Generally,  however,  in  order  to  perfect  the 
title  and  cut  off  a  right  of  redemption,  he  must  give  due  notice  of  a  sale 
thereof,  or  legal  foreclosure  proceedings  must  be  taken,  and  the  sale 
completed.  But  the  right  of  the  mortgagee  to  maintain  an  action  in 
trover  or  replevin  after  conditions  broken  rests  upon  the  fact  that  he 
has  a  legal  title  to  the  property,  and  therefore,  in  such  action,  he  may 
allege  generall3-  that  he  is  the  owner  of  the  property,  and  that  the  de- 
fendant has  converted  it.  As  to  pleading  in  actions  of  trover  for  con- 
version of  mortgaged  property,  this  rule  is  so  stated  in  Jones,  Chat. 
Mortg.  §  445.  .  .  .  But  the  lien  held  by  the  owner  of  a  seed-grain  note 
is  merely  the  creation  of  the  statute.  It  is  not,  either  by  the  language  of 
the  statute  or  the  conditions  of  the  note,  a  conditional  sale,  and  no  title, 
either  qualifled  or  absolute,  passes  upon  default  in  its  payment,  and  the 
title  of  the  maker  of  the  note  to  the  grain  can  only  be  devested  by  proper 
legal  proceedings.  Hence,  when  the  plaintiff  alleged  that  he  was  the 
owner  of  the  wheat  in  question,  it  is  quite  apparent  that  he  was  mis- 
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taken,  and  that,  as  the  title  thereto  still  rested  in  the  maker  of  the  note, 
there  was  a  fatal  variance  between  his  proof  and  the  allegation  of  own- 
ership in  the  complaint.  He  should  have  stated  the  facts  which  consti- 
tuted his  cause  of  action,  so  as  to  apprise  the  defendant,  a  third  party, 
of  what  he  would  have  to  meet.  An  allegation  by  plaintiff  of  his  owner- 
ship of  property,  when  he  has  only  a  mere  statutory  lien  upon  the 
propert}',  and  the  real  title  thereto  is  in  a  third  party,  is  not  sucli  a  \ 
statement  of  facts  as  will  permit  him  to  maintain  an  action  of  conver-/ 
sion  against  such  third  party  solely  upon  proof  of  such  lien.  Undoubt- 
edly the  plaintiff  may  maintain  an  action  for  conversion  against  any 
person  who  has  unlawfully  taken  possession  or  converted  the  wheat, 
but  he  can  only  do  so  upon  proper  allegation  of  the  real  facts  in  the 
case.  In  Nash  v.  Brewster,  39  Minn.  530,  it  is  said  that  the  holder  of 
the  note  maj'  maintain  an  action  for  conversion  against  the  holder  of  a 
sut)ordinate  lien,  who  has  taken  possession.  If  this  can  be  done,  cer- 
tainlj"^  an  action  can  be  maintained  against  a  third  person  who  has  taken 
possession  of  the  property  under  claim  of  purchase.   .  .  . 

Judgment  reversed. 


GOSS  PRINTING  PEESS   CO.   v.  JORDAN. 

171  Pa.  St.  474.     1895. 

Sheriff's  interpleader  to  determine  the  ownership  of  a  printing 
press. 

At  the  trial  it  appeared  that  the  plaintiff  contracted  to  build  a  print- 
ing press  for  W.  F.  Jordan,  the  title  to  remain  in  plaintiff  until  the 
press  was  paid  for  on  acceptance  as  satisfactory.  The  press  was 
shipped  from  Chicago  to  Harrisburg,  consigned  to  the  Telegram  Pub- 
lishing Co.  (which  was  W.  F.  Jordan),  and  received  there  by  plaintiff's 
workmen  and  set  up  in  Jordan's  building.  Before  the  expiration  of 
the  thirty  days  allowed  for  trial,  and  before  the  press  had  been  accepted, 
or  any  payment  made  on  account  thereof,  the  parties  entered  into  a 
second  contract  in  the  form  of  a  lease,  with  an  alternative  conversion 
into  sale  on  compliance  with  certain  conditions.  After  the  second  con- 
tract the  sheriff  levied  upon  the  press  as  the  property  of  W.  F.  Jordan, 
under  an  execution  in  favor  of  the  present  defendant.  The  trial  court 
instructed  the  jury  to  find  for  the  defendant,  and  plaintiff  appealed. 

S.  J.  M.  McGorrell,Jas.  A.  Stranahan,  and  Robert  Snodgrass,  for 
appellant. 

Zouis  W.  Hall,  Charles  L.  Bailey,  Jr.,  and  M.  W.  Jacobs,  for 
appellee. 

Mitchell,  J.  This  case  hinges  on  the  question  of  delivery.  The 
first  contract  was,  bej'ond  dispute,  one  of  sale  ;  and,  although  the  title 
would  not  have  passed  between  the  parties  until  full  performance  of  the 
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conditions,  j-et  after  delivery  it  would  have  been  conclusively  held  to 
have  passed,  in  favor  of  creditors  of  the  vendee.  Equally  beyond  dis- 
pute, the  second  contract  was  one  of  bailment,  in  which  the  title  did 
not  pass  at  all,  as  against  the  bailor,  either  in  favor  of  the  bailee  or  his 
creditors.  The  question,  therefore,  is  whether  the  circumstances  under 
which  the  second  contract  was  made  were  such  as  to  deprive  it  of  the 
force  and  validity  it  would  have  had  if  it  had  been  made  in  the  first 
instance.  And  of  these  circumstances  the  controlling  one  is  whether  or 
not  there  had  been  a  delivery.  If  there  had  been,  then  all  our  cases 
agree  that,  without  further  change  of  possession,  it  was  too  late  for  any 
change  of  their  contract  by  the  parties  to  affect  the  rights  of  an  execu- 
tion creditor.  If,  on  the  other  hand,  there  had  been  no  deliverj%  the. 
contract  was  entirely  executory,  and  could  be  changed  at  will  by  the 
parties.  Delivery  does  not  consist  in  the  mere  transfer  of  location  or 
custody  of  propertj'.  There  must  be  the  minds  of  both  parties  concui-- 
ring  in  the  transfer  in  accordance  with  the  contract,  —  the  intent  of  one 
to  deliver,  and  the  other  to  receive.  Thus,  custody  obtained  surrepti- 
tiously, or  by  trick  or  fraud,  does  not  amount  to  deliverj',  not  merely 
because  fraud  vitiates  everything  into  which  it  enters,  but  because  there 
is  no  meeting  of  the  minds  of  the  parties.  If  goods  be  bought  in  a 
store  for  cash,  and  wrapped  up,  and  handed  across  the  counter  to  the 
purchaser,  there  is  no  delivery,  unless  the  money  is  paid;  and  so,  even 
if  the  goods  are  sent  to  the  purchaser's  home  in  charge  of  a  clerk,  who 
is  to  get  cash  on  delivery,  merely  handing  them  to  the  purchaser  to 
unwrap  for  examination  will  not  be  delivery.  "  In  order  to  make  a 
sale  which  is  conditional  as  to  the  parties  absolute  as  to  creditors,  there 
must  be  a  delivery  of  the  goods  in  pursuance  of  the  contract,  for  with- 
out this  there  can  be  no  present  sale  ;  and  an  agreement  of  sale,  without 
an  accompanying  transfer,  amounts  to  nothing  more  than  a  contract  to 
sell  at  a  future  time,  or  upon  the  fulfilment  of  stipulated  conditions. 
Furthermore,  the  delivery  of  possession  alone,  though  a  material  indicium 
of  ownership,  does  not  of  itself  constitute  a  sale,  for  the  goods  may  be 
delivered  in  bailment,  as  in  loan  or  hiring.  There  must,  in  addition 
to  the  possession,  be  at  least  such  a  conditional  or  qualified  title  passed 
to  the  buyer  as  to  give  him  a  transferable  interest  in  the  chattels." 
Edwards's  Appeal,  105  Pa.  St.  103.  The  fact  that  the  original  inten- 
tion of  the  parties  was  to  make  a  sale,  and  that  such  was  the  legal 
effect  of  their  first  agreement,  does  not  prevent  a  change,  while  it  is 
still  executory,  into  a  bailment,  with  an  alternative  of  future  conversion 
into  sale  on  compliance  with  stipulated  conditions.  That  was  decided 
in  Rowe  v.  Sharp,  51  Pa.  St.  2G,  —  a  leading  case,  and  the  first  of 
importance  in  this  court,  requiring  the  construction  of  the  so  called 
"leases"  now  in  common  use,  which  are  intended  as  contracts  of  bail- 
ment, though  looking  to  an  ultimate  sale.  It  is  a  case  which,  though 
sometimes  thought  to  be  on  the  border  line,  has  never  been  qualified  or 
pared  down.  The  principal  cases  on  this  subject  were  very  recently 
reviewed  in  Brown  v.  Billington,  163  Pa.  St.  76,  in  which  Rowe  v.  Sharp 
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was  reaffirmed  and  followed,  both  on  principle  and  on  its  facts.  "  The 
purpose  of  the  parties  was  to  effectuate  a  sale  in  the  future  directlj-  to 
the  bailee,  who  was  to  have  actual  possession  in  the  mean  time  under  a 
different  arrangement ;  and  we  gave  it  our  sanction,  as  against  creditors 
of  the  bailee,  because  of  the  contract.  In  other  words,  although  the 
intent  of  the  parties,  and  the  eflfect  of  their  agreement  was  to  vest  the 
title  at  a  future  day  in  the  purchaser,  he  having  actual  possession  in 
the  mean  time,  jet  as  the  intervening  arrangement  was  upon  a  valid 
contract  of  bailment,  as  between  the  parties,  the  title  of  the  bailor  was 
preserved  until  terminated  by  compliance  with  the  provision  for  a  sale, 
at  which  time  that  portion  of  the  agreement  became  operative,"  163  Pa- 
St.  80.  The  most  important  of  the  prior  decisions  were  discussed  by 
our  Brother  Green  in  that  case,  and  it  is  not  necessary  to  go  over  the 
ground  so  thoroughly  covered  by  hira.  Two  cases  of  later  date  have 
been  cited,  as  to  which  a  word  may  be  said.  In  Com.  v.  Harmel, 
166  Pa.  St.  89,  a  contract  in  form  of  a  lease  was  held  to  be  a  sale,  upon 
the  express  finding  of  fact,  on  a  summary  conviction,  that  it  was  a  sale, 
and  that  the  form  was  a  colorable  attempt  to  evade  the  peddlers'  act  of 
1830.  And  in  Ott  v.  Sweatman,  1C6  Pa.  St.  217,  the  cases  were  very 
ablj'  reviewed  by  Jenkins,  J.,  in  the  court  below,  whose  opinion  was 
adopted  by  this  court.  But  there  the  second  contract,  on  which  the 
bailment  depended,  was  not  made  until  after  essential  portions  of  the 
machinery  had  been  delivered  and  paid  for  under  the  original  contract 
of  sale.  If  the  same  crucial  fact  of  delivery  exists  in  the  present  case, 
then,  as  already  said,  the  same  result  will  follow. 

In  the  light  of  these  principles,  was  there  a  deliver}-  under  the  first 
contract  ?  That  contract  contemplated  a  formal  acceptance,  and  a  cash 
payment  of  $6,500,  after  a  thirty  days'  trial  had  proved  the  press  to  be 
in  accordance  with  its  requirements.  These  acts  were  to  be  concur- 
rent. The  vendor  could  not  make  delivery  and  demand  acceptance  till 
after  trial,  and  the  purchaser  could  not  demand  deliver}'  without  a  ten- 
der of  the  monej'.  Under  such  circumstances,  the  transfer  of  the  press 
to  Harrisburg,  and  setting  it  up  in  the  purchaser's  building,  was  cer- 
tainlj'  not  a  deliverj',  as  matter  of  law,  for  neither  party  intended  it  as 
such.  On  the  contrarj',  it  was,  prima  facie,  onlj-  a  necessarj'  step  for 
the  trial,  which  was  to  precede  delivery  and  acceptance.  That  could 
only  be  had  in  Harrisburg,  and  therefore  the  press  was  brought  there, 
under  the  explicit  terms  of  the  contract,  for  that  purpose,  in  the  .first 
instance.  All  the  other  facts,  such  as  the  shipping  of  the  press  with 
bill  of  lading  naming  the  Harrisburg  Telegram  as  consignee,  the 
acts  or  sayings  of  the  Goss  Company's  men  during  the  trial,  &c.,  are 
comparatively  unimportant,  for  they  must  be  considered  in  connection 
with  the  intention  of  the  parties,  and  in  subordination  to  the  require- 
ments of  their  contract.  If  what  was  done  with  the  press,  up  to  the 
time  of  the  second  contract,  was  merely  carrying  out  the  preliminary 
trial  which  was  required  by  the  first  contract,  and  there  was  no  delivery 
or  acceptance  until  after  the  making  of  the  second  contract,  as  the  tes- 
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timony  of  W.  F.  Jordan  himself  seems  to  Indicate,  and  the  second 
agi'eeinent  was  made  because  of  Jordan's  inability'  to  comply  with  the 
terms  of  the  first,  then,  as  the  second  was  an  unquestionably  good 
contract  of  bailment,  the  delivery  under  it  passed  neither  title  nor  pos- 
session to  the  bailee  which  was  subject  to  levy  by  his  creditors.  But  if, 
on  the  contrary,  after  the  trial  was  completed,  both  parties  agreed  to  a 
ielivery,  and  it  was  actually  made  under  the  first  contract,  and  the 
,  second  was  an  afterthought  merely  to  secure  the  paj'ment  of  the. 
pricp  to  the  Goss  Companj-,  then,  as  against  the  execution  creditor, 
such  agreement  was  ineffectual.  These  are  questions  of  fact,  which 
should  be  submitted  to  the  jurj',  under  instructions  in  accordance  with 
the  foregoing  views. 

Judgment  reversed,  and  venire  de  novo  awarded. 


STATE  V.  STOCKMAN. 

46  Pac.  (Or.)  851.     1896. 

Bean,  J.  The  defendant  was  convicted  of  a  violation  of  section  4 
of  the  act  of  1885,  commonly  known  as  the  "  Warehouse  Act,"  being 
section  4204  of  Hill's  Annotated  Laws,  by  shipping  wheat,  stored  in  a 
warehouse  of  which  he  was  the  manager,  without  the  written  assent  of 
the  holder  of  the  receipt  therefor.  The  facts  are  that  at  the  time  of  the 
commission  of  the  alleged  crime  the  defendant  was  the  manager  of 
the  Red  Crown  Roller  Mills,  a  corporation  owning  and  operating  a 
flouring  mill  in  Albanj',  Oregon,  and  engaged  in  the  business  of  manu- 
facturing flour  and  other  mill  products  for  sale.  A  part  of  the  mill 
building  was  used  for  the  storage  of  wheat  belonging  to  the  companj-, 
and  such  as  it  might  receive  from  the  neighboring  farmers.  The  wheat 
so  stored  was  all  mixed  in  one  common  mass,  from  which  the  company 
drew  from  day  to  day  for  the  purpose  of  its  business.  In  September, 
1894,  one  E.  D.  Barrett  delivered  to  it  2,198^^  bushels  of  wheat,  for 
which  a  receipt  in  the  following  form  was  issued  to  him  :  — 

»  Red  Crown  Mills, 
"  No.  1,078.  Albany,  Oregon,  Sept.  18,  1894. 

"  Received  of  E.  D.  Barrett,  by  self,  two  thousand  one  hundred  ninety- 
eight  ^f  bushels  No.  1  merchantable  wheat,  subject  to  sacks  and  storage,  .08 
cents  per  bushel,  if  withdrawn  from  mill. 

"  Red  Crown  Roller  Mills. 
"  2,198^f  Bu.  Lyons." 

Immediately  upon  the  receipt  of  the  wheat,  it  was,  with  the  knowl- 
edge and  consent  of  Barrett,  mixed  and  mingled  with  the  other  wheat 
on  hand  at  the  time,  and  was  subsequenth'  manufactured  into  flour  bj' 
the  mill  company,  and  sold  for  its  own  use  and  benefit.     No  storage 
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was  paid  or  demand  made  for  the  wheat  until  after  the  failure  of  the 
company  in  March,  1895,  when  Barrett  demanded  the  then  market 
value  thereof,  which  being  refused,  he  tendered  the  storage,  and  de- 
manded a  return  of  the  wheat,  and,  obtaining  neither,  commenced  this 
prosecution. 

(After  stating  the  substance  of  the  indictment,  and  of  the  statute, 
the  Judge  continued.)  From  this  summary,  it  is-  apparent  that  the 
statute,  as  its  title  and  contents  clearlj'  indicate,  is  designed  to  cover 
the  special  business  of  warehousemen,  wharfingers,  commission  men, 
and  other  bailees  who  are  engaged  in  receiving  and  storing  the  goods 
of  others  as  a  business.  Its  principal  object  is  to  make  warehouse 
receipts  negotiable,  and  to  protect  the  rights  of  the  holders  thereof,  by 
requiring  the  warehouseman  or  bailee  to  keep  constantly'  on  hand  the 
specific  goods  stored,  or  a  sufficient  portion  of  the  bulk  of  which  they 
become  a  part,  to  satisfy  his  outstanding  receipts.  In  short,  it  was 
designed  to  compel  a  warehouseman  or  other  like  bailee,  under  the 
penalties  of  a  criminal  prosecution,  to  live  up  to  and  abide  by  the 
contract  of  bailment.  But  the  evil  sought  to  be  remedied  by  this 
legislation  and  the  remedy  sought  to  be  applied  alike  show  that  it 
never  was  witjiin  the  legislative  mind  that  it  should  apply  to  a  case 
where  the  bailee  has  the  right,  under  the  contract,  express  or  implied, 
to  sell  or  use  the  goods  committed  to  his  care.  In  such  case,  in  the 
very  nature  of  things,  there  can  be  no  storage  or  bailment ;  butl 
the  transaction  is,  in  essence,  a  sale  of  the  commodity,  and  an  ex-l 
tension  of  personal  credit  to  the  bailee.  There  is  an  inherent  differ- 
ence, recognized  by  all  the  authorities,  between  a  bailment  and  a  sale. 
In  the  one  case,  the  property  remains  in  the  depositor,  and  the  bailee 
is  but  the  custodian  of  the  thing,  with  no  right  to  use  or  dispose  of  it 
in  any  waj' ;  while,  in  the  other,  he  may  use  it  as  his  own,  the  depos- 
itor relying  upon  his  personal  credit  for  its  value,  either  in  money  or 
kind.  A  warehouse  therefore,  within  the  meaning  of  this  statute,  is  a 
place  where  any  of  the  commodities  enumerated  therein  is  received  on 
storage  for  the  owner,  by  some  person  or  corporation  engnged  in  the 
general  business  of  receiving  such  goods  in  store  for  compensation  or 
profit.  Bucher  v.  Com.,  103  Pa.  St.  528  ;  Fishback  v.  Van  Dusen,  33 
Miun.  Ill ;  State  v.  Bryant,  63  Md.  66.  Under  the  rule  in  this  State, 
wheat  stored  with  a  warehouseman  does  not  cease  to  be  a  bailment, 
within  the  meaning  of  this  act,  because  it  is,  by  the  consent  of  the 
depositor,  mixed  with  other  wheat  of  like  grade  and  quality  (McBee  v. 
Ceasar,  15  Or.  62) ;  but  when  it  is  delivered  and  received  under  an 
agreement,  express  or  implied  from  the  course  of  dealing,  that  the  i 
person  to  whom  it  is  delivered  may  use  it  as  a  part  of  his  consumable 
stock,  and  fulfil  his  obligation  to  the  owner  by  either  paying  its  market 
value  when  demanded  or  returning  an  equal  amount  of  other  wheat  of 
like  grade  and  qualitj^,  the  transaction  is  not  a  bailment  or  storage, 
within  the  meaning  of  the  statute,  and  the  depositee  cannot  be  con- 
victed of  a  crime  for  doing  that  which  he  is  permitted  to  do  by  the 
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very  terms  of  his  contract.  Lyon  v.  Lenon,  106  Ind.  567  ;  McCabe  v. 
McKinstry,  5  Dill.  509  ;  Andrews  v.  Richmond,  34  Hun,  20 ;  Johnston 
V.  Browne,  37  Iowa,  200  ;  Nelson  v.  Brown,  44  Iowa,  455. 

Now,  as  already  suggested,  there  was  evidence  in  this  case  tending 
to  show  (1)  that  the  company  of  which  the  defendant  was  the  manager 
was  not  engaged  in  the  business  of  receiving  grain  on  storage  for  the 
owner,  and  so  was  not  a  warehouse  keeper,  within  the  meaning  of 
the  statute ;  and  (2)  that,  if  it  was  keeping  a  warehouse  for  the  storage 
of  grain,  the  Barrett  wheat  was  not  so  received.  The  case,  therefore, 
should  have  been  submitted  to  the  jurj-,  with  a  direction  that  thej- 
could  not  convict  unless  they  were  satisfied,  from  the  evidence,  that 
the  place  where  the  grain  was  deposited  was,  in  fact,  a  warehouse 
for  the  storage  of  grain,  and  that  it  was  received  there  on  storage,  and 
not  on  an  agreement,  express  or  implied,  that  the  mill  company  might 
use  it  in  the  course  of  its  business.  And  because  these  questions 
were  not  so  submitted  to  the  jury,  the  case  must  be  reversed,  and  a 
new  trial  oi'dered. 

WoLVERTON,  J.,  took  no  part  in  this  decision. 


§  8.    The  Peice. 

McCONNELL    v.   HUGHES   et  al. 
29  Wis.  537.     1872. 

The  plaintiff  alleged,  in  his  complaint,  that  on  Februarj-  7,  1870,  he 
bargained  and  sold  to  the  defendants  855f  J  bushels  of  wheat  at  the 
agreed  price  of  ten  cents  per  bushel  less  than  the  Milwaukee  price  on 
any  day  thereafter  which  the  plaintiff  should  name ;  that  defendants 
paid  to  plaintiff  $75  on  account  of  the  wheat,  that  he  delivered  the 
wheat  to  the  defendants,  who  received  it  at  their  mill,  soon  after 
February  7 ;  that  he  afterwards  named  March  24  to  the  defendants 
as  the  day  fixing  the  price,  and  demanded  payment  of  the  balance  ;  that 
the  price  so  fixed  was  73  cents  per  bushel ;  and  that  defendants  refused 
to  pay  the  balance.  Defendants  contended  that  the  contract  was  one 
for  the  purchase  of  the  wheat,  whenever  the  plaintiff  should  elect  to 
sell  at  ten  cents  less  than  the  Milwaukee  price  on  the  daj-  of  sale,  and 
that  on  Ma}'  11,  and  before  plaintiff  named  the  day  fixing  the  price, 
defendants'  mill  and  plaintiff's  wheat  were  destroyed  by  fire  without  their 
fault. 

Judgment  for  the  plaintiff,  from  which  defendants  appealed. 

Lyon  J.  .  .  We  think  that  the  complaint  does  state  a  valid  cause  of 
action.  It  avers  that  an  executory  contract  for  the  sale  and  purchase 
of  wheat  was  made  by  the  parties,  and  that,  in'  pursuance  thereof,  the 
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plaintiff  delivered  to  the  defendants,  and  the  defendants  accepted  and 
received  the  wheat.  It  must  be  true  that  by  such  delivery  and  acdsept- 
ance  the  title  to  the  wheat  became  vested  in  the  defendants,  and  the 
right  to  have  the  price  therefor,  when  the  same  should  be  determined 
as  provided  in  the  contract,  in  like  manner  became  vested  in  the 
plaintiff. 

But  it  is  urged  on  behalf  of  the  defendants  that  the  transaction  was 
invalid  as  a  sale,  because  the  contract  did  not  limit  the  plaintiff  to  the 
selection  of  any  particular  day,  or  of  a  day  within  a  specified  time,  on 
which  the  market  price  of  wheat  in  Milwaukee  should  control  the  price 
of  the  wheat  in  question,  but  left  him  the  option  to  select  any  daj'  in 
the  future  for  the  purpose  of  fixing  the  price. 

The  contract  furnishes  a  criterion  for  ascertaining  the  price  of  the  \ 
wheat ;  leaving  nothing  in  relation  thereto  for  further  negotiation  be- 1 
tween  the  parties.  This  is  all  that  the  law  requires.  (Story  on  Sales 
§  220.)  No  case  has  been  cited,  and  we  are  unable  to  find  one,  which 
holds  that  it  is  essential  to  the  validity  of  a  sale  in  such  cases  that  the 
criterion  agreed  upon  should,  by  the  terms  of  the  contract  of  sale,  be 
'applied,  and  the  price  thereby  determined,  on  any  specified  daj-  or 
within  a  specified  time.  Judge  Stor}',  in  the  section  of  his  treatise 
above  cited,  evidentlj'  does  not  intend  to  lay  down  any  such  rule.  It 
may  be  that,  if  the  plaintiff  had  delaj-ed  unreasonably  to  make  such 
selection  after  being  requested  to  make  the  same,  he  might  be  com- 
pelled to  do  so.     But  we  do  not  decide  this  point. 

It  is  further  argued  that,  after  a  valid  sale  and  before  payment  of 
the  price,  there  must  be  a  debt  owing  bj-  the  vendee  to  the  vendor, 
while  in  this  case,  until  the  price  of  the  wheat  was  ascertained,  there 
was  no  indebtedness.  The  latter  part  of  this  proposition  is  erroneous. 
As  soon  as  the  wheat  was  delivered,  the  defendants  owed  the  plaintiff 
therefor.  There  was  therefore  a  debt,  but  the  amount  thereof  was  not 
ascertained.  It  remained  unliquidated  until  the  price  of  the  wheat  was 
determined.  .   .  .  Judgment  affirmed. 


§  9.    Part  Payment  under  Statute  of  Peauds. 

BALDEY  ET  AL.  V.  PARKER. 

2  B.  &  C.  37.    1823. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  general  issue.  At 
the  trial  before  Abbott,  C.  J.,  at  the  London  Sittings  after  Trinity 
Term,  1822,  the  following  appeared  to  be  the  facts  of  the  case.  The 
plaintiffs  are  linen-drapers,  and  the  defendant  came  to  their  shop  and 
bargained  for  various  articles.  A  separate  price  was  agreed  upon  for 
each,  and  no  one  article  was  of  the  value  of  £10.     Some  were  measured 
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ill  his  presence ;  some  he  marked  with  a  pencil ;  others  he  assisted  in 
cutting  from  a  larger  bulk.  He  then  desired  an  account  of  the  whole 
to  be  sent  to  his  house,  and  went  away.  A  bill  of  parcels  was  accord- 
ingly made  out  and  sent  by  a  shopman.  The  amount  of  the  goods  was 
£70.  The  defendant  looked  at  the  account,  and  asked  what  discount 
would  be  allowed  for  readj'  money,  and  was  told  £5  per  cent ;  he 
replied  that  it  was  too  little,  and  requested  to  see  the  person  of  whom 
he  bought  the  goods  (Baldey),  as  he  could  bargain  with  him  respecting 
the  discount,  and  said  that  he  ought  to  be  allowed  £20  per  cent.  The 
goods  were  afterwards  sent  to  the  defendant's  house,  and  he  refused  to 
accept  them.  The  Lord  Chief  Justice  thought  that  this  was  a  contract 
for  goods  of  more  than  the  value  of  £10  within  the  meaning  of  the  17th 
section  of  the  statute  of  frauds,  and  not  within  anj'  of  the  exceptions 
there  mentioned,  and  directed  a  nonsuit ;  but  gave  the  plaintiffs  leave 
to  move  to  enter  a  verdict  in  their  favor  for  £70.  A  rule  accordingly' 
was  obtained  for  that  purpose.  ,  .   . 

Bayley,  J.  The  buyer  cannot  be  considered  to  have  actually  re- 
ceived the  goods,  when  they  have  remained  from  first  to  last  in  the 
possession  of  the  seller.  The  plaintiffs  are  not  assisted  bj-  the  excep-- 
tion  in  the  1 7th  section  of  the  statute  of  frauds.  Then  the  question  is 
whether  there  was  a  separate  contract  for  each  article.  The  29  Car. 
II.  c.  3,  was  passed  to  guard  against  frauds  and  perjuries ;  and  it  must 
be  collected  from  the  17th  section  that  the  legislature  thought  that  a 
contract  to  the  extent  of  £10  might  be  sufficient  to  induce  the  parties 
to  it  to  bring  tainted 'evidence  into  court.  Now  it  is  conceded  here, 
that  on  the  same  day,  and  indeed  at  the  same  meeting,  the  defendant 
contracted  with  the  plaintiffs  for  the  purchase  of  goods  to  a  much 
greater  amount  than  £10.  Had  the  entire  value  been  set  upon  the 
whole  goods  together,  there  cannot  be  a  doubt  of  its  being  a  contract 
for  a  gi-eater  amount  than  £10  within  the  17th  section  of  the  statute  ; 
and  I  think  that  the  circumstance  of  a  separate  price  being  fixed  upon 
each  article  makes  no  such  difl'erence  as  will  take  the  case  out  of  the 
operation  of  that  law.  It  has  been  asked  what  interval  of  time  must 
elapse  between  the  purchase  of  different  articles  in  order  to  make  the 
contract  separate  ;  and  the  case  has  been  put  of  a  purchaser  leaving  a 
shop  after  making  one  purchase,  and  returning  after  an  interval  of  five 
or  ten  minutes  and  making  another.  If  the  return  to  the  shop  were 
soon  enough  to  warrant  a  supposition  that  the  whole  was  intended  to 
be  one  transaction,  I  should  hold  it  one  entire  contract  within  the 
meaning  of  the  statute.  I  am  therefore  of  opinion  that  this  rule  must 
be  discharged.  Hule  discharged.^ 

1  Concurring  opinions  were  delivered  by  Abbott,  C.  J.,  and  by  Holkotd  anij 
Best,  JJ. 
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HAEMAN  V.  REEVE. 
25  L.  J.  C.  P.  257.    1856. 

The  declaration  stated  that  on  June  28,  1855,  in  consideration  that 
the  plaintiff  bargained  with  the  defendant  to  sell,  and  then  sold  to  him, 
a  certain  mare  and  foal,  and  that  the  plaintiff  would  at  his  own  expense 
keep  and  feed  the  said  mare  and  foal  for  a  certain  time,  to  wit,  until 
Michaelmas  then  next  ensuing,  and  that  the  plaintiff  would  at  Ms  own 
expense  maintain,  feed,  and  keep  a  certain  other  mare  and  foal  belong- 
ing to  the  defendant  for  and  during  the  period  of  six  weeks ;  the  de- 
fendant agreed  to  purchase  from  the  plaintiff  the  mare  and  foal  first 
mentioned,  and  to  fetch  the  same  awaj'  from  the  plaintiff's  at  Michael- 
mas aforesaid,  and  pay  to  the  plaintiff  the  sum  of  £30.  Averment  of 
performance  by  the  plaintiff  and  that  all  things  had  happened  to  entitle 
the  plaintiff  to  have  the  contract  performed  on  the  defendant's  part. 
Breach,  that  the  defendant  did  not  nor  would  fetch  away  the  mare  and 
foal  so  agreed  to  be  purchased  and  fetched  away,  or  either  of  them,  or 
pay  to  the  plaintiff  the  said  sum  of  £30.     Special  damage. 

Plea  denying  the  contract. 

The  cause  was  tried  before  Jeevis,  C.  J.,  at  the  last  spring  assizes 
for  Norfolk,  when,  the  plaintiff  having  proved  his  case  as  stated  in  the 
declaration,  it  was  objected  on  behalf  of  the  defendant  that  the  contract 
was  not  in  writing,  as  required  bj'  the  17th  section  of  the  statute  of 
frauds ;  whereupon  his  lordship  nonsuited  the  plaintiff,  and  reserved 
leave  to  him  to  move  to  enter  a  verdict  for  £30. 

Byles,  Serjt.,  now  showed  cause. 

O'Malley  &  Couch,  in  support  of  the  rule. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  now  well  settled  that  the  7th  section  of  Lord  Tenterden's  Act,  9 
Geo.  IV.  c.  14,  and  the  17th  section  of  the  statute  of  frauds,  are  to  be 
read  together,  and  the  enactments  of  the  latter  statute  are  extended  to 
all  contracts  for  the  sale  of  goods  of  the  value  of  £10  and  upwards. 
The  effect  of  that  is  to  substitute  the  word  ' '  value "  for  the  word 
"  price  "  in  the  17th  section  of  the  statute  of  frauds,  so  as  to  adopt  one 
uniform  rule  in  all  cases  ;  and  the  17th  section  must  now  be  read,  "  no 
contract  for  the  sale  of  any  goods,  &c.,  of  the  value  of  £10  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain  or  in  part  payment,  or  that  some  not?  or 
memorandum  in  writing  of  the  said  bargain  be  made,"  &e.  Now,  the 
present  is  the  case  of  a  contract  for  the  sale  of  goods  above  the  value 
of  £10,  for  there  is  no  doubt  that  the  plaintiff's  mare  and  foal  were 
worth  more  than  £10  ;  and  although  that  may  not  very  distinctly  appear 
upon  the  face  of  the  contract,  still  it  might  and  would  have  been  shown 
by  parol  evidence.     Then  it  is  a  contract  for  the  sale  of  the  plaintiff's 


56  EDGEETON  V.   HODGE.  [CHAP.  I. 

mare  and  foal  above  the  value  of  £10 ;  and  it  is  not  the  less  so  because 
something  else  is  included  in  it ;  and  there  is  no  note  or  memoradum  in 
writing.  Prima  facie,  therefore,  the  case  is  within  the  statute,  the 
principal  subject  matter  of  the  contract  being  the  sale  of  the  plaintiff's 
mare  and  foal  to  the  defendant,  the  rest  being  merely  ancillar}'  to  it ; 
but  even  if  this  be  not  so,  it  is  still  a  contract  for  the  sale  of  goods 
above  the  value  of  £10,  and  as  such  I  think  cannot  be  enforced.  But 
then  it  is  argued  that  there  has  been  an  acceptance,  which  takes  the 
case  out  of  the  statute.  I  think  not,  for  there  has  been  no  acceptance 
of  the  "  goods  so  sold,'' — that  is,  of  the  plaintiffs  mare  and  foal,  — 
but  the  defendant  has  had  the  enjoyment  of  something  else  engrafted 
upon  the  contract,  and  that  does  not  satisfy-  the  statute.  And  there  is 
no  hardship  in  our  so  deciding,  for  the  plaintiff  is  still  at  liberty  to  re- 
cover for  the  price  of  the  agistment  of  the  defendant's  mare  and  foal. 
The  answer  given  to  this  suggestion  by  Mr.  Couch  is,  that  the  plaintiflE 
would  not  have  contracted  for  the  agistment  of  the  defendant's  mare 
and  foal  unless  the  whole  contract  had  been  entered  into,  and  that  it  is 
unfair  that  he  should  recover  for  part  only.  But  that  is  a  sort  of  thing 
that  occurs  daily.  I  agree  to  let  a  house  to  a  man  for  a  term  of  j-ears, 
and  he  enters  under  a  promise  of  a  lease  and  occupies  for  a  year,  when 
I  sue  him  for  use  and  occupation.  It  would  be  no  answer  for  him  to 
saj',  "  T  should  not  have  entered  at  all,  unless  you  had  agreed  to  grant 
me  a  lease."  If  entitled  to  a  lease,  it  is  his  own  fault  if  he  does  not 
get  it ;  and  it  is  no  reason  because  by  his  own  fault  he  has  failed  to  get 
all  he  was  entitled  to,  that  he  should  not  paj-  for  what  he  has  had.  In 
this  case  the  plaintiff  maj*  recover  for  the  agistment  of  the  defendant's 
mare  and  foal  when  he  properly  sues  for  it ;  but  he  cannot  recover  the 
price  of  his  own  mare  and  foal.  "  It  by  no  means  follows,"  as  said  by 
Bayley,  B.,  "  becau.se  3'ou  cannot  sustain  a  contract  in  the  whole,  you 
cannot  sustain  it  in  part,  provided  your  declaration  be  so  framed  as  to 
meet  the  proof  of  that  part  of  the  contract  which  is  good." 

Mule  discharged^ 


EDGERTON  v.  HODGE. 

41  Vt.  676.    1869. 

Assumpsit  for  breach  of  contract  by  defendant  to  sell  and  deliver  all 
the  new  milk  cheese  he  then  had  on  hand,  about  975  pounds,  and  what 
he  should  make  during  the  season  of  1864,  at  15^  cents  a  pound.  To 
a  judgment  for  $306.62,  and  costs  in  favor  of  the  plaintiff,  the  defend- 
ant excepted. 

Edgerton  &  Nicholson,  and  J.  B.  Bromley,  for  the  defendant. 

Fayette  Potter,  for  the  plaintiff. 

Wilson,  J.  The  parol  agreement  entered  into  by  the  parties,  June 
30th,  being  for  the  sale  of  goods,  wares,  and  merchandise  for  the  price 
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of  forty  dollars  aDd  more,  is  within  the  statute  of  frauds,  and  inopera- 
tive, unless  taken  out  of  the  statute  bj'  the  subsequent  acts  of  the  par- 
ties. It  is  claimed  by  the  plaintiff  that  the  defendant's  letter  under 
date  of  July  1st,  and  the  depositing  of  the  plaintiff's  letter  with  the 
fifty  dollars  in  the  post  office  on  the  2d  of  that  month,  constitute 
a  payment  of  part  of  the  purchase  money  within  the  meaning  of  the 
statute.  It  will  be  observed  that,  when  those  letters  were  written, 
no  binding  agreement  had  been  concluded.  The  defendant,  in  his 
letter  of  July  1st,  says  :  "According  to  our  talk  yesterdaj',  j'ou  bought 
mj'  cheese  for  the  season.  I  shall  stand  to  it,  but  shall  want  fifty 
dollars  to  bind  it."  By  that  letter  the  plaintiff  was  notified  that  he 
could  make  the  bargain  binding  upon  himself  as  well  as  the  defendant, 
by  paying  to  the  defendant  the  sum  demanded  for  that  purpose.  The 
plaintiff  on  the  2d  day  of  July  enclosed  fifty  dollars  in  a  letter,  directed 
to  the  defendant  and  deposited  it  in  the  post  office,  which  letter  was 
delivered  to  the  defendant  on  the  8th  of  that  month.  He  did  not  accept 
the  monej',  but  returned  it  to  the  plaintiff.  It  is  clear  that  the  act  of 
depositing  tlie  letter  and  the  money  in  the  post  office  was  not  a  paj-ment 
to  the  defendant.  His  letter  did  not  direct  the  monej'  to  be  sent  by 
mail ;  it  contains  nothing  that  would  indicate  that  the  defendant  ex- 
pected the  plaintiff  would  reply  by  letter,  or  accept  the  proposition  by 
depositing  the  money  in  the  post  office  ;  and  the  fact  that  the  defendant 
by  letter  offered  to  allow  tlie  plaintiff  to  perfect  the  agreement  by 
paying  part  of  the  purchase  money  did  not  authorize  or  invite  the 
plaintiff  to  send  the  money  by  mail,  or  make  the  mail  the  defendant's 
carrier  of  the  monej'.  The  language  of  the  defendant's  letter  is : 
"  I  shall  want  you  to  pay  me  fifty  dollars  to  bind  it,"  that  is,  to  make 
it  a  valid  contract. 

The  raonejs  when  deposited  in  the  post  office,  belonged  to  the  plain- 
tiff ;  it  belonged  to  the  plaintiff  while  being  carried  by  mail  to  the 
defendant,  and  it  would  continue  the  property  of  the  plaintiff  unless 
accepted  bj'  the  defendant.  The  plaintiff  took  the  risk,  not  only  of  the 
safe  conveyance  of  the  money  to  the  defendant,  but  also  as  to  the 
willingness  of  the  defendant  to  accept  it.  The  defendant's  letter,  not 
constituting  such  a  note  or  memorandum  of  the  agreement  as  the 
statute  required,  left  it  optional  with  the  defendant  to  accept  or  refuse 
part  payment  when  offered  to  him,  the  same  as  if  the  defendant  had 
sent  to  the  plaintiff  a  verbal  communication  of  the  same  import  as  the 
defendant's  letter.  A  point  is  made  bj'  counsel  as  to  whether  the 
money  was  convej'ed  and  delivered  or  offered  to  the  defendant,  within 
a  reasonable  time  after  his  letter  was  received  by  the  plaintiff,  but  it 
seems  to  us  that  the  time  the  money  was  offered  is  not  material.  We 
think,  even  if  the  plaintiff  had  gone  immediately'  after  receiving  the 
defendant's  letter,  and  offered  and  tendered  to  him  the  fifty  dollars, 
the  defendant  would  have  been  under  no  legal  obligation  to  accept  it. 
The  mere  offer  of  the  defendant  to  receive  the  mone}'  would  not  estop 
him  from  refusing  to  accept  it ;  but  in  order  to  take  the  case  out  of  the 
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operation  of  the  statute,  it  required  the  agreement  or  consent  of  both 
parties,  as  to  payment  by  the  plaintiff  and  acceptance  of  it  by  the 
defendant.  Upon  the  facts  of  this  case,  we  think  the  lights  of  the 
parties  rest  upon  and  are?  to  be  determined  by  the  verbal  agreement 
entered  into  by  them  on  the  30th  of  June,  and  that  their  subsequent 
attempts  to  make  that  agreement  a  valid  contract  cannot  aid  the  plain- 
tiff. The  statute  provides  that  "  no  contract  for  the  sale  of  any  goods, 
wares,  or  merchandise  for  the  price  of  forty  dollars  or  more,  shall  be 
valid,  unless  the  purchaser  shall  accept  and  receive  part  of  the  goods 
so  sold,  or  shall  give  something  in  earnest  to  bind  the  bargain,  or  in 
part  paj'ment,  or  unless  some  note  or  memorandum  of  the  bargain  be 
made  in  writing,  and  signed  by  the  party  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  lawfully  authorized." 

The  very  language  of  the  statute  above  quoted  implies  that,  in  which- 
ever way  the  parties  verbally  agree  or  propose  that  contract  for  the  sale 
of  goods,  wares,  or  merchandise  for  the  price  of  forty  dollars  or  more, 
shall  be  made  exempt  from  the  statute  of  frauds,  whether  it  be  by  the 
purchaser  accepting  and  receiving  part  of  the  goods  so  sold  by  giving 
something  in  earnest  to  bind  the  bargain,  or  in  part  pa3'ment,  or  by  mak- 
ing a  note  or  memorandum  of  the  bargain,  it  must  be  done,  if  done  at 
all,  by  the  consent  of  both  parties.  It  is  obvious  that  it  would  require 
the  consent  of  the  purchaser  to  accept  and  receive  part  of  the  goods, 
and  he  could  not  receive  them  unless  by  consent  of  the  seller ;  the  pur- 
chaser could  not  give  something  in  earnest  to  bind  the  bargain,  or  in 
part  pa3-ment,  unless  the  seller  accept  and  receive  it ;  nor  could  a  note 
or  memorandum  of  the  bargain  be  made  and  signed  unless  by  the  con- 
sent of  the  partj'  to  be  charged  thereb}-.  A  valid  contract  is  an  agree- 
ment or  covenant  between  two  or  more  persons,  in  which  each  part}' 
binds  himself  to  do  or  forbear  some  act ;  and  each  acquires  a  right  to 
what  the  other  promises ;  but  if  the  parties,  in  making  a  contract  like 
the  present  one,  omit  to  do  what  the  statute  requires  to  be  done  to 
make  a  valid  contract,  it  would  require  the  consent  of  both  parties  to 
supplj'  the  thing  omitted.  Suppose  it  had  been  one  stipulation  of  the 
verbal  agreement  on  the  30th  of  June  that  the  plaintiff  should  give  and 
the  defendant  receive  something  in  earnest  to  bind  the  bargain,  and  in 
pursuance  of  such  stipulation  the  plaintiff  had  then  offered  to  give  or 
pay  the  amount  so  stipulated,  and  the  defendant  had  refused  to  receive 
it,  saying  that  he  preferred  not  to  receive  any  money  until  he  had 
delivered  the  whole  or  part  of  the  property,  or  had  refused  to  accept 
the  money  so  offered,  or  do  any  other  act  to  bind  the  bargain,  without 
giving  any  reason  for  such  refusal,  it  would  be  evident  that  he  did  not 
intend  to  make  a  binding  contract.  But  the  fact  that  he  had  made  such 
verbal  agreement  to  receive  something  or  to  do  some  other  act  to  bind 
the  bargain,  and  that  the  plaintiff  was  ready  and  offered  to  comply  on 
his  part,  would  not  take  the  agreement  out  of  the  statute.  A  verbal 
stipulation  to  give  and  to  receive  something  in  earnest  to  bind  the  bargain 
or  in  part  payment,  or  a  verbal  promise  to  make  a  note  or  memorandum 
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in  writing  necessary  to  exempt  the  agreement  from  the  operation  of  the 
statute,  is  as  much  within  the  statute  of  frauds  as  is  the  agreement  or 
contract  talien  as  a  whole ;  and  a  note  or  memorandum  in  relation  to 
giving  something  in  earnest  to  bind  the  bargain,  or  in  part  payment, 
whicli  is  insufficient  of  itself  to  take  the  contract  out  of  the  statute,  is 
also  insufficient  to  make  the  contract  binding  upon  either  party. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  for  the 
defendant  for  his  costs. 


WEIR  V.  HUDNUT. 
115  Ind.  525.     1888. 

Action  for  damages  caused  by  defendant's  breach  of  contract  to  take 
and  pay  for  5,000  bushels  of  corn.  Plaintiff  alleged  that  defendant 
agreed  to  pay  to  the  plaintiff  for  said  corn  fifty  cents  per  bushel,  and  in 
part  payment  therefor,  in  addition  to  said  fifty  cents  per  bushel,  the 
defendant  further  agreed  to  hire  to  plaintiff  and  to  give  him  the  use  of 
1,500  sacks  in  which  to  sack  said  corn  and  deliver  the  same  to  the 
defendant,  which  said  use  of  said  sacks  became  and  was  a  part  of  the 
purchase  price  of  the  corn  ;  that  the  use  of  said  sacks  was  worth  $25. 
Plaintiff  further  alleged  his  due  tender  of  the  wheat  at  the  agreed  place, 
and  defendant's  refusal  to  accept  the  same  and  pay  the  balance  of  the 
price.  Defendant  demurred.  Judgment  was  rendered  for  defendant, 
on  the  ground  that  the  statute  of  frauds  had  not  been  complied  with ; 
and  plaintiff  appealed. 

Elliott,  J.  .  .  .  This  complaint,  it  is  important  to  note,  avers  that 
the  delivery  of  the  sacks,  in  which  the  corn  was  to  be  placed,  to  the 
seller  was  in  part  paj-ment  of  the  price  of  the  corn.  It  is  averred,  not 
only  that  paj-ment  was  to  be  made  in  money  and  by  furnishing  the 
sacks,  but  that  part  payment  was  made  of  the  agreed  price  bj'  furnish- 
ing the  sacks.  "VVe  emphasize  the  fact  that  it  was  agreed  that  payment 
should  be  made  by  furnishing  the  seller  with  sacks,  and  that  the  sacks 
were  furnished  to  him  as  part  payment  of  the  price  of  the  corn  which 
the  appellee  purchased.  It  is  this  fact  which  distinguishes  the  case 
from  Hudnut  v.  Weir,  100  Ind.  501.  Here  the  complaint  avers,  and 
the  demurrer  admits,  that  it  was  agreed  that  the  sacks  were  to  be  fur- 
nished in  part  payment,  and  that  in  part  payment  they  were  furnished. 
In  the  complaint  which  came  before  us  in  Hudnut  v.  "Weir,  si/pna,  there 
was  no  such  averment.  It  is  perhaps  difficult  to  conceive  how  the 
averment  can  be  established  b3-  evidence,  but  with  that  question  we  are 
not  now  concerned,  for  it  is  admitted  to  be  true.  It  will  not,  of  course, 
be  sufficient  to  prove  a  part  performance,  for  that  will  not  be  an 
"  earnest  to  bind  the  bargain,"  since  the  plaintiff  must  prove  payment, 
as  payment,  of  part,  at  least,  of  the  agreed  price.     But,  as  the  case  is 
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presented  to  us,  there  was,  it  is  conceded  by  the  demurrer,  payment 
of  part  of  the  price  agreed  upon  by  the  contracting  parties.  They 
agreed  what  should  be  taken  in  payment,  and  what  was  agreed  upon 
was  in  part  actually  paid. 

What  the  parties  agree  shall  constitute  payment  the  law  will  adjudge 
to  be  payment.  It  is  competent  for  parties  to  designate  bj-  their  con- 
tract how  and  in  what  payment  may  be  made.  It  is  by  no  means  true 
that  payment  can  only  be  made  in  money ;  on  the  contrary,  it  may  be 
made  in  property  or  in  service.  In  short,  whatever  the  parties  agree 
shall  constitute  payment  will  be  regarded  b}'  the  courts  as  paj'ment, 
provided  the  thing  agreed  upon  is  of  some  value.  Kuhns  v.  Gates,  92 
Ind.  66  ;  Tilford  v.  Eoberts,  8  Ind.  254. 

It  has  been  held  in  many  cases  that  payment  in  articles  of  property 
will  bind  the  bargain  and  prevent  the  operation  of  the  statute  of 
frauds.  Sharp  v.  Carroll,  66  Wis.  62  ;  Bach  v.  Owen,  5  T.  R.  409  ; 
Phillips  V.  Ocmulgee  Mills,  55  Ga.  633  ;  Hunter  v.  Wetsell,  84  N.  Y.  549  ; 
Combs  V.  Bateman,  10  Barb.  573.  .  .  . 

Part  payment  of  the  price  is  earnest  monej',  and  binds  the  bargain. 
Howe  V.  Hayward,  108  Mass.  54 ;  Bissel  v.  Balcom,  39  N.  Y.  275  ; 
2  Black.  Com.  447 ;  Wood  on  Frauds,  §  294. 

The  complaint  brings  the  case  within  the  principles  declared  by  the 
authorities,  for  it  shows  that  the  value  of  the  use  of  the  sacks  was 
twent3'-five  dollars,  and  that  the  purchase  price  to  that  extent  was  paid 
by  the  seller's  furnishing  the  sacks  for  the  use  of  the  buj'er.  If  the 
seller  had  agreed  to  furnish  for  the  use  of  the  buyer  a  corn-sheller,  or 
some  other  machine,  as  part  paj-ment  of  the  purchase  price,  it  would  be 
very  clear  that  such  a  payment  would  bind  the  bargain,  and  there  is  no 
difference  in  principle  between  such  a  case  and  one  like  the  present,  for 
it  can  make  no  difference  what  thing  of  value  is  given  in  part  payment. 
Of  course  the  thing  must  be  given  in  part  payment  of  the  purchase 
money  agreed  upon,  or  it  will  be  unavailing ;  but  here,  as  we  have  said, 
the  property  furnished  the  buyer  is  conceded  to  have  been  in  part 
payment  of  the  agreed  price  of  the  corn. 

Judgment  reversed. 


§  10.  The  Form  of  the  Contract. 

BIKD   ET   AL.   V.   MUNROE. 

66  Me.  337.     1877. 

Peters,  J.  On  March  2, 1874,  at  Rockland,  in  this  State,  the  defend- 
ant contracted  verbally  with  the  plaintiffs  for  the  purchase  of  a  quantity 
of  ice  to  be  delivered,  by  immediate  shipments,  to  the  defendant  in  New 
York.     On  March  10,  1874,  or  thereabouts,  the  defendant,  by  his  want 
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of  readiness  to  receive  a  portion  of  the  ice  as  he  had  agreed  to,  tem- 
porarily prevented  the  plaintiffs  from  performing  the  contract  on  their 
part  according  to  the  preparations  made  by  them  for  the  purpose.  On 
March  24,  1874,  the  parties,  then  in  New  York,  put  their  previous 
verbal  contract  into  writing,  antedating  it  as  an  original  contract  made 
at  Rockland  on  March  2, 1874.  On  the  same  day,  (March  24,)  by  con- 
sent of  the  defendant,  the  plaintiffs  sold  the  same  ice  to  another  party, 
reserving  their  claim  against  the  defendant  for  the  damages  sustained 
by  them  by  the  breach  of  the  contract  by  the  defendant  on  March  10, 
or  about  that  time.  This  action  was  commenced  on  April  11,  1874, 
counting  on  the  contract  as  made  on  March  2,  and  declaring  for  dam- 
ages sustained  by  the  breach  of  contract  on  March  10,  or  thereabouts, 
and  prior  to  March  24,  1874.  Several  objections  are  set  up  against 
the  plaintiffs'  right  to  recover. 

The  first  objection  is,  that  in  some  respects  the  allegations  in  the  writ 
and  the  written  proof  do  not  concur.  But  we  pass  this  point,  as  an 
imperfection  in  the  writ  maj',  either  with  or  without  terms,  be  corrected 
by  amendment  hereafter. 

Then  it  is  claimed  for  the  defendant  that,  as  matter  of  fact,  the 
parties  intended  to  make  a  new  and  oiiginal  contract  as  of  March  24, 
b}'  their  writing  made  on  that  day  and  antedated  March  2,  and  that  it 
was  not  their  purpose  thereby  to  give  expression  and  efficacy  to  any 
unwritten  contract  made  by  them  before  that  time.  But  we  think  a 
jury  would  be  well  warranted  in  coming  to  a  different  conclusion.  Un- 
doubtedly there  are  circumstances  tending  to  throw  some  doubt  upon 
the  idea  that  both  parties  understood  that  a  contract  was  fully  entered 
into  on  March  2,  1874,  but  that  doubt  is  much  more  than  overcome 
■when  all  the  written  and  oral  evidence  is  considered  together.  We 
think  the  writing  made  on  the  24th  of  March,  with  the  explanations  as 
to  its  origin,  is  to  be  considered  precisely  as  if  the  parties  on  that  day 
had  signed  a  paper  dated  of  that  date,  certifying  and  admitting  that 
they  had  on  the  2d  day  of  March  made  a  verbal  contract,  and  stating 
in  exact  written  terms  just  what  such  verbal  contract  was.  Parol  evi- 
dence is  proper  to  show  the  situation  of  the  parties  and  the  circum- 
stances under  which  the  contract  was  made.  It  explains,  but  does  not 
alter,  the  terms  of  the  contract.  The  defendant  himself  invokes  it  to 
show  that,  according  to  his  view,  the  paper  bears  an  erroneous  date. 
Such  evidence  merely  discloses  in  this  case  such  facts  as  are  part  of 
the  res  gestae.  Benjamin  on  Sales,  §  213  ;  Stoops  v.  Smith,  100  Mass. 
63,  66,  and  cases  there  cited. 

Then  the  defendant  next  contends  that,  even  if  the  writing  signed  by 
the  parties  was  intended  by  them  to  operate  retroactively  as  of  the  first 
named  date,  as  a  matter  of  law,  it  cannot  be  permitted  to  have  that 
effect  and  meet  the  requirements  of  the  statute  of  frauds.  The  posi- 
tion of  the  defendant  is,  that  all  which  took  place  between  the  parties 
before  the  24th  of  March  was  of  the  nature  of  negotiation  and  proposition 
only,  and  that  there  was  no  valid  contract,  such  as  is  called  for  by  the 
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statute  of  frauds,  before  that  day  ;  and  that  the  action  is  not  maintain- 
able, because  the  breach  of  contract  is  alleged  to  have  occurred  before 
that  time.  The  plaintiffs,  on  the  other  hand,  contend  that  the  real  eon- 
tract  was  made  verbally  on  the  2d  of  March,  and  that  the  written 
instrument  is  sufficient  proof  to  make  the  verbal  contract  a  valid  one 
as  of  that  date,  (March  2,)  although  the  written  proof  was  not  made 
out  until  twenty-two  days  after  that  time.  Was  the  valid  contract, 
therefore,  made  on  March  2d  or  March  24th?  The  point  raised  is, 
whether,  in  view  of  the  statute  of  frauds,  the  writing  in  this  case  shall 
be  considered  as  constituting  the  contract  itself,  or  at  any  rate  an}' 
substantial  portion  of  it,  or  whether  it  may  be  regarded  as  merely  the 
necessary  legal  evidence  by  means  of  which  the  prior  unwritten  con- 
tract may  be  proved.  In  other  words,  is  the  writing  the  contract,  or 
only  evidence  of  it ;  we,  incline  to  the  latter  view. 

The  peculiar  wording  of  the  statute  presents  a  strong  argument  for 
such  a  determination.  The  section  reads:  "  No  contract  for  the  sale 
of  any  goods,  wares,  or  merchandise,  for  thirty  dollars  or  more,  shall 
be  valid,  unless  the  purchaser  accepts  and  receives  part  of  the  goods, 
or  gives  something  in  earnest  to  bind  the  bargain,  or  in  part  paj-ment 
thereof,  or  some  note  or  memorandum  thereof  is  made  and  signed  by 
the  party  to  be  charged  thereby,  or  his  agent."  In  the  first  place,  the 
statute  does  not  go  to  all  contracts  of  sale,  but  onlj-  to  those  where 
the  price  is  over  a  certain  sura.  Then,  the  requirement  of  the  statute 
is  in  the  alternative.  The  contract  need  not  be  evidenced  by  writing 
at  all,  provided  "the  purchaser  accepts  and  receives  a  part  of  the 
goods,  or  gives  something  in  earnest  to  bind  the  bargain  or  in  part 
payment  thereof."  If  any  one  of  these  circumstances  will  as  effectu- 
ally perfect  the  sale  as  a  writing  would,  it  is  not  easilj-  seen  how  the 
writing  can  actually  constitute  the  contract,  mcrelj-  because  a  writing 
happens  to  exist.  It  could  not  with  any  correctness  be  said  that  an}-- 
thirig  given  in  earnest  to  bind  a  bargain  wa^  a  substantial  part  of  the 
bargain  itself,  or  anything  more  than  a  particular  mode  of  proof.  Then 
it  is  not  the  contract  that  is  required  to  be  in  writing,  but  only  "  some 
note  or  memorandum  thereof"  This  language  supposes  that  the  verbal 
I  bargain  may  be  first  made,  and  a  memorandum  of  it  given  afterwards. 
It  also  implies  that  no  set  and  formal  agreement  is  called  for.  Chancel- 
lor Kent  says  "  the  instrument  is  liberally  construed  without  regard  to 
forms."  The  briefest  possible  forms  of  a  bargain  have  been  deemed 
sufficient  in  many  cases.  Certain  important  elements  of  a  completed 
contract  may  be  omitted  altogether.  For  instance,  in  this  State  the  con- 
sideration for  the  promise  is  not  required  to  be  expressed  in  writing. 
Gillighan  v.  Boardman,  29  Maine,  79.  Again,  it  is  provided  that  the  note 
or  memorandum  is  sufficient,  if  signed  only  by  the  person  sought  to  be 
charged.  One  party  may  be  lield  thereby,  and  the  other  not  be.  There 
may  be  a  mutuality  of  contract,  but  not  of  evidence  or  of  remedj-.  Still, 
if  the  writing  is  to  be  regarded  in  all  cases  as  constituting  the  contract, 
in  many  cases  there  would  be  but  one  contracting  party. 
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Another  idea  gives  weight  to  the  argument  for  the  position  advocated 
by  tlie  plaintiffs,  and  that  is,  that  such  a  construction  of  the  statute  up- 
holds contracts  according  to  the  intention  of  parties  thereto,  while  it 
at  the  same  time  fully  subserves  all  the  purposes  for  which  the  statute 
was  created.  It  must  be  borne  in  mind  that  verbal  bargains  for  the 
sale  of  personal  propertj'  are  good  at  common  law.  Nor  are  they  made 
illegal  by  the  statute.  Parties  can  execute  them  if  they  mutually  please 
to  do  so.  The  object  of  the  statute  is  to  prevent  perjury  and  fraud. 
Of  course,  perjur}-  and  fraud  cannot  be  wholl3'  prevented ;  but,  as 
said  by  Bigelow,  J.,  (Marsh  v.  H3-de,  3  Gray,  331,)  "  a  memorandum 
in  writing  will  be  as  effectual  against  perjury,  althpugh  signed  subse- 
quently to  the  making  of  a  verbal  contract,  as  if  it  had  been  executed 
at  the  moment  when  the  parties  consummated  their  agreement  by  word 
of  mouth."  We  think  it  would  be  more  so.  A  person  would  be  likely 
to  commit  himself  in  writing  with  more  care  and  caution  after  time  to 
take  a  second  thought.     The  locus penitentice  remains  to  him. 

By  no  means  are  we  to  be  understood  as  saying  that  all  written  in- 
struments will  satisfy  the  statute,  by  having  the  effect  to  make  the  con- 
tracts described  in  them  valid  from  their  first  verbal  inception,  That 
must  depend  upon  circumstances.  In  many,  and  perhaps  most  in- 
stances, such  a  version  of  the  transaction  would  not  agree  with  the 
actual  understanding  of  the  parties.  In  manj'  cases,  undoubted)}',  the 
written  instrument  \s  per  se  the  contract  of  the  parties.  In  many  eases, 
as  for  instance  like  the  antedating  of  the  deed  in  Egery  v.  Woodard, 
66  Maine,  45,  cited  by  the  defendant,  the  contract  (by  deed)  could  not 
take  effect  before  delivery ;  the  law  forbids  it.  So  a  will  made  by 
parol  is  absolutely  void.  But  all  these  classes  of  cases  differ  from 
the  case  before  us. 

A  distinction  is  attempted  to  be  set  up  between  the  meaning  to  be 
given  to  Rev.  Sts.  c.  lllj  §  4,  where  it  is  provided  that  no  unwritten 
contract  for  the  sale  of  goods  "shall  be  valid,"  and  that  to  be  given 
to  the  several  preceding  sections,  where  it  is  provided  that  upon  certain 
other  kinds  of  unwritten  contracts  "  no  action  shall  be  maintained"  ; 
the  position  taken  being  that  in  the  former  case  the  contract  is  void, 
and  in  the  other  cases  only  voidable  perhaps,  or  not  enforceable  by  suit 
at  law.  But  the  distinction  is  without  any  essential  difference,  and  is 
now  so  regarded  by  authors  generallj',  and  in  most  of  the  decided  cases. 
All  the  sections  referred  to  rest  upon  precisely  the  same  policy.  Exactly 
the  same  object  is  aimed  at  in  all.  The  difference  of  phraseology  in  the 
different  sections  of  the  original  English  statute,  of  which  ours  is  a  sub- 
stantial copy,  ma}'  perhaps"  be  accounted  for  by  the  fact,  as  is  generally 
conceded,  that  the  authorship  of  the  statute  was  the  work  of  different 
hands.  Although  our  statute  (Rev.  Sts.  1871,  §  4)  uses  the  words 
"  no  contract  shall  be  valid,"  our  previous  statutes  used  the  plirase 
"  shall  be  allowed  to  be  good" ;  and  the  change  was  made  when  the 
statutes  were  revised  in  1857,  without  any  legislative  intent  to  make 
an  alteration  iii  the  sense  of  the  section.     (Rev.  Sts.  1871,  c.  136,  §  4.) 
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The  two  sets  of  phrases  were  undoubtedly  deemed  to  be  equivalent  ex' 
pressions.  The  words  of  the  original  English  section  are,  ' '  shall  not 
be  allowed  to  be  good,"  meaning,  it  is  said,  not  good  for  tiie  purpose  of 
sustaining  an  action  thereon  without  written  proof.  Browne,  St.  Frauds, 
§§  115, 136,  and  notes  to  the  sections  ;  Benjamin  on  Sales,  §  114  ;  Towns- 
end  V.  Hargraves,  118  Mass.  325,  and  eases  there  cited. 

There  are  few  decisions  that  bear  directly  upon  the  precise  point 
which  this  case  presents  to  us.  From  the  nature  of  things,  a  state  of 
facts  involving  the  question  would  seldom  exist.  But  we  regard  the 
case  of  Townsend  v.  Hargraves,  above  cited,  as  representing  the  prin- 
ciple very  pointedly.,  It  was  there  held  that  the  statute  of  frauds  affects 
the  remed}'  only,  and  not  the  validity  of  the  contract ;  and  that  where 
there  has  been  a  completed  oral  contract  of  sale  of  goods,  the  accept- 
ance and  receipt  of  part  of  the  goods  hy  the  purchaser  takes  the  case 
out  of  the  statute,  although  such  acceptance  and  receipt  are  after  the 
rest  of  the  goods  are  destroyed  by  Are  while  in  the  hands  of  the  seller 
or  his  agent.  The  date  of  the  agreement,  rather  than  the  date  of  the 
part  acceptance,  was  treated  as  the  time  when  the  contract  was  made, 
and  the  risk  of  the  loss  of  the  goods  was  cast  upon  the  buyer.  Vincent 
V.  Germond,  11  Johns.  283,  is  to  the  same  effect.  We  are  not  aware 
of  any  case  where  the  question  has  been  directly  adjudicated  adversely, 
to  these  cases.  Webster  v.  Zielly,  52  Barb.  (N.  Y.)  482,  in  the  argument 
of  the  court,  directly  admits  the  same  principle.  The  case  of  Leather 
Cloth  Co.  V.  Hieroninuis,  L.  R.  10  Q.  B.  140,  seems  also  to  be  an  au- 
thority directly  in  point.  Thompson  v.  Alger,  12  Met.  428,  435,  and 
Marsh  v.  Hyde,  3  Gray,  331,  relied  on  by  defendant,  do  not,  in  their 
results,  oppose  the  idea  of  the  above  cases,  although  there  ma)-  be  some 
expression  in  them  inconsistent  therewith.  Altogether  another  ques- 
tion was  before  the  court  in  the  latter  cases. 

But  there  are  a  great  many  cases  where,  in  construing  the  statute  of 
frauds,  the  force  and  effect  of  the  decisions  go  to  sustain  the  view  we 
take  of  this  question,  by  the  very  strongest  implication :  such  as  that 
the  statute  does  not  apply  where  the  contract  has  been  executed  on 
both  sides  ;  Bucknam  v.  Nash,  1 2  Maine,  474  ;  —  that  no  person  can  take 
advantage  of  the  statute  but  the  parties  to  the  contract,  and  their 
privies  ;  Cowan  v.  Adams,  10  Maine,  374  ;  —  that  the  memorandum  may 
be  made  by  a  broker ;  Hiiikley  v.  Arej-,  27  Maine,  362  ;  or  by  an  auc- 
tioneer ;  Cleaves  v.  Foss,  4  Maine,  1 ;  — that  a  sale  of  personal  property 
is  valid  when  there  has  been  a  delivery  and  acceptance  of  part,  although 
the  part  be  accepted  several  hours  after  the  sale ;  Davis  v.  Moore,  13 
Maine",  424  ;  or  several  days  after  ;  Bush  v.  Holmes,  53  Maine,  417  ;  or 
ever  so  long  after  ;  Browne,  St.  Frauds,  §  337,  and  cases  there  noted  ;  — 
that  a  creditor,  receiving  payments  from  his  debtor  without  any  direc- 
tion as  to  their  application,  may  apply  them  to  a  debt  on  which  the 
statute  of  frauds  does  not  allow  an  action  to  be  maintained  ;  Haynes  v. 
Nice,  100  Mass.  327  ;  —  that  a  contract  made  in  France,  and  valid  there 
without  a  writing,  could  not  be  enforced  in  England  without  one,  upon 
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the  ground  that  the  statute  related  to  the  mode  of  procedure,  and  not 
to  the  validity'  of  the  contract ;  Leroux  v.  Brown,  12  C.  B.  801 ;  but 
this  case  has  been  questioned  somewhat ;  —  that  a  witness  may  be  guilty 
of  perjury  who  falsely  swears  to  a  fact  which  may  not  be  competent 
evidence  by  the  statute  of  frauds,  but  which  becomes  material  because 
not  objected  to  by  the  partj-  against  whom  it  was  offered  and  received  ; 
Howard  v.  Sexton,  4  Comstock,  157  ;  — that  an  agent  who  signs  a  mem- 
orandum need  not  have  his  authority  at  the  time  the  contract  is  entered 
Into,  if  his  act  is  orally  ratified  afterwards ;  Maclean  v.  Dunn,  4  Bing. 
722  ;  —  that  the  identical  agreement  need  not  be  signed,  and  that  it  is 
sufficient  if  it  is  acknowledged  by  any  other  instrument  dulj^  signed  ; 
Gale  V.  Nixon,  6  Cow.  445  ;  —  that  the  recognition  of  the  contract  may 
be  contained  in  a  letter,  or  in  several  letters  if  so  connected  by  "written 
links  "  as  to  form  sufficient  evidence  of  the  contract ;  —  that  the  letters 
may  be  addressed  to  a  third  person ;  Browne,  St.  Frauds,  §  346  ;  Fyson 
V.  Kitton,  30  E.  L.  &  Eq.  374  ;  Gibson  v.  Holland,  L.  R.  1  C.  P.  1  ;  — 
that  an  agent  may  write  his  own  name  instead  of  that  of  his  principal, 
if  intending  to  bind  his  principal  bj'  it ;  Williams  v.  Bacon,  2  Graj',  387, 
393,  and  citations  there  ;  —  that  a  proposal  in  writing,  if  accepted  bj'  the 
other  party  by  parol,  is  a  sufficient  memorandum  ;  Eeuss  v.  Picksley,  L.  R. 
1  Exc.  342  ;  —  that  where  one  party  is  bound  by  a  note  or  memorandum 
the  other  party  maj'  be  bound  if  he  admits  the  writing  bj'  another  writ- 
ing by  him  subsequently  signed ;  Dobell  v.  Hutchinson,  3  A.  &  E.  355  ; 
—  that  the  written  contract  may  be  rescinded  by  parol,  although  many 
•decisions  are  opposed  to  this  proposition ;  Richardson  v.  Cooper,  25 
Maine,  450  ;  —  that  equitj-  will  interfere  to  prevent  a  party  making  the 
statute  an  instrument  of  fraud  ;  Ryan  v.  Dox,  34  N.  Y.  307  ;  Hassam 
•V.Barrett,  115  Mass.  256,  258  ;  —  that  a  contract  verbally  made  maybe 
maintained  for  certain  purposes,  notwithstanding  the  statute  ;  —  that  a 
person  who  paj's  his  monej-  under  it  cannot  recover  it  back,  if  the  other 
side  is  willing  to  perform  ;  and  he  can  recover  if  performance  is  refused  ; 
Chapman  v.  Rich,  63  Maine,  588,  and  cases  cited  ;  —  that  a  respondent 
in  equitj'  waives  the  statute  as  a  defence  unless  set  up  in  plea  or  an- 
swer ;  Adams  v.  Patrick,  30  Vermont,  516  ;  —  that  it  must  be  specially 
pleaded  in  an  action  at  law ;  Middlesex  Co.  v.  Osgood,  4  Gra}',  447 ; 
Lawrence  v.  Chase,  54  Maine,  196  ;  —  that  the  defendant  may  waive  the 
protection  of  the  statute  and  admit  verbal  evidence,  and  become  bound 
bj'  it ;  Browne,  St.  Frauds,  §  135. 

It  may  be  remarked,  however,  that  in  most  courts  a  defendant  may 
avail  himself  of  a  defence  of  the  statute  under  the  general  issue.  The 
•different  rule  in  Massachusetts  and  Maine  grew  out  of  the  practice  act 
in  the  one  State,  and  in  the  statute  requiring  the  filing  of  specifications 
in  the  other. 

It  is  clear  from  the  foregoing  cases,  as  well  as  from  many  more  that 
might  be  cited,  that  the  statute  does  not  forbid  parol  contracts,  but  only 
precludes  the  bringing  of  actions  to  enforce  them.  As  said  in  Thornton 
V.  Kempster,  5  Taunt.  786,  788,  "  the  statute  of  frauds  throws  a  diflB- 
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cultj-  in  the  way  of  the  evidence."  In  a  case  already  cited,  Jervis,  C.  J., 
said,  "  The  effect  of  the  section  is  not  to  avoid  the  contract,  but  to 
bar  the  remedy  upon  it,  unless  there  be  writing."  See  analogous  case 
of  McClellan  v.  McClellan,  65  Maine,  500. 

But  the  defendant  contends  that  this  course  of  reasoning  would  make 
a  memorandum  sufHcient  if  made  after  action  brought,  and  that  the 
authorities  do  not  agree  to  that  proposition.  There  has  been  some 
judicial  inclination  to  favor  the  doctrine  to  that  extent  even,  and  there 
ma}-  be  some  logic  in  it.  Still  the  current  of  decision  requires  that  the 
\  writing  must  exist  before  action  brought.  And  the  reason  for  the 
requirement  does  not  militate  against  the  idea  that  a  memorandum  is 
only  evidence  of  the  contract.  There"  is  no  actionable  contract  before 
memorandum  obtained.  The  contract  cannot  be  sued  until  it  has  been 
legally  verified  by  writing  ;  until  then  there  is  no  cause  of  action,  although 
there  is  a  contract.  The  writing  is  a  condition  precedent  to  the  right 
to  sue.  Willes,  J.,  perhaps  correctlj^  describes  it  in  Gibson  v.  Holland, 
supra,  when  he  says,  "  the  memorandum  is  in  some  way  to  stand  in  the 
place  of  a  contract."  He  adds  :  "  The  courts  have  considered  the  inten- 
tion of  the  legislature  to  be  of  a  mixed  character,  to  prevent  persons 
from  having  actions  brought  against  them  so  long  as  no  written  evi- 
dence was  existing  when  the  action  was  instituted."  Browne,  St.  Frauds, 
§  338  ;  Benjamin  on  Sales,  §  159  ;  Frieker  v.  Thomlinson,  1  Man.  & 
Gr.  772;  Bradford  v.  Spyker,  82  Ala.^134;  Bill  w.  Bament,  9  M.  & 
W.  36  ;  Philbrook  v.  Belknap,"  6  Vt.  383.  In  the  last  case  it  is  said, 
' '  Strictly  speaking,  the  statute  does  not  make  the  contract  void,  except 
for  the  purpose  of  sustaining  an  action  upon  it  to  enforce  it." 

Action  to  stand  for  trial. 

Appleton,  C.  J.,  Walton,  Danforth,  Virgin,   and  Libbet,  JJ., 
concurred. 
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94  N.  Y.  431.    1884. 

Andrews,  J.  This  action  is  brought  to  open  and  review  an  account 
between  the  parties,  commencing  Julj-,  1878,  and  ending  August,  1879, 
of  transactions  in  the  purchase  and  sale  of  stocks  and  government 
bonds.  The  defendants  were  stock-brokers,  and  also  dealers  in 
government  bonds  on  their  own  account.  They  purchased  and  sold 
upon  the  orders  and  for  the  account  of  the  plaintiff,  from  time  to  time 
during  the  period  mentioned,  stocks  to  a  large  amount,  upon  which  the 
plaintiff  realized  a  profit  of  $30,000  or  thereabouts  ;  which  was  credited 
to  him  by  the  defendants  in  his  account. 

The  particular  transaction  between  the  parties  which  is  the  subject 
of  controversy  upon  this  appeal  originated  in  an  executory  agreement 


§  10.]  THB   FORM   OF   THE    CONTRACT.  67 

made  on  or  about  the  22d  of  May,  1879,  for  the  purchase  by  the 
plaintiflFof  the  defendants  of  $1,000,000  United  States  four  per  cent 
bonds  at  the  average  price  of  about  103^,  and  the  sale  of  bonds  to 
that  amount  by  the  defendants  on  account  of  the  plaintiff  on  the  13th, 
14th,  and  15th  days  of  August,  1879,  at  an  aggregate  sum,  which,  after 
charging  interest  on  the  purchase  price  at  the  rate  of  three  per  cent  per 
annum  and  commissions  on  the  sale,  and  crediting  the  July  coupons, 
was  $24,637.55  less  than  the  sum  the  plaintiff  was  to  pay  for  the  bonds 
under  the  agreement  of  May  previous.  This  sum  the  defendants 
charged  to  the  plaintiff  in  their  account  as  the  loss  sustained  by  him  in 
the  transaction,  and  the  right  to  charge  this  loss  to  the  plaintiff  is  the 
only  point  now  in  controversy.  .  .  . 

The  plaintiff  further  insists  that  the  original  contract  of  purchase  was 
void  by  the  statute  of  frauds,  there  being  no  note  or  memorandum  of 
the  contract  signed  by  him.  This  ground  was  not  taken  in  the  com- 
plaint, and  was  raised  for  the  first  time  in  the  request  for  findings. 
The  complaint  in  substance  alleges  the  existence  of  a  contract  for  the 
purchase  of  the  bonds,  and  seeks  to  avoid  the  loss  charged  thereon  on 
the  ground  of  fraud  in  the  inception  of  the  contract,  and  because  the 
sale  under  the  ■• '  stop  order  "  was  made  in  disregard  of  the  price  limited 
therein.  The  general  rule  is  that  the  defence  of  the  statute  of  frauds 
must  be  pleaded,  except  where  the  complaint  on  its  face  discloses  a 
case  within  the  statute.  It  cannot  be  doubted  that  if  the  defendants 
had  brought  an  action  to  recover  a  balance  claimed  to  be  due  on  the 
contract  for  the  purchase  of  the  bonds,  without  disclosing  whether 
the  contract  was  oral  or  written,  the  plaintiff  would  have  been  bound  to 
plead  the  statute  to  avail  himself  of  its  protection.  The  plaintiff, 
having  become  an  actor,  and  brought  an  action  to  impeach  the  account 
on  grounds  which  implied  the  existence  of  a  formal  contract,  is  not  in 
a  position  to  question  the  validity  of  the  contract  under  the  statute. 
(See  Cozine  v.  Graham,  2  Paige,  177 ;  Vaupell  v.  Woodward,  2  Sandf. 
Ch.  143  ;  2  Story's  Eq.  §  755.) 

This  conclusion  renders  it  unnecessary  to  determine  whether  the 
various  writings  put  in  evidence  are  suiBcient  to  satisfy  the  require- 
ments of  the  statute,  and  constitute  a  note  or  memorandum  of  the 
contract  signed  by  the  purchaser. 

Judgment  affirmed. 


JACKSON  ET  AL.  V.  TUPPER  et  al. 

101  N.  Y.  515 ;    5  N.  E.  65.    1886. 

Defendants  appealed  from  a  judgment  in  favor  of  plaintiffs  for 
$4,131  damages,  for  breach  of  a  contract  to  sell  eight  hundred  tons  of 
ice  and  store  it  in  a  good  house  that  would  stand  a  year.  About  three 
months  after  the  contract  was  made  the  house  fell. 
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N".  P-  Hinman,  for  appellants. 

G.  B.  Wellington,  for  respondents. 

Andrews,  J.  It  is  conceded  that  the  oral  contract  of  February  28, 
1880,  for  the  sale  and  storage  of  the  ice,  was,  when  made,  void  under 
the  statute  of  frauds.  It  must  also  be  conceded,  under  the  decisions  in 
this  State,  that  it  was  not  validated  by  the  payment  made  in  May,  1880. 
By  our  statute,  payment  operates  to  take  an  oral  contract  for  the  sale 
of  goods  for  the  price  of  fifty  dollars  or  more,  out  of  the  statute,  only 
when  it  is  made  at  the  time  of  the  contract.  2  Rev.  St.  136,  §  3.  The 
decisions  have  construed  this  provision  of  the  statute  with  great 
strictness.  Hunter  v.  Wetsell,  57  N.  Y.  375,  84  N.  Y.  549  ;  AUis  v. 
Read,  45  N.  Y.  142.  It  is  in  substance  held  that  payment  subsequentlj' 
made,  although  conforming  to  the  oral  agreement,  is  insufficient  of 
itself  to  make  the  prior  oral  agreement  valid.  There  must  be  enough, 
in  addition  to  the  act  of  pa3'ment,  to  show  that  the  terms  of  the  prior 
oral  contract  were  then  in  the  minds  of  the  parties,  and  were  reaffirmed 
by  them  ;  and  this  being  shown  a  cause  of  action  arises,  not  on  the 
prior  oral  contract,  but  on  the  new  contract  made  at  the  time  of  the 
payment.  The  plaintiffs  did  not  bring  their  case  within  this  principle. 
There  was  no  restatement  of  the  terms  of  the  prior  oral  agreement 
when  the  payment  of  Maj'  1,  1880,  was  made,  and  no  express  recog- 
nition thereof,  nor  was  the  payment  made  for  the  avowed  purpose  of 
binding  the  prior  bargain.  It  is  expressly'  found  tliat  nothing  was  said 
at  the  time  b3'  either  party  about  the  contract  of  February'  28,  1880,  or 
its  terms.  But  a  prior  void  contract  may  be  validated  by  a  subsequent 
receipt  and  acceptance  by  the  buyer,  pursuant  thereto,  of  the  goods,  or 
part  of  them,  which  are  the  subject  of  the  contract.  2  Rev.  St.  136, 
§  3  ;  McKnight  v.  Dunlop,  5  N.  Y.  537.  Where  this  has  been  done, 
the  cause  of  action  arises  on  the  original  oral  agreement,  authenticated 
by  the  act  of  acceptance.  There  is  no  statute  difficult}',  as  in  the  case 
of  a  subsequent  payment,  because  the  statute  does  not,  as  in  that  case, 
require  that  the  acceptance  must  be  at  the  time  of  the  making  of  the 
oral  agreement. 

It  was  found  in  this  case  that,  after  the  oral  agreement  of  February 
28,  1880,  was  made,  "the  said  ice  was  received  and  accepted  \>y  the 
plaintiffs."  It  is  impossible  to  construe  the  finding  except  as  referring 
to  the  ice  which  was  the  subject  of  the  oral  agreement  of  that  date,  and 
as  referring  to  an  acceptance  thereunder.  This  relieved  the  contract 
from  the  ban  of  the  statute. 

No  question  is  presented  as  to  the  right  of  the  plaintiffs  to  the  judg- 
ment recovered,  assuming  that  the  contract  of  February  28,  1880,  was 
validated. 

The  judgment  should  be  affirmed. 

All  concur. 
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M'LEAN  V.  NICOLL. 
7  Jurist,  N.  8.  999.     1861. 

This  was  an  action  for  goods  sold  and  delivered,  and  for  goods  bar- 
gained and  sold,  and  for  the  hire  of  goods  by  the  plaintiff  let  to  hire  to 
the  defendant^  and  on  an  account  stated.  Plea,  never  indebted.  The 
cause  was  tried  before  Bramwell,  B.  It  appeared  that  on  the  18th 
December,  1860,  the  defendant  called  at  plaintiff's  shop  and  ordered 
the  goods  mentioned  in  the  invoice  below.  He  desired  that  the  goods 
might  be  sent  to  Jersej'  to  be  delivered  there,  and  it  was  agreed  that 
the  glass  should  be  plate-glass  of  the  best  quality,  and  that  the  plaintiff 
should  insure  it  from  breakage.  The  plaintiff  on  shipping  the  goods 
sent  the  defendant  an  invoice,  which  contained  the  names  of  the  par- 
ties, a  description  of  the  goods,  and  the  prices. 

To  this  the  defendant  replied  in  the  following  letter :  — 

MiDVALE  House,  Jekset,  January  18,  1861. 

Sir,  —  You  advise  having  forwarded  a  printed  list,  patterns,  and  prices:  it 
has  not  reached.  In  your  account  I  apprehend  there  must  be  some  mistake: 
your  charge  for  loan  of  cases  and  packing  is  equivalent  to  their  value.  Please 
rectify  this.  Yours  truly, 

Edward  Nicoll. 
Mk.  M'Lean,  Lokdon. 

The  ship  by  which  the  goods  were  sent  was  lost,  and  the  goods  were 
rendered  useless.  On  this  evidence  Bramwell,  B.,  ordered  the  plaintiff 
to  be  nonsuited,  for  want  of  a  memorandum  as  required  b^-  the  17th 
section  of  the  statute  of  frauds,  with  leave  to  move  for  a  rule  to  set 
aside  the  nonsuit  and  enter  a  verdict  for  £48  10s.  Qd.,  if  the  court 
should  be  of  opinion  that  the  documents  in  evidence  constituted  a 
suflicient  memorandum. 

O'Malley  having  obtained  a  rule  accordingly, 

Hayes,  Serjt.,  <&  Thrupp,  showed  cause. 

O'Malley  &  D.  D.  Keane,  contra. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  dis- 
charged. We  all  think  the  memorandum  must  contain  all  the  terms  of 
the  contract.  Now  the  invoice  taken  with  the  answer  does  not  contain 
all  the  terms  of  the  contract.  No  doubt  cases  have  decided  that  an 
invoice  responded  to  bj'  a  signed  letter  may  form  a  memorandum  to 
satisfy  the  statute  of  frauds.  But  in  those  cases  it  was  held  that  the 
memorandum  must  contain  all  the  terms  of  the  contract ;  and  the  in- 
voice taken  with  the  answer  does  not  contain  all  the  terms  of  the  con- 
tract according  to  the  evidence  of  the  plaintiff:  one  term  of  the  contract, 
relating  to  the  quality  of  the  glass,  is  not  mentioned  in  the  invoice  at  all ; 
and  as  the  memorandum  should  contain  all  the  terms  of  the  contract, 
we    cannot   hold   that  the  statute  of  frauds  has  been  complied  with. 
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We  are  first  to  inquire  what  was  the  real  contract,  and  then  whether 
the  invoice  and  answer  together  furnish  a  memorandum  of  what  was  " 
the  real  contract.  It  is  to  be  regretted  that  we  should  be  under  the 
necessit3'  of  entering  upon  such  frequent  instances  of  non-compliance 
with  the  statute.  The  cases  have  gone  very  far  in  putting  the  corre- 
spondence of  parties  together  aud  constituting  a  memorandum  to  satisfy 
the  statute.  But  I  think  we  should  not  be  always  searching  for  some- 
thing equivalent  to  a  memorandum  ;  and  in  this  case  certainly  we  could 
not  on  any  principle  hold  that  any  had  been  shown. 

Maktin,  B.  ...  If  the  contract  be  in  writing,  it  is  evidence  of 
itself:  if  it  be  a  verbal  contract,  the  written  evidence  of  it  must  be  sub- 
sequent to  the  contract;  and  the  document,  if  corresponding  to  the 
verbal  contract  and  signed,  is  sufficient.  But  as  my  brother  Channell 
has  pointed  out,  the  writing  in  this  case  does  not  correspond  in  every 
respect  to  the  real  contract. 

Channell,  B.  I  also  am  of  opinion  that  the  rule  should  be  dis- 
charged. I  feel  no  doubt  .  .  .  that  an  invoice  and  letter  taken  together 
maj'  constitute  a  memorandum  to  satisf}'  the  statute.  It  has  often  been 
said  that  the  statute  was  intended  to  prevent  fraud  and  perjury  by 
putting  an  end  to  contracts  unevidenced  by  writing.  The  more  correct 
view  is  that  the  contract  still  exists,  but  that  it  cannot  be  put  in  force. 
I  think  that  when  we  inquire  whether  a  verbal  contract  correspond  to 
the  writing  we  ma}'  be  letting  in  the  very  evils  which  the  statute  was 
meant  to  avoid.  But  it  is  too  late  to  dispute  the  cases  on  this  subject. 
I  quite  agree  that  it  is  not  necessary  to  show  evei'y  individual  incident 
in  the  contract,  but  that  a  substantial  contract  must  be  shown.  Is  the 
substantial  contract  here  set  out  in  writing  ?  I  think  not.  The  frames 
were  to  be  fitted  with  the  best  glass,  which  was  a  material  element  in 
the  bargain.  Suppose  there  were  no  question  of  the  statute  of  frauds, 
the  defendant  might  have  refused  to  receive  anything  but  the  very  best 
glass.  The  invoice  says  nothing  of  this,  and  therefore  the  proof  fails, 
and  the  rule  must  be  discharged.  Bule  discharged. 


CLARK  ET  AL.  V.  FEY. 
121  N.  Y.  470.     1890. 

Finch,  J.  It  is  not  disputed  that  the  rails  which  were  finally 
tendered  to  the  vendee,  and  then  sold  for  his  account  and  risk,  pro- 
ducing a  deficiency  below  the  contract  price,  which  deficiency  forms  the 
subject  of  the  action,  were  not  the  rails  which  the  vendee  bought  and 
the  vendor  sold.  By  the  original  written  contract,  those  rails  were  to 
be  500  tons,  shipped  "from  the  other  side,  January  or  February  or 
March,  seller's  option."     It  is  the  settled  rule  that,  in  a  case  like  the 
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present,  the  date  of  tlie  shipment  is  a  material  element  in  the  identifica- 
tion of  the  property-.  Hill  v.  Blake,  97  N.  Y.  216  ;  Tobias  v.  Lissberger, 
105  N.  Y.  404.  It  was  not  500  tons  of  rails  generall}'  that  were  the 
subject  of  the  contract,  but  a  specific  quantity,  shipped  from  the  other 
side  during  the  three  named  months,  and  unless  such  were  tendered  the 
contract  was  not  performed.  The  offer  of  other  rails  would  impose  no 
obligation  upon  the  purchaser.  It  is  clear,  therefore,  that  the  tender 
finally  made  was  not  of  the  property  specified  in  the  contract,  and  left 
no  liability  upon  the  vendee  resulting  from  his  refusal  to  accept,  unless 
there  is  something  else  about  the  case. 

There  is  something  else  about  the  case  upon  which  the  vendors  rely 
as  entitling  them  to  a  recover}- ;  and  that  is  an  alleged  parol  modifica- 
tion of  the  original  contract  which  made  the  final  tender  and  the  sale 
founded  upon  it  sufficient.  A  conversation  relative  to  the  existing 
agreement  took  place  between  the  vendee  and  Mr.  Post,  representing 
the  vendors,  on  or  about  the  20th  day  of  April.  That  was  within  the 
permitted  time  of  delivery.  Tbe  seller  might  have  shipped  during  the 
last  days  of  March  by  sail  instead  of  by  steam,  and  so  had  an  average 
of  from  35  to  45  days  for  the  arrival.  The  conversation,  as  detailed  by 
Mr.  Post,  was  thus  stated :  "  Mr.  Fe}'  came  in,  and  said  that,  in  con- 
sequence of  the  price  of  old  rails  falling  from  $45  a  ton  to  practically 
$23  a  ton,  it  was  a  very  difficult  thing  for  him  to  take  those  rails ;  that 
he  could  not  sell  them  now  to  anybodj-,  and  wanted  me  to  be  as  easy 
■with  him  as  I  could,  and  wanted  me  to  carry  the  rails,  and  give  him 
some  rails  later.  I  told  him,  on  personal  considerations, — I  had 
known  him  for  a  long  time,  —  that  I  would  do  everything  I  could  to 
accommodate  him.  I  said  I  would  carry  the  rails  for  him,  and  give  him 
some  rails  a  little  further  on  in  place  of  them,  and  perhaps  the  price 
would  get  better."  It  is  evident  that  this  conversation  on  the  part  of 
Mr.  Fe3'  was  based  upon  the  assumption  that  the  contract  rails  had 
arrived,  and  were  ready  for  delivery,  and  had  been  duly  tendered. 
Indeed,  Mr.  Post  was  asked,  "In  that  conversation,  at  that  time,  did 
you  say  anything  about  your  readiness  to  deliver  the  iron  that  he  had 
bought  of  j-ou  ?"  and  answered,  "  Perhaps  I  should  have  said  earlier 
that  that  was  the  basis  of  having  informed  him  we  were  ready  to  do  it, 
and  wanting  him  to  pay  for  it  was  the  reason  he  wanted  us  to  make  it 
easy  for  him."  Mr.  Post  was  further  asked,  "  You  did  make  such  an 
offer  to  him  at  that  time?"  and  replied  in  the  affirmative.  And  thus  the 
basis  of  this  new  negotiation  was  an  understanding  on  both  sides  that 
the  contract  rails  had  arrived,  were  ready  for  delivery,  and  that  pay- 
ment was  due.  By  the  contract,  the  purchase  price  was  payable  in  part 
upon  delivery  to  the  vendee  of  "  order  on  vessels,"  and  balance  "  on 
handing  weigh-master's  return."  No  such  order  or  return  was  tendered 
in  April,  and  the  facts  leave  it  doubtful  whether  the  sellers  in  the  month 
of  April  were  in  possession  of  or  could  have  tendered  either.  But 
assuming  that  they  could  have  made  deliverj-  in  the  mode  prescribed  by 
the  contract,  and  that  tliey  were  excused  from  the  formal  tender  of  the 


72  CLARK   V.   FEY.  [CHAP.  I. 

papers  by  the  act  of  Fey,  it  is  yet  apparent  that  one  of  two  things  fol- 
lowed, dependent  upon  the  construction  of  the  parol  agreement.  That 
is  somewhat  ambiguous  in  its  terms,  but  it  could  have  had  only  one  of 
two  meanings.  It  must  be  construed  as  an  agreement,  either  that  the 
plaintiffs,  having  set  apart  and  tendered  the  contract  rails  which  had 
arrived,  and  payment  for  which  was  due,  would  "  carry  them"  for  the 
account,  and  at  the  risk  of  Fey,  for  an  indefinite  but  reasonable  period, 
or  that  the  sale  of  the  contract  rails  should  be  mutuallj'  abandoned,  and 
instead  thereof  the  sellers  should  be  permitted  to  deliver,  and  the  buj-er 
would  accept,  other  and  different  rails  from  those  specified  in  the  written 
contract.  I  do  not  see  how,  upon  either  construction,  the  plaintiffs 
could  recover. 

They  did  not  "  cany  "  the  contract  rails.  At  the  conversation  in 
April,  none  had  been  set  apart  and  identified  as  the  property  of  Fey 
under  the  contract,  even  if  we  concede  that  such  separation  and  identi- 
fication was  within  the  then  power  of  the  sellers.  The}-  had  not  set 
apart  rails  for  Fey  as  his,  and  as  being  carried  for  him.  It  was  not 
until  some  time  in  June  that  500  -tons  of  rails  were  set  apart  as  the 
property  of  Fe}',  and  that  was  done  upon  the  requirement  of  parties 
interested  with  the  vendors,  who  "  insisted  upon  it  that  Mr.  Fej'  should 
take  those  rails  so  as  to  make  him  pay  the  storage."  It  is  plain  that  up 
to  that  time  no  specific  rails  had  been  set  apart  or  identified  as  the  con- 
tract propert}'  of  Fej'  upon  which  he  was  liable  for  storage.  But  the 
sellers  did  not  carry  the  contract  rails.  If  thej-  ever  in  anj-  manner 
separated  or  identified  them,  thej'  sold  them  to  other  parties ;  for 
Mr.  Post  says  that  he  told  Fey  in  June,  "  We  were  going  to  set  aside 
five  hundred  tons  of  rails  for  him,  and  he  said  that  was  all  right."  The 
500  tons  thus  set  apart  in  the  month  of  June  to  be  carried  for  Fej-,  and 
upon  which,  therefore,  he  was  to  pay  storage,  were  rails  not  shipped  in 
the  contract  months,  or  not  shown  to  have  been  so  shipped.  When 
ultimately  sold,  it  appears  from  the  bills  of  lading  that  some  were 
shipped  on  the  Ivanhoe  at  Antwerp,  April  9,  1880 ;  some  by  the 
Apotheke  Deising  at  Amsterdam,  April  28,  1880 ;  and  some  bj-  the 
Sara  Caino,  whose  date  of  sailing  from  the  other  side  is  unproved.  And 
it  was  these  rails  which  the  vendee  was  called  upon  to  accept,  and 
which  were  sold  for  his  account  on  his  refusal.  So  that  the  sellers  did 
not  carry  for  Fey  the  contract  rails,  and  tender  them  for  final  acceptance. 

The  other  view  of  the  April  conversation  dispenses  with  such  tender 
of  contract  rails,  and  permits  the  carrying  and  offer  of  anj-  old  rails 
shipped  from  the  other  side,  irrespective  of  the  date  of  shipment.  But 
that  is  a  new  contract,  and  not  a  modification  of  the  old  one.  It  sub- 
stitutes for  the  sale  of  the  contract  iron  a  new  sale  of  different  iron, 
which  never  before  had  been  the  subject  of  a  contract.  It  was  not 
merely  a  change  of  the  date  of  delivery  and  the  time  of  payment,  but  of 
the  very  subject  matter  of  the  contract,  —  of  the  thing  sold  on  the  one 
hand,  and  purchased  on  the  other.  It  touched  and  altered  the  con- 
sideration and  substance  of  the  agreement,  instead  of  merely  modifying 
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the  terms  and  manner  of  performance.  The  old  contract  was  not  to 
be  performed  at  all.  The  property  which  it  stipulated  about  was  not 
to  be  sold  by  one  party  or  bought  by  the  other,  but  instead  thereof,  and 
in  place  of  the  iron  to  which  it  related,  a  new  contract  for  the  sale  and 
purchase  of  different  iron  entirely.  That  new  contract  was  by  parol, 
and  void  under  the  statute  of  frauds ;  and  so  neither  view  of  the  new 
agreement  will  enable  the  plaintiffs  to  recover.  The  old  contract  was 
rescinded  ;  the  new  one  remained  wholly  executory  on  both  sides.  We 
discover  no  ground  upon  which  the  judgment  can  be  deemed  erroneous, 
and  it  should  be  aflBrmed,  with  costs.    All  concur.* 


CLASON  V.  BAILEY. 
14  Johnson  (N.  Y.),  484.    1817. 

The  Chancellor.  The  case  struck  me  upon  the  argument  as  being 
very  plain.  But  as  it  may  have  appeared  to  otjier  members  of  the  court 
in  a  different  or  at  least  in  a  more  serious  light,  I  will  very  briefly  state 
the  reasons  why  I  am  of  opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed. 

The  contract  on  which  the  controversy  arises  was  made  in  the  follow- 
ing manner. 

Isaac  Clason  employed  John  Townsend  to  purchase  a  quantity  of  rye 

1  In  Moore  v.  Campbell,  10  Exch.  323  (1854),  Baron  Parke  said  :  "Another  ques- 
tion raised  by  Mr.  Hill  was  as  to  the  effect  of  the  alteration  by  parol  of  the  written 
contract  to  deliver  the  goods  on  the  quay  to  be  weighed  by  the  landing  scales,  and 
substitute  a  delivery  from  the  warehouse.  He  contended  that  this  operated  as  a  new 
contract  embodying  all  the  terms  of  the  old  one  except  the  delivery  on  the  quay  by 
landing  weight,  and  that  such  new  contract  was  necessarily  a  waiver  or  discharge  of 
the  old  one,  and  being  made  before  the  breach  of  the  old  contract  the  fourth  plea  was 
supported.  That  plea  was,  '  that,  after  the  making  of  the  agreement  and  before 
breach,  the  agreement  was  mutually  rescinded  by  the  plaintiff  and  defendant.'  We 
do  not  think  that  this  plea  was  proved  by  this  evidence.  The  parties  never  meant  to 
rescind  the  old  agreement  absolutely,  which  this  plea,  we  think,  imports.  If  a  new 
valid  agreement  substituted  for  the  old  one  before  breach  would  have  supported  the 
plea,  we  need  not  inquire,  for  tlie  agreement  was  void,  there  being  neither  note  in 
writing  nor  part  payment,  nor  delivery  nor  acceptance  of  part  or  all.  •  This  was 
decided  by  the  cases  of  Stead  v.  Dawber,  10  A.  &  E.  57,  and  Marshall  v.  Lynn,  6 
M.  &  W.  109. 

"  A  further  question  may  arise  on  the  new  trial,  considering  the  old  contract  to  be 
still  in  force  in  all  its  parts,  which  must  be  done  ;  for  instance,  whether  the  plaintiff 
on  his  part  declared  his  option  and  was  ready  to  give  his  acceptance  in  due  time. 
The  delivery  from  the  warehouse  instead  of  the  quay  not  being  authorized  by  the 
old  contract,  the  only  one  in  force,  the  sufficiency  of  the  delivery  or  transfer  order 
cannot  now  be  a  question.  If  the  plaintiff'  had  already  accepted  and  received  the 
goods  in  the  warehouse,  or  even  the  delivery  or  transfer  order  in  the  form  offered,  as 
a  performance  of  the  contract  on  the  defendant's  part,  there  would  have  been  a  good 
answer  by  way  of  accord  and  satisfaction  ;  but  no  such  question  arises  in  this  case." 
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for  him.  He  in  pursuance  of  this  authority  purchased  of  Bailej'  and 
Voorhees  3,000  bushels  at  one  dollar  per  bushel,  and  at  the  time  of 
closing  the  bargain  he  wrote  a  memorandum  in  his  memorandum  book, 
in  the  presence  of  Bailey  and  Voorhees,  in  these  words :  "  February 
29th,  bought  for  Isaaac  Clason  of  Bailey  and  Voorhees  3,000  bushels  of 
good  merchantable  rye,  deliverable  from  the  5th  to  the  15th  of  April 
next,  at  one  dollar  per  bushel,  and  payable  on  delivery." 

The  terms  of  the  sale  and  purchase  had  been  previously  communi- 
cated to  Clason,  and  approved  of  by  him;  and  j'et  at  the  time  of  deliv- 
ery he  refused  to  accept  and  pay  for  the  rye. 

The  objection  to  the  contract  on  the  part  of  Clason  is  that  it  was  not 
a  valid  contract  within  the  statute  of  frauds  : 

1 .  Because  the  contract  was  not  signed  by  Baile3'  and  Voorhees. 

2.  Because  it  was  written  with  a  lead  pencil  instead  of  pen  and  ink. 
I  will  examine  each  of  these  objections. 

It  is  admitted  that  Clason  signed  this  contract  by  the  insertion  of  his 
name  by  his  authorized  agent  in  the  body  of  the  memorandum.  The 
counsel  for  the  plaintiff  in  error  do  not  contend  against  the  position 
that  this  was  a  sufficient  subscription  on  his  part.  It  is  a  point  settled 
that  if  the  name  of  a  partj'  appears  in  the  memorandum,  and  is  appli- 
cable to  the  whole  substance  of  the  writtng,  and  is  put  there  by  him  or 
by  his  authority-,  it  is  immaterial  in  what  part  of  the  instrument  the  name 
appears,  whether  at  the  top,  in  the  middle,  or  at  the  bottom.  Saun- 
derson  v.  Jackson,  2  Bos.  &  Pull.  238  ;  Welford  v.  Beazely,  3  Atk.  503  ; 
Stokes  V.  Moore,  cited  by  Mr.  Coxe  in  a  note  to  1  P.  Wms.  771.  Forms 
are  not  regarded,  and  the  statute  is  satisfied  if  the  terms  of  the  contract 
are  in  writing  and  the  names  of  the  contracting  parties  appear.  Cla- 
son's  name  was  inserted  in  the  contract  by  his  authorized  agent ;  and 
if  it  were  admitted  that  the  name  of  the  other  part3'  was  not  there  by 
their  direction,  j'et  the  better  opinion  is  that  Clason,  the  party  who  is 
"sought  to  be  charged,  is  estopped  by  his  name  from  saj'ing  that  the 
contract  was  not  duly  signed  within  the  purview  of  the  statute  of  frauds  ; 
and  that  it  is  sufficient  if  the  agreement  be  signed  by  the  party  to  be 
charged. 

It  appears  to  me  that  this  is  the  result  of  the  weight  of  authority 
both  in  the  courts  of  law  and  equity. 

In  Ballard  v.  Walker,  3  Johns.  Cas.  60,  decided  in  the  Supreme 
Court  in  1802,  it  was  held  that  a  contract  to  sell  land,  signed  by  the 
vendor  only  and  accepted  by  the  other  party,  was  binding  on  the 
vendor,  wlio  was  the  party  there  sought  to  be  charged.  So  in  Roget 
V.  Merritt,  2  Caines,  117,  an  agreement  concerning  goods,  signed  by 
the  seller  and  accepted  by  the  buyer,  was  considered  a  valid  agreement, 
and  binding  on  the  party  who  signed  it. 

These  were  decisions  here,  under  both  branches  of  the  statute,  and 
the  cases  in  the  English  courts  are  to  the  same  effect. 

In  Saunderson  v.  Jackson,  2  Bos.  &  Pull.  238,  the  suit  was  against 
the  seller  for  not  delivering  goods  according  to  a  memorandum  signed 
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by  him  only ;  and  judgment  was  given  for  the  plaintiff,  notwithstand- 
ing the  objection  that  this  was  not  a  sufficient  note  within  the  statute. 
In  Champion  v.  Plummer,  4  Bos.  &  Pull.  252,  the  suit  was  against  the 
seller,  who  alone  had  signed  the  agreement.  No  objection  was  made 
that  it  was  not  signed  by  both  parties ;  but  the  memorandum  was  held 
defective,  because  the  name  of  the  buyer  was  not  mentioned  at  all,  and 
consequently  there  was  no  certainty  in  the  writing.  Again,  in  Egerton 
V.  Mathews,  6  East,  307,  the  suit  was  on  a  memorandum  for  the  pur- 
chase of  goods,  signed  only  by  the  defendant,  who  was  the  buyer ;  and 
it  was  held  a  good  agreement  within  the  statute.  Lastly,  in  Allen  v. 
Bennet,  3  Taunton,  169,  the  seller  was  sued  for  the  non-delivery  of 
goods  in  pursuance  of  an  agreement  signed  by  him  only  ;  and  judgment 
was  rendered  for  the  plaintiff.  In  that  case,  Mansfield,  C.  J.,  made  the 
observation  that  "the  cases  of  Egerton  v.  Mathews,  Saunderson  v. 
Jackson,  and  Champion  v.  Plummer  suppose  a  signature  by  the  seller 
to  be  sufficient ;  and  every  one  knows  it  is  the  daily  practice  of  the 
Court  of  Chancery  to  establish  contracts  signed  by  one  person  onlj', 
and  3'et  a  court  of  equity  can  no  more  dispense  with  the  statute  of 
frauds  than  a  court  of  law  can."  So  Lawrence,  J.,  observed  that  "the 
statute  clearly  supposes  the  probability  of  there  being  a  signature  by 
one  person  only." 

If  we  pass  from  the  decisions  at  law  to  the  courts  of  equity,  we  meet 
with  the  same  uniform  construction.  Indeed,  Lord  Eldon  has  said,  18 
Vesej',  183,  that  chancery  professes  to  follow  courts  of  law  in  the  con- 
struction of  the  statute  of  frauds.  .  .   . 

Clason,  who  signed  the  agreement  and  is  the  party  sought  to  be 
charged,  is  then,  according  to  the  authorities,  bound  bj'  the  agreement ; 
and  he  cannot  set  up  the  statute  in  bar.  But  I  do  not  deem  it  abso- 
lutelj'  necessary  to  place  the  cause  on  this  ground ;  though,  as  the 
question  was  raised  and  discussed,  I  thought  it  would  be  useful  to 
advert  to  the  most  material  cases,  and  to  trace  the  doctrine  through' 
the  course  of  authoritj'.  In  my  opinion  the  objection  itself  is  not  well 
founded  in  point  of  fact. 

The  names  of  Bailej-  and  Voorhees  are  as  much  in  the  memorandum 
as  that  of  Clason.  The  words  are  :  ' ' Bought  for  Isaac  Clason,  of  Bailej' 
and  Voorhees,  3,000  bushels,"  &c. ;  and  how  came  their  names  to  be 
inserted?  Most  undoubtedly'  they  were  inserted  by  their  direction  and 
consent,  and  so  it  appears  by  the  special  verdict.  The  jury  find  that, 
when  the  bargain  was  closed,  Townsend  the  agent  of  Clason  did  at  the 
time  and  in  their  presence  write  the  memorandum  ;  and  if  so,  were  not 
their  names  inserted  b}'  theii'  consent?  Was  not  Townsend  their  agent 
for  that  purpose?  If  they  had  not  assented  to  the  memorandum,  they 
should  have  spoken.  But  they  did  assent,  for  the  memorandum  was 
made  to  reduce  the  bargain  to  writing  in  their  presence  at  the  time  it 
was  closed.  It  was  therefore  as  much  their  memorandum  as  if  tbey 
had  written  it  themselves.  Townsend  was  so  far  the  acknowledged 
agent  of  both  parties.    The  auctioneer  who  takes  down  the  name  of  the 
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buyer  when  he  bids  is,  quoad  hoc,  his  agent.  Emmerson  ?)•  Heelis,  2 
Taunt.  38.  The  contract  was  then  in  judgment  of  law  reduced  to  writ- 
ing, and  signed  bj'  both  parties  ;  and  it  appears  to  me  to  be  as  unjust 
as  it  is  illegal  for  Clason  or  his  representatives  to  get  rid  of  so  fair 
a  bargain  on  so  groundless  a  pretext. 

2.  The  remaining  objection  is  that  the  memorandum  was  made  with 
a  lead  pencil. 

The  statute  requires  a  writing.  It  does  not  undertake  to  define  with 
what  instrument  or  with  what  material  the  contract  shall  be  written. 
It  only  requires  it  to  be  in  writing  and  signed,  etc.  The  verdict  here 
finds  that  the  memorandum  was  written  ;  but  it  proceeds  further,  and 
tells  us  with  what  instrument  it  was  written,  viz.,  with  a  lead  pencil. 
But  what  have  we  to  do  with  the  kind  of  instrument  which  the  parties 
employed,  when  we  find  all  that  the  statute  required,  viz.,  a  memo- 
randum of  the  contract  in  writing,  together  with  the  names  of  the 
parties  ? 

To  write  is  to  express  one's  ideas  by  letters  visible  to  the  eye.  The 
mode  or  manner  of  impressing  those  letters  is  no  part  of  the  substance 
or  definition  of  writing.  A  pencil  is  an  instrument  with  which  we  write 
without  ink.  .  .  .  The  common  law  has  gone  so  far  to  regulate  writ- 
ings as  to  make  it  necessary  that  a  deed  should  be  written  on  paper  or 
parchment,  and  not  on  wood  or  stone.  This  was  for  the  sake  of  du- 
rabilit}'  and  safetj- ;  and  this  is  all  the  regulation  that  the  law  has 
prescribed.  The  instrument  or  the  material  by  which  letters  were  to 
be  impressed  on  paper  or  parchment  has  never  yet  been  defined.  This 
has  been  left  to  be  governed  by  public  convenience  and  usage  ;  and  as 
far  as  questions  have  arisen  on  this  subject,  the  courts  have,  with  great 
latitude  and  liberality,  left  the  parties  to  their  own  discretion.  It  has 
accordingly  been  admitted  (2  Black.  Com.  297 ;  2  Bos.  &  Pull.  238 ; 
3  Esp.  Eep.  180)  that  printing  was  writing  within  the  statute  and  (2 
Bro.  585)  that  stamping  was  equivalent  to  signing,  and  (8  Vese}',  175) 
that  making  a  mark  was  subscribing  within  the  act.  I  do  not  find  any 
case  in  the  courts  of  common  law  in  which  the  ^ery  point  now  before 
us  has  been  decided,  viz.,  whether  writing  with  a  lead  pencil  was  suffi- 
cient ;  but  there  are  several  cases  in  which  such  writings  were  pro- 
duced, and  no  objection  taken.  The  courts  have  impliedly  admitted 
that  writing  with  suQh  an  instrument,  without  the  use  of  any  liquid, 
was  valid.  Thus  in  a  case  in  Corhyns's  Reports  (p.  -151)  the  counsel 
cited  the  case  of  Loveday  v.  Claridge,  in  1730,  where  Loveday,  intend- 
ing to  make  his  will,  pulled  a  paper  out  of  his  pocket,  wrote  some 
things  down  with  ink,  and  some  with  a  pencil,  and  it  was  held  a  good 
will.  But  wc  have  a  more  full  and  authentic  authority  in  a  late  case 
decided  at  Doctors  Commons  (Rymes  v.  Clarkson,  1  Phillim.  Rep.  22), 
where  the  verj'  question  arose  on  the  validitj-  of  a  codicil  written  with 
a  pencil-  It  was  a  point  over  which  the  Prerogative  Court  had  complete 
jurisdiction,  and  one  objection  taken  to  the  codicil  was  the  material 
with  which  it  was  written  ;  but  it  was  contended  on  the  other  side  that 
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a  man  might  write  his  will  with  any  material  he  pleased,  quocunque 
modo  velit,  quocitnque  modo  possit ;  and  it  was  ruled  by  Sir  John 
NichoU  that  a  will  or  codicil  written  in  pencil  was  valid  in  law. 

The  statute  of  frauds,  in  respect  to  such  contracts  as  the  one  before 
lis,  did  not  require  any  formal  and  solemn  instrument.  It  oulj-  required 
a  note  or  memorandum,  which  imports  an  informal  writing  done  on  the 
spot,  in  the  moment  and  hurry  and  tumult  of  commercial  business.  A 
lead  pencil  is  generally  the  most  accessible  and  convenient  instrument 
of  writing  on  such  occasions  ;  and  I  see  no  good  reason  why  we  should 
wish  to  put  an  interdict  on  all  memoranda  written  with  a  pencil.  I  am 
persuaded  it  would  be  attended  with  much  inconvenience,  and  afford 
more  opportunities  and  temptations  to  parties  to  break  faith  with  each 
other,  than  hy  allowing  the  writing  with  a  pencil  to  stand.  It  is  no 
doubt  very  much  in  use.  The  courts  have  frequently  seen  such  papers 
before  them,  and  have  always  assumed  them  to  be  valid.  This  is 
a  sanction  not  to  be  disregarded. 

I  am  accordingly  of  opinion  that  the  judgment  of  the  Supreme  Court 
ought  to  be  affirmed. 

This  was  the  opinion  of  the  court.  (Elmendorf  and  Livingston, 
Senators,  dissenting.) 

It  was  thereupon  ordered,  adjudged,  and  decreed  that  the  judgment 
of  the  Supreme  Court  be  in  all  things  affirmed . 
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58  N.  H.  229.    1877. 

Assumpsit,  for  not  accepting  lumber.  Verdict  for  the  plaintiff : 
motion  of  the  defendant  for  a  new  trial.  As  evidence  of  the  memoran- 
dum required  by  the  statute  of  frauds,  the  plaintiff  introduced,  subject 
to  exception,  a  letter  written  and  signed  by  the  defendant,  a  memoran- 
dum written  by  the  defendant,  and  a  letter  written  and  signed  by  the 
plaintiff. 

Lancastek,  Dec.  21,  1867. 

J.  B.  Brown,  Esq.  —  Dear   Sir:   Can  you  get  20  M.  feet  maple,  the  best 

quality,  the  coming  winter,  saw  it  in  the  spring  (or  winter),  and  deliver  it  at 

the  depot  at  your  place  in  July  next  ?     If  so,  how  much  per  M.  ?     Please  call  at 

my  place  when  you. are  at  Lancaster,  and  we  will  talk  it  over,  or  write  me  all 

the  particulars. 

Respectfully  yours, 

J.  M.  Whipple. 

Rock  maple,  clear,  for  J.  M.  Whipple,  15,000  feet;  10,000  feet  2  inches 
thick;  5,000  feet  IJ  inches  thick.  To  be  delivered  at  the  railroad  track 
Price  $20  per  M. 
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May,  1868. 
John  M.  Whipple  :  —  The  maple  lumber  which  I  agreed  to  get  out  for  you 
is  ready  for  delivery.     Would  like  to  have  you  call  up  and  take  the  account  of 
it,  as  I  wish  to  draw  it  over  to  the  railroad  track. 

James  B.  Brown. 

May,  Drew,  &  Jordan,  for  the  defendant. 

J.  H.  Benton,  Jr.,  for  the  plaintiff. 

Doe,  C.  J.  When  one  document  refers  to  another,  the  latter  is,  for 
the  purpose  of  such  reference,  incorporated  with  the  former.  1  Starkie, 
Ev.  359  (p.  580  of  4th  Eng.  ed.)  ;  Simons  v.  Steele,  36  N.  H.  73,  83 ; 
Church  V.  Brown,  21  N.  Y.  315,  330-334.  A  list  of  taxes  may,  by 
annexation  and  reference,  be  made  a  part  of  a  tax-collector's  warrant. 
Bailey  v.  Ackerman,  54  N.  H.  627.  In  Tallman  v.  Franklin,  14  N.  Y. 
584,  it  was  held  that  a  document  was  made  a  part  of  a  memorandum 
by  being  fastened  to  it  hy  a  pin  before  the  memorandum  was  signed,  a 
blank  column  of  the  memorandum  being  headed  "  Terms  of  sale,"  and 
the  annexed  document  having  the  same  heading,  and  containing  terms 
of  sale. 

In  this  case,  the  letter  written  by  the  plaintiff  to  the  defendant  is  no 
part  of  the  memorandum  required  by  the  statute  of  frauds,  because  it 
is  neither  signed  hy  the  defendant,  nor  made,  by  annexation  or  refer- 
ence, a  part  of  a  writing  signed  by  Him.  2  Kent,  Com.  511 ;  Benjamin 
on  Sales,  §§  222-237;  Blackburn  on  Sale,  46-54;  authorities  cited  in 
Morton  v.  Dean,  13  Met.  385,  and  in  Browne  on  Statute  of  Frauds, 
§§  346-348,  371-376;  Fitzmaurice  v.  Bayley,  9  H.  L.  Gas.  78;  Skel- 
ton  V.  Cole,  1  DeGex  &  J.  587. 

If  it  was  held,  in  S.  F.  M.  Co.  v.  Goddard,  14  How.  446,  and  in 
Lerned  v.  Wannemacher,  9  Allen,  412,  that,  by  a  writing  signed  bj'the 
plaintiff,  not  signed  by  the  defendant  (the  party  to  be  charged),  and 
not  made  a  part  of  a  memorandum  signed  by  the  defendant,  the  plain- 
tiff may  prove  a  fact  which  the  statute  requires  to  be  proved  by  a  mem- 
orandum signed  bj-  the  defendant,  those  cases  are  in  conflict  with  a 
mass  of  authorit}'  too  great  to  be  overthrown.  The  soundness  of  the 
contrary  doctrine  was,  in  the  former  case,  demonstrated  in  the  dissent- 
ing opinion  of  two  judges,  and  was,  in  the  latter  case,  substantially 
admitted. 

In  Beckwith  v.  Talbot,  95  U.  S.  289,  292,  it  was  a  question  of  legal 
construction  whether  the  written  agreement,  signed  by  the  plaintiff, 
was  sufficiently  identified  and  referred  to  by  the  defendant,  in  his  let- 
ters, to  make  it  a  part  of  a  memorandum  signed  by  him.  It  was  held 
that  the  general  rule  is,  that  collateral  papers,  adduced  to  supply  the 
\defect  of  signature  of  a  written  agreement,  should  on  their  face  suffl- 
\piently  demonstrate  their  reference  to  such  agreement  without  the  aid 
^f  parol  proof.  In  what  was  said  of  an  exception  in  cases  where  parol 
evidence  leaves  no  ground  for  doubt,  we  do  not  concur.  Unless  the 
essential  terms  of  the  sale  can  be  ascertained  from  the  writing  itself,  or 
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by  reference  in  it  to  something  else,  the  writing  is  not  a  compliance 
with  the  statute  ;  and  if  the  agreement  be  thus  defective,  it  cannot  be 
supplied  by  parol  proof,  for  that  would  at  once  introduce  all  the  mis- 
chiefs which  the  statute  was  intended  to  prevent.  Williams  v.  Morris, 
95  U.  S.  444,  456.  A  defective  reference  can  no  more  be  cured  by 
parol  than  any  other  defective  part  of  the  memorandum. 

The  writing,  called  in  this  case  the  defendant's  memorandum,  is  in- 
sufficient, because,  if  it  is  signed  by  the  defendant,  and  if  it  shows  that 
he  bought  lumber  of  some  one,  it  does  not  show  of  whom  he  bought  it. 
The  defendant's  letter  of  inquirj-  is  insufficient,  because  it  does  not  sliow 
that  he  bought  or  agreed  to  buj-  anything  of  anybody.  If  the  neces- 
sarj- memorandum  were  described  in  the  statute  (Gen.  St.  c.  201,  §  14) 
as  a  scintilla  of  proof  of  the  essentials  of  the  bargain,  and  if  the  question 
were  whether,  in  fact,  the  plaintiff  is  tlie  person  with  whom  the  defend- 
ant contracted,  one  question  of  law  would  be  whether  the  defendant's 
memorandum  and  letter  (with  or  without  other  evidence)  are  compe- 
tent for  the  consideration  of  a  jurj'.  But  the  question  is,  not  whether 
there  is  an  infinitesimal  or  other  amount  of  circumstantial  evidence 
from  which  a  jury  may  find  the  fact  not  stated  in  the  writings,  but  whether 
the  court  does  find,  upon  a  fair  legal  construction  of  the  writings,  that 
tlie  fact  is  stated  in  tbem.  Taken  together,  with  all  the  meaning  that 
is  expressed,  and  all  that  can  be  implied,  by  the- most  strained  con- 
struction, in  favor  of  the  plaintiff,  the  defendant's  memorandum  and 
letter  state,  that  at  some  time  the  defendant  agreed  to  buy  of  somebody 
15,000  feet  of  clear  rock  maple  boards  of  certain  dimensions,  to  be  de- 
livered at  the  railroad  track,  at  $20  a  thousand  ;  and  that,  on  the  21st 
day  of  December,  1867,  the  defendant  inquired  of  the  plaintiff,  by  let- 
ter, whether  he  could  get,  for  the  defendant,  20,000  feet  of  the  best 
maple  lumber,  the  coming  winter,  saw  it  in  the  winter  or  spring,  and 
deliver  it  at  the  depot  at  the  plaintiff's  place  the  next  July,  —  and  at 
what  price  the  plaintiff  would  do  this.  We  do  not  think  the  legal  im  • 
port  of  this  statement  is,  that  the  plaintiff  is  the  person  with  whom  the 
defendant  contracted. 

A  memorandum  (consisting  of  one  or  more  writings)  may  be  read, 
like  other  documents,  in  the  light  of  the  circumstances  in  which  it  was 
written,  for  the  explanation  of  its  latent  ambiguities,  and  the  applica- 
tion of  its  terms  to  the  persons  and  things  sufficiently  described  in  it. 
But  this  rule  does  not  admit  parol  evidence  to  supplj'  an  essential  part 
of  the  contract,  the  omission  of  which  is  patent  on  the  face  of  the  mem- 
orandum. And  the  inequitable  operation  of  the  statute  is  not  to  be 
avoided  by  a  narrow  construction  of  the  law,  or  a  liberal  construction 
of  the  memorandu-m.  Arguments  from  inconvenience  and  injustice 
sometimes  tend  to  show  the  lawmakers'  intention.  But  there  is  reason 
to  fear,  that  in  this  country  as  well  as  in  England,  the  favor  with 
which  some  statutes,  and  the  dislike  with  which  others,  have  been  re- 
garded by  courts  have  enlarged  the  distinction  between  strict  and  loose 
construction,  without  reference  to  the  legislative  intent,  and  introduced 
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a  variable  standard  that  exposes  the  province  of  the  legislature  to  judi- 
cial invasion.  Verdict  set  aside. 
Foster,  J.,  did  not  sit. 


OLIVER  V.   HUNTING. 
44  Ch.  Div.  205.    1890. 

In  August,  1888,  Emma  Oliver,  a  married  woman,  possessed  of  con- 
siderable separate  estate,  negotiated  with  a  Mr.  Hunting  for  the 
purchase  of  a  freehold  propertj'  known  as  the  Fletton  Manor  House 
estate.  Eventually  she  agreed  to  purchase  it  for  £2,375,  and  on  the  7th 
of  September,  1888,  he  signed  the  following  document :  — 

"  Memorandum  of  terms  of  agreement  between  Mr.  Hunting  and 
Mrs.  Oliver:  Price  £2,376.  Vendor  to  make  good  title.  Purchaser  to 
pay  for  her  own  conve^'ance.  Fixtures  included  in  purchase.  Purchase 
to  be  settled  as  soon  as  possible.  Possession  on  25th  September. 
Deposit  to  be  paid  on  the  10th." 

On  the  12th  of  September,  1888,  Mr.  Hunting  wrote  and  sent  a 
letter  to  Mrs.  Oliver  in  the  following  words  :  — 

"I  beg  to  acknowledge  receipt  of  check,  value  £375,  on  account  of 
the  purchase  money  for  the  Fletton  Manor  House  estate." 

Mr.  Hunting  having  refused  to  complete,  Mrs.  Oliver  commenced  this 
action  against  him,  claiming  specific  performance  of  the  contract  of  the 
7th  of  September,  1888,  and  alleging  in  her  statement  of  claim  that  in 
pursuance  of  the  said  contract  she,  on  the  10th  of  September,  1888,  paid 
to  Mr.  Hunting  the  sum  of  £375  as  a  deposit  and  in  part  payment  of 
the  said  purchase  money,  and  submitting  that  the  memorandum  of  the 
7th  and  the  letter  of  the  12th  of  September,  1888,  formed  a  valid  con- 
tract and  a  sufHcient  memorandum  within  the  statute  of  frauds. 

Mr.  Hunting,  by  his  statement  of  defence,  did  not  admit  any  of  the 
allegations  in  the  statement  of  claim,  and  relied  on  the  statute  of 
frauds.     Issue  was  joined.     This  was  the  trial  of  the  action. 

Mrs.  Oliver  in  her  evidence  deposed  that  she  sent  the  check  of 
£375,  mentioned  in  the  letter  of  the  12th  of  September,  on  account  of 
the  purchase  money  of  the  Fletton  Manor  House  estate.  It  was  pai-t 
of  the  £2,375.  No  other  money  was  payable  by  her  to  the  defendant. 
The  £375  was  the  balance  that  Mr.  Hunting  was  to  receive,  because 
the  £2,000  was  to  be.  paid  over  to  a  mortgagee  of  the  property.  Her 
solicitor,  Mr.  Law,  was  going  to  find  the  £2,000  for  her. 

Neville,  Q.  C,  c6  Dunnivg,  for  plaintiff. 

Warminffton,  Q.  O.,  d;  Svnnfen  Midi/,  for  defendant. 

Kekewich,  J.  The  elementary  proposition  about  which  thei'e  is  no 
doubt  is  this,  —  the  memorandum  to  be  signed  by  the  party  sought  to  be 
charged,  so  as  to  bring  a  particular  case  within  the  statute  of  frauds, 
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need  not  be  on  one  piece  of  paper,  nor  need  it  be  a  complete  document, 
signed  by  the  party  at  one  and  the  same  time.  It  may  be  contained  in 
two  or  moi'e  pieces  of  paper,  but  they  must  be  so  connected  that  you 
can  read  them  together,  so  as  to  form  one  memorandum  of  the  contract 
between  the  parties.  Directly  you  get  beyond  that,  you  get  into 
difficulty.  One  can  illustrate  that  in  a  simple  manner.  An  intending 
purchaser  accepts  an  offer  made  by  a  proposing  vendor  thus:  "In 
reply  to  your  letter  of  the  14th  instant."  Can  one  annex  to  that  reply 
the  letter  of  the  14th  instant?  Surely  one  cannot,  without  inquiring 
what  letter  it  is ;  unless  the  purchaser  has,  with  unusual  prudence, 
completed  the  reference  by  saying,  "In  reply  to  your  letter  of  the  14th 
instant,  a  copy  of  which  is  on  the  other  side."  In  the  absence  of  any 
such  complete  evidence  as  that,  one  must  inquire  what  the  letter  of  the 
14th  instant  was,  because  non  constat  it  ma}'  have  been  a  reference  to 
any  one  of  half  a  dozen  different  letters  ;  and  so,  from  that  ver}'  simple 
illustration,  one  can  go  through  a  large  variety  of  more  complex  ones. 
It  is  not  for  me  to  say  that  the  old  rule  was  better  or  worse  than  the 
present  rule  ;  but  that  it  was  a  different  .rule,  notwithstanding  the  criti- 
cisms in  the  cases  which  Mr.  Neville  has  given  me,  I  have  no  doubt.  I 
take  the  old  rule  from  the  original  edition  of  Lord  Blackburn,  on  the 
Contract  of  Sale,  which  is  cited  —  I  have  not  the  original  work  before 
me—  by  Williams,  J.,  in  Railway  Co.  v.  Peek,  E.  B.  &  E.  1001,  where, 
after  referring  to  Hinde  v.  Whitehouse,  7  East,  558,  and  Kenworthy  v. 
Schofield,  2  B.  &  C.  945,  he  says  :  "The  principle  of  these  cases  seems 
to  me  to  be  well  stated  in  the  same  work  by  my  Brother  Blackburn,  as 
follows :  '  If  the  contents  of  the  signed  paper  themselves  make  refer- 
ence to  the  others  so  as  to  show  by  internal  evidence  that  the  papers 
refer  to  each  other,  the}'  vaay  be  all  taken  together  as  one  memorandum 
in  writing ' "  (as  in  the  case  which  I  have  mentioned  of  a  letter  referring 
to  a  previous  letter,  of  which  the  copy  is  annexed)  ;  "  'but  if  it  is 
necessar}',  in  order  to  connect  them,  to  give  evidence  of  the  intention 
of  the  parties  that  they  should  be  connected,  shown  by  circumstances 
not  apparent  on  the  face  of  the  writings,  the  memorandum  is  not  all  in 
writing,  for  it  consists  partly  of  the  contents  of  the  writings  and  partly 
of  the  expression  of  an  intention  to  unite  them,  and  that  expression  is 
not  in  writing.'  "  The  old  case  of  Boydell  v.  Drummond,  11  East,  142, 
and  some  other  cases,  might  be  consistent  with  that  rule  ;  but  certainly 
of  late  a  different  rule  has  been  introduced,  and  it  is  a  rule,  to  say  the 
least,  consistent  with  the  convenience  of  mankind,  because  if  you  were 
to  exclude  parol  evidence  to  explain  such  a  doubtful  reference  as  "  the 
letter  of  the  14th  instant,''  or  it  might  be  simply  "your  letter,"  the 
result  might  in  a  large  number  of  cases  be  gross  injustice.  Now  I  take 
it  to  be  quite  settled  that  in  a  case  of  that  kind  j'ou  may  give  parol 
evidence  to  show  what  the  document  referred  to  was.  I  take  it  that 
you  ma}'  go  further  than  that,  and  that  if  you  find  a  reference  to  some- 
thing, which  may  be  a  conversation,  or  may  be  a  written  document,  you 
may  give  evidence  to  show  whether  it  was  a  conversation  or  a  written 
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document ;  and,  having  proved  that  it  was  a  written  document,  you 
may  put  that  written  document  in  evidence,  and  so  connect  it  with  the 
one  alreadj'  admitted  or  proved.  So  far  there  is  no  diflflculty.  Tliat 
was  applied  in  the  case  of  Ridgway  v.  Wharton,  6  H.  L.  C.  238,  where 
the  question  was  on  the  meaning  of  instructions  which  did  not  bj'  any 
means  necessarily  point  to  a  written  document ;  but  later  the  cases 
have  gone  further  than  that,  and  it  seems  to  me  that  Long  v.  Millar,  4 
C.  P.  D.  450,  followed  by  Field,  J.,  in  Cave  v.  Hastings,  7  Q.  B.  D.  125, 
does  establish  a  very  much  larger  series  of  exceptions.  In  Long  v. 
Millar,  I  profess  myself  rather  embarrassed  by  the  judgment  of  Thesiger, 
L.  J.,  —  that  is  to  say,  I  am  unable  quite  to  understand  what  he  means 
by  the  passages  on  p.  456,  which  seem  to  me  rather  inconsistent ;  but 
seeing  that  I  have  the  judgments  of  Bramwell  and  Baggallay,  L.  JJ., 
without  the  slightest  doubt  or  embarrassment,  and  that  Thesiger,  L.  J., 
concurred  in  their  judgment,  1  think  I  may  put  any  difficulty  of  that 
kind  aside.  Bramwell,  L.  J.,  gave  a  judgment  which,  beyond  its  refer- 
ence to  the  particular  case,  is  exceedingly  useful  as  illustrating  this 
branch  of  law ;  because  he  gives  an  illustration  which  seems  to  me 
to  go  to  the  root  of  the  matter.  The  illustration  he  gives  is  this 
(4  C.  P.  D.  454)  :  "  Suppose  that  A.  writes  to  B.,  saying  that  he  will 
give  £1,000  for  B.'s  estate,  and  at  the  same  time  states  the  terms  in 
detail,  and  suppose  that  B.  simplj^  writes  back  in  return,  '  I  accept 
j'our  offer.'  In  that  case  there  may  be  an  identification  of  the  docu- 
ments by  parol  evidence,  and  it  may  be  shown  that  the  offer  alluded  to 
by  B.  is  that  made  by  A.,  without  infringing  the  statute  of  frauds, 
sec.  4,  which  requires  a  note  or  memorandum  in  writing."  If  tliat  is 
sound,  which  I  take  it  to  be,  according  to  other  cases,  and  according  to 
the  convictions  of  judges  in  older  cases  which  are  introduced  into  the 
old  law,  it  is  difficult  perhaps  to  say  where  parol  evidence  is  to  stop  ; 
but  substantiallj'  it  never  stops  short  of  this,  that  wherever  parol  evi- 
dence is  required  to  connept  two  written  documents  together,  then  that 
parol  evidence  is  admissible.  You  are  entitled  to  rely  upon  a  written 
document,  wliich  requires  explanation.  Perhaps  tlie  real  principle  upon 
which  that  is  based  is,  that  j'ou  are  always  entitled  in  regarding  the 
construction  and  meaning  of  a  written  document  to  inquire  into  the 
circumstances  under  which  it  was  written,  not  in  order  to  find  an  inter- 
pretation by  the  writer  of  the  language,  but  to  ascertain  from  the  sur- 
rounding facts  and  circumstances  with  reference  to  what,  and  with  what 
intent,  it  must  have  been  written.  I  think  myself  that  must  be  the 
principle  on  wliich  parol  evidence  of  this  kind  is  admitted.  Turning 
to  the  case  before  me,  I  find  a  letter  of  the  12th  of  September,  1888, 
written  by  the  defendant  to  Mrs.  Oliver ;  and  in  that  he  says,  "  I  beg 
to  acknowledge  receipt  of  check,  value  £375,  on  account  of  the  pur- 
chase money  for  the  Fletton  Manor  House  estate,  for  which  I  thank 
3'ou."  I  have  two  things  here  perfectly  clear,  that  there  is  a  property 
called  Fletton  Manor  House  estate,  which  constitutes  the  subject  of  a 
purchase,  and  therefore  the  subject  of  a  sale.     I  have  also  that  £375 
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is  part  of  the  purchase  money  for  that  house  ;  but,  bej-ond  that,  I  have 
no  terms  of  a  contract.  I  am  entitled  to  consider  the  circumstances 
under  which  the  letter  was  written,  in  order  to  give  any  meaning  that  I 
properly  can  to  it,  —  not  to  add  terms  to  it,  but  to  find  out  what  the 
meaning  necessarily  must  be,  having  regard  to  the  facts  and  circum- 
stances, —  and,  having  got  the  evidence  which  I  have  in  this  case,  the 
conclusion  is  inevitable  that  it  refers  to  a  previous  memorandum  of 
I  terms  of  agreement  under  which  Mrs.  Oliver  becomes  the  purchaser  of 
this  particular  property  for  the  price  of  £2,375,  on  account  of  which  the 
check  for  £375  was  sent.  Having  got  that  evidence  in,  having  got  the 
connection  between  the  two  documents,  I  have  then  enough  to  enable 
me  to  read  the  two  documents  together,  and,  reading  them  together,  I 
have  a  distinct  memorandum  of  contract,  specifying  all  the  terms,  the 
second  one  suppl3'ing  what  the  first  one  omitted  to  give,  namel}-, 
singularly  enough,  the  property  which  was  intended  to  be  purchased  and 
sold.  That  being  so,  the  objection  that  there  is  no  memorandum  within 
the  statute  of  frauds  fails. 

I  have  not  referred  to  the  late  case  of  Studds  v.  Watson,  28  Ch.  D. 
305,  before  Mr.  Justice  North,  because  I  am  not  quite  sure  how  far 
that  learned  judge  intended  to  go.  If  I  am  right  in  ray  view  of  his 
judgment,  that  he  only  allowed  the  parol  agreement  to  be  proved  to  see 
whether  it  connected  the  two  written  documents,  and  then,  having  got 
It  in  evidence,  found  that  it  did,  and  so  was  able  to  connect  the  two 
documents,  — if  that  is  the  right  view,  which  I  believe  it  to  be,  of  what 
he  intended,  —  then  it  really  follows  Long  v.  Millar,  4  C.  P.  D.  450, 
and  Cave.w.  Hastings,  7  Q.  B.  D.  125,  to  both  of  which  he  referred  in 
his  judgment. 

Under  these  circumstances,  I  think  the  plaintiff  is  entitled  to  judg- 
ment for  specific  performance,  and,  of  course,  to  the  costs  of  the  action. 


NEWELL  V.  RADFORD. 

L.  R.  3  C.  P.  52.     1867. 

Declaration,  for  non-delivery  of  32  sacks  of  flour.  Plea,  non- 
assumpsit.  The  case  was  tried  before  Kellj',  C.  B.,  at  Merionethshire 
summer  assizes,  when  it  was  proved  that  the  plaintiff  was  a  baker,  and 
the  defendant  a  flour  dealer  ;  and  that  John  Williams,  a  duly  authorized 
agent  of  the  defendant,  had  called  on  the  plaintiiT  and  solicited  orders, 
and  had  made  the  following  entry  in  one  of  the  plaintiff's  books  :  — 

Mr.  Newell,  32  sacks  culasses  at  39s.,  280  lbs.,  to  wait  orders. 
June  8.  John  Williams. 

The  plaintiff  subsequently  gave  orders  for  the  delivery  of  part  of  the 
flour ;  but  the  defendant  refused  to  deliver  it.     A  correspondence  was 
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put  in,  which  had  taken  place  subsequently  to  the  purchase  between 
the  plaintiff  and  defendant  respecting  the  delivery  of  the  flour. 

A  verdict  was  found  for  the  plaintiff  for  £20,  and  leave  was  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict,  on  the  ground 
that  there  was  no  sufficient  memorandum  of  the  contract  to  satisfy  the 
statute  of  frauds. 

X  A.  Hussell  moved  for  a  rule  pursuant  to  the  leave  reserved. 

BoviLL,  C.  J.  In  this  case  it  is  not  disputed  that  the  signature  of 
the  agent  Williams  would  be  sufficient  to  bind  the  defendant,  but  it  is 
contended  that  the  written  memorandum  does  not  suflBciently  show 
which  of  the  parties  was  the  buyer.  At  first  sight  this  indeed  might 
not  appear  quite  clear,  except  to  a  man  in  the  trade ;  but  it  has  alwaj's 
been  held  that  you  may  prove  what  the  parties  would  have  understood 
to  be  the  meaning  of  the  words  used  in  the  memorandum,  and  that  for 
this  purpose  parol  evidence  of  the  surrounding  circumstances  is  admis- 
sible ;  and  the  cases  of  Macdonald  v.  Longbottom,  1  E.  &  E.  977,  28 
L.  J.  (Q.  B.)  293,  and  Spicer  v.  Cooper,  1  Q.  B.  424,  are  authorities  to 
that  effect.  In  this  case  it  was  shown  that  the  plaintiff  was  a  baker, 
and  that  the  defendant  was  a  dealer  in  flour  which  the  plaintiff  would 
require  for  his  trade  ;  and  looking  at  the  nature  of  the  entry  in  relation 
to  those  facts,  I  think  there  can  be  no  reasonable  doubt  that  it  was  a 
sale  from  the  defendant  to  the  plaintiff.  If  however  there  were  any 
doubt,  looking  at  the  entry  alone,  it  is  set  at  rest  by  the  two  letters 
which  passed  between  the  plaintiff  and  defendant,  which  suflSciently 
identify  the  contract,  and  in  which  the  relative  positions  of  the  parties 
as  buyer  and  seller  is  distinctly  stated. 

WiLLES,  J.  I  am  of  the  same  opinion.  If  the  case  of  Vandenbergh 
V.  Spooner,  Law  Rep.  1  Ex.  316,  had  been  in  point,  we  should  have 
granted  a  rule,  and  perhaps  made  it  absolute,  leaving  the  parties  to 
take  the  opinion  of  the  Court  of  Exchequer  Chamber.  I  think  however 
that  case  is  distinguishable.  I  own  I  have  considerable  diflBculty  in 
understanding  that  case  ;  but  if  I  do  so  rightly,  it  amounts  to  this,  that 
a  written  agreement,  "  A.  agrees  to  buy  B.'s  horse  for  £10,"  is  not 
sufficient  to  satisfy  the  statute  of  frauds,  because  it  cannot  be  inferred 
by  reasonable  intendment  that  B.  is  the  seller.  I  cannot  help  observing 
that  that  seems  to  be  an  extreme  case.  The  present  however  does  not 
come  within  its  authority,  because  there  was  a  regular  entrj'  by  the  de- 
fendant's agent  in  the  plaintiff's  book  describing  what  was  to  be  sold, 
and  the  defendant  was  proved  to  be  a  person  who  sold  such  goods,  and 
the  plaintiff  a  person  who  would  require  to  purchase  such  goods  for  the 
purpose  of  his  trade.  Taking  therefore  the  entry  in  connection  with 
those  circumstances,  I  think  it  sufficiently  appears  from  it  who  was  the 
buyer  and  who  the  seller  of  the  goods.  There  was,  moreover,  a  cor- 
respondence which  seems  to  be  sufficiently  connected  with  the  entry  to 
be  available  if  necessary,  and  from  which  the  relation  of  the  parties  as 
buyer  and  seller  clearly  appears.  Hule  : 

1  Byles  and  Keating,  JJ.,  delivered  brief  concurring  opinions. 
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FRANK   &   CO.   V.   ELTRINGHAM. 

65  Miss.  281.     1887. 

On  July  6,  1886,  Marcus  S.  Kahn,  the  travelling  agent  of  defend- 
ants, solicited  and  obtained  an  order  for  a  bill  of  goods  from  the  plain- 
tiff, in  the  city  of  Natchez.  On  August  23,  1886,  defendants  wrote  to 
plaintiflF,  addressing  the  letter  to  Waterproof,  La.,  requesting  references, 
as  they  did  not  know  him,  and  had  never  previously  had  business  rela- 
tions with  him.  Not  receiving  a  reply,  they  again  wrote  him  on  Sep- 
tember 16,  1886.  Receiving  no  reply  to  this  letter,  they  declined  to 
ship  the  goods  at  all.  Thereupon,  on  October  18,  1886,  Eltringham 
instituted  this  action  by  attachment,  the  defendants  being  non- 
residents. 

On  the  trial  of  the  issue  as  to  the  liability  of  defendants,  the  plaintiff 
introduced  the  following  as  evidence  of  the  coritract  of  sale. 

I.  Frank  &  Co.,  47  &  49  White  Street,  N.  Y. 
No.  120.  Natchez,  Miss. 

Address  A.  Eltringham,  U.  N.  I.  Landing. 

[Here  follows  an  inventory  of  articles  of  merchandise,  with  price  of  each 
article  separately,  amounting  in  the  aggregate  to  $384.75.] 

Thanks, 

Sonny  Kahn. 

The  jury  found  for  the  plaintiff,  and  assessed  the  damages  at  $250. 
The  defendants  appealed. 

Campbell,  J. ,  delivered  the  opinion  of  the  court. 

The  note  or  memorandum  of  the  bargain  is  not  sufficient  under 
§  1 295  of  the  Code.  It  fails  to  show  who  is  seller  and  who  is  buyer. 
It  is  impossible  to  determine  from  the  writing  whether  the  appellants 
agreed  to  buy  from  the  appellee,  or  vice  versa. 

While  the  requirement  of  the  statute  is  that  only  some  note  or 
memorandum  of  the  bargain  shall  be  signed  by  the  party  to  be  charged^ 
it  must  show  the  substantial  terms  of  the  bargain,  so  that  it  may  be 
seen  and  understood  from  the  writing,  and  without  the  aid  of  parol 
testimony ;  for  to  admit  that,  to  supply  an  essential  part  of  the  contract, 
would  defeat  the  object  of  the  statute.  The  writing  must  distinguish 
between  the  buj'er  and  seller.  The  memorandum  in  this  case  would  be 
equally  applicable  to  an  action  by  I.  Frank  &  Co.  against  Eltring- 
ham. Heversed  and  remanded. 


85  DEUEY   V.   YOUNG.  [CHAP.  I 

DRURY  ET  AL.  V.   YOUNG. 
58  Md.  546.     1882. 

Action  bj-  Young  for  breach  of  contract  by  Drury  and  others  to  de- 
liver 2500  cases  of  tomatoes.  The  contract  was  oral,  but  a  memoran- 
dum of  it  which  was  held  to  be  sufficient  as  against  the  defendants  was 
made  by  their  book-keeper  under  their  directions.  The  defendants 
appealed  from  a  judgment  in  favor  of  the  plaintiff. 

Orlando  F.  Bump,  for  appellants. 

B.  Howard  Haman  and  Edgar  H.  Qans,  for  appellee. 

Stone,  J.  One  of  the  questions  presented  for  our  consideration  in 
this  case  is,  whether  the  "  note  or  memorandum  in  writing  "  required 
by  the  seventeenth  section  of  the  statute  of  frauds,  must  be  delivered 
to'  the  other  partj'  thereto.  It  is  apparent  from  the  evidence  that  the 
note  or  memorandum  in  writing  relied  on  in  this  case  was  made  by  the 
book-keeper  of  the  appellants  by  the  direction  of  one  of  them,  and  by 
the  book-keeper  placed  in  their  safe,  among  other  papers,  where  it 
remained  from  the  27th  of  August,  1881,  the  day  on  which  it  was  writ- 
ten, until  it  was  produced  in  court,  at  the  trial  of  the  case  in  Februarj', 
1882.  There  is  no  evidence  that  this  note  was  ever  seen  by  the  appellee, 
or  even  its  existence  known  to  him,  until  the  trial ;  and  it  certainlj'  nevei 
was  delivered  to  him,  or  went  out  of  the  possession  of  the  appellants, 
until  produced  in  court.  It  is  stronglj-  insisted  by  the  appellants  that 
the  statute  is  not  satisfied  without  a  delivery  of  this  note  or  memoran- 
dum. It  must  be  borne  in  mind  that  the  statute  of  frauds  was  not 
enacted  for  cases  where  the  parties  have  signed  a  written  contract ;  for 
in  these  cases  the  common  law  affords  quite  a  suflBcient  guarantee 
against  frauds  and  perjuries,  as  is  provided  by  the  statute.  The  intent 
of  the  statute  was  to  prevent  the  enforcement  of  parol  contracts,  unless 
the  defendant  could  be  shown  to  have  executed  the  alleged  contract 
by  partial  performance,  or  unless  his  signature  to  some  written  note 
or  memorandum  of  the  bargain,  not  to  the  bargain  itself,  could  be 
shown. 

The  existence  of  the  note  or  memorandum  presupposes  an  antecedent 
contract  by  parol,  of  which  the  writing  is  a  note  or  memorandum. 
Benjamin  on  Sales,  §  208. 

Now  the  statute  itself  is  entirel}'  silent  on  the  question  of  the  delivery 
of  the  note  or  memorandum  of  the  bargain,  and  its  literal  requirements 
are  fulfilled  by  the  existence  of  the  note  or  memorandum  of  the  bargain, 
signed  by  the  party  to  be  charged  thereby.  The  statute  itself  deals 
exclusively  with  the  existence,  and  not  with  the  custody,  of  the 
paper. 

If  the  non-delivery  of  the  note  does  not  violate  the  letter  of  the 
statute,  would  it  violate  its  spirit  and  be  liable  to  any  of  the  mischiefs 
which  the  statute  was  made  to  prevent  ? 
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The  statute  was  passed  to  prevent  fraud  practised  through  the 
instrumentality  of  perjurj'.  It  was  passed  to  prevent  the  defendant 
from  suffering  loss,  upon  the  parol  testimony  of  either  a  perjured  or 
mistaken  witness,  speaking  of  a  bargain  different  from  the  one  in  fact 
made.  It  made  the  defendant  only  liable  when  a  note  or  memorandum 
of  the  bargain  signed  by  himself  was  produced  at  the  trial. 

If  produced  from  the  defendant's  own  custody,  it  guards  against  the 
mischief  that  the  statute  was  passed  to  prevent,  just  as  well  as  if  pro- 
duced from  the  custody-  of  the  plaintiff.  The  plaintiff  is  the  one  likely 
to  suffer  by  leaving  the  evidence  of  his  bargain  in  the  hands  of  the 
defendant,  not  the  defendant  himself. 

-The  statute  of  frauds  is  an  English  statute,  and  in  the  absence  of  any 
express  adjudication  of  our  own  court,  we  naturall3'  look  to  the  English 
courts  as  the  best  expounders  of  their  own  statute,  and  gather  from 
them  the  principles  which  should  guide  us  in  construing  it. 

In  the  case  of  Gibson  v.  Holland,  1  L.  R.,  C.  P.  1,  the  only  note  or 
memorandum  of  the  bargain  was  a  letter  addressed  by  the  defendant  to 
bis  own  agent.  The  court  decided  that  to  be  sufficient,  and  Erie,  C.  J., 
in  delivering  his  opinion,  said  :  — 

"  But  the  objection  relied  on  is,  that  the  note  or  memorandum  of  that 
contract  was  a  note  passing  between  the  defendant,  the  party  sought  to 
be  charged,  and  his  own  agent,  and  not  between  the  one  contracting 
party  and  the  other.'' 

"  The  object  of  the  statute  of  frauds  was  the  prevention  of  perjury  in 
the  setting  up  of  contracts  by  parol  evidence,  which  is  easily  fabiicated. 
With  this  view,  it  requires  the  contract  to  be  proved  by  the  production 
of  some  note  or  memorandum  in  writing.  Now,  a  note  or  memoran- 
dum is  eqnallj'  corroborauve,  whether  it  passes  between  the  parties  to  I 
the  contract  themselves,  or  between  one  of  them  and  his  own  agent.  I 
Indeed,  one  would  incline  to  think  that  a  statement  made  by  the  party 
to  his  own  agent  would  be  the  more  satisfactory  evidence  of  the  two." 

In  Johnson  v.  Dodgson,  2  M.  &  W.  653,  the  defendant  made  the 
note  of  the  sale  in  his  own  book,  and  got  the  agent  of  the  plaintiff  to 
sign  it,  and  the  defendant  retained  the  book  in  his  own  possession. 

It  was  lield  by  the  court  that  the  note  or  memorandum  was  sufficient, 
and  the  plaintiff  recovered.  No  notice  appears  to  have  been  taken  by 
the  court  in  their  opinion  of  the  fact  that  the  memorandum  had  not 
been  delivered,  but  had  been  retained  possession  of  by  the  defendant. 
But  in  the  argument  of  the  case  counsel  of  defendant  said,  "  Suppose 
the  defendant  had  simply  made  a  memorandum  in  his  own  book  that 
on  such  a  day  the  plaintiff  sold  to  him,  would  that  be  sufficient?" 
To  which  Parke,  J.,  replied,  "If  he  meant  it  to  be  a  memorandum  of 
a  contract  between  the  parties,  it  would." 

From  these  authorities,  and  the  reasons  upon  which  they  were  I 
decided,  we  are  of  the  opinion  that  delivery  is  not  essential  to  the  | 
validity  of  the  note  or  memorandum  of  sale.  .  .  . 

Judgment  affirmed. 
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BAILEY  V.   SWEETING. 

9  C.  B.  N.  8.  843  :  30  L.  J.  C.  P.  150.     1861. 

Action  to  recover  £76  14s.  3d.  for  goods  bargained  and  sold.  The 
defendant  paid  into  court  £38  3s.  dd.,  and  pleaded  never  indebted  to 
the  rest  of  the  claim.  The  defendant,  at  the  plaintiffs'  manufactory  in 
London,  in  July,  1859,  bought  four  old  gilt  chimney-glasses  at  £28  10s., 
and  a  walnut  chimney-glass  at  £G  6s.,  to  be  paid  for  bj'  a  check  on 
delivery ;  and  also  on  the  same  occasion  bought  various  other  articles 
on  certain  credit  terms.  The  chimney -glasses  formed  the  first  parcel 
of  such  goods  which  were  sent  to  the  defendant  at  Cheltenham.  The 
carrier,  however,  to  whom  this  parcel  was  delivered  so  damaged  it 
during  its  carriage  that  the  defendant  refused  to  receive  it  when  it 
arrived,  and  the  plaintiffs  were  at  once  informed  of  such  refusal.  The 
other  goods  were  afterwards  sent  in  different  parcels  to  the  defendant, 
and  were  duly  received  by  him  ;  and  it  was  admitted  at  the  trial  that 
the  value  of  these  was  covered  b}'  the  amount  which  had  been  paid  into 
court,  and  the  only  question  was  as  to  the  defendant's  liability  in  respect 
of  the  first  parcel,  the  price  of  which,  with  the  cases  in  which  it  was 
packed,  amounted  to  £38  10s.  6d.  With  reference  to  the  statute  of 
frauds,  the  plaintiffs  contended  that  the  sale  of  all  the  articles  had  been 
under  one  contract,  and  that  there  had  been  therefore  a  part  accept- 
ance ;  and  they  also  relied  on  the  following  letter  from  the  defendant, 
written  in  answer  to  one  from  the  plaintiffs  applying  for  payment,  as  a 
memorandum  satisfying  the  statute :  — 

Cheltenham,  December  3, 1859. 
Gentlemen,  —  In  reply  to  your  letter  of  the  1st  instant,  I  beg  to  say  that 
the  only  parcel  of  goods  selected  for  ready  money  was  the  chimney-glasses, 
amounting  to  £38  10s.  6d.,  which  goods  I  have  never  received,  and  have  long 
since  declined  to  have  for  reasons  made  known  to  you  at  the  time  ;  with  re- 
gard to  the  other  items,  viz.,  £11  4s.  9d.,  £14  13s  ,  and  £13  1.3s.,  for  goods  had 
subsequently  (less  cases  returned),  those  goods  are,  I  believe,  subject  to  the 
usual  discount  of  £5  per  cent.,  and  I  am  quite  ready  to  remit  you  cash  for 
these  parcels  at  once,  and  on  receipt  of  your  reply  to  this  letter  will  instruct 
a  friend  to  call  on  you  and  settle  accordingly. 

I  am  yours,  &o., 

Geo.  Sweeting. 

The  jury,  being  of  opinion  that  the  chimney-glasses  were  sold  under  a 
separate  contract  from  that  under  which  the  other  articles  were  sold, 
found  a  verdict  for  the  defendant ;  leave  being  reserved  to  the  plaintiffs 
to  move  to  set  the  same  aside,  and  to  enter  a  verdict  for  them  for 
£38  10s.  &d.,  if  the  court  should  be  of  opinion  that  the  defendant's 
letter  of  the  3d  of  December  was  suflScient  to  satisfy  the  statute  of 
frauds. 
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Hawkins  obtained  a  rule  nisi  accordingly. 

Senry  James  and  T.  E.  Chitty  now  showed  cause. 

WiLLES,  J.^  Assuming  there  to  be  a  valid  contract,  the  defendant 
would  be  bound  to  pay  for  these  goods  ;  and  not  having  done  so,  there 
would  be  good  cause  of  action.  Now  at  common  law  it  is  clear 
there  would  exist  in  this  case  a  good  cause  of  action  ;  but  it  is  said  that 
the  defendant  is  not  liable  by  reason  of  the  statute  of  frauds.  I  think, 
however,  that  the  defendant  is  liable,  and  I  found  my  opinion  on  the 
17th  section  of  that  statute.  It  appears  that  there  is  no  authority  on 
the  subject  in  favor  of  either  party,  with  the  exception  of  the  dictum 
of  my  Brother  Blackburn,  and  that  must  be  taken  in  connection  with 
the  statute  itself.  Now  it  is  necessary  to  look  at  the  words  of  the 
statute :  they  are,  that  the  contract  shall  not  be  good  unless,  amongst 
other  things,  "  some  note  or  memorandum  in  writing  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged  by  such  contract." 
It  follows,  therefore,  from  these  words  that,  if  there  be  any  note  or 
memorandum  in  writing  of  the  bargain  signed  b3'  the  partj'  to  be  charged, 
the  contract  is  to  be  allowed  as  at  common  law.  Then  is  there  in  the 
present  case  a  memorandum  in  writing  containing  the  terms  of  the 
bargain  ?  I  think  that  on  the  true  construction  of  the  defendant's  letter 
of  the  3d  of  December  there  is  such  a  memorandum  within  the  meaning 
of  the  statute.  It  has  been  argued  that  there  is  not,  because  the  state- 
ment in  the  letter  is  accompanied  bj*  a  repudiation  of  the  bargain  ;  but 
I  think  that  to  hold  that  such  letter  is  not  on  that  account  a  note  or 
memorandum  of  the  bargain  would  be  to  disregard  the  word  "  some  " 
in  the  statute.  There  is  here  a  note  in  writing  of  the  bargain ;  and 
the  statute  does  not  saj'  that  where  there  is  such,  the  statute  is  not  to 
be  satisfied  if  there  exist  also  other  circumstances.^ 

Rule  absolute  to  enter  verdict  for  plaintiff. 

1  Concurring  opinions  were  delivered  by  Ekle,  C.  J.,  and  Williams  and  Keat- 
ing, JJ. 

2  In  Buxton  v.  Rust,  L.  R.  7  Exch.  279  (1872),  Blackburn,  J.,  said :  "  I  may  add, 
with  reference  to  the  statement  read  from  Blackburn  on  the  Contract  of  Sale, 
p.  66,  to  the  effect  that  '  it  seems  difficult  on  principle  to  see  how  an  admission  of  the 
terms  of  a  bargain  signed  for  the  express  purpose  of  repudiation  can  be  considered  a 
memorandum  to  make  the  contract  good,'  that  the  point  has  been  clearly  settled 
since  the  publication  of  that  book  by  tlie  decisions  of  the  Court  of  Common  Pleas, 
which  have  been  referred  to,  and  from  which  I  do  not  see  any  reason  to  dissent ; 
the  rule  they  establish  is  as  logical  and  more  convenient  than  that  suggested  by 
myself." 
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STEWART   V.   EDDOWES. 

HUDSON   V.   STEWAET. 

L.  R.  9  C.  P.  311.    1874. 

Stewart,  the  plaintiff  in  the  first  action  and  defendant  in  the  second, 
wlio  was  a  merchant  and  ship-owner  at  Liverpool,  had  entered  into 
negotiations  with  tlie  plaintiffs  in  the  second  action  for  the  sale  of  the 
' '  Amsterdam  "  by  the  latter  to  the  former.  Messrs.  Eddowes,  the  de- 
fendants in  the  first  action,  were  ship-brokers  at  Liverpool,  who  had 
acted  as  agents  for  the  vendors  there.  The  first  action  was  brought  to 
recover  a  deposit  paid  upon  the  purchase-money  of  the  ship  to  Messrs. 
Eddowes  by  Stewart,  and  the  second  to  recover  the  balance  of  the 
purchase-money. 

Lord  Coleridge,  C.  J.  I  am  of  opinion  that  there  should  be  nc- 
rule.  The  facts  of  the  case  appear  to  have  been  as  follows  :  A  memo- 
randum of  agreement  was  drawn  up  in  a  certain  shape,  neither  party 
having  signed  it.  Stewart  inserts  certain  interlineations  in  red  ink, 
and  then  signs  it.  He  then  takes  it  to  the  defendant  Eddowes,  who  is 
the  representative  of  the  proposed  vendors  in  the  matter.  Eddowes 
tells  Stewart  that  it  is  useless  to  send  the  proposal  in  that  form,  as  the 
vendors  would  never  agree  to  it.  The  interlineations  are  then  struck 
out,  and  the  document  is  sent  to  Glasgow  for  acceptance  by  the  vendors. 
There  Hudson  makes  some  further  interlineations,  and  acquiesces  in 
the  proposal  so  altered,  and  with  the  former  interlineations  struck  out. 
It  is  then  sent  back  to  Liverpool  to  Eddowes,  who  signs  it  and  takes 
it  to  Stewart,  and  informs  him  that  the  proposal,  with  the  interlinea- 
tions made  by  him  struck  out  and  the  others  put  in  it,  is  the  agreement 
that  he,  Eddowes,  is  prepared  to  accept  on  behalf  of  the  vendors  if 
Stewart  will  accept  it,  and  Stewart  says  that  he  will.  It  is  now  sug- 
gested that  evidence  is  not  admissible  to  show  that  Stewart  acquiesced 
in  the  striking  out  of  the  interlineations  in  red  ink  or  the  insertion  of 
the  others,  on  the  ground  that  that  would  be  to  vary  the  contract  by 
parol.  This  contention  appears  to  me  to  be  a  fallacj'.  There  was  no 
variation  of  the  contract,  for  there  was  no  contract  between  the  parties 
until  the  proposal  was  submitted  to  Stewart,  and  Stewart  on  meeting 
Eddowes  agreed  that  his  handwriting  should  operate  as  a  signature  to 
what  then  became  a  complete  agreement  between  the  parties.  There 
was  no  evidence  to  varj'  the  terras  after  the  agreement  became  an 
agreement,  but  only  evidence  to  show  what  the  agreement  was,  to 
which  the  parties  agreed  when  they  signed  or  acknowledged  their  signa- 
tures. When  the  facts  are  looked  to,  it  ai)pears  that  there  never  was 
an  agreement  until  the  document  took  the  shape  in  which  it  now 
appears. 

Brett  and  Denman  delivered  concurring  opinions. 

Mule  refused. 
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MURPHY  V.  BOESE. 
L.  R.  10  Ex.  126.    1875. 

Action  for  not  accepting  goods  sold  by  plaintiff  to  the  defendant. 
Defence,  statute  of  frauds. 

In  July,  1874,  .the  plaintiff's  traveller,  Dehorter,  called  on  the 
defet)dant,  and  obtained  from  him  an  order  for  the  supply  of  French 
clocks.  Dehoi'ter  wrote  the  order  in  duplicate,  upon  printed  headings, 
by  means  of  manifold  writing  process,  handing  the  duplicate  to  the 
defendant,  and  keeping  the  original,  which  was  on  three  sheets  of 
paper.     The  following  is  the  copy  of  the  order :  — 

"  Ordered  from  Brown  &  Co.,  68  Rue  de  Bondy,  Paris,  and  30, 
Knightrider  Street. 

^^  Date.  14  July,  1874.  Name.  Bernard  Boese.  Address.  Kid- 
derminster. 

"  Terms,  2^  %  discount  for  cash  in  14  days  from  date  of  invoice, 
or  net  3  mo.  hill.     Cases  free.     Goods  carriage  free  to  London." 

[Here  followed  a  specification  of  the  articles  and  thfeir  prices.] 

The  words  in  italics  were  printed. 

The  plaintiff  was  nonsuited,  but  obtained  a  rule  to  enter  a  verdict  in 
his  favor  on  the  ground  that  there  was  evidence  for  the  jurj'  that  the 
contract  had  been  duly  signed  on  behalf  of  defendant. 

B.  T.  Williams  showed  cause. 

Finlay,  in  support  of  the  rule. 

Bramwell,  B.  I  think  this  rule  should  be  discharged.  It  has  been 
argued  that  the  case  jcannot  be  distinguished  from  Durrell  v.  Evans, 
1  H.  &  C.  174 ;  but  I  think  it  may  be  said  on  the  other  side  that  it 
cannot  be  taken  out  of  the  express  words  of  the  statute  of  frauds.  We 
are,  no  doubt,  bound  by  the  decision  of  the  Exchequer  Chamber  in 
Durrell  v.  Evans,  but  this  case  is  distinguishable  from  it,  and  when 
I  remember  that  my  Brother  Crompton  took  part  in  that  decision, 
I  should  wish  to  speak  of  it  with  the  utmost  respect.  It  was  held  in  that 
case  that  the  factor  signed  the  paper  on  behalf  of  the  buyer,  and  that 
this  paper  was  intended  to  be  a  memorandum  of  the  contract.  I  said 
in  the  court  below,  not  that  the  memorandum  was  an  invoice,  but  that 
I  could  not  see  how  the  factor  was  authorized  to  sign  on  behalf  of  the ' 
buyer,  but  the  Exchequer  Chamber  thought  that  there  was  evidence 
that  defendant  meant  the  paper  to  be  a  memorandum  of  the  contract. 
What  they  had  to  consider  was,  whether  the  paper  before  them  had 
the  defendant's  name  written  upon  it  by  an  agent  on  his  behalf.  And 
they  thought  that  there  was  evidence  that  the  factor  was  the  agent  of 
the  buj-er,  because  the  buyer  took  a  share  in  the  preparation  of  the 
contract,  and  said,  in  effect,  to  the  factor,  "  Write  it  down  in  such 
a  way."  If  that  decision  is  wrong,  it  is  wrong  in  deciding  that  what 
the  factor  was  asked  to  do  made  him  the  agent  of  the  buj-er,  whereas 


92  CHAPMAN  V.   PARTRIDGE.  [CHAP.  L 

it  might  be  said  that  the  buyer  was  only  suggesting  a  correction  to  him, 
and  treating  him  as  the  agent  of  the  seller.  Upon  this  subject  I  will 
say  no  more. 

Now  here,  after  the  order  had  been  given  by  the  defendant,  Dehorter 
makes  two  copies  of  the  order,  delivering  one  to  the  defendant  and 
keeping  the  other  himself.  To  my  mind  the  question  comes  to  this : 
Did  Deliorter  act  as  the  agent  for  the  plaintiff  and  the  defendant  ?  Now 
if  anybody,  not  a  lawyer,  were  asked  whether  Dehorter  acted  as  agent 
for  any  one  but  his  master,  he  would  say,  Certainly  not ;  it  is  unreason- 
able to  suppose  such  a  thing.  Now  although  we  are  told  that  a  lawyer's 
view  of  what  is  reasonable  is  different  from  that  of  other  people,  still 
I  think  that  the  common  understanding  is  a  good  test  of  the  real  mean- 
ing of  the  transaction.  Now,  is  there  any  reason  why  we  should  disre- 
gard the  understanding  of  reasonable  persons  for  the  sake  of  avoiding 
the  operation  of  the  statute?  I  can  see  none.  I  cannot  see  how  this 
traveller  is  the  authorized  agent  of  the  defendant.  After  he  took  the 
memorandum  away,  the  defendant  would  be  at  liberty  to  say,  "  I  am 
not  going  to  be  bound  by  it."  If  he  was  the  defendant's  agent,  when 
did  the  agency  commence?  Was  he  agent  at  the  time  he  wrote?  This 
will  scarcely  be  suggested.  Did  he  become  agent  afterwards  by  rati- 
fication ?  If  so,  j'ou  would  come  to  this  difficult}',  that  when  the  agent 
wrote  the  paper  he  did  not  profess  to  act  for  the  defendant.  Try  it 
another  wa}-.  Suppose  the  thing  was  done  in  a  hurry,  and  the  defend- 
ant had  said,  "  The  contract  to  which  you  have  put  m}-  name  is  inac- 
curately drawn  up,  and  I  will  maintain  an  action  against  you  for  your 
blunder."  Would  not  the  agent  have  been  surprised  at  this?  If  it  be 
said  that  the  same  argument  would  show  that  Durrell  v.  Evans  was 
wronglj''  decided,  I  say  that  I  do  not  know  that  this  would  be  the  case, 
for  there  they  held  that  the  defendant  had  made  himself  a  party  to  the 
terms  of  the  contract  by  requesting  that  the  paper  should  be  altered. 
As  for  the  argument  that  the  defendant  is  bound,  because  the  paper 
was  written  in  his  presence,  I  can  onlj'  sa^',  suppose  he  had  been  blind, 
or  that  he  could  not  read,  or  that  the  paper  had  been  copied  out  a  week 
afterwards,  and  then  sent  to  him,  could  any  agency  have  been  inferred 
in  such  circumstances  ?  These  difficulties  appear  to  me  insurmountable. 
I  think  the  rule  ought  to  the  discharged. 

PiGOTT  and  Pollock,  B.B.,  delivered  concurring  opinions. 

Rule  discharged. 


CHAPMAN  V.  PARTRIDGE. 

5  Esp.  256.    1805. 

This  was  an  action  on  the  case  against  the  defendant  for  non-per 
formance  of  a  contract  for  the  sale  of  a  quantity  of  sumach. 
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The  contract  as  set  up  by  the  plaintiff  was  stated  to  have  been  made 
by  a  broker  of  the  name  of  Aylwin. 

The  defendant  was  executor  to  his  brotlier,  and  his  widow,  Mrs. 
Partridge,  was  interested  and  continued  in  the  business. 

Aylwin  was  called.  The  account  he  gave  of  the  transaction  was,  that 
Mrs.  Partridge  and  the  plaintiff,  having  been  in  treaty  for  the  sale  of 
this  sumach,  they  had  agreed  that  the  witness  should  be  the  broker  to 
manage  the  sale  between  them ;  the  sale  did  not  then  take  place,  but 
some  days  after.  Chapman,  the  plaintiff,  informed  him  that  he  had  pur- 
chased the  sumach,  and  informed  him  of  the  bargain,  and  desired  him  to 
put  down  the  terms.  He  made  an  entry  in  his  book,  as  desired  by  Chap- 
man, and  he  sent  a  sale  note  of  the  terms  to  Mrs.  Partridge.  She  did 
not  return  the  sale  note,  but  in  a  conversation  with  him  some  days 
after,  she  said  she  was  very  sorry  for  what  she  had  done,  and  that  Mr. 
Lawrence  Partridge  (the  defendant)  was  angry  with  her. 

Mansfield,  C.  J.  The  note  in  writing  may  be  received,  it  is 
signed  by  the  broker,  and  the  only  question  is,  if  it  was  signed  by 
the  authority  of  the  defendant.  It  is  in  evidence,  that  she  had  con- 
sented that  Aylwin  should  act  as  the  broker,  that  authority  might  be 
countermandable  ;  but  when  he  does  act  as  agent  to  her  in  making  the 
bargain,  and  she  receives  the  sale  note,  she  does  not  refuse  it,  or  send 
it  back,  but  in  two  days  after  expresses  her  sorrow  for  having  done  it. 
The  jury  must,  therefore,  say,  if  Aylwin  had  any  authority  from  Mrs. 
Partridge  to  make  the  contrract,  or  if  what  passed  then  was  not  a  recog- 
nition of  his  authority,  which  would  be  same  thing  as  if  she  had  given 
him  directions  to  make  the  contract  at  first. 

It  was  proved,  that  the  defendant  refused  to  perform  the  contract, 
and  this  action  was  brought  to  enforce  it ;  but  that  could  not  be  done 
if  the  note  of  the  bargain,  as  stated  bj'  Aylwin,  was  not  complete, 
which  depended  upon  the  fact  of  his  then  having  authority. 

Verdict  for  plaintiff. 

Shepherd  and  Bailey,  Serjeants,  for  the  plaintiff. 

Best,  Serjeant,  for  the  defendant. 


GOOM  V.  AFLALO. 

6  B.  &  C.  117.    1826. 

Assumpsit  brought  by  the  plaintiff  against  the  defendant  for  refusing 
to  deliver  a  quantity  of  Barbary  gum,  pursuant  to  a  contract  of  sale 
alleged  to  have  been  entered  into  with  the  plaintiff  by  a  Mr.  Virgo,  as  the 
broker  of  the  plaintiff  and  defendant.  Plea,  the  general  issue.  At  the 
trial  before  Abbott,  C.  J.,  a  verdict  was  found  for  the  plaintiff.  After- 
wards, upon  a  motion  for  a  new  trial,  the  court  directed  that  the  facts 
should  be  stated  for  their  opinion  in  the  following  case :  — 
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Mr.  Virgo,  as  the  broker  of  the  defendant,  and  with  his  authority, 
agreed  with  the  plaintiff  that  the  defendant  should  sell  and  deliver  to 
him  170  serons  of  Barbary  gum  at  the  price  of  55s.  per  ewt.  The 
broker  thereupon  wrote  in  his  broker's  book  the  terms  of  the  contract. 

This  entrj'  in  the  broker's  book  was  not  signed  by  the  broker  or  any 
other  person.  Between  nine  and  ten  o'clock  at  night  of  the  said  23d 
February  the  broker  sent  to  the  plaintiflf  and  defendant  respectivel}' 
paper  writings  commonly  called  bought  and  sold  notes,  copied  from  the 
entry  in  his  book,  and  signed  by  him. 

Between  nine  and  ten  o'clock  in  the  morning  of  the  24th  February, 
the  defendant  objected  to  and  returned  the  sold  note  to  the  broker, 
and  wholly  refused  to  deliver  the  gum.  Whereupon  this  action  was 
brought. 

Ziaw,  for  plaintiff. 

Chitty,  contra. 

Abbott,  C.  J.  It  appears  in  this  case  that  Virgo  the  broker  was 
authorized  by  the  defendant  to  sell  the  goods  in  question,  that  he  con- 
tracted for  the  sale  of  them  to  the  plaintiff,  entered  a  memorandum  of 
the  bargain  in  his  broker's  book,  but  did  not  sign  that  entrj-,  and  then 
sent  to  each  of  the  parties  a  copj-  of  the  memorandum  signed  by  him- 
self. The  only  objection  to  the  validity  of  the  contract  is  the  want  of 
his  signature  to  the  memorandum  in  the  book. 

It  is  clear  that  the  contract  was  made  in  such  a  manner  as  to  bind 
the  defendant  within  the  reqiysites  of  the  statute  of  frauds.  If  there- 
fore it  is  to  be  held  invaUd,  this  can  onh-  be  done  on  the  ground  of 
some  usage  or  custom  of  merchants  which  the  court  is  at  liberty  to 
recognize  as  a  part  of  the  common  law.  No  such  usage  has  been  found 
or  stated  as  a  fact  upon  the  present  occasion.  There  are  several  cases 
in  the  books  in  which  this  point  has  been  noticed.  They  were  all 
quoted  in  the  argument  at  the  bar,  and  it  is  unnecessary'  to  repeat  them. 
A  signed  entry  in  the  broker's  book,  and  signed  notes  conformable  to 
each  other  delivered  to  the  parties,  are  spoken  of  as  making  a  valid 
contract ;  the  entry  in  the  book  has  been  called  the  original,  and  the 
notes  copies ;  but  there  is  not  any  actual  decision  that  a  valid  contract 
may  not  be  made  by  notes  duly  signed,  if  the  entrj'  in  the  book  be 
unsigned  ;  and  in  one  case  the  late  Lord  Chief  Justice  Gibbs  is  reported 
to  have  spoken  of  some  supposed  decision  to  that  effect  as  having  been 
overruled.  Under  such  circumstances  we  cannot  say  that  the  rule  for 
which  the  defendant  contends  has  been  adopted  b^-  the  court  as  part 
of  the  law  merchant.  Strong  expressions  as  to  the  duty  of  the  broker 
to  sign  his  book  do  not  go  far  enough  for  this  purpose,  nor  does  the 
obligation  to  do  this  which  a  broker  is  supposed  to  enter  into  upon 
receiving  a  license  to  practise  in  the  city  of  London.  Brokers  are,  I 
believe,  established  in  the  principal  commercial  towns  on  the  continent 
under  municipal  regulations  calculated  to  obtain  punctuality  and  fidel- 
ity in  their  dealings  ;  and  tlie  signature  of  their  book  is  certainly  one 
method  of  insuring  these,  and  may  in  some  cases  furnish  evidence  and 
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facilitate  the  proof  of  a  contract.  We  have  no  doubt  that  a  broker 
ought  to  sign  his  book,  and  that  everj'  punctual  broker  will  do  so.  But 
if  we  were  to  hold  such  a  signature  essential  to  the  validity  of  the  con- 
tract, we  should  go  further  than  the  courts  have  hitherto  gone,  and 
might  possiblj'  lay  down  a  rule  that  would  be  followed  by  serious  incon- 
venience, because  we  should  make  the  validity  of  the  contract  to  depend 
upon  some  private  act  of  which  neither  of  the  parties  to  the  contract 
would  be  informed,  and  thereby  place  it  in  the  power  of  a  negligent  or 
fraudulent  man  to  render  the  engagement  of  parties  valid  or  invalid  at 
his  pleasure. 

For  these  reasons  we  think  the  plaintiff  is  entitled  to  retain  the 
verdict. 


PARTON  V.   CROFTS. 

16  C.  B.  N.  S.  11 :  33  L.  J.  C.  P.  189.    1864. 

Erle,  C.  J.  I  am  of  opinion  that  the  judgment  of  the  count}-  court 
judge  was  right.  The  action  was  for  not  accepting  goods  sold  bj'  the 
plaintiff  to  the  defendant.  It  is  clear  from  the  facts  found  by  the 
county  court  judge  that  Bentley  &  Co.,  the  brokers,  were  employed 
as  such  by  both  the  buyer  and  the  seller.  The  buyer  proposed  to  take 
the  iron,  the  subject  of  the  action,  at  a  certain  price,  and  that  price 
was  accepted  by  the  seller ;  and  in  mj'  opinion  the  broker  was  the 
common  agent  of  both  parties,  and  had  authority  to  make  and  so 
made  the  contract  between  them.  The  question  which  we  have  to 
determine  is,  whether  the  requisites  of  the  statute  of  frauds  have  been 
complied  with,  —  that  is  to  say,  whether  there  has  been,  as  required 
by  that  statute,  a  memorandum  in  writing  of  the  contract.  I  am 
careful  in  drawing  the  distinction  between  making  a  contract  and  a 
memorandum  showing  that  the  contract  has  been  made,  and  which 
may  be  made  much  later  than  the  contract.  In  the  present  case  the 
memorandum  of  the  contract  which  was  produced  was  signed  hy  the 
brokers,  who  were  agents  for  both  parties  ;  and  it  stated  that  the  iron  ( 
was  sold  to  the  defendant,  and  specifies  the  price.  Mr.  Quain  saj-s  ' 
that  the  usual  form  of  handing  the  bought  note  to  the  purchaser  and 
the  sold  note  to  the  seller  was  not  complied  with  here  by  the  brokers, 
and  that  the  only  one  of  the  two  instruments  which  was  produced 
was  not  sufficient  to  satisfy  the  statute.  I  am  of  opinion  that  the  note 
produced  contained  a  memorandum  of  the  contract  between  the  parties, 
signed  by  their  agents  lawfully  authorized  as  required  by  the  statute. 
It  is  said  that  the  note  has  only  the  term  "  sold,"  and  has  not  the  term 
"  purchased  ;  "  but  the  relation  of  buj-er  and  seller  cannot  come  into 
existence  without  there  has  been  a  purchase  as  well  as  a  sale  ;  and 
when  therefore  the  memorandum  says  "  sold,"  it,  in  effect,  says  also 
•^  bought."    In  Sievewright  v.  Archibald,  17  Q.  B.  Rep.  103  ;  s.  c.  20  Law 
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J.  Eep.  (n.  s.)  Q.  B.  529,  the  bought  and  sold  notes  differed,  and  so 
the  sufHeiency  of  the  memorandum  of  the  contract  was  defeated  ;  but 
here  only  one  of  the  notes  was  produced,  which  therefore  distinguishes 
i  this  case  from  that  of  Sievewright  v.  Archibald.  1  am  of  opinion  that 
it  is  enough  for  the  plaintiff  to  produce  in  evidence  one  of  the  notes 
signed  by  a  person  acting  as  agent  for  both  parties,  and  I  think  that 
the  county  court  judge  came  to  a  right  conclusion.* 


THOMPSON  V.   GARDINER. 

1  C.  P.  D.  777.     1876. 

Brett,  J.  This  was  an  action  for  not  accepting  butter  pursuant  to 
contract.  It  was  tried  before  me,  and  I  directed  judgment  to  be 
entered  for  the  plaintiff.  A  motion  has  been  made  to  enter  judgment 
for  the  defendant  in  pursuance  of  leave  reserved  by  me  for  that  pur- 
pose, on  the  ground  that  there  was  no  evidence  of  any  memorandum  of 
the  contract  witliin  the  statute  of  frauds.  The  facts  were  these  :  The 
contract  was  made  with  a  person  who  must  be  taken  to  be  a  broker,  and 
who  was  acting  for  the  seller  only,  and  not  for  the  buyer.  The 
defendant  agreed  upon  the  terms  of  sale  with  the  broker.  These  terms 
were  not  disputed.  If  there  was  a  sufficient  memorandum  in  writing 
signed  hy  or  on  behalf  of  the  party  to  be  charged,  the  defendant  had 
unjustifiably  refused  to  accept  the  butter.  The  broker  sent  a  not*  of 
the  contract  to  the  buyer  and  also  to  the  seller.  He  signed  the  note 
which  was  sent  to  the  seller,  but  he  did  not  sign  that  which  he  sent  to 
the  buyer.  He,  however,  entered  in  his  broker's  book  both  the  bought 
and  the  sold  note,  and  signed  them  both.  The  butter  was  tendered  to 
the  defendant  some  time  after  the  note  was  sent  to  him,  he  having  kept 
the  latter  until  then  without  complaint  or  remonstrance.  The  reason 
he  assigned  for  his  refusal  was,  not  that  he  had  not  entered  into  the 
contract,  but  that  the  note  sent  to  him  was  not  signed.  I  decline  to 
enter  into  the  terms  of  the  two  notes,  as  to  which  was  the  bought  and 
which  was  the  sold  note.  The  real  question  upon  the  notes  on  this 
point  always  turns  on  the  person  to  whom  the  note  is  sent.  If  the 
broker  is  authorized  by  the  buyer  to  make  a  contract,  the  note  sent  by 
him  to  the  seller  is  the  note  which  is  intended  to  be  the  bargain,  and 
vice  versa.  The  note  which  was  to  bind  the  defendant  here,  was  the 
sold  note.  "We  are  not  driven  to  rely  on  the  notes  in  the  broker's  book, 
because  the  note  delivered  to  the  plaintiff  (if  the  broker  had  authority 
to  sign  the  memorandum)  binds  him.  The  authorities  are  conclu-sive  to 
show  that  the  broker,  acting  for  one  of  the  contracting  parties,  making 
a  contract  for  the  other,  is  not  authorized  by  both  to  bind  both.     But 

1  Concurring  opinions  were  delivered  by  Williams  and  Willbs,  JJ. 
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the  broker  who  makes  a  contract  for  one  may  be  authorized  by  that 
person  to  make  and  sign  a  memorandum  of  the  contract.  That  has 
frequently  been  held.  The  question  here  is  whether  there  was  any 
evidence  that  the  broker  was  so  authorized.  The  evidence  was,  that  a 
note  of  the  bargain  was  sent  to  the  buyer  ;  and  that  his  only  objection 
was,  not  that  the  broker  who  sent  it  had  no  authority  to  send  it,  or  that 
no  such  contract  was  made,  but  that  the  memorandum  sent  to  him  was 
not  signed.  That  was  ample  evidence  for  the  jury  that  the  defendant  ] 
recognized  the  authority  of  the  broker  to  sign  for  him.  Luckily,  how-  i 
ever,  the  broker  did  sign  the  note  which  was  to  bind  the  defendant,  that 
is,  the  sold  note.  Then,  this  further  fact  remains,  that  the  broker  kept 
a  book  in  which  both  bought  and  sold  notes  were  entered  and  signed  by 
him.  I  therefore  think  that,  even  if  the  signature  to  the  note  sent  to 
the  seller  was  not  sufficient  to  bind  the  buyer,  the  signature  in  the 
broker's  book  was  enough  to  satisfy  the  statute.  The  broker  being  a 
broker  authorized  to  make  a  memorandum  of  the  contract  on  the 
defendant's  behalf,  the  entry  in  his  book  was  sufficient  evidence  of  a 
memorandum  of  the  bargain  signed  by  a  dul3'  authorized  agent  within 
the  meaning  of  the  statute  of  frauds  to  bind  the  defendant. 

My  Brother  Grove  has  doubts,  and  wishes  me  to  say  that,  in  his 
judgment,  the  fact  of  the  defendant  keeping  the  note  sent  to  him  with- 
out objection  was  not  sufficient  to  show  an  authority  in  the  broker  to 
bind  him.  But  he  thinks  that,  inasmuch  as  when  the  defendant  made 
the  objection  he  confined  it  to  saying,  "You  did  not  sign  it,"  he  thereby 
admitted  the  agency  of  the  broker  to  make  the  contract  on  his  behalf. 
He  therefore  agrees  with  me  that  judgment  was  righily  entered  for  the 
plaintiff. 

My  Brother  Archibald  authorizes  me  to  say  that  he  concurs  in  the 
above  judgment,  and  in  the  reasons  I  have  given. 

Judgment /or  the  plaintiff'. 


CHAPTEE  II. 

§2.    Bargain  and  Sale:  Specific  Goods. 

GILLETT   V.   HILL. 
2  Crompt.  &  M.  530.     1834. 

Batlbt,  B.  There  is  no  doubt  that  there  was  originally  an  order 
signed  by  Orbell,  and  addressed  to  the  defendants,  requesting  them  to 
deliver  twenty  sacks  of  flour  to  the  plaintiff.  The  order  does  not  say 
twents'^  sacks  ex  a  greater  quantity',  to  be  selected  by  the  defendants, 
but  twenty  sacks  specifically.  The  defendants  knew  what  quantity  of 
flour  belonging  to  Orbell  they  had,  and  they  might  have  indorsed  on 
the  back  of  the  order  that  they  had  so  many  only ;  and,  from  the  cir- 
cumstance of  there  being  no  indorsement  that  thej-  accepted  the  order 
to  a  limited  extent,  and  to  a  limited  extent  only,  I  should  have  thought 
that  the  jury  would  act  upon  a  safe  principle  in  believing  that  the 
defendants  had  twenty  sacks  belonging  to  Orbell  in  their  possession, 
and  the  verdict  of  the  jury  therefore  appears  to  me  consistent  with  the 
evidence.  It  appears  to  me,  that,  looking  at  the  form  of  the  order, 
trover  was  the  proper  form  of  action,  and  that  the  cases  which  have 
been  cited  do  not  apply  to  this  case.  Those  cases  maj'  be  divided  into 
two  classes  :  one  in  which  there  has  been  a  sale  of  goods,  and  something 
remains  to  be  done  hy  the  vendor,  and  until  that  is  done  the  propertj' 
does  not  pass  to  the  vendee  so  as  to  entitle  him  to  maintain  trover.  The 
other  class  of  cases  is,  where  there  is  a  bargain  for  a  certain  quantitj' 
ex  a  greater  quantity,  and  there  is  a  power  of  selection  in  the  vendor  to 
deliver  which  he  thinks  flt ;  then  the  right  to  them  does  not  pass  to  the 
vendee  until  the  vendor  has  made  his  selection,  and  trover  is  not 
maintainable  before  that  is  done.  If  I  agree  to  deliver  a  certain 
quantity  of  oil,  as  ten  out  of  eighteen  tons,  no  one  can  say  which  part 
of  the  whole  quantitj'  I  have  agreed  to  deliver  until  a  selection  is  made. 
There  is  no  individuality  until  it  has  been  divided.  But  those  cases  do 
not  apply  here.  This  was  an  order  to  deliver  twenty  sacks  of  flour, 
not  out  of  a  greater  quantity,  but  twenty  sacks  specificall3^ ;  and  when 
the  defendants  accept  that  order  without  restriction,  thej'  admit  that 
they  have  twenty  sacks  which  they  will  appropriate  to  that  order,  and 
the  defendants  have  no  right  afterwards  to  say  that  they  have  not 
twenty  sacks  unappropriated.  The  defendants  should  not  have  accepted 
the  order  generally,  unless  they  meant  to  be  bound  by  it ;  but  having 
accepted  the  order  generally,  it  seems  to  me  that  the  property  in  the 
flour  passed  to  the  plaintiff,  and  that  the  verdict  is  right.'' 

'  Concurring    opinions    were    delivered    by  Lord    LyNDHnRST,    C.   B.,    and 

VXUGHAN,    B. 
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HURFF  V.  HIRES. 

40  N.  J.  L.  581.     1878. 

HuEFF,  the  plaintiff  in  error,  in  the  fall  of  1873,  purchased  of  one 
Heritage  two  hundred  bushels  of  corn,  out  of  a  lot  of  four  or  five  hun- 
dred bushels  which  Heritage  had  in  his  crib  house.  He  inspected  and 
approved  of  the  corn  before  he  bought  it,  and  paid  cash  for  it  imme- 
diately on  the  purchase.  The  arrangement  between  Hurff  and  Heritage 
was,  that  the  corn  should  be  left  where  it  was  until  it  should  get  hard 
enough  to  keep  well  in  bulk,  and  then  Heritage  was  to  deliver  it.  In 
January,  1874,  Hires,  as  sheriff  of  the  county  of  Salem,  by  virtue  of  an 
execution  against  Heritage,  levied  on  the  entire  quantity  of  the  corn  as 
his  property.  After  the  levy,  Heritage  delivered  two  hundred  bushels 
of  the  corn  to  the  defendant,  whereupon  the  sheriff  brought  trover 
against  him. 

Depue,  J.  ...  The  corn  was  purchased  by  Hurff,  and  paid,  for 
in  good  faith  before  the  execution  was  issued.  It  was  lying  in  the 
bulk,  unseparated,  when  the  lev}'  was  made,  and,  after  levy,  was 
separated  from  the  mass,  and  delivered  hy  the  vendor.  The  case 
was  tried  in  the  court  below  on  the  theory  that,  though  the  purchaser 
bought  the  corn  and  paid  the  price,  the  title  did  not  pass  to  him,  be- 
cause the  quantitj-  sold  was  not  separated  from  the  original  bulk  until 
after  levj',  and  that,  therefore,  the  whole  still  remained  liable  to  seizure 
as  the  property  of  the  vendor. 

If  the  property  had  remained  in  bulk,  the  quantity  purchased  never 
having  been  separated  from  the  mass,  the  purchaser  might  not  have 
been  able  to  maintain  replevin,  for  the  reason  that  in  replevin  the 
plaintiff  must  be  the  owner  of  the  specific  chattels  he  sues  for,  and 
must  describe  them  in  his  writ.  Scudder  v.  Worster,  11  Cush.  573. 
But  that  does  not  solve  the  question  involved  in  this  case.  May  not  a 
party  who  has  bought  and  paid  for  a  specified  quantity  or  number  of 
articles  from  a  larger  mass,  identical  in  kind  and  uniform  in  value, 
maintain  trover  against  a  third  person  who  converts  the  whole,  or 
defend  in  trover  brought  bj'  an  officer  levying  on  the  whole  as  the 
propert}'  of  the  vendor,  when  a  separation  of  the  quantity  he  was 
entitled  to  under  his  purchase  has  been  made  under  levj',  and  possession 
thereof  has  been  delivered  to  him  ? 

The  question  whether  the  property  has  passed  under  a  contract  of 
sale,  has  generallj'  arisen  where  the  right  of  an  unpaid  vendor  is  in 
issue.  Payment  of  the  price  is  so  essential  an  ingredient  of  a  sale  that 
neither  in  law  nor  in  morals  is  the  buyer  entitled  to  have  the  goods 
until  he  pays  for  them.  The  lien  of  the  vendor  is  waived  where  pay- 
ment  is  to  be  made  at  a  future  day,  or  there  has  been  a  delivery  actual, 
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and  in  some  cases  merely  constructive :  hence  the  inclination  of  the 
courts  to  hold,  on  slight  circumstances,  that  the  contract  is  so  incom- 
plete that  a  transfer  of  title  was  not  intended  where  the  delivery  is 
constructive  only,  and  the  insolvency  of  the  buyer  has  intervened  with 
the  contract  price  unpaid.  Prominent,  also,  among  the  cases  in  the 
same  direction,  are  those  in  which  the  right  of  the  purchaser  to  object 
to  the  quality  of  the  article,  which  is  the  subject-matter  of  the  contract 
of  sale,  is  involved.  Here,  also,  there  is  an  inclination  to  hold  the 
title  to  be  in  abeyance,  if  any  well  grounded  objection  to  qualitj-  is 
apparent.  A  contract  for  the  delivery  of  goods,  merely  of  a  particular 
description,  is  necessarily  executory  ;  and  where  it  relates  to  a  certain 
quantity  from  a  large  bulk,  not  uniform  in  quality  or  value,  the  transac- 
tion is  so  incomplete  that  until  selection,  and  not  mere  sepai'ation,  is 
made,  the  rights  of  the  parties  respectively  are  undefined.  In  eases 
like  those  mentioned,  it  is  considered,  for  substantial  reasons,  that  the 
title  does  not  pass  immediately  upon  the  terms  of  the  contract  being 
agreed  on ;  not  that  these  cases  create  exceptions  to  the  rule  that 
the  property  will  pass  by  the  contract,  if  such  be  the .  intention  of  the 
parties,  but  the  circumstances  are  such,  and  of  such  weight,  that  it  is 
presumed  that  it  was  not  the  intention  of  the  parties  that  the  sale 
should   be  complete. 

The  case  under  review  is  distinguished,  bj'  marked  peculiarities,  from 
those  embraced  in  the  foregoing  classification.  Tlie  contract  of  sale  was 
not  obnoxious  to  the  statute  of  frauds.  The  price  was  paid,  and,  con- 
sequentl}-,  no  right  of  a  vendor  to  have  the  unpaid  purchase  money  ex- 
isted. Nothing  remained  to  be  ascertained  or  adjusted  to  determine 
what  the  rights  of  the  parties  were.  The  property  had  been  inspected 
and  approved ;  it  was  left  with  the  vendor  for  the  purchaser's  conven- 
ience, and  the  mass  from  which  the  quantity  alone  was  to  be  separated, 
was  identical  in  kind  and  uniform  in  value,  so  that  the  privilege  of  selec- 
tion would  not  confer  any  advantage  upon  either  party.  Nothing  was 
left  undone  by  the  parties,  except  measuring  out  the  quantit3-  purchased 
from  any  part  of  the  whole  bulk  —  a  ministerial  act  which  might  be  done 
by  cither  party,  or  by  any  stranger,  as  well  as  by  the  parties  themselves. 

The  tendency  of  the  modern  decisions  is  to  give  effect  to  contracts 
of  sale  according  to  the  intention  of  the  parties,  to  a  greater  extent 
than  is  found  in  the  older  cases,  and  to  engraft  upon  the  rule  that  the 
property  passes  by  the  contract  of  sale,  if  such  be  the  intention,  fewer 
exceptions,  and  those  only  which  are  founded  on  substantial  considera- 
tions affecting  the  interests  of  parties.  At  one  time,  it  was  held  that, 
under  an  agreement  to  purchase  an  entire  bulk  at  a  specified  price,  the 
property  did  not  pass  if  the  whole  amount  of  the  purchase  money  de- 
pended upon  an  ascertainment  by  weight  or  measurement  subsequently 
to  be  made.  Hanson  v.  Meyer,  6  East,  614.  This  decision  was  made 
in  favor  of  an  unpaid  vendor,  and  was  afterwards  distinguished,  on  the 
ground  that  the  weighing  was  to  be  done  by  the  seller,  and  it  was  held 
that  the  property  would  pass  if  such  was  the  intention  of  the  parties, 
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though  something  was  to  be  done,  such  as  weighing,  measurJBg^;*OT 
testing  the  goods,  to  ascertain  the  contract  price,  if  what  remained  to 
be  done  was  to  be  done  by  the  buyer.  Turley  v.  Bates,  2  H.  &  C.  200. 
This  distinction  was  adopted  in  Boswell  v.  Green,  1  Dutcher,  390.  Still 
later,  the  English  courts  entirely  repudiated  this  distinction,  and  held 
in  cases  where  the  weighing  was  to  be  done  by  the  seller,  the  property 
would  pass,  though  the  ultimate  contract  price  was  to  be  ascertained 
by  a  subsequent  weighing,  if  the  parties  so  intended  ;  and  Chief  Justice 
Cockburn,  in  his  opinion,  said  that  "  it  is  equally  clear  that,  in  point  of 
principle  and  in  point  of  common  sense,  there  is  nothing  to  prevent  a 
man  from  passing  the  property  to  the  thing  he  proposes  to  sell  and  the 
buyer  proposes  to  buy,  although  the  price  may  remain  to  be  ascertained 
afterwards."  Martineau  v.  Kitching,  L.  R.  7  Q.  B.  436  ;  Castle  v. 
Playford,  L.  R.  7  Ex.  98.  It  may  now  be  considered  as  the  law  of  the 
English  courts,  that  where  the  contract  price  has  been  paid  or  advances  i 
made  on  it,  the  property  will  pass  to  the  buyer,  according  to  the  inten-  I 
tion  of  the  parties,  although  something  remains  to  be  done  by  the  ) 
seller  to  complete  the  goods,  in  conformity  with  the  contract,  before 
they  are  ready  to  be  delivered.  Young  v.  Matthews,  L.  R.  2  C.  P. 
127 ;  Langton  v.  Waring,  18  C.  B.  (n.  s.)  315. 

That  the  parties  contemplated  the  corn  should  be  measured  before  it 
left  the  vendor's  possession,  will  not,  of  itself,  prevent  the  property 
passing.  Nor  will  the  fact  that  the  vendor  was  required  to  deliver  it 
when  the  time  for  delivery  arrived,  accomplish  that  result.  Where  the 
goods  sold  have  been  selected  and  designated,  and  the  price  paid,  \ 
the  property  will  pass  bj'  the  contract  of  sale,  though  it  was  one  of  the  ' 
terms  of  the  contract  that  the  vendor  should  transport  them  to  a  place 
named  for  delivery.  Terry  v.  Wheeler,  25  N.  Y.  520.  The  case, 
therefore,  must  stand  exclusively  on  the  fact  that  no  separation  of 
the  quantit3'  sold  had  been  made  from  the  entire  bulk  before  the 
execution  was  levied,  and  the  question  is,  whether  there  is  a  rule 
of  law  requiring,  under  the  circumstances  of  this  case,  a  separation  of 
the  quantity  sold  from  the  larger  bulk,  before  title  will  pass  to  the 
purchaser,  so  positive  in  its  sanction  as  to  overrule  the  intention  of 
the  parties. 

It  is  undoubtedly  the  doctrine  of  the  English  courts  that,  "  where 
there  is  a  bargain  for  a  certain  quantity  ex  a  greater  quantity,  and  there 
is  a  power  of  selection  in  the  vendor  to  deliver  which  he  thinks  fit, 
there  the  right  to  them  does  not  pass  to  the  vendee  until  the  vendor 
has  made  his  selections."  Per  Bayley,  B.,Gillettv.  Hill,  2  C.  &  M. 
530.  This  doctrine  is  founded  on  correct  principles,  where  the  gross 
bulk  is  variable  in  kind  or  quality,  and  the  selection  from  it  of  that 
part  which  shall  be  delivered  is  of  benefit  to  the  vendor.  It  has  been 
applied  to  a  sale  of  a  specified  quantitj',  from  a  larger  bulk  of  uniform 
kind  and  value,  where  the  purchaser  had  seen  the  goods  in  bulk  and 
approved  of  it.     Aldridge  v.  Johnson,  7  E.  &  B.  885. 

In  my  judgment,  this  principle  should  not  be  applied  where  the  bulk, 
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from  which  the  quantity  purchased  is  to  be  separated,  is  uniform  in 
kind  and  qualit}',  and  has  been  approved  by  the  purchaser,  and  the  full 
contract  price  has  been  paid.  There  is  a  clear  and  well  settled  legal 
distinction  between  the  individual  rights  of  several  parties  in  goods  of 
uniform  kind  and  qualitj',  and  in  those  in  which  there  is  no  uniformity 
in  these  respects.  It  is  recognized  in  cases  of  co-tenancj'  of  personal 
property,  readily  divisible  bj'  weight  or  measurement  into  portions  ab- 
solutely alike  in  quality  and  value.  In  such  cases,  either  tenant  may 
take  his  proper  proportion,  and  it  will  be  regarded  as  a  proper  sever- 
ance, so  long  as  he  does  not  take  more  than  his  share  ;  but  the  rule  is 
otherwise  in  case  of  property  not  severable  in  this  manner.  In  that 
event  the  partition  must  be  by  agreement,  or  proceedings  in  equity. 
Tripp  V.  Riley,  15  Barb.  333;  Channon  v.  Lusk,  2  Lansing,  211; 
Clark  V.  Griffith,  24  N.  Y.  595  ;  Freeman  on  Co-tenancy,  §  252 ;  6  Am. 
Law  Rev.  458.  It  is  also  recognized  in  cases  of  the  intermingling  of 
the  goods  of  several  owners,  where  the  whole  is  indistinguishable  in 
quality  and  value.  In  Jackson  v.  Anderson,  4  Taunt.  24,  one  F.,  at 
Buenos  Ayres,  consigned  to  S.  &  Co.  a  barrel  containing  four  thousand 
seven  hundred  and  eighteen  Spanish  dollars,  and  advised  the  plaintiff 
that  one  thousand  nine  hundred  and  sixty-nine  of  them  were  designed 
for  him  as  a  remittance  of  the  next  proceeds  of  sale  made  by  him  on 
plaintiff's  account.  S.  &  Co.  assigned  the  bill  of  lading  to  the  defend- 
ants, who  received  the  whole  value  of  the  four  thousand  seven  hundred 
and  eighteen  dollars,  and  carried  it  to^the  credit  of  S.  &  Co.  In  an 
action  of  trover,  the  plaintiff  was  allowed  to  recover,  and,  consequentljs 
there  was  no  individualization  of  the  specific  dollars  he  was  entitled  to. 
It  was  contended  bj'  the  defendants  that,  no  separation  having  been 
made  of  the  one  thousand  nine  hundred  and  sixty-nine  dollars  to  enable 
the  plaintiff  to  designate  them  as  his  propertj-,  trover  was  not  main- 
tainable. The  objection  was  overruled,  and  Chief  Justice  Mansfield 
said :  "  It  appears  that  no  separation  was  ever  made  from  the  whole 
quantitj-  of  one  thousand  nine  hundred  and  sixty-nine  dollars  belonging 
to  the  plaintiff,  and  an  objection  has  been  taken  on  that  ground  against 
the  form  of  action ;  but  we  think  there  is  no  difficulty  in  that  point ; 
the  defendant  has  disposed  of  all  the  dollars,  consequently  he  has  dis- 
posed of  those  which  belong  to  the  plaintiff ;  and,  as  all  are  of  the  same 
value,  it  cannot  be  a  question  what  particular  dollars  were  his.  .  .  . 
One  has  a  right  to  a  certain  number,  and  the  other  to  the  rest.  If  a 
man  keeps  all,  and  has  no  right  to  a  part,  the  action  lies  for  that  part 
which  he  wrongfully  detains."  In  Gardner  v.  Dutch,  9  Mass.  427,  the 
plaintiff,  in  the  adjustment  of  the  accounts  of  a  voj'age  performed  for 
W.  &  R.,  in  the  schooner  "  Liberty,"  became  entitled  to  sevent3'-six 
bags  of  coffee,  lying  in  a  lot  of  bags,  and  not  distinguished  by  marks, 
or  in  anj'  manner  separated  from  the  others.  As  against  an  officer 
levying  on  the  whole,  by  virtue  of  an  attachment  against  W.  &  R.,  the 
plaintiff  was  allowed  to  maintain  replevin  for  his  part,  the  court  sajing, 
"  Though  the  bags  belonging  to  him  had  no  distinguishing  marks,  he 
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might  have  taken  the  number  of  bags  and  the  quantity  of  coffee  to 
which  he  was  entitled  by  his  own  selection,  while  they  remained  in  the 
hands  of  W.  &  R.,  and  the  defendant,  as  a  deputy-sheriff,  could  not 
change  the  rights  of  third  parties." 

There  are  authorities  of  great  weight,  that  apply  this  doctrine  to  con- 
tracts of  sale.  (After  citing  and  commenting  on  Whitehouse  v.  Frost,  12 
East,  614,  Woodley  v.  Coventry,  2  H.  &  C.  164,  Gillett  v.  Hill,  2  C.  & 
M.  530,  Knights  v.  Wiffen,  L.  R.  5  Q.  B.  660,  and  Farmeloe  v.  Bain,  1 
C.  P.  D.  445,  the  judge  continued.)  These  cases  cited,  it  is  true,  were 
against  defendants  who  were  treated  as  mere  custodians  of  the  prop- 
erty, and  the  right  to  maintain  the  action  was  put  on  the  ground  of 
estoppel.  The  English  courts  make  a  distinction  between  this  class  of 
cases  and  actions  directly  between  the  vendor  and  purchaser.  But, 
manifestly,  this  distinction  is  in  semblance  onlj-,  and  not  in  substance. 
In  each  of  the  cases  above  cited,  except  Gillett  v.  Hill,  the  defendant 
was  the  original  vendor,  and  no  separation  of  the  goods  had  been  made 
as  between  him  and  his  vendee,  and  the  acceptance  of  a  delivery  order 
created  no  other  conti-act  than  that  in  force  between  him  and  his  vendee, 
to  hold  for  the  benefit  of  the  sub-vendee  a  certain  designated  quantity 
of  goods.  Acceptance  of  the  deliver}'  order  might  estop  a  defendant 
from  denying  that  he  had  that  quantity  of  goods  in  his  custodj-,  subject 
to  tlie  order  of  the  person  signing  the  delivery  order.  But  if  there  be 
a  rule  of  law  which  overrules  the  intention  of  parties,  and  forbids 
property  passing  under  a  contract  of  sale,  unless  the  quantity  sold  be 
separated  from  the  larger  mass,  it  is  difficult  to  perceive  why  it  should 
not  produce  the  same  result  between  the  original  vendor  and  the  holder 
of  a  delivery  order,  who,  in  virtue  thereof,  succeeds  only  to  the  rights 
of  the  original  contract  of  sale.  Nor  will  the  fact  that  a  defendant 
stands  in  the  position  of  being  regarded  as  a  mere  custodian  of  the 
property  material!}'  alter  the  situation  of  the  parties,  for  it  is  well 
settled  that  a  vendor  may  become  the  bailee  of  his  vendee,  and  the  cus- 
todian for  his  benefit  of  the  property  sold,  if  the  parties  so  intend. 
Marvin  v.  Wallis,  6  E.  &  B.  726  ;  Beaumont  v.  Brengeri,  5  C.  B.  301 ; 
Castle  V.  Sworder,  6  H.  &  N.  828. 

While  the  English  courts  adhere  to  the  rule  that,  as  between  vendor 
and  purchaser,  separation  of  the  quantity  sold  from  a  larger  bulk,  iden- 
tical in  kind  and  quality,  is  necessary  before  the  title  will  pass,  how 
slight  and  unimportant  a  circumstance  will  take  the  transaction  out  of 
the  operation  of  the  rule  is  shown  by  Aldridge  v.  Johnson,  supra. 
There  the  plaintiff  bought  of  one  K.  one  hundred  out  of  two  hundred 
quarters  of  barley,  which  plaintiff  had  seen  in  bulk  and  approved,  and 
he  paid  part  of  the  price.  It  was  agreed  that  the  plaintiff  should  send 
sacks  for  the  barley,  and  that  K.  should  fill  the  sacks  and  take  them  to  a 
railway  station  to  be  forwarded  to  the  plaintiff.  The  plaintiff  sent  sacks 
onlj-  for  part  of  the  barle}-.  K.  filled  these,  but  did  not  deliver  them, 
and  in  a  few  days  he  turned  the  barley  out  of  the  sacks  on  the  heap 
from  which  it  was  taken,  so  as  to  be  indistinguishable  from  the  rest  of 
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the  heap,  and  became  bankrupt.  The  plaintiff  tendered  to  the  assignee 
in  bankruptcy  the  balance  of  the  purchase  money,  and  demanded  the 
two  hundred  quarters  of  barley,  and  on  a  refusal  to  deliver  them,  sued 
him  in  trover.  It  was  held  that  he  was  entitled  to  recover  for  the  por- 
tion put  in  the  sacks  by  K.,  but  for  the  residue  he  was  without  remedy. 
It  did  not  appear  in  the  case  that  the  plaintiff,  in  fact,  knew  that  a  por- 
tion of  the  barley  had  been  put  in  the  sacks,  and,  therefore,  he  could 
not  actually  have  assented  to  the  selection  that  was  made,  and  the 
assent  of  the  vendee  to  the  specific  appropriation  was  regarded  in 
Campbell  v.  Mersey  Docks,  14  C.  B.  (n.  s.)  412,  as  necessary  when 
such  an  appropriation  is  needed  to  transfer  the  title.  Furthermore, 
when  the  demand  was  made  on  the  assignee  in  bankruptcy,  which  laid 
the  foundation  for  the  action,  the  barley  lay  in  .the  heap,  and  the  part 
K.  had  put  in  the  sacks  was  not  distinguishable  from  the  rest.  If, 
therefore,  the  defendant  had  complied  with  the  demand  so  far  as  the 
court  held  that  he  should  have  complied,  he  could  only  have  done  so 
by  separating  from  the  heap  as  much  in  quantity  as  the  bankrupt  had  , 
measured  up,  —  a  process  he  could  have  as  readily  performed  in  rela- 
tion to  the  full  quantity  of  the  barley  covered  by  the  contract.  A 
comparison  of  the  facts  in  evidence  with  the  result  that  was  reached, 
will  show  that  the  rights  of  the  parties  were  disposed  of  upon  a  mere 
formality. 

In  the  American  courts  the  cases  on  this  subject  are  quite  conflicting. 
Many  of  them  are  cited  and  examined  by  Mr.  Holmes  in  his  notes  to 
2  Kent  (12th  ed.),  492,  590,  and  more  particularly  in  his  article  in  6 
Am.  Law  Review,  450. 

In  Virginia,  New  York,  Connecticut,  and  Maine,  the  courts  have 
held  the  broad  doctrine,  without  qualification,  that  on  a  contract  of 
sale  of  a  certain  quantity  from  a  larger  bulk,  uniform  in  kind  and 
quality,  the  property  will  pass,  though  there  be  no  separation  of  the 
quantity  sold,  if  such  be  the  intention  of  parties,  and  that  no  rule 
of  law  will  overrule  such  intention  if  it  be  otherwise  clearly  expressed. 
Pleasants  v.  Pendleton,  6  Randolph,  473  ;  Kimberly  v.  Patchin,  19 
N.  Y.  330;  Russell  v.  Carrington,  42  N.  Y.  118;  Chapman  v.  Shep- 
ard,  39  Conn.  413  ;  Waldron  v.  Chase,  37  Maine,  414.  .  .  . 

The  doctrine  held  in  these  cases,  it  seems  to  me,  is  founded  on  good 
sense  and  correct  legal  principles.  The  rule  that  the  property  in  goods 
will  pass  by  the  contract  of  sale,  if  such  be  the  intention  of  the  parties, 
is  of  the  utmost  importance  in  the  transaction  of  the  business  of  the 
country,  and  it  ought  not  to  be  qualified  by  exceptions  and  restrictions 
which  do  not  arise  from  the  substantial  interests  of  the  parties. 

In  this  case  the  sale,  in  all  material  respects,  was  complete.  The 
corn  had  been  inspected  and  approved,  and  the  price  agreed  on  and 
paid.  All  these  things  had  been  done  before  the  levy  of  execution. 
The  property  had  been  left  with  the  vendor  for  the  purchaser's  conven- 
ience. Nothing  was  left  undone  but  measuring  out  the  designated 
quantity  from  a  bulk  identical  in  kind  and  value,  and  a  delivery  to  the 
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vendee.     That  was  done  after  the  levy  and  before  suit  brought ;  and 
there  is  no  pretence  that  it  was  unfairly  done. 

The  defendant,  by  his  purchase,  and  the  payment  of  the  price,  ac- 
quired equitable  rights  that  ought,  if  possible,  to  be  protected ;  and  it 
is  the  policy  of  the  law  to  protect  interests  acquired  for  a  valuable  con- 
sideration in  good  faith,  against  the  claims  of  execution  creditors.  In 
trover,  property  is  involved  onlj'  so  far  as  determines  the  form  of  the 
action  and  the  damages  recoverable.  The  defence  was  a  meritorious 
one,  and  no  legal  principle  is  in  the  way  of  permitting  it  to  be  made, 
if,  in  fact,  the  parties  intended  that  the  property  should  pass.  That 
question  should  have  been  submitted  to  the  jury,  and,  for  that  reason, 
the  judgment  should  be  reversed 

AM  concur  for  reversal. 


COMMERCIAL  NATIONAL  BANK  v.   GILLETTE. 
90  Ind.  268.     1883. 

Elliott,  J.  The  Elkhart  Car  Company,  by  a  written  contract,  sold 
to  the  appellant  510  car  wheels,  constituting  a  part  of  1,100  wheels. 
At  the  time  of  the  sale  the  wheels  were  in  one  common  mass,  and 
there  was  no  separation  nor  any  designation  of  the  wheels  sold  to  the 
appellant.  After  the  execution  of  the  contract,  the  entire  lot  of  wheels 
was  seized  upon  executions  issued  at  the  suit  of  appellee,  and  this 
action  was  brought  for  the  possession  of  those  sold. 

The  contention  of  appellee  is  that  appellant  acquired  no  title,  because 
the  articles  sold  were  not  designated  or  separated  from  the  common  lot 
of  which  they  formed  a  part,  and  this  contention  prevailed  in  the  court 
below. 

There  is  much  strife  in  the  American  eases  upon  this  question,  but 
none  in  the  English.  The  weight  of  the  former  is  perhaps  with  the 
theory  of  appellant,  but  the  text-writers  are,  so  far  as  we  have  exam- 
ined, all  with  the  English  decisions.  Our  own  cases  are  in  harmony 
with  the  long  established  rule  of  the  common  law.  In  the  case  of 
Bricker  v.  Hughes,  4  Ind.  146,  the  English  rule  was  approved  and 
enforced.  In  Murphy  v.  State,  1  Ind.  36.6,  the  court  said  :  "  To  render 
a  sale  of  goods  valid,  the  specific,  individual  goods  must  be  agreed 
on  by  the  parties.  It  is  not  enough  .  .  .  that  they  are  to  be  taken 
from  some  specified  larger  stock,  because  there  still  remains  something 
to  be  done  to  designate  the  portion  sold,  which  portion,  before  the  sale 
can  be  completed,  must  be  separated  from  the  mass."  This  doctrine 
found  approval  in  Scott  v.  King,  12  Ind.  203,  and  there  are  other  cases 
recognizing  it  as  the  correct  one,  among  them  Mofflt  v.  Green,  9  Ind. 
198;  Indianapolis,  &c.,  R.  Co.  v.  Magnire,  62  Ind.  140;  Bertelson 
V.  Bower,  81  Ind.  512  ;  Lester  v.  East,  49  Ind.  588,  vide  opinion,  p.  594. 
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The  rule  which  our  court  has  adopted  is  upheld  by  the  American  cases 
of  Hutchinson  v.  Hunter,  7  Pa.  St.  140;  Haldeman  v.  Duncan,  51  Pa. 
St.  66  ;  Fuller  v.  Bean,  34  N.  H.  290 ;  Ockington  v.  Ritchey,  41  N.  H. 
275  ;  Morrison  v.  Woodley,  84  111.  192  ;  Woods  v.  McGee,  7  Ohio,  467  ; 
McLaughlin  v.  Piatti,  27  Cal.  463  ;  Courtright  v.  Leonard,  11  Iowa,  32  ; 
Ropes  ■y.'  Lane,  9  Allen,  502 ;  Ferguson  v.  Northern  Bank,  14  Bush, 
555  (29  Am.  R.  418).  In  Michigan  the  rule  seems  not  to  be  definitely 
settled  ;  but  in  a  late  case  it  was  said  :  "  To  the  elaborate  argument  made 
for  the  defence  to  show  that  there  can  be  neither  a  sale  nor  a  pledge  of 
property  without  in  some  manner  speciall}'  distinguishing  it,  we  fully 
assent,  and  we  have  no  purpose  to  qualify  or  weaken  the  authoritj-  of 
Anderson  v.  Brenneman,  44  Mich.  198."  Merchants',  &c.  Bank  v. 
Hibbard,  48  Mich.  118. 

The  civil  law  rule  is  the  same  as  that  of  the  common  law,  and  our 
great  lawyers  have  given  it  unhesitating  approval.  2  Kent,  Com.  639  : 
Story,  Sales,  §  296. 

The  American  cases  which  have  departed  from  the  long  settled  rule 
are  built  on  the  cases  of  Kimberly  v.  Patchin,  19  N.  Y.  330,  and  Pleas- 
ants V.  Pendleton,  6  Rand.  473,  and  these  cases  proceed  upon  the  theor\- 
that  commercial  interests  demand  a  modification  of  the  rule.  In  our 
judgment,  commercial  interests  are  best  promoted  b}'  a  rigid  adherence 
to  the  rule  which  the  sages  of  the  law  have  so  long  and  so  strongly  ap- 
proved. The  rule  secures  real  transactions  and  actual  sales,  and  thus 
checks  the  wild  spirit  of  speculation.  It  prevents,  in  no  small  measure, 
the  making  of  mere  wagering  contracts ;  it  puts  business  on  a  stable 
basis,  and  makes  it  essential  that  there  should  be  real,  and  not  sham, 
transfers  of  property  ;  it  makes  titles  secure,  protects  creditors  and  pur- 
chasers, and  represses  fraud.  If  it  were  granted  that  the  rule  does 
somewhat  interfere  with  the  freedom  of  business  transfers,  still  the  good 
it  produces  far  outweighs  this  inconvenience.  But  we  do  not  believe 
it  does  interfere  with  actual  business  transfers,  for  common  experience 
informs  us  that  real  sales  are  seldom,  if  ever,  made  without  a  specific 
designation  of  the  thing  bought.  The  rule  may  interfere  with  dealers 
in  "  margins,"  makers  of  "  corners,"  and  framers  of  "options,"  and  to 
affirm  that  it  does  do  this  is  to  give  it  no  faint  praise.  In  principle  the 
rule  is  sound,  and  in  practical  operation  salutary. 

The  efforts  made  by  the  courts  that  have  departed  from  it  to  make 
exceptions,  to  manufacture  distinctions  and  point  out  differences  in 
order  to  escape  disastrous  consequences,  afford  strong  evidence  of  the 
wisdom  of  the  rule.  The  line  of  decisions  in  some  of  the  States,  where 
a  departure  has  been  taken,  is  a  devious  and  tortuous  one,  and  this  is 
to  be  expected  when  once  sound  principle  is  turned  from,  and  new 
rules  sought  and  adopted  which  have  no  support  in  fundamental 
principles. 

We  have  no  disposition  to  depart  from  the  rule  which  has  so  long 
prevailed  in  this  State  and  elsewhere. 

Judgment  affirmed. 
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HUTCHINSON  et  al.   v.  HUNTER. 
7  Pa.  St.  140.     1847. 

Rogers,  J.  .  .  .  The  facts,  so  far  as  material  to  this  case,  are  these  : 
R.  W.  Poindexter,  having  a  lot  of  about  one  hundred  and  twenty  bar- 
rels of  molasses  in  the  cellar  of  his  warehouse  in  the  citj-  of  Pittsburg, 
made  a  parol  contract  of  sale  of  one  hundred  barrels  of  the  lot  to  the 
plaintiff  at  thirtj'  cents  a  gallon,  a  few  days  before  the  great  fire  of  the 
10th  of  April,  1845.  The  plaintiff,  preferring  not  to  receive  immediate 
and  actual  deliverj-  of  the  molasses,  obtained  permission  of  Poindexter 
that  the  molasses  might  remain  in  Poindexter's  cellar.  The  parties  as- 
sumed what  they  believed  to  be  a  fair  average  of  the  contents  of  the 
barrels,  being  forty  gallons  per  barrel,  and  the  plaintiff  gave  Poindexter 
his  note  for  the  amount  as  ascertained,  agreeing  that  it  should  be  cor- 
rected bj'  the  gauge  of  the  barrels  when  they  should  be  separated  and 
delivered  to  the  plaintiff.  A  few  days  afterwards,  on  the  9th  April, 
1845,  the  defendants  called  upon  the  plaintiff  to  purchase  some  molasses. 
The  plaintiff  informed  them  that  he  had  one  hundred  barrels  in  Poin- 
dexter's cellar,  which  he  was  willing  to  sell,  and,  after  a  treaty,  the 
parties  agreed  on  a  purchase  and  sale  of  the  one  hundred  barrels  of 
molasses,  at  thirty-two  cents  per  gallon.  Thereupon  the  plaintiff  said 
he  would  go  down  to  Poindexter's  and  have  the  molasses  turned  out, 
gauged,  and  delivered.  But  the  defendants  replied  they  would  prefer 
not ;  they  did  not  want  to  remove  it ;  they  had  no  convenient  place 
to  put  it,  and  asked  plaintiff  to  see  Poindexter  and  get  his  leave  that 
it  should  remain  where  it  was,  and  told  plaintiff  to  come  to  their  oflBce 
and  they  would  give  him  a  check  for  the  amount  of  the  molasses. 

Tlie  next  day  the  molasses  was  destroyed  in  the  great  fire,  without 
having  been  removed  or  gauged.  After  the  contract,  and  before  the 
fire,  the  plaintiff  informed  Poindexter  that  he  had  sold  the  molasses, 
and  requested  that  it  might  still  remain  in  his  cellar  for  the  purchasers, 
to  which  Mr.  Poindexter  consented.  The  average  contents  of  the  bar- 
rel was  usually  forty-one  to  forty-two  gallons,  some  as  high  as  forty-five 
gallons.  '  So  far  as  they  were  sold  by  Poindexter,  who  it  seems  had  sold 
about  one  hundred  and  twenty-five  or  one  hundred  and  thirt}'  barrels, 
when  plaintiff  bought,  they  gauged  from  thirty-nine  to  forty-three  gallons. 

This  was  a  sale  of  one  hundred  barrels  of  molasses,  of  unequal  con- 
tents and  unequal  value,  part  of  a  specified  larger  stock.  The  particu- 
lar one  hundred  barrels  is  not  designated  cither  by  marks  or  numbers, 
nor  is  it  separated  from  the  molasses  unsold  ;  it  is  therefore  wanting  in 
that  essential  feature  to  constitute  a  complete  and  valid  sale.  The 
■goods  sold,  as  we  have  seen,  must  be  ascertained,  designated,  and  sep- 
arated from  the  stock  or  quantity  with  which  thej'  are  mixed  before  the 
property  can  pass.  It  remains  the  property  of  the  vendor,  notwith- 
Btanding  the  contract,  until  it  is  identified  and  individualized.     This  is 
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unquestionablj-  the  law,  as  is  firmly  settled  by  authoritj',  and  which  we 
have  no  wish  nor  authority  to  alter.  It  is  better  to  stick  to  the  beaten 
track  rather  than  try  untrodden  ground.  As  Judge  Grinke  says,  it  is 
difficult  to  answer  the  inquirj^,  On  whom  would  the  loss  have  fallen  had 
part  only  of  the  molasses  been  destroyed?  If  a  person  purchases  cloth 
from  a  merchant  for  a  coat,  not  to  be  cut  off  until  the  tailor  be  sent  for, 
and  in  the  intermediate  time  the  store  and  its  contents  are  burnt  bj'  Are, 
there  would  be  but  one  opinion,  tliat  the  loss  must  fall  on  the  seller, 
and  not  the  buyer.  But  it  is  impossible  to  distinguish  the  case  put 
from  the  case  in  hand. 

An  idea  seems  to  have  been  entertained  that  the  sub-contract  differs 
this  case  from  the  cases  cited,  but  in  what  particular  I  am  at  a  loss  to 
imagine.  So  far  as  regards  the  identification  or  separation  of  the  goods 
sold,  it  remains  precisely  as  before.  It  is  said  that  Poindexter  became 
the  bailee  of  Hutchinson  &  Co.  But  the  question  returns,  Of  what  was 
he  the  bailee  ?  Certainly  of  property  which  had  not  been  separated 
from  the  specified  stock.  It  still  remains  the  property  of  Poindexter, 
Hutchinson  &  Co.  taking  the  place  of  Hunter.  Hunter  cannot  convey 
to  Hutchinson  &  Co.  a  better  right  than  he  himself  had.  Hutchinson 
&  Co.  succeeded  to  his  contract,  and  until  the  separation  of  the  goods 
no  title  passes,  because,  according  to  the  well  settled  principles  of  law, 
the  bargain  and  sale  is  not  complete. 

It  will  be  observed  that  the  case  is  put  entirely  on  the  fact  that  the 
barrels  were  of  unequal  quantities  and  values,  and  had  not  been  sep- 
arated from  the  molasses  still  owned  by  the  vendor.  That  the  molasses 
was  not  gauged  does  not  enter  into  the  consideration  of  the  court  in 
determining  the  defendant's  liability  to  the  action. 

Judgment  reversed,  and  judgment  on  the  demurrer 
for  the  defendants. 


GOLDER  V.  OGDEN. 

15  Pa.  St.  528.     1850. 

Action  of  trespass  by  Ogden,  assignee  of  Longstreth  &  Son,  against 
Golder,  for  taking  one  thousand  pieces  of  wall-paper.  Golder  claimed 
title  to  the  paper  under  a  contract  made  some  months  prior  to  the  taking 
with  Longstreth  &  Son  for  two  thousand  pieces  of  wall-paper  for  $666, 
for  which  sum  he  gave  his  promissory  notes.  He  received  one  thousand 
pieces  of  the  paper,  and  it  was  agreed  that  the  other  one  thousand  should 
remain  in  the  seller's  store  until  Golder  should  call  for  them.  These 
notes  were  negotiated  by  Longstreth  &  Son,  and  paid  by  Golder. 
After  Longstreth  &  Son's  assignment  to  Ogden,  Golder  replevied  the 
one  thousand  pieces  in  question.  Sharswood,  J.,  directed  a  verdict  for 
the  plaintiff. 
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G.  Mallery,  for  plaintiff  in  error. 

F.  B.  Totonsend,  for  defendant  in  error. 

Gibson,  C.  J.  Had  the  paper  been  sold  in  a  separate  lot,  the  owner- 
ship would  have  passed,  though  it  contained  a  few  pieces  more  than  the 
number.  The  buyer  would  have  taken  the  whole  as  a  lot  sold  to  him 
in  gross.  Or  had  the  pieces  been  separated  from  the  rest,  and  pointed 
out  to  him  as  his  two  thousand,  a  small  excess  would  not  have  vitiated 
the  sale.  So  if  the  bargain  had  been  that  they  were  to  be  counted 
before  they  were  taken  away.  Such  is  the  principle  of  Dennis  v.  Alex- 
ander, 3  Barr,  50  ;  Scott  v.  Wells,  6  W.  &  S.  359 ;  and  Hutchinson  v. 
Hunter,  7  Barr,  140,  which  are  less  stringent  than  the  English  cases. 
But  there  was  no  evidence  that  the  bargain  had  regard  to  a  lot  in  gross, 
or  any  particular  pieces.  The  only  thing  at  all  like  it  is  the  testimony 
of  the  salesman,  who  swore  it  was  considered  that  the  buyer  was  to 
have  his  paper  out  of  the  lot  in  the  cellar,  and  that  the  paper  there  was 
intended  for  him ;  but  the  witness  did  not  know  that  the  buyer  had 
selected  it,  or  that,  the  identical  pieces  had  been  set  apart  for  him. 
Without  separation,  however,  intention  is  nothing.  The  vendor  might 
have  changed  it  before  delivery,  and  have  taken  other  pieces  of  the 
proper  sort  from  anj-  other  part  of  the  store.  Whether  there  were  such, 
or  from  what  part  they  took  the  pieces  previously  delivered,  did  not 
appear ;  but  even  had  there  been  no  other  pieces  on  hand  than  those  in 
the  cellar,  and  no  more  than  the  exact  number,  they  would  not  have 
passed  without  a  specific  act  of  appropriation,  equivalent  to  a  delivery 
in  contemplation  of  law.  Judgment  affirmed. 


ALDRIDGE  v.  JOHNSON. 
7  E.  &  B.  885.     1857. 

Action  for  wrongful  conversion  of  a  quantity  of  barley.  Plaintiflf 
contracted  with  J.  W.  Knights  for  one  hundred  quarters  of  barley  (at 
£2  3s.  per  quarter)  from  a  large  heap  containing  about  two  hundred 
quarters,  which  he  inspected  and  sampled,  in  exchange  for  thirty-two 
bullocks  at  £6  apiece,  the  difference  to  be  paid  in  cash.  Plaintiff  was 
to  send  his  own  sacks,  and  Knights  was  to  fill  them  with  the  barlej-  and 
deliver  them  on  board  railway  trucks  at  Ipswich  for  carriage  to  plaintiff. 
The  bullocks  were  delivered  to  Knights.  Sacks  were  sent,  and  a  part' 
of  them  were  filled  with  about  seventy-eight  quarters  of  the  barley 
under  Knights'  directions.  Knights  was  unable  to  secure  trucks 
promptly,  and  never  delivered  any  part  of  the  barley  at  the  railway. 
Plaintifi'  repeatedly  directed  him  to  forward  the  barley,  which  Knights 
promised  repeated^  to  do.  A  notice  in  bankruptcy  was  served  on 
Knights,  and  defendant  was  made  his  official  assignee.  Before  the  ad- 
judication. Knights  had  the  barley  emptied  from  the  sacks  into  the  heap 
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from  which  it  had  been  taken.  Plaintiff  tendered  to  defendant  the 
difference  between  the  barley  and  the  price  of  the  bulloclis,  and  de- 
manded the  barlej-,  which  was  refused,  and  this  action  brought. 

Lord  Campbell,  C.  J.  ...  As  to  the  question  of  conversion,  the 
property  being  in  the  plaintiff,  he  has  done  nothing  to  divest  himself  of 
it.  It  is  not  like  the  case  of  confusion  of  goods,  where  the  owner  of 
such  articles  as  oil  or  wine  mixes  them  with  sitnilar  articles  belonging 
to  another.  That  is  a  wrongful  act  by  the  owner,  for  which  he  is  pun- 
ished bj'  losing  his  property.  Here  the  plaintiff  has  done  nothing 
wrong.  It  was  wrong  of  the  bankrupt  to  mix  what  had  been  put  into 
the  sacks  with  the  rest  of  the  barley ;  but  no  wrong  has  been  done  by 
the  plaintiff.  That  being  so,  the  plaintiff's  property  comes  into  the 
hands  of  the  defendant  as  the  bankrupt's  assignee.  If  the  defendant 
had  a  lien,  he  does  not  detain  the  barley  on  that  ground.  He  denies 
the  plaintiff's  property  altogether,  and  cannot  therefore  claim  a  lien. 
He  claims  all  the  barley,  and  claims  all  of  it  as  being  the  property  of 
the  bankrupt.     He  therefore  has  converted  the  plaintiff's  propertj'. 

Erle,  J.  I  also  am  clearly  of  opinion  that  the  property  in  what 
was  put  into  the  sacks  passed  to  the  plaintiff.  It  is  clear  that,  where 
there  is  an  agreement  for  the  sale  and  purchase  of  a  particular  chattel, 
the  chattel  passes  at  once.  If  the  thing  sold  is  not  ascertained,  and 
something  is  to  be  done  before  it  is  ascertained,  it  does  not  pass  till  it 
is  ascertained.  Sometimes  the  right  of  ascertainment  rests  with  the 
vendee,  sometimes  solely  with  the  vendor.  Here  it  is  vested  in  the 
vendor  only,  the  bankrupt.  When  he  had  done  the  outward  act  which 
showed  which  part  was  to  be  the  vendee's  property,  his  election  was 
made  and  the  property  passed.  That  might  be  shown  b}'  sending  the 
goods  by  the  railway.;  and  in  such  case  the  property  would  not  pass 
till  the  goods  were  despatched.  But  it  might  also  be  shown  "by  other 
acts.  Here  was  an  ascertained  bulk,  of  which  the  plaintiff  agreed  to 
.buy  about  half.  It  was  left  to  the  bankrupt  to  decide  what  portion 
should  be  delivered  under  that  contract.  As  soon  as  he  does  that,  his 
election  has  been  indicated ;  the  decisive  act  was  putting  the  portion 
into  the  sacks.  If  it  were  necessary  to  rest  the  decision  on  the  assent 
of  the  vendee  in  addition  to  this,  I  am  of  opinion  that  there  is  abundant 
evidence  of  such  assent ;  for  the  vendee  demanded,  over  and  over  again, 
the  portion  which  had  been  put  into  the  sacks.  I  think  Mr.  Blackburn 
has  expressed  the  law  with  great  clearness  and  accuracy.  He  first 
takes  the  case  where  one  party  appropriates  and  the  other  assents,  and 
then  the  case  where,  by  virtue  of  the  original  agreement,  the  authority 
to  appropriate  is  in  one  party  onl^'.  As  to  the  question  of  conversion, 
I  am  of  opinion,  on  the  grounds  which  have  already  been  stated,  that 
the  assignee  has  converted  the  plaintiff's  property. 
Judgment  for  plaintiff' /or  the  part  put  into  the  sacks:  as  to  the 

residue,  Judc/ment  for  the  defendant.^ 

1  Concurring  opinions  were  delivered  by  Coleridge  and  Crompton,  JJ. 
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KEELER  V.   GOODWIN. 
Ill  Mass.  490.     1873. 

Tort  for  conversion  of  1,000  bushels  of  corn.  At  ths  crial  in  the 
Superior  Court,  before  Lord,  J.,  the  following  facts  appeared:  — 

On  September  29,  1870,  Wesley  P.  Balch  bought  1,000  bushels  of 
corn  from  the  defendants,  to  be  paid  for  in  cash  in  ten  daj's,  and  the 
defendants  gave  him  an  order  on  the  warehouse  where  the  corn  was 
stored,  being  then  parcel  of  a  larger  quantity  lying  in  bulk.  On 
October  1,  Balch  indorsed  and  delivered  the  order  to  the  plaintiff  as 
securit}'  for  a  loan.  The  plaintiff  did  not  then  know  that  the  corn  had 
not  been  paid  for ;  but  Balch  never  paid  for  the  corn,  and,  within  ten 
days  from  September  29,  became  insolvent.  About  fifteen  days  after 
receipt  of  the  order,  the  plaintiff  presented  it  to  the  warehouseman  and 
demanded  the  corn.  Deli^erj'  was  refused  for  the  reason  that  the  order 
had  been  countermanded  b}-  the  defendants ;  and  before  this  suit  was 
brought  the  defendants  took  the  corn  away.  The  order  was  never 
presented  to  the  warehouseman  except  as  above  stated. 

The  plaintiff  offered  evidence  tending  to  prove  a  usage  in  the  grain 
trade  to  treat  an  order  on  a  warehouse  as  a  deliver}-. 

The  judge  ruled  that  the  action  could  not  be  supported,  and  directed 
a  verdict  for  the  defendants,  which  was  returned.  The  judge  reported 
the  case  for  the  determination  of  this  court ;  if  the  ruling  was  correct, 
judgment  to  be  entered  for  the  defendants,  unless  the  plaintiff  could 
maintain  his  action  by  an  amendment ;  if  the  ruling  was  erroneous,  the 
verdict  to  be  set  aside  and  a  new  trial  ordered. 

S.  J.  Thomas,  for  the  plaintiff. 

A.  Churchill  &  J.  E.  Hudson,  for  the  defendants. 

Wells,  J.  There  are  two  fatal  difficulties  in  the  way  of  recovery  by 
the  plaintiff. 

To  maintain  an  action  of  trover,  in  favor  of  one  who  has  never 
had  possession,  there  must  be  proof  both  of  title  and  right  of  present 
possession.  Fairbank  v.  Phelps,  22  Pick.  535  ;  Winship  v.  Neale,  10 
Gray,  382 ;  Landon  v.  Emmons,  97  Mass.  37. 

Here  was  a  contract  of  sale  of  1.000  bushels  of  corn,  "parcel  of  a 
larger  quantitj'  lying  in  bulk."  Until  separation  in  some  form,  no  title 
could  pass.  Young  v.  Austin,  6  Pick.  280 ;  Merrill  y.  Hunnewell,  13 
Pick.  213  ;  Scudder  v.  Worster,  11  Gush.  573  ;  Weld  v.  Cutler,  2  Gray, 
195;  Ropes  v.  Lane,  9  Allen,  502,  510;  s.  c.  11  Allen,  591.  That  it 
was  on  storage  with  a  third  party,  as  warehouseman,  would  make  no 
difference  in  this  respect. 

Delivery  of  the  order  upon  the  warehouseman  authorized  him  to  make 
the  separation  or  appropriation  necessary  to  complete  the  sale,  by  giv- 
ing to  the  contract  its  intended  effect  upon  the  specific  propertj'  covered 
by  it.     If  that  had  been  accomplished,  either  by  actual  separation,  or 
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by  appropriation  to  the  use  or  credit  of  the  purchaser,  in  the  usual  mode 
of  transacting  the  business  of  the  warehouse,  he  would  have  acquired 
title,  right  of  possession,  and  constructive  possession  of  the  grain  so 
purchased.     Gushing  v.  Breed,  14  Allen,  376.^ 

But  until  some  act  takes  place  by  which  the  relations  of  the  ware- 
houseman, in  respect  to  the  propertj'  in  his  custody,  are  modified  in 
accordance  with  the  contract  of  sale,  so  that  he  may  be  considered  as 
bailee  for  the  seller  and  purchaser  respectively^,  according  to  their  sev- 
eral interests,  and  thus  released, />ro  tanto,  from  his  original  liability 
to  the  seller  alone,  there  is  no  such  appropriation  of  the  grain  sold  as 
will  ripen  the  interc  st  of  the  purchaser  into  title  and  right  to  the  posses- 
sion of  any  specific  portion  of  the  bulk.  Whether  the  assent  of  the 
warehouseman  is  necessary  to  the  imposition  of  this  twofold  relation 
upon  him,  or  whether  presentation  of  the  order  alone,  or  notice  of  the 
sale  would  be  sufficient,  we  need  not  now  determine,  because  there  was 
neither  in  this  case,  until  after  the  authority  of  the  warehouseman  to 
make  the  appropriation  had  been  revoked.  The  purchaser,  therefore, 
never  acquired  any  title  or  right  of  possession,  and  co'ald  transfer  none, 
and  consequently'  no  right  of  action  to  the  plaintiff.  .  .  . 

Judgme.'itfor  defendants. 
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BIANCHI  V.  NASH, 

1  M.  &  W.  545.    1836. 

Debt  for  goods  sold  and  delivered.  Plea,  nunquam  indebitatus. 
At  the  trial,  before  the  under-sheriff  of  Middlesex,  it  appeared  that  the 
plaintiff  was  a  dealer  in  musical  snuff-boxes  ;  that  the  defendant  applied 

1  In  this  case  it  was  said  by  Chapman,  J.,  "  The  use  of  elevators  for  the  storage 
of  grain. has  introduced  some  new  methods  of  dealing,  but  tlie  rights  of  parties  who 
adopt  these  methods  must  be  determined  by  tlie  principles  of  the  common  law.  The 
proprietors  of  the  elevator  are  tlie  agents  of  the  various  parties  for  whom  they  act. 
When  several  parties  have  stored  various  parcels  of  grain  in  the  elevator,  and  it  is 
put  into  one  mass,  according  to  a  usage  to  which  they  must  be  deemed  to  havo 
assented,  they  are  tenants  in  common  of  the  grain.  Each  is  entitled  to  such  a  pro- 
portion as  the  quantity  placed  there  by  him  bears  to  the  whole  mass.  When  one  of 
them  sells  a  certain  number  of  bushels,  it  is  a  sale  of  property  owned  by  him  in 
common.  It  is  not  necessary  to  take  it  away  in  order  to  complete  the  purchase.  If 
the  vendor  gives  an  order  on  the  agents  to  deliver  it  to  the  vendee,  and  the  agents 
accept  the  order,  and  agree  with  the  vendee  to  store  the  property  for  him,  and  give 
him  a  receipt  therefor,  the  delivery  is  thereby  complete,  and  the  property  belongs  to 
the  vendee.  The  vendor  has  nothing  more  to  do  to  complete  the  sale,  nor  has  he 
any  further  dominion  over  the  property.  The  agent  holds  it  as  the  property  of  the 
vendee,  owned  by  him  in  common  with  the  other  grain  in  the  elevator."  Cf.  State 
V.  Stockman,  supra,  p.  50. 
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to  him  to  let  (or  lend)  him  a  musical  snuff-box,  and  the  plaintiff  agreed 
to  do  so,  on  the  understanding  that  the  defendant  was  to  have  it  and 
pay  for  it  if  it  were  damaged  ;  and  the  sum  of  £3  10«.  was  to  be  taken  as 
its  value.  The  defendant  received  the  snuff-box  on  this  understanding  ; 
it  was  damaged  while  in  his  possession ;  and  the  plaintiff,  in  conse- 
quence, refused  to  receive  it  back,  and  brought  this  action  for  the  price. 
The  under-sheriff  left  it  to  the  jurj'  to  say  whether  the  agreement  was, 
that,  in  the  event  of  the  box  being  damaged,  it  was  to  be  a  sale ;  and 
they  found  that  that  was  the  agreement,  and  gave  a  verdict  for  the 
plaintiff,  damages  £3  10s. 

F.  V.  Lee  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  this 
was  a  mere  bailment,  which  ought  to  have  been  declared  on  specially, 
and  that  there  was  no  evidence  to  support  the  count  for  goods  sold  and 
delivered. 

Chandless  showed  cause. 

Lord  Abingee,  C.  B.  I  think  there  is  no  question  at  all  on  the 
general  principle  applicable  to  this  case  ;  when  goods  are  sold  on  con- 
dition, and  the  condition  is  performed,  the  sale  becomes  absolute.  And 
there  is  as  little  doubt  on  the  evidence,  that  this  was  a  conditional  sale, 
and  that  the  condition  was  performed.  The  defendant  agrees  to  pay 
the  price  of  the  box  for  it,  in  case  he  damages  it. 

Parke,  B.  There  was  clearly  evidence  for  the  jury  that  thi.?  was  a 
contract  for  a  conditional  sale  ;  and  it  was  a  very  reasonable  contract. 
Then  there  is  no  doubt  that  the  value  was  recoverable  under  the  count 
for  goods  sold  and  delivered.  As  soon  as  the  condition  is  performed, 
it  is  an  absolute  sale. 

The  other  Barons  concurred.  Rule  discharged. 


FEAGANO  V.  LONG. 

4  B.  &  C.  219.     1825. 

Assumpsit  against  defendant  as  owner  of  the  brig  or  vessel  "  James 
and  Theresa,"  for  negligence  in  shipping  a  cask  of  hardware.  At  the 
trial  before  Hullock,  B.,  at  the  Lancaster  summer  assizes,  1824,  the 
following  facts  appeared  in  evidence.  Mason  &  Sons,  hardwaremen  at 
Birmingham,  in  April,  1822,  received  an  order  from  the  plaintiff,  resid- 
ing at  Naples,  of  which  the  following  is  a  translation  :  — 

Naples,  March  28,  1822. 
Order  transmitted  by  G.  Fragano,  of  this  city,  to  Mason  &  Sons  of  Bir- 
mingham, through  Mr.  F.  L.,  for  the  following  merchandise,  to  be  despatched 
on  insurance  being  effected.      Terms  to  be  three  months'  credit  from  the 
time  of  arrival. 

The  order  then  specified  the  goods.  In  pursuance  of  this  order,  the 
cask  of  hardware  in  question  marked  with  the  plaintiff's  initials  was 
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Bent  by  the  canal  from  Birmingham,  hy  Mason  &  Sons,  to  Messrs. 
Stokes,  their  shipping  agents  at  Liverpool,  with  directions  to  forward 
the  same  to  Naples.  An  insurance  was  effected,  and  the  interest  de- 
clared to  be  in  Fragano.  On  the  3d  of  July,  Messrs.  Stokes  received 
a  notice  of  the  arrival  of  the  goods  from  the  canal  carrier,  and  sent 
their  porter,  who  received  the  goods  from  the  carrier,  and  took  them 
in  a  cart  to  the  quay  where  the  "  James  and  Theresa"  was  l3ing,  and 
delivered  them  on  the  quay  to  the  mate  of  that  vessel,  who  gave 
following  receipt :  — 

Received  ia  good  order  and  condition  on  board  the  "  James  and  Theresa," 
for  Naples,  one  cask  of  hardware. 

G.  F.  Samuel  Smith,  Mate. 

From  W.  &  J.  Stokes. 

The  goods  were  left  in  the  custody  of  the  mate,  and  before  they  were 
actually  put  on  board,  by  some  accident,  the  cask  fell  into  the  water,  by 
which  the  injury  complained  of  was  sustained.  Upon  this  evidence  the 
jury,  under  the  direction  of  the  learned  judge,  found  a  verdict  for  the 
plaintiff.  In  Michaelmas  Term,  a  rule  nisi  for  a  new  trial  was  obtained, 
on  the  ground,  first,  that  no  bill  of  lading  having  been  made  out,  the 
property  in  the  goods  was  never  vested  in  the  plaintiff ;  secondly,  that 
by  the  terms  of  the  order,  the  goods  were  not  to  be  at  the  plaintiff's 
risk  until  after  their  arrival  at  Naples. 

F.  Pollock  was  now  called  upon  to  support  the  rule. 

Crompton,  contra. 

HoLEOTD,  J.  I  also  think  that  the  verdict  found  for  the  plaintiff 
was  right.  It  has  been  argued  that  neither  the  mate  nor  the  owner  of 
the  vessel  was  liable  to  any  one  but  Stokes  &  Co.,  from  whom  the 
goods  were  received.  But  it  is  a  principle  of  law,  that  the  real  owner 
of  the  goods,  for  whom  Stokes  &  Co.  were  agents,  may  sue  for  the  loss, 
although  the  defendant  was  not  informed  of  his  existence.  Then  it  has 
been  urged  that  Fragano  had  no  interest  in  the  goods,  and  the  terms  of 
the  order  have  been  adverted  to  in  support  of  that  argument;  but  I 
think  that  the  goods  became  his  property  as  soon  as  they  were  sent  off 
by  Mason  &  Co.  When  goods  are  to  be  delivered  at  a  distance  from 
the  vendor,  and  no  charge  is  made  by  him  for  the  carriage,  they  be- 
come the  property  of  the  buyer  as  soon  as  thej'  are  sent  off.  It  was 
next  contended  that  Fragano  was  not  liable  to  the  vendor  unless  the 
goods  arrived  ;  but  the  order  for  insurance  is  decisive  as  to  that.  The 
policy  was  to  protect  Fragano,  and  shows  that  he  considered  he  should 
be  the  sufferer  if  the  goods  were  lost  on  the  voyage,  which  he  could  not 
have  been,  had  the  arrival  of  the  goods  been  a  condition  precedent  to 
his  liability  to  the  vendors.  The  expir.ation  of  three  months  was  to  be 
the  time  of  payment  if  the  goods  arrived  ;  if  they  did  not  arrive,  the 
law  would  imply  a  promise  to  pay  in  a  reasonable  time. 

LiTTLEDALE,  J.,  concurrcd.^  Hule  discharged, 

1  The  opinion  of  Batlet,  J.,  is  omitted. 
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WHITCOMB  V.  WHITNEY. 
24  Mich.  486.     1872. 

Cqolet,  J.  The  main  facts  in  this  case  are  undisputed.  On  the 
sixteenth  day  of  March,  1871,  the  parties  roade  a  contract  evidenced 
by  the  following  writing :  — 

Detkoit,  March  16,  1871. 

Received  of  D.  Whitney,  Jr.,  five  hundred  dollars  on  account  for  all  the 
upper  qualities  aud  select  common  and  cutting  up  or  fine  common  lumber  that 
I  make  at  Kock  Falls  in  town  of  Sand  Beach,  Michigan,  this  season,  at  fair 
price,  what  said  Whitney  can  afford  to  pay;  the  lumber  is  to  be  delivered  on 
rail  of  vessel  when  lumber  is  ready  to  ship,  or  when  vessel  is  ready  to  send  for  it. 

(Signed)  Hiram  Whitcomb. 

The  defendant  from  time  to  time  advanced  moneys  upon  this  agree, 
ment,  and  received  one  cargo  of  lumber,  in  respect  to  which  no  ques- 
tion arises.  On  September  22,  1871,  plaintiff  wrote  defendant  as  fol- 
lows :  "  I  have  all  my  logs  now  sawed ;  lumber  ready  to  ship.  The 
sooner  you  send  a  vessel  the  better  I  would  like  it.  I  think  there  will 
be  seventy  M.  or  more."  On  the  receipt  of  this  letter  defendant  sent 
an  inspector  to  Rock  Falls,  who  arrived  there  about  the  fourth  of 
October,  and  inspected  and  approved  of  about  sixty-four  M.  feet  of  the 
lumber,  acting  for  both  parties  in  so  doing.  The  lumber  when  inspected 
was  at  plaintiff's  mill,  but  as  fast  as  the  inspection  proceeded,  it  was 
hauled  on  the  dock,  some  forty  rods,  to  be  ready  for  delivery  on  the 
vessel  when  one  should  be  sent  for  it.  The  inspection  was  completed 
on  the  sixth  of  October,  and  defendant  was  notified  thereof  on  the 
eleventh  of  the  same  month.  Two  days  before  the  time  last  mentioned, 
however,  the  lumber  was  destroyed  b}'  fire,  without  anj'  fault,  neglect, 
or  carelessness  on  the  part  of  the  plaintiff,  and  when  this  fact  came  to 
the  knowledge  of  defendant,  he  refused  to  pay  for  the  lumber,  and  this 
suit  is  brought  for  the  value.  The  declaration  contains  a  count  for 
goods  sold  and  delivered,  and  also  a  special  count  setting  out  the 
facts ;  averring  plaintiffs  readiness  and  willingness  to  deliver  the 
lumber  on  the  rail  of  the  vessel  when  one  should  be  sent  for  it,  but  that 
before  defendant  sent  any  vessel  to  take  it,  though  he  had  ample  time 
to  do  so,  and  to  load  and  take  away  the  same,  the  lumber  was  destroyed 
by  fire  without  thie  fault,  neglect,  or  carelessness  of  plaintiff,  by  means 
whereof  the  defendant  became  liable  to  paj-  a  fair  price  therefor,  etc. 

It  does  not  seem  to  be  necessary  to  set  forth  the  various  requests  to 
charge  which  were  made  in  the  court  below,  nor  the  charges  given  ;  the 
question  in  this  court  is  simply  this,  whether,  under  the  facts  stated, 
the  lumber  at  the  time  it  was  accidentally  destroyed  had  or  had  not 
become  the  property  of  the  defendant  so  as  to  be  at  his  risk.  Thg  cir- 
cuit judge  in  effect  held  that  it  had  not. 

In  support  of  the  ruling  of  the  circuit  judge  we  are  referred  to  several 
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decisions,  some  of  which  present  questions  arising  under  the  statute  of 
frauds,  and  obviously  have  no  application  here.  Others  were  decisions 
upon  contracts  for  the  manufacture  and  delivery  of  specific  articles, 
under  which  no  title  could  pass  until  the  specific  thing  was  completed 
and  delivered,  or  in  some  manner  identified  and  set  apart  by  the  act  of 
the  parties.  Johnson  v.  Hunt,  11  Wend.  137,  presented  the  question 
whether  lumber  which  was  being  got  ready  by  a  builder  to  put  into  a 
house  which  he  had  contracted  to  put  up  for  another,  became  the 
property  of  his  employer  before  it  was  actnallj'  built  into  the  house ; 
and  the  court  held  that  it  did  not.  This  was  clearly  correct,  as  up  to 
that  time  the  contractor  had  an  undoubted  right  to  use  it  for  any  other 
purpose  if  he  pleased.  Comfort  v.  Kiersted,  26  Barb.  472,  was  the 
case  of  a  contract  for  shingles  to  be  manufactured,  and  which  by  the 
terms  of  the  contract  were  to  be  the  property  of  the  vendees,  at  eighteen 
shillings  a  thousand,  on  the  vendor's  premises  as  fast  as  manufactured ; 
he,  however,  agreeing  to  deliver  them  at  the  store  of  the  vendees,  and 
to  be  paid  three  dollars  a  thousand  at  that  place.  The  contract  fixed 
the  amount  to  be  delivered  at  100  M.,  but  with  the  privilege,  on  the 
part  of  the  vendees,  to  increase  it  to  150  M.  The  court  held  that  the 
shingles  did  not  become  the  property  of  the  vendees  until  in  some  way 
designated  and  set  apart  so  as  to  be  capable  of  being  identified  as  their 
property.  The  sale  was  not  of  all  the  partj'  might  make,  but  only  of  a 
specified  quantity  ;  and  the  court  illustrate  their  view  of  the  contract  by 
saying,  the  vendor  might  have  made  preciselj'  such  a  contract  with 
another  person,  in  which  case  the  shingles  "would  have  become  the 
property  of  the  one  or  the  other  of  the  parties  to  whom  he  had  agreed 
to  sell  them,  according  to  their  designation."  This  case  difiers  from 
Comfort  V.  Kiersted  in  two  important  particulars  :  First,  the  purchaser 
here  was  to  have  all  the  lumber  of  certain  kinds  which  should  be  cut ; 
and,  second,  the  lumber  coming  within  the  terms  of  the  contract  was 
particularly  identified  and  designated  bj-  the  act  of  inspection.  Andrews 
V.  Durant,  11  N.  Y.  35,  presented  the  question,  whether,  under  a  con- 
tract for  the  building  of  a  vessel  of  certain  specified  dimensions,  to  be 
delivered  complete  by  a  day  named,  for  a  certain  price,  to  be  paid  as 
the  work  progressed,  any  property  in  the  vessel  passed  before  the 
vessel  was  completed  ;  and  it  was  held  it  did  not.  That  case  also  has 
very  little  bearing  upon  the  one  now  under  consideration. 

"What  is  the  case  here?  The  contract  is  for  the  purchase  of  all  the 
lumber  of  certain  grades  that  plaintiff  shall  manufacture  at  Rock  Falls 
during  the  season.  The  plaintiff  could  not  have  sold  a  foot  of  it  to  any 
other  person  without  a  distinct  violation  of  his  contract  obligations. 
From  the  time  of  its  manufacture  nothing  would  need  to  be  done  to 
determine  the  right  to  the  defendant  in  any  particular  parcel,  but  to 
have  it  properly  settled  that  it  fell  within  one  of  the  grades  contracted 
for.  An  agent  duly  authorized  had  determined  that  as  to  all  the  lumber 
in  question,  and  had  done  what  amounted  to  an  acceptance  of  it  on  the 
part  of  the  defendant.     It  had  then  been  set  apart  and  stored  in  a 
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proper  place  for  the  defendant,  and  was  subject  to  his  order.  Nothing 
remained  to  be  done  by  the  plaintiff  except  to  deliver  it  on  the  rail  of 
the  vessel ;  and  that  he  could  not  do  until  the  vessel  was  sent.  Every- 
thing now  depended  on  the  action  of  the  defendant,  which  might  be 
expedited  or  delayed  as  should  suit  his  own  convenience.  Had  this 
been  a  contract  for  the  completion  of  a  carriage  from  specified  materials, 
to  be  delivered  when  sent  for,  and  had  it  been  fully  completed  and 
accepted,  so  that  nothing  remained  to  be  done  except  to  make  the 
manual  delivery  when  it  should  be  called  for,  the  setting  apart  of  the 
property  under  the  contract  could  not  have  been  more  complete  and  un- 
questionable than  it  was  here. 

Where  the  case  is  not  within  the  statute  of  frauds,  manual  delivery 
of  the  article  sold  is  not  essential  to  the  passing  of  the  title  unless  made 
so  by  the  understanding  of  the  parties.  They  may  agree  when  and  on 
what  conditions  the  property  in  the  subject  of  such  a  contract  shall  pass 
to  the  prospective  owner.  —  Denio,  J.,  in  Andrews  v.  Durant,  11  N.  Y. 
42.  Their  intention  must  be  the  governing  consideration  in  every  case. 
—  Channell,  B.,  in  Turley  v.  Bates,  2  H.  &  C.  211.  The  title  may  pass 
notwithstanding  the  price  is  yet  to  be  determined.  — Turley  v.  Bates, 
supra;  Valpy  v.  Gibson,  4  M.  G.  &  S.  837.  In  Olj'phant  v.  Baker,  5 
Denio,  382,  it  is  said  to  be  "  a  general  rule  of  the  common  law,  that  a 
mere  contract  for  the  sale  of  goods,  where  nothing  remains  to  be  done 
by  the  seller  before  making  delivery,  transfers  the  right  of  property, 
although  the  price  has  not  been  paid,  nor  the  thing  sold  delivered  to 
the  purchaser."  And  of  the  numerous  cases  in  which  the  expression  is 
used,  that  if  anything  remains  to  be  done  by  the  seller  the  title  does  not 
pass,  Selden,  J.,  in  Terry  v.  Wheeler,  25  N.  Y.  525,  says  they  only  go 
to  the  length  of  showing,  that  where  something  is  to  be  done  by  the 
seller  to  ascertain  the  identity,  quantity,  or  quality  of  the  thing  sold,  or 
to  put  it  in  the  condition  which  the  terms  of  the  contract  require,  the 
title  does  not  pass.  And  he,  therefore,  holds  with  the  approval  of  the 
whole  court,  that  an  agreement  by  the  vendor  of  lumber  to  transport  it 
to  the  cars  and  deliver  it  free  of  charge,  did  not  prevent  the  title  pass- 
ing immediately  where  what  was  sold  was  selected  and  designated. 

Suppose  this  lumber  had  not  been  destroyed,  and  the  defendant's 
Vessel  had  called  at  the  dock  for  it ;  could  the  plaintiff  have  refused  to 
allow  him  to  take  the  lumber  away,  and  maintained  replevin  for  it  if  he 
had  done  so?  If  the  title  had  not  passed,  he  could  ;  if  it  had,  he  could 
not.  If  it  was  still  his  property  and  at  his  risk,  he  might  have  sold  and 
conveyed  a  good  title  to  a  third  person  in  the  very  presence  of  the 
defendant  after  his  vessel  had  arrived  to  take  it  away  ;  subjecting  him- 
self only  to  a  liability  to  damages  on  his  contract  for  a  failure  to  perform 
it.  But  we  think  if  he  had  attempted  this,  the  defendant  would  not  have 
hesitated  to  say  :  "  This  property  is  mine  :  it  has  been  set  apart  specif- 
ically for  me,  by  contract,  by  inspection-,  and  by  designation  ;  by  every 
act,  in  short,  which  the  circumstances  admitted  of  being  done ;  the 
vendor  owes  a  service  to  me  in  putting  it  on  the  rail  of  the  vessel,  which 
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he  can  either  perform  or  be  liable  for  the  value  of;  but  if  he  performs 
it,  it  will  be  in  respect  to  propertj-  previously  identified  as  mine,  and 
not  at  all  by  way  of  designation  or  measurement.  "Whoever  bu^'s  this 
lumber  of  him,  buys  what  has  not  only  been  previouslj'  bought  by  me, 
but  what  has  been  set  apart  for  me  and  placed  at  my  disposal  by  the 
most  unequivocal  acts ;  and  I  have  therefore  become  vested  with  a  title 
which  I  shall  maintain  and  enforce."  This  is  what  he  would  have  been 
lilcely  to  say  had  the  unfortunate  fire  not  occurred ;  and  this  the  law 
would  have  justified  him  in  saying.  It  follows  that  the  plaintiff  is 
justified  in  demanding  payment  from  him  on  the  purchase. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  a  new  trial 
ordered. 

Chkistiancy,  C.  J.,  and  Campbell,  J.,  concurred.  Graves,  J.,  did 
not  sit  in  this  case. 


§  4.    Contract  must  be  Unconditional. 

LINGHAM  V.   EGGLESTON. 
27  Mich.  324.     1873. 

CooLEY,  J.  The  contest  in  this  case  relates  to  a  sale  of  lumber  by 
Eggleston  to  Lingham  and  Osborne,  and  the  question  involved  is, 
whether  the  contract  between  the  parties  amounted  to  a  sale  inpresenti 
and  passed  the  title,  or  merely  to  an  executory  contract  of  sale.  The 
lumber,  subsequent  to  the  contract,  and  before  actual  deliverj'  to  the 
purchasers,  was  accidentally  destroyed  bj*  fire,  and  the  purchasers  now 
refuse  to  pay  for  it,  on  the  ground  that  it  never  became  their  property. 
The  action  was  brought  by  Eggleston  for  goods  bargained  and  sold, 
and  in  the  court  below  he  recovered  judgment. 

There  appears  to  be  very  little  dispute  about  the  facts.  The  lumber 
was  piled  in  Eggleston's  mill  yard  at  Birch  Run.  In  September,  1871, 
he  sold  his  mill  to  a  Mr.  Thayer,  reserving  the  right  to  leave  the  lumber 
in  the  yard  until  he  disposed  of  it.  To  most  of  the  lumber  the  plaintiff 
had  an  exclusive  title  ;  but  there  were  four  or  five  piles  which  he  owned 
jointly  with  one  Robinson.  The  whole  amount  was  from  200,000  to 
250,000,  excluding  Robinson's  share  in  the  four  or  five  piles.  The  de- 
fendants went  to  the  mill,  yard  September  23,  1871,  and  proposed  to 
buy  the  lumber.  Plaintiff  went  through  the  yard  with  them,  pointed 
out  the  several  piles,  and  designated  those  in  which  Robinson  had  an 
undivided  interest,  and  also  some  piles  of  shingles  which  they  proposed 
to  take  with  the  lumber.  After  examining  the  whole  to  their  satisfac- 
tion, the  defendants  agreed  upon  a  purchase,  and  the  following  written 
contract  was  entered  into :  — 
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Flint,  September  23,  1871. 
Lingham  and  Osborne  bought  from  C.  Eggleslon  this  day,  all.  the  pine  lum- 
ber ou  his  yard  at  Birch  Run  at  the  following  prices:  For  all  common,  eleven 
dollars, .and  to  include  all  better  at  the  same  price;  and  for  all  culls,  five 
dollars  and  fifty  cents  per  M.,  to  be  paid  for  as  follows:  five  hundred  dollars 
to-day,  and  five  hundred  dollars  on  the  10th  of  October  next;  the  balance, 
one  half  on  the  1st  day  of  January,  a.  d.  1872,  and  the  rest  on  the  1st  day  of 
February  following;  said  lumber  to  be  delivered  by  said  Eggleston  on  board 
of  cars  when  requested  by  said  Lingham  and  Osborne,  which  shall  not  be 
later  than  10th  of  November  next.  Also  some  shingles  at  two  dollars  per  M. 
for  No.  2,  and  four  dollars  for  No.  1. 

.(Signed)        Lingham  &  Osborne. 

Chauncey  Eggleston,  Jr. 

The  1500  mentioned  in  this  contract  to  be  paid  at  the  time  of  its 
execution  was  paid.  A  few  daj^s  later  defendants  went  to  the  mill  j-ard 
in  plaintiff's  absence  and  loaded  two  cars  with  the  lumber.  He  returned 
before  they  had  taken  them  away,  and  helped  them  count  the  pieces  on 
the  cars,  but  left  them  to  measure  them  afterwards.  At  this  time  the 
lumber  in  the  piles  had  not  been  assorted,  inspected,  or  measured. 
There  was  disagreement  betwe'en  the  parties  as  to  whether  they  had 
fixed  upon  a  person  to  inspect  the  lumber, — the  defendants  claiming 
that  such  was  the  fact.  On  the  9th  day  of  October,  1871,  Lingham  met 
plaintiff  on  the  cars  at  Flint,  and  told  him  the  fires  were  raging  near 
Birch  Run ;  that  the  lumber  yard  was  safe  yet,  but  that  there  were 
eight  cars  standing  on  the  side  track,  and  he  had  better  go  up  to  Birch 
Run  and  load  what  were  there,  and  get  what  lumber  he  could  away ; 
plaintiff  took  the  first  train  for  the  purpose,  and  while  on  the  train  the 
train  boy  gave  him  the  following  note  from  Lingham :  — 

HOllt. 
Mr.  Eggleston:  You  may  load,  say  ten  thousand,  if  you  think  best,  on  each 
car,  and  we  can  have  it  inspected  as  it  is  unloaded.     I  will  try  and  come  up 
to-morrow. 

When  plaintiff  reached  Birch  Run  the  fire  was  raging  all  about  the  mill, 
and  that,  with  all  the  lumber  in  the  yard,  was  soon  totally  destroyed  by 
fire.  Such  are  the  undisputed  facts  in  the  case ;  and  upon  these  the 
jury  were  instructed  in  substance  that  a  completed  contract  of  sale  was 
made  out,  and  the  plaintiff  was  entitled  to  recover  the  purchase  price. 

Where  no  question  arises  under  the  statute  of  frauds,  and  the  rights 
of  creditors  do  not  intervene,  the  question  whether  a  sale  is  completed 
or  only  executory,  must  usuallj-  be  determined  upon  the  intent  of  the 
parties  to  be  ascertained  from  their  contr-act,  the  situation  of  the  thing 
sold,  and  the  circumstances  surrounding  the  sale.  The  parties  may 
settle  this  by  the  express  words  of  their  contract,  but  if  they  fail  to  do 
so,  we  must  determine  from  their  acts  whether  the  sale  is  complete.  If 
the  goods  sold  are  sufficiently  designated  so  that  no  question  can  arise 
as  to  the  thing  intended,  it  is  not  absolutely  essential  that  there  should 
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be  a  delivery,  or  that  the  goods  should  be  in  deliverable  condition,  or 
that  the  quantity  or_  quality,  when  the  price  depends  upon  either  or 
both,  should  be  determined.  All  these  are  circumstances  having 
an  important  bearing  when  we  are  seeking  to  arrive  at  the  inten- 
tion of  the  parties,  but  no  one  of  them,  nor  all  combined,  are 
conclusive.  .  .  . 

Upon  this  general  principle  there  is  no  diflSculty  in  reconciling  most 
of  the  reported  decisions.  And  even  without  express  words  to  that 
eflfect,  a  contract  has  often  been  held  to  be  a  completed  sale,  where 
many  circumstances  were  wanting  and  many  things  to  be  done  bj'  one 
or  both  the  parties  to  fix  conclusively  the  sum  to  be  paid  or  to  deter- 
mine some  other  fact  material  to  their  respective  rights. 

The  most  important  fact  indicative  of  an  intent  that  title  shall  pass  is 
generally  that  of  delivery.  If  the  goods  be  completelj-  delivered  to  the 
purchaser,  it  is  usuall3'  very  strong,  if  not  conclusive,  evidence  of  intent 
that  the  property  shall  vest  in  him  and  be  at  his  risif,  notwithstanding 
weighing,  measuring,  inspection,  or  some  other  act  is  to  be  done  after- 
wards. A  striliing  case  in  illustration  is  that  of  Young  v.  Mathews, 
Law  R.,  2  Exeh.  127,  where  a  large  quantity  of  briclfs  was  purchased 
in  kilns.  Only  a  part  of  them  were  burned,  and  none  of  them  were 
counted  out  from  the  rest ;  but  they  were  paid  for,  and  such  delivery  as 
in  the  nature  of  the  case  was  practicable  was  made.  The  court  held 
that  the  question  was  one  of  intention  merely,  and  that  it  was  evident 
the  parties  intended  the  title  to  pass.  To  the  same  effect  are  Woods  v. 
Russell,  5  B.  &  Aid.  942 ;  Riddle  v.  Varnum,  20  Pick.  280 ;  Bates  v. 
Conklin,  10  Wend.  389;  Olyphant  v.  Baker,  5  Denio,  379;  Bogy 
V.  Rhodes,  4  Greene  (Iowa),  133  ;  Crofoot  v.  Bennett,  2  N.  Y.  258 ; 
Cunningham  v.  Ashbrook,  20  Mo.  553. 

So,  if  the  goods  are  specified,  and  all  that  was  to  be  done  by  the 
vendor  in  respect  thereto  has  been  done,  the  title  maj'  pass,  though  the 
quantity  and  qualitj-,  and  consequentlj'  the  price  to  be  paid,  are  still  to 
be  determined  by  the  vendee.  Turley  v.  Bates,  2  H.  &  C.  200  ;  Kohl 
V.  Lindlej',  39  111.  195. 

And  even  if  something  is  to  be  done  by  the  vendor,  but  only  when 
directed  by  the  vendee,  and  for  his  convenience,  as,  for  instance,  ta 
load  the  goods  u^pon  a  vessel  for  transportation,  the  property  may  pass 
by  the  contract  of  sale  notwithstanding.  Whitcomb  v.  Whitnej',  24 
Mich.  486  ;  Terry  v.  Wheeler,  25  N.  Y.  520. ' 

But  the  authorities  are  too  numerous  and  too  uniform  to  justif}' 
citation,  which  hold  that  where  anything  is  to  be  done  by  the  vendor, 
or  by  the  mutual  concurrence  of  both  parties,  for  the  purpose  of  ascer- 
taining the  price  of  the  goods,  as  by  weighing,  testing,  or  measuring 
them,  where  the  price  is  to  depend  upon  the  quantity  or  quality  of  the 
goods,  the  performance  of  those  things  is  to  be  deemed  presumptively 
a  condition  precedent  to  the  transfer  of  the  property,  although  the  indi- 
vidual goods  be  ascertained,  and  they  are  in  the  state  in  which  they 
maj!^  and  ought  to  be  accepted.  .  .  . 
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What,  then,  are  the  facts  in  this  case  from  which  the  intent  of  the 
parties  is  to  be  inferred?  The  himber  was  specificall)'  designated,  so 
that  no  question  of  identity  could  arise.  It  was  not  delivered,  and  the 
vendor  was  to  place  it  on  board  the  cars,  if  desired  to  do  so,  within  a 
time  specified  ;  but  as  in  any  event  the  vendees  were  to  take  it  at  Birch 
Run,  and  it  was  optional  with  them  to  load  it  on  the  cars  themselves  or 
to  have  the  vendor  do  it  for  them,  and  thej-  had  no  right  to  require  that 
he  should  do  so  after  the  daj'  named,  we  think  the  circumstance  that 
actual  delivery  was  not  made  is  not  one  of  very  much  importance  in  the 
present  discussion.  What  is  of  more  importance  is,  that  neither  the 
quality  nor  the  quantit}^  was  determined ;  and  the  evidence  in  the  case 
shows  that  as  to  these  there  might  verj'  well  be,  and  actually  were, 
great  differences  of  opinion.  The  price  to  be  paid  was  consequently 
not  ascertained,  and  could  not  be  until  the  qualities  were  separated 
and  measurement  had. 

It  will  be  observed  that  the  contract  did  not  provide  how  or  bj'  whom 
the  inspection  and  measurement  should  be  made.  It  was  certainly  not 
the  right  of  either  party  to  bind  the  other  party  by  an  inspection  and 
measurement  of  his  own  ;  it  was  the  right  of  both  to  participate,  and  we 
must  suppose  such  was  the  intent,  unless  something  clearly  appears  in 
the  case  to  show  the  contrarj'.  Nothing  of  that  nature  appears  in  the 
record  except  the  disputed  evidence  of  defendants,  that  a  person  was 
agreed  upon  for  the  purpose.  The  note  sent  bj'  Lingham  to  Eggleston, 
proposing  that  the  eight  cars  be  loaded  and  that  the  vendees  make  the 
proper  inspection,  was  a  mei-e  proposition,  and  never  acted  upon.  It 
is  very  evident  Eggleston  was  under  no  obligation  to  trust  this  impor- 
tant transaction  exclusively  to  the  vendees,  and  we  have  no  right  to 
infer  that  he  would  have  done  so.  It  follows  that  something  of  high 
importance  remained  to.be  done  by  the  vendor  to  ascertain  the  price  to 
be  paid ;  and  as  this,  under  all  the  authorities,  was  presumptively  a 
condition  precedent  to  the  transference  of  the  title,  —  nothing"  to  the 
contrar'y  appearing,  —  the  court  should  have  so  instructed  the  jury. 
The  instructions  given  were  in  substance  directly  to  the  contrary. 

It  follows  that  the  judgment  must  be  reversed,  with  costs,  and  a  new 
trial  ordered. 

The  other  justices  concurred. 


TERRY  V.  WHEELER. 

25  N.  Y.  520.     1862. 

Action  to  recover  the  purchase  price  of  lumber  which  had  been  paid 
by  plaintiff's  assignor  to  defendant.  The  lumber  was  sold  by  de- 
fendant to  plaintiff's  assignor  upon  the  terms  stated  in  the  following 
writing :  — 
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"  Troy,  N.  Y.,  August  24,  1854.  Mr.  Lewis  Elmore,  Bought  of  E.  B. 
Wheeler.     (Terms  —  Three  months  from  date  of  sale.) 

4,160  feet  clear  pine,  $34 $141.44 

4,779    "       4       "        24 114.69 

7,319    "     box     "        20 146.88 

^  Inspection 2.03 

600  pieces  boards,  17c 102.00 

$506.54 

Cr. 

By  deduction  for  cash $5.00 

Aug.  25.     By  cash 250.00 

Your  note  due  Nov.  28 251.54 

$506.54 

"  Rec'd  payment  as  above,  E.  B.  Wheeler,  Per  Wm.  A.  Craig.  To  be  de- 
livered to  the  cars  free  of  charge.     E.  B.  Wheeler,  XDraig." 

The  memorandum  as  to  deliverj'  was  added  after  the  sale  vpas  made. 
On  the  da}-  of  sale  and  before  delivery  the  lumber  was  destroyed  by 
fire  without  defendant's  fault.  From  a  judgment  for  plaintiff,  which 
was  affirmed  at  general  term,  defendant  appealed. 

William  A.  Beach,  for  appellant. 

William  i.  Learned,  for  respondent. 

Selden,  J.  .  .  .  The  point  which  is  made  upon  the  contradic- 
tory character  of  the  evidence  in  relation  to  the  contract  to  deliver 
the  lumber  on  the  cars,  and  its  sufficiency  to  establish  such  contract, 
presents  only  a  question  of  fact  which  this  court  cannot  review.    .    .    . 

But  in  the  view  which  I  take  of  the  remaining  question,  it  becomes 
immaterial  whether  there  was  a  contract  to  deliver  at  the  cars  or  not. 
The  lumber  had  not  been  actually  delivered,  but  remained  in  the 
possession  of  the  vendor.  In  the  absence  of  any  express  contract 
to  deliver,  there  was  an  implied  one  to  deliver  at  the  yard  of  the 
vendor,  when  called  for.  In  either  case  the  lumber  did  not  remain  at 
the  risk  of  the  vendor,  if  the  title  did  not  remain  in  him.  The  risk 
attends  upon  the  title,  not  upon  the  possession  where  there  is  no 
special  agreement  upon  the  subject.  Tarling  v.  Baxter,  6  Barn."  & 
Cress.  360 ;  Willis  v.  Willis,  6  Dana,  49  ;  Hinde  y.  Whitehouse,  7 
East,  558;  Joyce  v.  Adams,  8  N.  Y.  296;  2  Kent  Com.  492,  496; 
Noy's  Maxims,  88.  I  entertain  no  doubt  that  upon  the  facts  found  in 
this  case,  the  title  was  in  the  vendee.  The  lumber  was  selected  by 
both  parties  and  designated  as  the  lumber  sold  to  Elmore,  except  the 
six  hundred  pieces  which  were  selected  by  the  parties,  and  the  precise 
pieces  sold  designated  with  as  much  precision  as  if  the  purchaser  had 
marked  every  piece  with  his  name ;  that  which  was  sold  by  measure- 
ment was  inspected  and  measured,  and  the  quantity  ascertained ;  the 
price  for  the  whole  was  agreed  upon  and  paid  and  a  bill  of  parcels 
receipted  and  delivered  to  the  purchaser.  These  facts,  I  think,  vested 
the  title  in  the  purchaser,  notwithstanding  the  agreement  of  the  seller 
to  deliver  the  lumber  free  of  charge,  at  the  cars.     "  The  sale  of  a 
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specific  chattel  passes  the  property  therein  to  the  vendee  without 
delivery."  Chitty  Contr.  (8th  Am.  ed.)  332.  "  It  is  a  general  rule  of 
the  common  law  that  a  mere  contract  for  the  sale  of  goods,  where 
nothing  remains  to  be  done  by  the  seller  before  making  delivery, 
transfers  the  right  of  property,  although  the  price  has  not  been  paid, 
nor  the  thing  sold  delivered  to  the  purchaser."  Olyphant  v.  Baker,  5 
Den.  382.  The  authorities  are  numerous,  where  the  expression  is  used 
that  if  anything  remains  to  be  done  by  the  seller,  the  title  does  not 
pass  ;  but  the  cases  which  are  referred  to  to  sustain  that  position,  only 
go  the  length  of  showing  that  where  something  is  to  be  done  by  the 
seller  to  ascertain  the  identity,  quantity,  or  quality  of  the  article  sold, 
or  to  put  it  in  the  condition  which  the  terms  of  the  contract  require, 
the  title  does  not  pass.  2  Kent  Com.  496  ;  Hanson  v.  Meyer,  6  East, 
614;  Simmons  v.  Swift,  5  Barn.  &  Cress.  857;  Joj-ce  v.  Adams,  8 
N.  Y.  291 ;  Field  v.  Moore,  Lalor's  Sup.  418.  The  list  of  cases  to  this 
effect  might  be  indefinitely  increased ;  but  no  case  has  been  referred  to 
by  counsel,  nor  have  I  discovered  anj',  in  which,  where  the  article  sold 
was  perfectly  identified  and  paid  for,  it  was  held  that  a  stipulation  of 
the  seller  to  deliver  at  a  particular  place  prevented  the  title  from 
passing.  If  the  payment  was  to  be  made  on  or  after  deliverj',  at  a 
particular  place,  it  might  fairl3'  be  inferred  that  the  contract  was 
executory,  until  such  delivery ;  but  where  the  sale  appears  to  be  abso- 
lute, the  identity  of  the  thing  fixed,  and  the  price  for  it  paid,  I  see  no 
room  for  an  inference  that  the  propertj'  remains  the  seller's  merely 
because  he  has  engaged  to  transport  it  to  a  given  point.  I  think  inj 
such  cases  the  property  passes  at  the  time  of  the  contract,  and  that, 
in  earrj-ing  it,  the  seller  acts  as  bailee,  and  not  as  owner.  The  ques- 
tions which  arise  in  such  cases,  as  to  sales,  are  questions  of  intention, 
such  as  arise  in  all  other  cases  of  the  interpretation  of  contracts  ;  and 
when  the  facts  are  ascertained,  either  by  the  written  agreement  of  the 
parties  or  by  the  findings  of  a  court,  as  they  are  here,  thej'  are  ques- 
tions of  law.  That  the  parties  to  the  contract  in  this  case  intended  to 
pass  the  title  to  the  lumber  immediatelj',  appears  very  clear ;  nor  do  I 
suppose  that  any  one  would  question  it,  were  it  not  for  the  apparent 
hardship  of  the  case  to  the  purchaser.     If  the  property-,  instead  of 

/being  lumber,  had  been  sheep  or  cows,  capable  of  increase  (which 
follows  the  ownersliip),  and  there  had  been  a  sudden,  and  large  in- 
crease to  the  flock  or  drove,  before  they  could  be  delivered  at  the  point 
agreed  upon,  1  think  no  one  would  have  said  that  the  defendant  could 
have  discharged  his  obligation  to  deliver,  and  yet  retained  the  increase. 

.Such,  however,  must  be  the  conclusion,  if  the  plaintiffs  position  is 
maintained.     The   judgment   should   be   reversed,    and   a   new    trial 

granted. 
All  concur. 
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BEEGAN  V.    MAGNUS. 
25  S.  E.  (Ga.)  570.     1896. 

Lumpkin,  J.  An  attachment  in  favor  of  Bergan  against  Allen  was 
levied  on  a  barrel  of  whiskej',  a  claim  to  which  was  interposed  by 
Magnus  &  Co.  The  plaintiff's  theory  was  that  the  whiskey  had  been 
sold  b^'  the  claimants  to  Allen,  and  that  the  title  had  passed  into  the 
latter  before  the  attachment  was  levied.  On  the  other  hand,  the  con- 
tention of  the  claimants  was  that,  under  the  terms  of  the  contract  be- 
tween themselves  and  Allen,  the  sale  had  never  become  complete,  and 
that  be  had  never  acquired  title.  .  .  .  The  evidence  fully  and  amply 
warranted  the  trial  judge  in  reaching  the  conclusion  that  the  sale  from 
Magnus  &  Co.  to  Allen  was  for  cash,  which  the  latter  was  to  paj'  upon 
deliverj-  of  the  whiskej',  and  that  prepayment  of  the  price  was  a  condi- 
tion precedent  to  the  sale. 

There  was  no  pretence  that  Allen  had  paid  the  price.  This  being  so, 
even  if  Allen  had  in  fact  obtained  possession,  the  title  did  not  pass  to 
him  under  the  contract,  for  the  reason  that  he  failed  to  comply  with 
the  condition  upon  which  the  sale  depended.  "  If  the  sale  be  for 
money  to  be  immediatel}-  paid,  or  to  be  paid  upon  delivery,  paj-ment 
of  the  price  is  a  precedent  condition  of  the  sale,  which  suspends  the 
completion  of  the  contract  until  the  condition  is  performed,  and  pre- 
vents the  right  of  property  from  passing  to  the  vendee,  unless  the 
vendor  chooses  to  trust  to  the  personal  credit  of  the  vendee."  The 
foregoing  is  an  extract  from  the  opinion  of  Washington,  J.,  delivered 
in  the  case  of  Copland  v.  Bosquet,  4  Wash.  C.  C.  588,  Fed.  Cas.  No. 
3,212,  cited  in  1  Benj.  Sales,  §  336.  To  the  same  effect,  see  Tied. 
Sales,  §  206.  In  Dows  v.  Dennistoun,  28  Barb.  393,  it  appeared  that 
certain  flour  had  been  sold  for  cash  on  delivery  ;  that  is,  the  cash  was 
to  be  paid  within  ten  days.  Upon  these  facts,  Davies,  P.  J.,  remarked  : 
"The  very  terms  and  import  of  tliis  arrangement  are  that  there  was 
to  be  a  qualified  delivery,  which  was  to  precede  the  payment ;  and  it  is 
apparent  from  the  facts  in  this  case  that  the  possession  of  the  goods 
was  intrusted  to  the  vendee  for  the  purpose  of  enabling  him  to  realize 
upon  them,  and  thus  provide  means  for  the  payment  of  the  price.  Such 
an  understanding,  arrangement,  or  custom  cannot,  we  think,  be  con- 
strued into  an  absolute  transfer  of  the  title  to  the  property,  as  between 
the  original  parties  to  it  or  those  who  have  no  greater  equities  than  the 
original  parties."  The  same  doctrine  was  recognized  in  Harding  v. 
Metz,  1  Tenn.  Ch.  610,  in  which  it  was  held  that  "  if  personal  chattels 
be  sold  upon  the  express  condition  that  they  are  to  be  paid  for  on  de- 
livery, and  they  are  delivered  upon  the  faith  that  the  condition  will  be 
immediately  performed,  and  performance  is  refused  upon  demand  in  a 
reasonfible  time,  no  title  passes  to  the  buj-er."  And  «ee  Armour  v. 
Pecker,  123  Mass.  143;  Salomon  v.  Hathaway,  126  Mass.  482; 
Mathewson  v.  Mills  Co.,  76  Ga.  357.  Judgment  affirmed. 
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BISHOP  V.   SHILLITO. 

2  B.  &  Aid.  329,  Note  (a).    1819. 

Tkovek  for  iron.  The  iron  was  to  be  delivered  under  a  contract 
that  certain  bills  outstanding  against  the  plaintiff  should  be  taken  out 
of  circulation.  After  a  part  of  the  iron  had  been  delivered,  and  no 
bills  had  been  taken  out  of  circulation,  the  plaintiff  stopped  the  further 
deliverj',  and  brought  trover  for  what  had  been  delivered.  Scarlett, 
for  defendant,  contended  that  trover  would  not  lie,  and  that  the  only 
remedy  for  the  plaintiff  was  to  bring  an  action  for  the  breach  of  the 
contract  by  the  defendant.  But  the  court  held  that  this  was  only  a 
conditional  deliver}',  and  the  condition  being  broken,  the  plaintiff  might 
bring  trover.  Abbott,,  C.  J.,  said  he  had  left  it  to  the  jury  to  say 
whether  the  delivery  of  the  iron  and  the  redelivery  of  the  bills  were  to 
be  contemporarj',  and  that  the  jury  found  that  fact  in  the  affirmative  ; 
and  Batlet,  J. ,  added,  that  if  a  tradesman  sold  goods  to  be  paid  for 
on  delivery,  and  his  servant  by  mistake  delivers  them  without  receiving 
the  monej',  he  may,  after  demand  and  refusal  to  deliver  or  pay,  bring 
trover  for  his  goods  against  the  purchaser. 


EMPIRE   STATE   FOUNDRY   CO.   v.    GRANT. 

114  N.  Y.  40.     1869. 

Pakker,  J.  lu  March,  1886,  the  plaintiff,  by  its  president,  agreed 
■to  sell  to  one  Guj'  Tremelling  two  printing  presses,  with  the  necessary 
shafting,  together  with  a  quantity  of  type  and  other  printers'  supplies, 
for  the  sum  of  $1,100.95,  payment  to  be  made  as  follows:  $500  to  be 
paid  in  cash,  and  a  chattel  mortgage,  embracing  all  the  property  sold, 
to  be  given  by  Tremelling  for  the  balance.  The  plaintiff  at  once  com- 
menced to  put  up  tlie  shafting,  set  the  presses,  and  deliver  the  type  and 
other  materials.  When  the  work  was  about  half  done,  the  clerk  of  the 
plaintiff  was  sent  to  Tremelling  to  collect  the  cash  agreed  to  be  paid. 
Tremelling  paid  $250,  and  the  plaintiff  went  on  with  the  work  of  put- 
ting the  presses  in  working  order,  transferring  the  tj'pe  and  other  mate- 
rials, in  which  work  the  plaintiff  was  engaged  between  15  and  16  days. 
Immediately  after  the  materials  had  been  put  in  and  work  completed, 
the  president  of  the  plaintiff  went  to  the  office  of  Tremelling  to  receive 
the  paj'ment  agreed  upon,  and  there  learned  that  Tremelling  had 
absconded.  On  the  same  day,  or  the  day  following,  the  defendant,  as 
sheriff  of  the  city  and  county  of  New  York,  under  and  by  virtue  of  a 
warrant  of  attachment  regularly  issued  against  Jtie  property  of  Tremell- 
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ing,  levied  upon  the  effects  in  question.  The  plaintiff  thereupon  com- 
menced this  action  to  recover  possession  of  the  propert}'.  At  the 
close  of' the  plaintiff's  case,  the  defendant  moved  the  court  to  direct  a 
verdict  for  the  defendant.  The  plaintiff  asked  that  the  case  be  sub- 
mitted to  the  jury.  The  court  denied  the  plaintiff's  request,  and 
directed  a  verdict  for  the  defendant,  the  plaintiff  duly  excepting.  "We 
think  that  the  facts  proven  did  not  warrant  the  trial  court  in  holding  as 
a  matter  of  law  that  the  title  to  the  property  had  passed  from  the  plain- 
tiff to  Tremelling,  and  therefore  the  disposition  made  of  the  case  was 
error.  It  is  too  well  settled  to  require  the  citation  of  authoritj-,  that, 
where  a  sale  of  personal  propertj*  is  made  upon  condition  that  the  stipu- 
lated price  shall  be  paid  upon  delivery,  title  does  not  pass  until  pay- 
ment made,  unless  the  vendor  waive  the  condition.  Under  such  a 
contract,  deliver^'  and  payment  are  simultaneous  or  concurrent  acts  by 
the  seller  and  buj'er,  and  although  the  articles  may  have  been  actually 
delivered  into  the  possession  of  the  vendee,  the  delivery  is  held  to  be 
conditional,  and  not  absolute,  provided  the  vendor  has  not,  by  subse- 
quent act,  waived  the  condition  of  payment.  If,  then,  the  agreement 
between  the  plaintiff  and  Tremelling  had  provided  in  express  terms 
that  payment  be  made  on  delivery  (no  proof  having  been  offered  tend- 
ing to  show  a  subsequent  waiver  of  such  condition),  it  would  have 
been  the  dutj*  of  the  court  to  hold  as  a  matter  of  law  that  the  title  to 
the  chattels  still  remained  in  the  plaintiff. 

The  agreement,  however,  did  not  provide  in  express  terms  that  pay- 
ment should  be  made  on  delivery.  Neither  did  it  provide  that  payment 
and  deliver}'  should  not  be  concurrent.  The  rule  in  such  case  is  that 
the  intent  of  the  parties  must  control.  If  it  can  be  inferred  from  the 
acts  of  the  parties  and  the  circumstances  surrounding  the  transaction 
that  it  was  the  intent  that  delivery  and  payment  should  be  concurrent 
acts,  the  title  will  be  deemed  to  have  remained  in  the  vendor  until  the 
condition  of  payment  is  complied  with.  1  Benj.  Sales  (Amer.  Ed.), 
*-  §  330,  and  notes ;  Leven  v.  Smith,  1  Denio,  571  ;  Hammett  t>.  Linne- 
man,  48  N.  Y.  399  ;  Smith  v.  Lynes,  5  N.  Y.  41  ;  Parker  v.  Baxter,  86 
N.  Y.  586  ;  Russell  v.  Minor,  22  Wend.  659.  The  question  of  intent 
is  one  of  fact,  not  of  law.  It  is  for  the  jury,  not  the  court,  to  pass 
upon.  Hall  v.  Stevens,  40  Hun,  578  ;  Hammett  v.  Linneman,  48  N.  Y. 
399.  It  appears  that  the  defendant  stipulated  to  pay  for  the  materials 
sold,  1500  in  cash,  and  give  a  chattel  mortgage  on  all  of  the  property  for 
the  balance;  that  while  the  materials  were  being  delivered  the  plaintiff 
demanded  and  received  $250  on  account  of  the  cash  payment ;  that,  im- 
mediately after  the  plaintiff  had  performed  his  part  of  the  contract,  its 
president  went  to  Tremelling's  office  to  receive  payment,  and  found 
that  he  had  absconded,  and  that  the  next  day  the  plaintiff's  president 
asserted  to  the  attaching  creditor  that  he  had  not  parted  with  the 
possession  of  the  goods.  These  facts,  together  with  all  the  circum- 
stances  surrounding  the  transaction,  under  the  authorities  cited,  should 
have  been  submitted  to  the  jury  under  proper  instructions,  to  enable 
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them  to  determine  whether  the  title  passed  to  Tremelling  or  remained 
in  the  plaintiff. 

It  is  suggested  in  one  of  the  opinions  of  the  court  below  that 
Tremelling  had  acquired  an  interest  to  the  extent  of  $250  in  the  prop- 
erty which  was  subject  to  sale  under  the  attachment.  We  do  not  con- 
cur in  that  view.  If  it  be  determined  that  the  title  to  the  property 
remains  in  the  plaintiff,  the  case  falls  within  the  established  rule  that 
where  a  vendor  of  chattels,  when  the  period  of  performance  arrives,  is 
ready  and  offers  to  perform  on  his  part,  and  the  purchaser  neglects 
and  refuses  to  perform  for  any  reason,  he  cannot  recover  back  the  par- 
tial payments  he  has  made.  Munroe  v.  Reynolds,  47  Barb.  574 ; 
Humeston  v.  Cherry,  23  Hun,  141.  The  .judgment  of  the  general 
term  and  of  the  circuit  should  be  reversed,  and  a  new  trial  ordered : 
costs  to  abide  the  event.     All  concur. 


RYAN  V.  WAYSON. 

66  N.  W.  (Mich.)  370.     1896. 

Hooker,  J.  It  appears  from  the  undisputed  facts  that  on  the  14th  day 
of  September,  1893,  the  defendant  purchased  from  the  plaintiff  a  stock 
of  goods  in  the  city  of  Detroit  for  an  agreed  consideration  of  $2,525. 
At  the  time  of  the  purchase  defendant  paid  all  but  $1,200  of  the  pur- 
chase price,  the  balance  of  which  was  to  be  paid  at  the  rate  of  $100  per 
month,  with  interest  at  7  per  cent,  per  annum,  the  first  payment  to  be 
made  on  the  14th  daj-  of  October,  1893 ;  but  none  of  the  balance  of 
$1,200  was  paid  hy  defendant.  At  the  time  of  the  purchase  a  written 
contract  of  sale  was  drawn  up  and  executed  b3"_the  parties.  Defend- 
ant failed  to  keep  up  his  payments,  and  after  several  interviews  between 
the  parties  an  arrangement  was  made  that  one  Ziegler  should  be  placed 
in  the  store  to  look  after  plaintiff's  interests,  and  to  see  that  the  stocit 
was  not  allowed  to  be  depreciated  below  the  sum  of  $2,000,  as  provided 
in  the  contract.  A  few  da^s  after  Ziegler  was  put  into  the  store,  plain- 
tiff went  there  while  the  defendant  and  his  other  clerks  were  at  dinner, 
and,  together  with  Ziegler,  took  possession  of  the  stock,  and  looked  up 
the  store,  keeping  defendant  and  liis  employees  out  of  the  store.  That 
night  Mr.  Wayson's  clerks  again  obtained  possession  of  the  store,  and 
on  the  following  morning,  January  13,  1894,  plaintiff  sued  out  a  writ  of 
replevin,  and  took  the  goods.  The  case  was  tried  before  a  jury,  and 
thej'  rendered  a  verdict,  in  which  they  found  that  the  value  of  the  stock 
at  the  time  it  was  replevied  was  $2,272  ;  that  the  plaintiff  had  a  claim 
against  said  stock  for  unpaid  purchase  money  of  $1,200  and  interest, 
amounting  to  $1,272;  and  that  the  defendant  had  an  interest  in  the 
property  of  $1,000.  Upon  this  verdict  a  judgment  was  rendered  find- 
ing that  the  defendant  unlawfully  detained  the  goods,  that  the  plaintiff 
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had  a  lien  upon  the  goods  for  the  sum  of  $1,272,  and  that  defendant 
had  a  special  property  in  the  goods  in  the  amount  of  $1,000 ;  also  find- 
ing that  the  plaintiff  had  recovered  the  goods  on  his  writ,  and  adjudging 
that  the  plaintiff  recover  from  the  defendant  the  sum  of  six  cents 
damages  and  costs  to  be  taxed,  and  that  defendant  recover  fron  plain- 
tiff the  sum  of  $1,000,  the  amount  of  his  special  property  as  found  by 
the  jury.  The  plaintiff  and  defendant  joined  in  settling  the  bill  of  ex- 
ceptions, and  writs  of  error  were  taken  out  by  each. 

It  will  be  observed  that  the  effect  of  this  is  to  cancel  the  defendant's 
debt,  and  create  one  of  $1,000  against  the  plaintiff.  The  contract 
made  by  the  parties  contained  the  following  provisions:  "And  it  is 
further  especially  agreed  between  the  parties  hereto  that  the  title  of 
said  stock  of  hardware  and  fixtures  shall  be  and  remain  in  the  said  Hugh 
E.  Ryan  until  the  whole  of  said  purchase  price  is  paid,  as  herein  provided. 
It  is  further  agreed  that  the  said  Samuel  W.  AYaj'son  shall  have  the 
right  of  possession  of  said  stock  of  hardware  and  fixtures,  and  may  sell 
the  same  at  ordinary  retail  price  ;  provided  that  said  stock  and  fixtures 
shall  not  at  anj'  time  be  reduced  below  the  sum  of  two  thousand  dol- 
lars." The  defendant  contended  that  the  plaintiff  had  no  right  to  the 
possession  of  the  goods,  for  the  reason  that  the  contract  gave  the  right 
of  possession  to  the  defendant,  and  contained  no  provision  that  the 
plaintiff  might  take  them  into  his  custody.  The  circuit  judge  held 
otherwise,  and  in  this,  we  think,  he  was  right.  The  defendant  was  in 
arrears  $300,  and  by  the  terms  of  the  contract  the  title  to  the  stock 
was  in  the  plaintiff  until  the  whole  purchase  price  should  be  paid. 
The  right  of  possession  was  given  to  the  defendant ;  but  this  must 
be  held  to  be  limited  to  the  period  that  he  should  not  be  in  default. 
I  A  failure  to  pay  according  to  the  terms  of  the  contract,  or  a  reduction 
\of  the  stock  below  $2,000  in  value,  would  justify  the  plaintiff  in  taking 
possession.  Wiggins  v.  Snow,  89  Mich.  477.  We  find  nothing  in  the 
record  showing  a  waiver  of  this  right  or  an  extension  of  the  time  of 
payment.  Ziegler  was  put  in  the  store  bj?  agreement,  to  see  that  the 
stock  was  not  unduly  reduced  ;  but  there  was  nothing  to  impl3'  that  the 
plaintiff  relinquished  his  right  to  take  possession  in  case  of  a  breach  of 
the  contract  bj'  the  defendant.  We  think,  therefore,  that  the  defendant 
has  no  reason  to  complain  of  the  judgment.  The  plaintiff  was  the 
owner  of  these  goods,  and  under  the  facts  found  by  the  jury  was  en- 
titled to  the  possession  of  them  at  the  time  they  were  replevied.  The 
circuit  judge  permitted  the  jury  to  find  that  both  the  vendor  and  vendee 
bad  special  interests  in  or  liens  upon  the  goods,  and,  as  the  plaintiff 
had  taken  possession,  the  amount  of  the  interest  of  each  was  fixed  by 
deducting  the  amount  of  the  defendant's  debt  remaining  unpaid  from 
the  value  of  the  goods  as  found  by  the  jury,  and  gave  the  defendant  a 
judgment  against  the  plaintiff  for  the  remainder ;  in  other  words,  per- 
mitted the  defendant  to  sell  the  goods  to  the  plaintiff  for  such  price  as 
the  jury  might  see  fit  to  give  him,  by  applying  §  8342  of  Howell's  An- 
notated Statutes.    There  is  nothing  to  indicate  that  the  defendant  had 
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a  special  interest  in  or  lien  upon  those  goods.  He  had  a  right  to  pur- 
chase them  by  making  payment  according  to  the  contract.  If,  as  seems 
to  be  claimed,  he  had  a  right  to  treat  the  contract  as  rescinded,  he 
would  certainly  have  no  interest  in  the  property,  and  at  most  might 
have  a  personal  claim  against  the  plaintiff  for  amount  paid.  If  there 
viras  anj-  opportunity  to  find  that  the  defendant  was  general  owner  of  the 
goods,  subject  to  plaintiff's  lien,  the  latter  ought  not  to  be  compelled  to 
take  the  goods  at  a  value  to  be  fixed,  and  submit  to  a  judgment  in  de- 
fendant's favor  for  the  remainder,  after  deducting  the  amount  of  the 
unpaid  purchase  money.  Thirlby  v.  Rainbow,  93  Mich.  164 ;  Olin  v. 
Lockwood,  102  Mich.  444  ;  Farrah  v.  Bursley,  100  Mich.  547  ;  Tufts  v. 
D'Arcambal,  85  Mich.  185.  Upon  the  undisputed  facts  and  the  findings 
of  the  jury  the  court  should  have  entered  a  judgment  for  the  plaintiff, 
with  damages  assessed  at  six  cents.  The  cause  will  be  remanded,  with 
direction  to  vacate  the  judgment  heretofore  entered,  and  to  enter  a  new 
judgment  as  above  stated.  The  plaintiff  wiU  recover  costs. 
The  other  justices  concurred. 


CHAPTEE    III. 
§  1.    Contract  to  sell  Specific  Goods. 

ACRAMAN  V.  MORRICE. 
8  C.  B.  449  :  19  L.  J.  C.  P.  57.    1849. 

Teovee  by  the  assignees  of  Thomas  Swift,  a  bankrupt,  for  the  con- 
version of  1000  pieces  of  oak  timber. 

Pleas,  first,  not  guilty  ;  second,  not  possessed. 

At  the  trial  before  Coleridge,  J.,  it  appeared  that  the  course  of  busi- 
ness between  the  parties  was  this  :  After  Swift  had  felled  the  trees  which 
he  wished  to  dispose  of,  the  defendant's  agent  selected  those  which  were 
fit  for  the  defendant's  purpose,  and  marked  out  certain  portions  of  the 
trunks  as  the  subjects  of  the  purchase.  After  this  was  done,  it  was  the 
duty  of  Swift  to  lop  and  top  the  trees,  cut  off  the  sidings,  and  square  the 
trunks,  and  then  at  his  own  expense  convey  the  trunks  which  had  been 
marked  out  to  the  defendant's  wharf  at  Chepstow,  and  deliver  them  there. 
In  the  beginning  of  the  year  1848,  the  defendant's  agent  had  selected  and 
marked  out  a  number  of  trees  felled  bj'  Swift,  being  the  subject  of  a 
contract  entered  into  between  him  and  the  defendant,  which  was  not 
reduced  to  writing  so  as  to  satisfj'  the  statute  of  frauds.  On  the  15th 
of  April,  1849,  a  flat  in  bankruptcy  was  issued  against  Swift;  and  at 
that  time  twenty-five  of  the  trees  which  had  been  selected  and  marked 
had  been  removed  by  him  to  a  wharf  of  his  at  Hadnock,  for  the  purpose 
of  transmission,  but  had  iTot  yet  been  topped,  lopped,  or  sided,  the  marked 
parts  remaining  unsevered  from  the  bodies  of  the  trees.  In  the  month 
of  May,  the  messenger  of  the  Court  of  Bankruptcy'  took  possession  of 
the  unsevered  timber,  and  a  few  days  afterwards  the  defendant's  agent 
sent  men  to  Hadnock  who  severed  the  trees,  and  carried  away  the  por- 
tions which  had  been  marked  out.  For  these  pieces  of  timber  the 
assignees  of  the  bankrupt  brought  the  present  action,  and  recovered  a. 
verdict. 

A  rule  nisi  having  been  obtained  accordingly,  — 

£utt,  Minglake,  Serjeant,  and  Montague  Smith  now  showed  cause. 

Cockburn  (Barstow  was  with  him),  in  support  of  the  rule. 

Maule,  J.  The  trees  vested  in  the  assignees,  unless  there  was  a 
change  of  possession  by  what  had  been  done  bj'  the  vendee.  The  way 
in  which  the  defendant  seeks  to  show  that  the  plaintiff  was  out  of  pos- 
session, and  that  he  was  in  possession,  is  this :  He  sets  up  a  contract 
for  certain  portions  of  the  trees,  which  were  to  be  severed  by  the  bank- 
rupt and  conveyed  at  his  expense  to  the  defendant's  wharf.     The  right 
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of  the  defendant  is  the  creature  of  that  contract.  His  right,  under  the 
contract,  was  to  insist  that  particular  trees  sliould  be  dealt  with  in  a 
particular  manner,  and  that  the  portions  selected  should  be  delivered 
to  him.     Subject  to  that  contract,  the  interest  of  the  bankrupt  passed 

;  to  his  assignees,  and  thej'  had  the  right  to  keep  the  trees,  subject  to  the 
defendant's  claim.  The  defendant  could  not  have  insisted  on  taking 
away  the  trees  before  the  bankruptcy,  because  the  contract  did  not  give 

'  him  a  right  to  present  possession. 

"Williams,  J.     I  am  entirely  of  the  same  opinion.     If  the  statute  of 
frauds  had  never  passed,  or  this  property  had  been  of  a  price  under 
£10,  the  rights  of  the  parties  would  have  been  the  same. 
Talpourd,  J.,  concurred.'' 


RESTAL   V.   ENGEMOEN. 

67  N.  W.  (Minn.)  lUB.     1896. 

Canty,  J.  This  action  was  brought  to  recover  $38.41,  the  price  of  a 
cow  and  steer  which  plaintiff  alleges  he  sold  to  defendant.  Plaintiff  had 
a  verdict,  and  from  the  judgment  entered  thereon  defendant  appeals. 
Plaintiff  testified  that  about  March  1,  1892,  defendant  came  to  his  farm, 
looked  at  the  cow  and  the  steer,  and  agreed  to  give  him  2  cents  per 
pound  for  the  cow  and  2.35  cents  per  pound  for  the  steer,  paid  him  $1 
on  the  cow  and  $1  on  the  steer,  and  asked  him  to  keep  them,  and  feed 
them  corn  and  potatoes,  until  April  26lh  following,  and  then  to  deliver 
them  to  defendant  at  Pelican  Rapids,  a  town  some  distance  from  the 
farm  ;  that  plaintiff  did  so  keep,  feed,  and  deliver  them,  but  that  de- 
fendant refused  to  receive  them.  Thereupon  plaintiff  weighed  them, 
and  thereb}'  ascertained  the  amount  of  the  purchase  price.  Defendant 
testified  that  he  told  plaintiff  that  he  would  take  the  cattle  at  the  price 
specified,  if  plaintiff  would  "  feed  them  up  to  beef."  Said  the  witness  :  "  I 
told  him  I  could  not  handle  cows  at  all  unless  they  were  fed  up  to  beef. 
.  ,  .  The}-  were  verj-  poor.  I  could  not  take  them  because  thes*  were 
not  fed  up  to  beef."  Plaintiff  testified  that  defendant  merely  told  him 
to  feed  "  them  a  little  potatoes  and  corn,  but  don't  give  them  too  much 
any  of  the  time,"  and  denies  that  he  agreed  to  fatten  them.  We  are  of 
the  opinion  that  tiie  evidence  does  not  sustain  the  verdict  and  judgment. 
In  Martin  v.  Hurlbut,  9  Minn.  142  (Gil.  132)  the  Following  extract  is 
quoted  with  approval  from  Joj-ce  v.  Adams,  8  N.  Y.  291 :  '-It  is  a 
general  rule  of  law  that,  where  a  contract  is  made  for  the  purchase  of 
goods,  and  nothing  is  said  about  pa3'ment  or  delivery,  the  property 
passes  immediatel}',  so  as  to  cast  upon  the  purchaser  all  future  risk,  if 
nothing  further  remains  to  be  done  to  the  goods,  although  he  cannot 

1  Tlie  cnneurriiig  opinion  of  Wilde,  C.  J.,  is  omitted. 
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take  them  away  without  paying  the  price.  But  if  anything  remains  to 
be  done  on  the  part  of  the  seller,  as  between  him  and  the  buyer,  such 
as  weighing,  measuring,  or  counting  out  a  common  parcel,  before  the 
goods  purchased  are  to  be  delivered,  until  that  is  done  the  rio-ht  of 
property  has  not  attached  in  the  buyer."  .  See  also  Rail  v.  Lumber  Co., 
47  Miun.  422.  ...  In  the  present  case  there  were  altogether  too  many 
things  to  be  done  by  the  vendor  to  the  chattels  before  delivery,  and  too 
few  circumstances  indicating  an  intention  to  vest  title  immediately,  so 
that  a  finding  that  such  intention  existed  cannot  be  sustained.  Plaintiff's 
remedy  was  an  action  for  damages  for  a  breach  of  the  executory 
contract. 

Judgment  reversed  and  a  new  trial  granted. 


MARTINEAU   v.   KITCHING. 
L.  R.,  7  Q.  B.  436.    1872. 

The  plaintiffs,  sugar  refiners,  were  in  the  habit  of  selling  to  brokers 
the  whole  of  each  filling  of  sugar,  consisting  of  from  200  to  300  loaves 
or  "  titlers  "  each,  the  terms  always  being  "Prompt  at  one  month; 
goods  at  seller's  risk  for  two  months,"  the  "  prompt"  day 'being  the 
Saturday  next  after  the  expiration  of  one  month  from  the  sale.  The 
titlers  in  each  filling  were  stored  on  the  plaintiffs'  premises,  and  were 
from  time  to  time  fetched  away  by  the  purchasers  or  their  sub-vendees, 
being  weighed  on  their  removal,  each  .titler  weighing  from  thirtj'-eight 
to  forty-two  pounds.  If  the  whole  of  the  lots  contained  in  one  sale- 
note  had  not  (which  was  frequently  the  case)  been  taken  awaj-  on  the 
"prompt"  day,  payment  was  made  by  the  purchaser  (by  bill  or  cash) 
at  an  appi'oximate  sum  calculated  on  the  probable  weight,  the  actual 
price  being  afterwards  adjusted  on  the  whole  filling  being  cleared. 

The  defendant,  who  was  an  old  customer  of  the  plaintiffs,  had  bought 
four  fillings,  consisting  of  specific  titlers,  each  marked,  on  the  above 
terms,  and  had  paid  the  approximate  price  of  the  four  lots,  and  had 
fetched  some  of  each  lot  away.  A  fire  occurred  on  the  plaintiffs'  pi-em- 
ises  after  the  expiration  of  the  two  months  from  the  dates  of  sale  to  the 
defendant,  destroying  the  whole  contents  of  the  warehouses.  At  the 
time  of  the  fire  the  plaintiffs  had  floating  policies  of  insurance  which 
covered  goods  on  the  premises  "  sold  and  paid  for,  but  not  removed," 
but  thej'  had  no  agreement  or  understanding  with  their  customers  as  to 
any  insurance ;  and  the  amount  insured,  which  the  plaintiflfs  received 
from  the  underwriters,  was  not  suflBcient  to  cover  the  loss  of  their  own 
goods,  exclusive  of  the  titlers,  undelivered,  which  they  had  sold  to  the 
defendant.* 

1  This  is  the  reporter's  condensed  statement  of  facti. 
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CocKBURN,  C.  J.  This  is  an  action  brought  to  recover  tte  price  of 
certain  sugar  alleged  to  have  been  sold  by  the  plaintiffs  to  the  defend- 
ant. The  sugar  perished  by  fire  while  it  was  still  upon  the  premises  of 
the  sellers,  and  the  defence  raised  is  twofold :  first,  that  the  property 
in  the  sugar  had  not  passed  from  the  plaintiffs,  the  sellers,  to  the  de- 
fendant, the  buyer,  and  consequently  the  loss  must  fall  upon  the  sellers  ; 
secondly,  that,  even  supposing  that  were  decided  against  the  defendant, 
inasmuch  as  these  goods  were  covered  by  an  insurance  effected  by  the 
plaintiffs,  and  the  plaintiffs  had  received  the  amount  insured  with 
respect  to  these  goods,  the  defendant  is  entitled  to  have  what  the 
plaintiffs  have  so  received  in  respect  of  the  goods  set  off  in  his  favor 
against  the  price. 

The  first  question  is,  whether  at  the  time  these  goods  perished  by 
fire  they  were  the  property  of  the  sellers,  the  plaintiffs,  or  the  property 
of  the  buyer,  the  defendant.  In  order  to  decide  that,  as  well  as  to  de- 
cide the  second  question  in  dispute,  we  must  look  to  see  what  was  the 
course  of  dealing  which  existed  between  these  parties.  [The  Lord 
Chief  Justice  stated  the  facts.] 

Now,  that  being  the  state  of  things  existing  between  these  parties, 
the  first  question  is,  whether,  the  contract  between  them  being  in  con- 
formity with  the  general  course  of  dealing  to  which  I  have  adverted, 
when  these  goods  perished  by  fire  the  propertj-  had  passed  from  the 
sellers  to  the  buyer.  In  my  opinion  it  had,  both  upon  general  prin- 
ciples and  more  especially  with  reference  to  the  particular  facts  of  this 
case  and  the  terms  of  the  contract  between  the  parties.  In  dealing 
with  the  case  of  a  contract  we  must  bear  in  mind  that  the  seller  en- 
gages to  do  two  main  things,  first,  to  pass  the  property  in  the  thing 
sold  ;  secondly,  to  deliver  possession  of  it.  The  buyer  engages  to  take 
the  thing  which  he  has  contracted  to  bu}-,  and  to  pny  the  price ;  and, 
undoubtedlj',  in  such  a  contract,  one  of  the  essential  elements  to  con- 
stitute a  contract  of  sale  is  that  the  price  shall  be  agreed  upon.  But 
there  is  nothing,  as  it  seems  to  me,  to  prevent  the  parties  from  agreeing 
that  the  property  shall  pass,  and  that  the  price  shall  afterwards  be  ascer- 
tained, that  which  is  capable  of  being  reduced  to  a  certainty  being  for 
practical  purposes  a  thing  already  certain  or  ascertained. 

Now  the  question  here  is,  whether  the  propertj'  passed.  It  appears 
that  the  price  had  not  been  finally  adjusted,  but  it  is  equallj'  clear  that 
the  parties  had  agreed  upon  a  price  estimated  between  them  as  the  sum 
to  be  taken  provisionally  as  the  price  for  the  goods.  The  question 
which  presents  itself  to  my  mind  is  whether,  independently  of  the  ques- 
tion how  far,  when  the  price  is  still  to  be  ascertained  on  the  sale  of 
a  specific  chattel,  the  property  passes,  the  parties  having  agreed  that 
provisionally  a  given  sum  shall  be  taken  as  the  price,  that  does  not 
show  a  clear  intention  on  the  part  of  both  buyer  and  seller  that  the 
property  shall  pass. 

It  is  very  true,  as  has  been  ably  contended  by  Mr.  Brown,  that  there 
are  authorities  for  saying  that,  where  the  price  remains  to  be  ascer- 
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tained,  the  property  will  not  pass.  But  I  think  it  is  equally  clear,  upon 
the  authorities,  that,  according  to  the  view  now  taken  of  this  branch  of 
the  law,  the  question  is  one  of  intention  between  the  parties.  I  take  it 
now  to  be  perfectly  clear,  especially  after  the  case  of  Turley  v.  Bates, 
2  H.  &  C.  200,  33  L.  J.  (Ex.)  43,  that  the  real  question  in  all  these 
cases  is,  whether  the  parties  did  intend  that  the  propertj'  should  pass ; 
and  I  take  it  that  in  this  respect  no  fault  can  be  found  with  the  law  of 
England  if  a  distinction  exists  between  our  law  and  the  civil  law  in  this 
respect.  It  is  perfectly  true  that  where  anj-thing  remains  to  be  done 
with  a  view  to  the  appropriation  of  the  thing  agreed  to  be  sold  by  the 
seller  to  the  buyer,  it  is  plain  that  the  property  will  not  have  been  in- 
tended by  him  to  pass  to  the  buyer,  and  the  property  will  not  have 
passed.  But  it  is  equall3'  clear  that,  in  point  of  principle,  and  in  point 
of  common  sense  and  practical  wisdom,  there  is  nothing  to  prevent  a 
man  from  passing  the  property  in  the  thing  which  he  proposes  to  sell 
and  the  buyer  proposes  to  buy,  although  the  price  may  remain  to  be 
ascertained  afterwards.  We  are  dealing  with  the  case  of  a  specific  chat- 
tel. I  agree  to  sell  to  a  man  a  specific  thing —  say  a  stack  of  hay,  or 
a  stack  of  corn.  I  agree  to,  sell  him  that  specific  thing,  and  he  agrees 
to  buy  it ;  the  price  undoubtedly  remains  an  element  of  the  contract, 
but  we  agree,  instead  of  fixing  upon  a  precise  sum,  that  the  sum  shall 
be  ascertained  by  a  subsequent  measurement.  What  is  there  to  pre- 
vent the  parties  from  agreeing  that  the  propertj'  shall  pass  from  one  to 
the  other,  although  the  price  is  afterwards  to  be  ascertained  by  measure- 
ment. I  take  it  that  is  the  broad  substantial  distinction.  If,  with  a 
view  to  the  appropriation  of  the  thing,  the  measurement  is  to  be  made 
as  well  as  the  price  ascertained,  the  passing  of  the  property  being  a  ques- 
tion of  intention  between  the  parties,  it  did  not  pass  because  the  parties 
did  not  intend  it  to  pass.  But  if  you  can  gather  from  the  whole  circum- 
stances of  the  transaction  that  thej'  intended  that  the  property-  should 
pass,  and  the  price  should  afterwards  be  ascertained,  what  is  there  in 
principle,  what  is  there  in  common  sense  or  practical  convenience,  which 
should  prevent  that  intention  from  having  effect  ?  I  protest  I  can  see 
none,  and  unless  there  are  authorities  absolutely  conclusive  upon  the 
point,  I  will  not  give  way  to  a  rule  which  appears  to  me  to  militate 
against  principle,  and  to  be  inconsistent  with  common  sense  and  con- 
venience. In  this  particular  case  it  is  not  necessary  to  say  what  would 
be  the  law  applicable,  if  we  had  now  to  consider,  for  the  first  time,  or  as 
a  court  of  error,  which  we  are  not,  the  question  in  the  case  of  Simmons 
V.  Swift,  5  B.  &  C.  857.  But  this  ease,  I  think,  is  plainly  distinguish- 
able from  Simmons  v.  Swift,  by  reason  of  more  than  one  circum- 
stance. The  first  to  which  I  shall  advert  is,  that  the  price  is  agreed 
upon  between  the  parties  provisionally  according  to  their  estimate  of 
the  quantity  which  the  titlers  contain.  Can  it  be  said  that  after  that 
price  has  been  paid  at  the  prompt,  although  there  is  a  further  term  in 
the  contract  between  the  parties  that  they  shall  eventually  ascertain 
by  an  accurate  weighing  whether  more  or  less  than  the  price  which  the 
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parties  intended  has  been  paid,  — can  it  be  said  that  it  was  intended 
after  the  price  provisionally'^  agreed  upon  has  been  paid  at  the  prompt, 
that  the  property  is  still  to  remain  in  the  sellers,  and  not  to  be  trans- 
ferred to  the  buyer?  I  do  not  think  it  is  possible  to  hold  anything 
which  would  be  so  inconsistent  with  what  is  obviously  the  intention  of 
the  parties.  All  that  they  intended  to  do  by  the  final  weighing  was  to 
see  whether  thej'  had  accurately-  ascertained  the  amount  which,  accord- 
ing to  the  terms  of  the  contract,  they  intended  that  the  one  party  should 
pay  and  the  other  should  receive.  Then  there  is  a  further  circumstance 
which  appears  to  me  of  importance  in  this  case,  and  which  brings  it 
clearly  within  the  principle,  as  I  think,  of  the  case  of  Castle  v.  Playford, 
L.  R.  7  Ex.  98,  the  recent  case  in  the  Exchequer  Chamber, — that  is, 
that  by  the  terms  of  this  contract  the  goods,  while  thej'  remained  in 
their  possession,  or  in  their  custody  is  the  more  proper  term,  in 
their  warehouse  during  the  two  months,  were  to  be  at  the  risk  of  the 
sellers,  the  plaintiffs.  As  I  pointed  out  in  tbe  course  of  the  argument, 
what  would  be  the  necessit3',  what  would  be  the  object  or  purpose,  of 
such  a  stipulation  that  the  goods  should  be  at  their  risk  during  the  two 
months  if  the  property  still  remained  in  them?  Of  course  it  would 
then  be  at  their  risk.  Moreover,  according  to  the  course  of  dealing 
between  the  parties,  at  the  expiration  of  the  two  months,  notice  is 
given  to  the  buj-er,  which  notice  the  buyer  accepts,  and  which  notice 
the  present  defendant  in  his  dealings  with  the  plaintiffs  had  invariably 
accepted  without  remonstrance  or  objection,  that  upon  the  expiration  of 
the  two  months  the  goods,  though  still  remaining  in  the  custody  of  the 
plaintiffs,  should  stand  at  the  buyer's  risk.  That  brings  the  case  at 
once  within  the  principle  of  the  decision  in  Castle  v.  Plaj-ford,  L.  R. 
7  Ex.  98,  and  shows  that  at  that  time,  at  all  events,  the  property  in  the 
goods  was  intended  by  common  consent  of  both  buyer  and  sellers  to  be 
in  the  defendant,  the  bu}-er. 

I  think,  therefore,  looking  at  all  the  circumstances  of  the  case,  it  is 
impossible  to  doubt  that  the  true  intention  of  the  parties,  as  well  as  by 
contemplation  and  effect  of  the  law,  was  that  the  property  was  in  the 
buyer  and  no  longer  in  the  sellers  at  the  time  of  the  fire,  and  therefore 
the  thing,  having  perished,  perishes  to  the  dominus,  namely,  the  buyer, 
and  not  to  the  sellers,  who  had  ceased  to  have  anything  to  do  with  it. 

Blackbuen,  J.  I  am  also  of  opinion  that  our  judgment  must  be  in 
favor  of  the  plaintiffs.  The  case  arises  in  this  way.  [The  learned 
judge  referred  to  paragraph  21,  and  stated  the  facts.]  The  difficulty 
which  is  raised  is,  that  these  goods  had  perished  before  they  were 
actually  weighed  ;  and  two  points  were  made  by  Mr.  Brown :  he  con- 
tended that  because  they  had  not  been  weighed  the  property  had  not 
passed,  and  that  it  therefore  followed,  as  an  inexorable  rule  of  law,  that 
they  were  not  to  be  paid  for,  because  they  were  still  the  property  of  the 
plaintiffs.  This,  however,  I  do  not  think  is  the  correct  way  of  putting 
the  case,  and  I  do  not  think  that  we  need  decide  whether  the  property 
passed  or  not.     As  a  general  rule,  res  perit  domino,  the  old  civil  law 
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maxim,  is  a  maxim  of  our  law  ;  and  when  you  can  show  that  the  prop- 
erty passed,  the  risk  of  the  loss,  prima  facie,  is  in  the  person  in  whom 
the  property  is.  If,  on  the  other  hand,  j-ou  go  beyond  that,  and  show 
that  the  risk  attached  to  the  one  person  or  the  other,  it  is  a  ver}'  strong 
argument  for  showing  tliat  the  propertj^  was  meant  to  be  in  him.  But 
the  two  are  not  inseparable.  It  may  be  very  well  that  the  property 
shall  be  in  the  one,  and  the  risk  in  the  other.  In  the  present  case  I 
think  all  that  is  necessary  to  decide  is,  that  the  risk  was  not  in  the 
sellers.  When  the  first  month  had  elapsed,  and  payment  had  been 
made,  still  the  buj-er  had,  from  his  express  stipulation,  a  right  to  have 
the  goods  remain  a  month  at  the  refiners'  warehouse  at  the  refiners' 
risk.  Let  us  suppose  that  the  refiners  had  become  bankrupt.  If  in 
consequence  of  the  risk  being  in  the  refiners,  which  by  this  stipulation 
it  clearly  would  be  during  the  two  months,  the  property  was  still  in  the^ 
refiners,  their  assignees  in  bankruptcy  would  take  the  entire  property', 
and  the  buyer,  who  had  paid  the  approximate  price,  would  be  obliged 
to  come  in  and  prove,  and  get  so  many  shillings  in  the  pound  as  he 
might  be  able  to  prove  for.  That  would  be  a  monstrous  hardship,  and 
in  such  a  case  as  that  I  should  be  very  much  inclined  to  struggle  very 
hard  to  find  any  legal  reason  for  saying  that,  though  the  risk  remained 
in  the  sellers,  yet  the  property  had  passed  to  the  buj-er  as  soon  as 
he  had  made  the  payment.  If  the  question  arose  in  such  a  case  as 
that,  I  am  rather  inclined  to  think  it  would  be  necessarj'  to  look  care- 
fullj-  into  Simmons  v.  Swift,  5  B.  &  C.  857,  and  some  other  cases,  to 
see  if  one  could  decide  that  the  property  had  passed.  But  in  this  case 
that  does  not  arise ;  the  second  of  the  two  months  had  elapsed,  during 
which  the  stipulation  was  that  the  goods  were  to  be  at  the  sellers'  risk. 
I  think  expressio  iinivs  est  exclusio  aUerius.  I  cannot  construe  that 
stipulation,  except  as  implying  that  at  the  expiration  of  the  two  months 
the  goods  are  to  be  at  the  buyer's  risk.  That  construction  would  be 
greatly  fortified,  if  it  required  fortification,  by  the  fact  that  at  the  end 
of  the  two  months  the  sellers  did  send  a  note  to  remind  the  buj-er  that 
the  goods  are  at  his  risk ;  and  this  being  a  stipulation  between  two 
parties,  who  are  both  sui  juris,  that  they  are  to  be  at  the  buj-er's  risk 
after  the  two  months,  the  question  is,  is  that  effectual  at  law? 

Mr.  Brown's  argument  was  that  the  goods  must  be  at  the  sellers' 
risk,  because,  as  he  contended,  the  property  had  not  passed  to  the 
buyer.  I  have  already  intimated  that,  if  it  were  necessary,  I  should 
consider  very  long  before  I  said  that.  However,  assume  that  it  had 
not  passed.  If  the  agreement  between  the  parties  was,  "I  contract 
that  when  you  paj'  the  price  I  will  deliver  the  goods  to  you,  but  the 
property  shall  not  be  yours,  thej'  shall  still  be  my  property  so  that  I 
may  have  dominion  over  them  ;  but  though  they  shall  not  be  yours,  I 
stipulate  and  agree  that  if  I  keep  them  beyond  the  month  the  risk  shall 
be  upon  you  ; "  and  then  the  goods  perish  ;  to  say  that  the  buyer  could 
then  set  up  this  defence,  and  say,  "  Although  I  stipulated  that  the  risk 
should  be  mine,  yet,  inasmuch  as  an  accident  has  happened  which  has 
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destroyed  them,  I  will  have  no  part  of  that  risk,  but  will  throw  it  entirely 
upon  you  because  the  property  did  not  pass  to  me,"  is  a  proposition 
which,  stated  in  that  way,  appears  to  be  absolutely  a  reductio  ad  absur- 
dum  /  and  that  is  really  what  the  argument  amounts  to.  If  the  parties 
have  stipulated  that,  if  after  the  two  months  the  goods  remain  in  the 
sellers'  warehouse,  they  shall,  nevertheless,  remain  there  at  the  buyer's 
risk,  it  would  be  a  manifest  absurdity  to  say  that  he  is  not  to  pay  for 
them;  and  I  think  the  case  of  Castle  u.  Playford,  L.  R.  7  Ex.  98, 
is  a  clear  authority  of  the  Court  of  Exchequer  Chambei-,  that  where 
the  parties  have  stipulated  that  the  risk  shall  be  on  one  side,  it  mat- 
ters not  whether  the  property  had  passed  or  not.  The  parties  here 
have  by  their  express  stipulation  impliedly  said,  after  the  two  months 
the  goods  shall  be  at  the  risk  of  the  buyer,  consequently  it  is  the  buyer 
who  must  bear  the  loss. 

Then  Mr.  Brown  said,  "  But  how  can  the  buyer  pay  when  he  was  to 
pay  at  47s.  per  cwt.,  and  the  goods  have  never  been  weighed,  and 
therefore  it  would  never  be  known  with  certain  precision  how  man}- 
cwt.  there  were?"  I  answer  to  that,  in  the  first  place,  that  the  point 
is  concluded  by  the  authority  of  Alexander  v.  Gardner,  1  Bing.  N.  C. 
671 ;  Turley  v.  Bates,  2  H.  &  C.  200,  33  L.  J.  (Ex.)  43 ;  and  the  recent 
case  of  Castle  v.  Playford,  L.  R.  7  Ex.  98,  in  the  Exchequer  Cham- 
ber, —  which  all  go  to  show  that  where  the  price  is  not  ascertained,  and 
it  could  not  be  ascertained  with  precision  in  consequence  of  the  thing 
perishing,  nevertheless  the  seller  may  recover  the  price,  if  the  risk  is 
clearly  thrown  on  the  purchaser,  by  ascertaining  the  amount  as  nearly 
as  you  can. 

There  is  another  reason  which  in  this  case  would  clearly  apply,  —  the 
delay  in  weighing  is  quite  as  much  the  fault  of  the  purchaser  as  of  the 
sellers.  When  the  prompt  day  comes  the  sellers  have  a  right  to  require 
that  the  goods  should  be  weighed  at  once,  so  as  to  ascertain  the  price, 
and  to  have  it  paid  to  the  last  farthing.  It  may  be  for  the  mutual  con- 
venience of  both  parties  ;  but  still  it  is  the  buyer,  in  effect,  who  requests 
that,  as  he  is  going  to  leave  them  longer,  the  weighing  should  be  post- 
poned for  a  time.  Therefore  it  is  in  consequence  of  his  delay  that  the 
weighing  does  not  take  place.  Now  by  the  civil  law  it  always  was 
considered  that,  if  there  was  any  weighing,  or  anything  of  the  sort 
which  prevented  the  contract  being  perfecta  emptio,  whenever  that  was 
occasioned  by  one  of  the  parties  being  in  mora,  and  it  was  his  default, 
though  the  emptio  is  not  perfecta,  yet  if  it  is  clearly  shown  that  the  party 
was  in  mora,  he  shall  have  the  risk  just  as  if  the  emptio  was  perfecta. 
That  is  perfectly  good  sense  and  justice,  though  it  is  not  necessarj'  to 
the  decision  of  the  present  case,  that,  when  the  weighing  is  delayed  in 
consequence  of  the  interference  of  the  buj-er,  so  that  the  property  did 
not  pass,  even  if  there  were  no  express  stipulation  about  risk,  j-et  be- 
cause the  non-completion  of  the  bargain  and  sale,  which  would  absolutely 
transfer  the  property,  was  owing  to  the  delay  of  the  purchaser,  the  pur- 
chaser should  bear  the  risk  just  as  much  as  if  the  property  had  passed. 
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The  inclination  of  mj  opinion  is,  as  I  have  said,  that  the  property  is  in 
the  purchaser  ;  but  we  need  not  decide  that  at  all  to-day,  and  it  might 
lequire  some  consideration  to  see  how  far  the  case  of  Simmons  v.  Swift, 
5  B.  &  C.  857,  really  governs  the  case.  .  .  . 

Judgment  for  the  plaintiffs. 


SANGER  V.  WATEEBURY, 
116  N.  Y.  371.     1889. 

Appeal  from  judgment  of  the  general  term  of  the  supreme  court,  in 
the  second  judicial  department,  entered  upon  an  order  made  December 
14,  1886,  which  aflSrmed  a  judgment  in  favor  of  the  defendants,  entered 
upon  a  verdict  directed  by  the  court.  This  was  an  action  of  replevin 
brought  to  recover  the  possession  of  238  bags  of  coffee  identified  and 
described  in  the  complaint  as  follows:  "89  bags,  marked  No.  6,  H. 
L.  B.  &  Co.,  D.  B.  &  Co. ;  32  bags,  marked  No.  8,  H.  L.  B.  &  Co., 
D.  B.  &  Co.  ;  14  bags,  marked  No.  10,  H.  L.  B.  &  Co.,  D.  B.  &  Co. ; 
29  bags,  marked  No.  12,  H.  L.  B.  &  Co.,  D.  B.  &  Co. ;  68  bags, 
marked  No.  14,  H.  L.  B.  &  Co.,  D.  B.  &  Co. ;  6  bags,  marked  No. 
16,  H.  L.  B.  &  Co.,  D.  B.  &  Co."  The  complaint  alleged,  and  the 
answer  admitted,  "  that  on  or  about  the  22d  day  of  July,  1885,  the 
said  goods  .  .  .  were  sold  bj-  the  plaintiffs  to  the  defendants,  John  K. 
Huston  and  James  E.  Huston,  ...  on  the  credit  of  sixty  daj-s  for 
one-half  thereof,  and  of  ninety  daj's  for  the  balance  thereof."  It  ap- 
peared that  the  plaintiffs,  on  the  6th  day  of  July,  1885,  purchased  of 
Boulton,  Bliss,  &  Dallett,  605  bags  of  coffee,  then  stored  with  E.  B. 
Bartlett  &  Co.  On  the  22d  day  of  July,  the  plaintiffs  sold  the  238  bags 
of  coffee  hereinbefore  referred  to  to  J.  K.  Huston  &  Co.,  of  Philadel- 
phia. That  firm,  on  the  24th  day  of  July,  upon  the  security  of  the  cof- 
fee thus  purchased,  borrowed  from  the  defendants,  Waterbury  &  Force, 
$2,300,  and  then  transferred  the  coffee  to  them.  On  July  27th  follow- 
ing, said  firm  failed,  making  a  general  assignment.  On  the  next  daj-, 
the  plaintiffs  commenced  this  action,  by  means  of  which  the  coffee  was 
taken  from  the  possession  of  Waterbur}'  &  Force.  The  coffee  then 
was,  as  it  had  been  from  the  time  of  the  purchase  by  the  plaintiffs, 
actually  deposited  in  the  warehouse  of  E.  B.  Bartlett  &  Co.,  and  had 
not  as  yet  been  weighed. 

William  W.  Ooodrich,  for  appellants. 

Edward  N.  Shepard,  for  respondents. 

Parker,  J.  The  appellant  contends  that  the  tifle  to  the  coffee  in 
controversy  did  not  pass  to  J.  K.  Huston  &  Co.,  and  that  therefore  the 
transfer  to  Waterbury  &  Force  did  not  vest  in  them  the  title  or  the 
possession.     The  sale  is  admitted  ;  but  as  the  coffee  had  to  be  weighed, 
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in  order  to  ascertain  the  amount  to  be  paid  to  plaintiffs,  it  is  insisted 
that  the  title  remained  in  the  plaintiffs.  In  aid  of  this  contention  is 
invoked  the  rule  that  where  something  remains  to  be  done  by  the  seller 
to  ascertain  the  identity,  quantity,  or  quality  of  the  article  sold,  or  to 
put  it  in  the  condition  which  the  contract  requires,  the  title  remains  in 
the  vendor  until  the  condition  be  complied  with.  -The  appellant  cites 
a  number  of  authorities  which,  he  urges,  so  apply  this  rule  as  to  make 
it  applicable  to  the  case  here  presented.  It  is  said  in  Groat  v.  Gile, 
51  N.  Y.  431,  that  this  "  rule  has  reference  to  a  sale,  not  of  specific 
property  clearly  ascertained,  but  of  such  as  is  to  be  separated  from  a 
larger  quantit^s  and  is  necessary  to  be  identified  before  it  is  susceptible 
of  delivery.  The  rule  or  principle  does  not  apply  where  the  number  of 
the  particular  articles  sold  is  to  be  ascertained  for  the  sole  purpose  of 
determining  the  total  value  thereof  at  certain  specified  rates,  or  a 
designated  fixed  price.''  This  distinction  is  recognized  and  enforced  in 
Crofoot  V.  Bennett,  2  N.  Y.  258  ;  Kimberly  v.  Patchin,  19  N.  Y.  330 ; 
Bradley  v.  Wheeler,  44  N.  Y.  495.  In  Crofoot  v.  Bennett,  supra,  the 
court  say  :  "  If  the  goods  sold  are  clearly  identified,  then,  although  it 
may  be  necessary  to  number,  weigh,  or  measure  them,  in  order  to  as- 
certain what  would  be  the  price  of  the  whole  at  a  rate  agreed  upon  be- 
tween the  parties,  the  title  will  pass."  '  This  expression  of  the  court  is 
cited  with  approval  in  Burrows  v.  Whitaker,  71  N.  Y.  291,  in  which 
case,  after  a  full  discussion'  of  the  authorities,  the  court  approved  the 
rule  as  laid  down  in  Groat  v.  Gile,  supra.  Now  applying  that  rule  to 
the  facts  in  this  case,  nothing  remained  to  be  done  in  order  to  identifj' 
the  goods  sold ;  because  while,  out  of  a  larger  lot,  238  bags  of  coffee 
were  disposed  of,  nevertheless,  as  appears  from  the  complaint  and  the 
testimony  adduced,  the  bags  were  so  marked  that  there  was  no  diffi- 
culty about  identifying  the  particular  bags  sold.  There  remained, 
therefore,  nothing  to  be  done  except  to  weigh  the  coffee  for  the  purpose 
of  ascertaining  the  purchase  price  ;  for  whether  the  238  bags  of  coffee 
should  prove  to  weigh  more  or  less  than  the  parties  anticipated  was  not 
of  any  consequence.  Whatever  it  should  prove  to  be,  for  that  number 
of  pounds  J.  K.  Huston  &  Co.  had  agreed  to  pay.  This  case,  therefore, 
does  not  come  within  the  rule  contended  for  by  the  appellants,  but,  in- 
stead, is  governed  bj'  the  principle  enunciated  in  Groat  v.  Gile. 

Having  reached  the  conclusion  that  the  title  and  the  possession 
passed  to  J.  K.  Huston  &  Co.,  it  becomes  unnecessary  to  consider  any 
of  the  other  questions  discussed,  for  the  plaintiff's  are  without  title  upon 
which  to  found  the  right  to  maintain  an  action. 

The  judgment  appealed  from  should  be  affirmed.     All  concur. 
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NICHOLSON  V.  TAYLOR. 
31  Penn.  St.  128.     1858. 

Action  on  the  case  to  recover  the  vahie  of  a  load  of  lumber  alleged 
to  have  been  sold  by  defendants  to  plaintiffs,  but  which  they  subse- 
quently refused  to  deliver. 

tT.  Cook  Longstreth,  for  the  plaintiffs  in  error. 

Parsons,  for  the  defendants  in  error. 

Thompson,  J.  .  .  .  If  parties  choose  to  deli%'er  property  without  the 
price  being  fixed,  the  property  will  pass,  because  it  is  the  contract  and 
intention  to  pass  it.  But  we  have  to  do  with  a  case  not  of  this  last 
kind.     The  contract  is  as  follows  :  — 

"  Sold  Messrs.  R.  L.  &  C.  L.  Nicholson,  load  of  Pine  Creek  lumber,  within 
the  neighbourhood  of  5,000  feet  of  plank,  at  $15.50  and  expenses,  take  a  note 
at  0  months,  with  interest.  T.  B.  Taylor  &  Co. 

"  8th.     Mo.  nth." 

A  Pine  Creek  load  of  lumber,  it  would  appear,  contains  about  5,000 
feet  board  measure,  a  portion  of  which  in  this  case  was  plank.  The 
oral  testimony  left  the  case  just  as  it  found  it,  giving  nothing  in  regard 
to  the  intention  of  the  parties  but  what  was  contained  in  it.  The 
defendants  below  refused  to  deliver  the  lumber,  alleging  that  thej'  were 
mistaken  in  the  amount  of  the  plank  contained  in  it  —  that  in  place  of 
5,000  there  were  10,000  feet,  and  which  thej'  charged  that  plaintiffs 
knew;  but  they  offered  to  deliver  the  load,  or  the  amount  of  it,  with 
5,000  feet  of  plank  in  it.  The  plaintiffs  refused  to  take  it.  This  being 
the  situation  of  things  between  the  parties,  and  the  plaintiffs  claiming 
that  the  propertj'  passed  to  them,  brought  a  special  action  on  the  case 
against  the  defendants  in  which  they  had  a  count  in  trover.  On  the 
trial  in  the  district  court,  the  point  was  reserved  as  to  whether  the 
property  passed  by  the  contract ;  and  a  verdict  was  rendered  in  favor 
of  plaintiffs  for  $1,050.50,  its  entire  value.  Afterwards  the  court 
entered  judgment  for  the  defendants  non  obstante  veredicto,  on  the 
point  reserved. 

The  case  stands  now  simply  upon  the  rights  of  the  parties  as  created 
by  the  written  contract,  applying  the  rule  alreadj'  laid  down,  "that 
when  something  remains  to  be  done  between  the  vendor  and  vendee  for 
the  purpose  of  ascertaining  the  amount  and  price  of  the  article,  the 
property  and  risk  remain  in  the  vendor,"  to  this  case,  we  will  have  but 
little  difficulty  in  coming  to  a  conclusion.  The  lumber  was  to  be 
measured  before  the  price  could  be  ascertained,  so  as  to  give  the  six 
months'  note  for  the  payment.  This  was,  in  point  of  labor,  as  well  as 
in  other  particulars,  an  important  item  of  the  transaction.  No  time  was 
set  for  the  measurement,  or  for  giving  the  note,  the  latter  being  con- 
sequent only  on  the  former ;  all  showing  that  the  contract  was  but 
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executory  In  fact  and  intention.  Tiie  property  therefore  remained  in 
the  vendor,  and  the  plaintiffs  had  no  legal  right  to  recover  its  value  in 
trover  ;  property  in  the  plaintiffs  being  necessary  to  enable  tliem  to  do 
so.  Thej'  were  at  no  time  debarred  from  suing  for  damages  for  a 
breach  of  the  contract,  if  any  such  occurred.  We  think  the  court  below 
were  right  in  their  decision,  and  this  judgment  must  be  affirmed. 

Judgment  affirmed. 


UPSON  V.   HOLMES. 

51  Conn.  500.     1883. 

Carpenter,  J.  The  defendants  purchased  of  the  plaintiff  all  the 
wood  standing  upon  a  certain  lot,  estimated  to  be  about  fifteen  hundred 
cords,  at  $1.60  per  cord.  They  at  the  same  time  contracted  with  one 
Carter  to  cut  and  haul  the  wood.  The  plaintiff  had  been  in  the  habit  of 
purchasing  wood  for  them  and  of  superintending  the  cutting  and  haul- 
ing. On  this  occasion  he  declined  to  cut  and  haul  the  wood,  or  be 
responsible  for  it,  as  he  had  been  in  the  habit  of  doing ;  but  the 
defendants'  agent  said  to  the  plaintiff  that  he  wanted  the  payments  for 
the  cutting  and  hauling  to  be  made  in  the  usual  manner,  through  the 
plaintiff,  by  orders  from  him  on  the  defendants.  The  plaintiff  con- 
sented to  ascertain  from  time  to  time  how  much  was  cut  and  hauled  by 
Carter,  and  to  act  for  the  defendants  in  making  paj'ment  therefor. 
This  arrangement  was  made  solely  as  a  matter  of  convenience  to  the 
defendants  in  keeping  accounts.  The  wood  was  to  be  measured  in  the 
defendants'  yard  and  paid  for  after  measurement.  But  the  delivery  of 
the  wood  there  and  its  measurement  were  not  a  part  of  the  contract 
between  the  plaintiff  and  defendants,  unless  made  so  as  matter  of  law 
from  the  facts  found. 

Carter  cut,  piled,  and  measured  fifteen  hundred  and  fifteen  cords  of 
wood.  He  delivered  at  the  defendants'  yard  about  one  hundred  and 
ninety-seven  cords.  The  balance  of  the  wood,  except  about  one  hun- 
dred cords,  was  destroyed  by  an  accidental  fire.  The  small  quantity 
not  destroyed  was  afterwards  delivered  to  the  defendants.  Before  the 
fire  the  defendants  paid  Carter  for  all  the  cutting,  and  for  hauling  the 
wood  actually  placed  in  their  yard.  The  plaintiff  has  been  paid  nothing 
for  the  wood.  This  action  is  brought  to  recover  the  value  of  the  wood 
so  sold. 

The  defendants  claimed  that  they  were  liable  only  for  the  amount  of 
wood  actually  measured  in  their  yard.  The  court  overruled  this  claim 
and  rendered  judgment  for  the  whole  amount,  and  the  defendants 
appealed. 

•    The  court  below  evidently  construed  the  contract  as  a  sale  of  wood 
standing,  and  not  as  a  sale  of  wood  to  be  delivered  by  the  vendor  at  the 
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yard  of  the  purchaser.  In  this  there  was  no  error.  The  defendants  by 
the  terms  of  the  contract  were  to  cut  and  haul  the  wood  at  their  own 
expense.  The  plaintiff,  except  as  he  acted  to  a  limited  extent  as  the 
agent  of  the  defendants  in  paying  for  the  cutting  and  drawing,  had 
nothing  to  do  with  it.  The  contract  gave  the  defendants  an  implied 
license  to  enter  the  premises  and  sever  the  wood  from  the  stump.  This 
was  done  and  the  wood  piled  up.  Then  certainly,  if  not  before,  there 
was  a  complete  delivery  to  the  purchaser.  The  fact  that  the  wood  was 
on  the  plaintiff's  land  does  not  prevent  a  legal  delivery ;  for  there  was 
an  implied  license  not  only  to  cut  and  pile  the  wood,  but  also  to  draw  it 
off.  For  this  purpose  they  had  a  reasonable  time.  The  wood  was 
subject  to  the  control  of  the  defendants  and  not  of  the  plaintiff;  it  was 
in  fact  in  their  possession.  It  is  reasonable  that  it  should  be  at  the  risk 
of  the  party  controlling  it,  and  who  might  at  his  pleasure  delay  or 
facilitate  its  removal.  The  circumstance  that  the  wood  was  to  be 
measured  and  paid  for  after  it  was  delivered  at  the  defendants'  j-ard  is 
unimportant.  That  relates  to  the  time  and  manner  of  payment,  and  not 
to  the  change  of  title.  Where  goods  are  sold  and  delivered  to  be  paid 
for  on  the  happening  of  a  certain  event,  the  vendor  will  not  be  deprived 
of  his  right  to  recover  merely  because  the  event  on  which  paj-ment  is  to 
be  made  has  bj'  accident  become  impossible.  Upon  the  same  principle, 
when  the  quantity  is  to  be  ascertained  bj'  measurement  at  a  particular 
time  or  place,  or  in  a  particular  manner,  if  such  measurement  becomes 
impossible,  nevertheless  the  quantity'  may  be  ascertained  in  some  other 
manner. 

The  suggestion  that  the  plaintiff  cannot  recover  on  this  complaint, 
because  standing  trees  are  not  goods  and  merchandise,  is  not  tenable. 
The  substance  of  the  transaction  was  a  sale  of  wood.  The  parties  con- 
templated a  severance  from  the  realty ;  and  when  it  was  in  fact 
severed  it  became  personal  property.  The  contract  therefore  should  be 
treated  as  a  sale  of  personal  chattel. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


BUSWELL   V.   BICKNELL. 
17  Me   344.     1840. 

Weston,  C.  J.  The  plaintiff  received  a  cow  from  the  defendant,  for 
which  she  was  to  pay,  by  the  4th  of  April  following,  $16,  or  to  return 
the  cow  and  to  pay  $4  for  her  use.  The  question  is,  whether  the  prop- 
erty in  the  cow  passed  to  the  plaintiff,  or  whether  it  remained  in  the 
defendant,  the  plaintiff  being  merely  bailee. 

Sir  William  Jones,  in  his  treatise  on  bailments,  143,  says:  "  There 
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is  a  distinction  between  an  obligation  to  restore  the  specific  things,  and 
a  power  or  necessity  of  returning  others  equal  in  value.  In  the  first 
case,  it  is  a  regular  bailment ;  in  the  second,  it  becomes  a  debt." 
Story  on  Bailments,  c.  6,  §  439,  says :  "  The  distinction  between  the 
obligation  to  restore  the  specific  things  and  a  power  of  returning 
other  things  equal  in  value,  holds  in  cases  of  hiring,  as  well  as  in  cases 
of  deposits  and  gratuitous  loans.  In  the  former  case,  that  is,  the  obli- 
gation to  restore  the  specific  thing,  it  is  a  regular  bailment ;  in  the 
latter,  viz.,  where  there  is  a  power  of  returning  other  things  equal  in 
value,  it  becomes  a  debt." 

This  doctrine  is  recognized  in  Hurd  v.  West,  7  Cowen,  752,  and  is 
further  illustrated  in  a  note  to  that  case.  The  cases  to  which  this 
principle  is  usually  applied  are,  where  the  article  received  is  to  be  re- 
turned in. kind,  or  in  the  alternative,  either  specifically  or  by  an  article 
of  the  same  kind,  either  in  the  same  condition  or  in  a  manufactured 
state.  In  all  such  cases  the  property  passes  to  him,  who  would  other- 
wise be  merely  a  bailee.  Seymour  v.  Brown,  19  Johns.  47,  may  seem 
in  its  application  to  be  an  exception  to  this  principle ;  but  Chancellor 
Kent  sa3's  that  this  decision  was  not  in  conformity  to  the  true  and 
settled  doctrine.  2  Kent,  589.  Whether  the  alternative  is,  to  return 
specifically  or  in  kind,  or  specifically  or  to  paj'  a  certain  sum,  the  prin- 
ciple is  the  same.  The  property  in  the  thing  delivered  passes,  and  the 
remedy  of  the  former  owner  rests  in  contract.  It  is  the  option  con- 
ceded to  the  party  receiving  which  produces  this  effect.  He  may  do 
what  he  will  with  the  article  received.  If  he  pays,  he  fulfils  his  con- 
tract ;  if  he  neither  paj's  nor  returns,  he  is  liable  to  an  action. 

In  Holbrook  v.  Armstrong,  1  Fairf.  31,  where  cows  were  delivered, 
to  be  returned  at  the  end  of  two  years,  or  their  value  in  money,  the 
doctrine  was  verj'  fully  gone  into  by  Parris,  J.,  who  delivered  the 
opinion  of  the  court ;  and  it  was  held  not  to  be  a  bailment  but  a  sale. 
The  same  rule  was  applied  to  a  similar  case  in  Dearborn  v.  Turner, 
16  Maine  Rep.  17.  The  case  is  not  to  be  distinguished  from  the  one 
before  us. 

New  trial  granted. 
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GRAFF  V.   OSBORNE   CO. 

56  Kansas,  162.     1895. 

Action  by  Osborne  &  Co.  against  Graff  for  the  price  of  binding 
twine  alleged  to  have  been  sold  and  delivered.  Defence,  that  the  plain- 
tiflTs  agreed  to  furnish  first-class  binding  twine,  but  that  a  large  part, 
for  which  suit  was  brought,  was  not  according  to  contract,  and  that 
defendant  was  entitled  to  damages.     A  verdict  was  directed  for  the 
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plaintiff  for  the  sum  claimed,  and  from  the  judgment  entered  thereoBi 
defendant  appealed. 

W.  W.  Schewinn  and  Tom  George,  for  plaintiff  in  error. 

C.  E.  Elliott  and  S.  L.  Woods,  for  defendant  in  error. 

Allen,  J.  The  view  we  take  of  this  case  renders  it  unnecessary  to 
consider  the  subject  of  implied  warranties,  so  fully  and  ably  discussed 
in  the  briefs.  The  rights  of  the  parties  were  fixed  by  the  written  con- 
tract and  the  two  letters  read  in  evidence.  If  the  description  of  the 
article  sold  were  to  be  taken  solely  from  the  contract  of  March  27th,  the 
plaintiFf  might  find  it  somewhat  diflacult  to  prove  that  it  had  ever  delivered 
silver  binding  twine.  Of  course  none  of  the  parties  to  the  agreement 
understood  that  there  was  to  be  any  silver  in  the  twine.  This  is  made 
clear  by  the  letter  written  by  Mr.  Terpenning,  the  plaintiff's  manager  at 
St.  Louis,  under  date  "4-5-89."  This  letter,  while  denying  the  authority 
of  Wilson  to  guaranty,  and  insisting  on  an  erasure  of  the  clause  written 
on  the  margin  by  him,  makes  the  direct  statement  and  representation, 
"  We  deal  in  nothing  but  first-class  twine."  The  defendant,  by  his 
letter  of  the  8th,  put  the  plaintiff  directly  on  notice  that  he  relied  on 
the  declaration  contay:ed  in  Terpenning's  letter.  As  the  defendant 
could  not  possiblj^  inspect  the  twine  before  it  was  purchased,  he  had  a 
right  to  rely  on  the  statement  in  the  letter  of  the  plaintiff's  manager  as 
to  the  quality  of  the  goods  to  be  furnished.  If  the  plaintiff  failed  to 
\  furnish  first-class  twine  as  represented,  he  had  a  right  to  a  reasonable 
time  after  receipt  of  the  twine  in  which  to  inspect  it,  rescind  the  whole 
contract,  and  return  the  goods  received,  or,  if  he  so  elected,  he  had  the 
right  to  retain  the  inferior  article,  and  recoup  the  damages  sustained  by 
reason  of  the  failure  of  the  plaintiff  to  furnish  goods  of  the  proper 
'  quality. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

All  the  justices  concurring. 


MITCHELL  V.   LE  CLAIR. 

43  N.  E.  117:  165  Mass.  308.     1896. 

Action  for  the  purchase  price  of  sixty  tubs  of  butter.  The  last  in- 
struction requested  by  the  defendant  and  refused  by  the  court  was, 
"  that  the  plaintiffs  had  failed  to  make  out  their  case,  in  that  there  was 
no  evidence  that  the  butter  selected,  set  aside,  and  marked  as  aforesaid, 
was  of  the  kind  and  quality  ordered." 

D.  D.  Corcoran,  for  plaintiffs. 

Geo.  H.  Towle,  for  defendant. 

Knowlton,  J.  The  principal  question  in  this  case  is  whether  there 
was  a  suflScient  delivery  of  the  butter  to  pass  the  title  as  between  the 
parties.    There  is  no  dispute  that  there  was  a  good  contract  of  sale, 
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and  no  question  arises  iindei-  the  statute  of  frauds.  The  defendant  ac- 
cepted by  telegram  the  plaintiffs'  offer  to  sell  him  sixty  tubs  of  butter 
of  a  specified  quality  at  27  cents  per  pound.  The  plaintiffs  had  in  their 
storehouse  a  large  quantity  of  butter.  Upon  the  receipt  of  the  defend- 
ant's telegram  accepting  their  offer,  they  were  impliedly-  autliorized,  as 
tlie  defendant^ s  agents,  to  set  apart  and  appropriate  to  him  the  goods 
called  for  by  the  contract.  This  they  immediately  did,  weighing  the 
butter,  setting  it  apart,  and  marking  each  tub  for  the  purpose  of  desig- 
nating it  as  the  defendant's  propertj'.  Thej'  then  at  once  sent  him  a 
bill  of  all  of  it,  marked,  "  Cash  on  demand."  This  completed  the  sale, 
and  passed  the  title.  Morse  v.  Sherman,  106  Mass.  430 ;  Marble  v. 
Moore,  102  Mass.  443  ;  Arnold  v.  Delano,  4  Cush.  33-38  ;  Ropes  v. 
Lane,  9  Allen,  502-510  ;  Bank  v.  Bangs,  102  Mass.  291-295  ;  Safford 
V.  McDonough,  120  Mass.  290 ;  Gilmour  v.  Supple,  11  Moore,  P.  C. 
551-556  ;  Tarling  v.  Baxter,  6  Barn.  &  C.  360  ;  Benj.  Sales  (6th  Am. 
Ed.),  294-298,  and  cases  cited  in  the  note. 

If  the  contract  is  not  in  such  form  as  to  be  binding  under  the  statute 
of  frauds,  such  an  appropriation  does  not  constitute  an  acceptance 
under  that  statute,  nor  does  it  change  the  possession,  and  thereby  de- 
prive the  vendor  of  his  lien  for  the  price.  Safford  v.  McDonough,  120 
Mass.  290.  But  if  the  vendee  in  such  a  case  afterwards  refuses  to  take 
the  goods,  and  pay  for  them,  the  vendor  may  recover  the  price,  if  he 
keeps  them  in  readiness  for  delivery  to  the  purchaser.  Under  a  con- 
tract of  sale,  when  the  goods  have  been  so  appropriated  and  set  apart, 
the  vendor  has  done  that  which  by  the  terms  of  the  agreement  makes 
the  whole  consideration  payable  ;  and  so  long  as  he  remains  ready  to 
do  whatever  else  is  to  be  done  to  give  the  vendee  the  benefit  of  his 
purchase,  he  is  entitled  to  receive  the  agreed  price  without  deduction 
on  account  of  his  retention  of  liis  lien  upon  the  propertj'.  White  v. 
Solomon,  164  Mass.  516  ;  Morse  v.  Sherman,  106  Mass.  430 ;  Putnam 
V.  Glidden,  159  Mass.  47. 

There  was  sufficient  evidence  to  warrant  the  judge  in  finding  that  the 
butter  answered  the  requirements  of  the  contract.  The  plaintiffs  ap- 
propriated it  to  the  defendant  as  butter  of  the  quality  called  for.  Their 
conduct  then  and  afterwards  was  equivalent  to  a  declaration  that  it 
conformed  to  the  agreement  of  the  parties.  Afterwards  shipments 
were  made  from  time  to  time  of  a  part  of  it,  amounting  to  fortj'  tubs  in 
all,  which  were  accepted  and  paid  for  by  the  defendant  without  objec- 
tion. This  was  an  admission  by  the  defendant  that  the  quality  of  the 
forty  tubs  was  such  as  he  expected.  The  bill  sent  to  the  defendant  in 
the  first  place  gave  the  separate  weight  and  tare  of  each  tub  of  butter. 
The  defendant  directed  the  shipping  to  him  of  the  remaining  twenty 
tubs,  and  the  only  dispute  between  the  parties  at  that  time  was  in  re- 
gard to  the  terms  of  payment ;  the  plaintiffs  asserting  that  the  property 
was  to  b.e  paid  for  on  demand,  before  parting  with  the  possession,  and 
the  defendant  contending  that  he  was  entitled  to  receive  it,  and  to  have 
three  months  from  the  time  of  sale  in  which  to  make  payment.     While 
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these  facts  do  not  make  it  certain  that  the  twenty  tubs  remaining  in 
the  possession  of  the  plaintiffs  were  of  good  quality,  they  warrant  an 
inference  in  favor  of  the  plaintiffs'  contention,  in  the  absence  of  anything 
to  show  the  contrarj'.  The  last  instruction  requested  was  therefore 
rightly  refused. 

Mcceptions  overruled. 


WINSLOW  V.  LEONARD. 
24  Penn.  St.  14.     1854. 

WiNSLOW,  Lanier,  &  Co.  brought  replevin  against  Leonard  for  eightj-- 
two  tons  of  pig  metal.  On  May  22,  1851,  D.  B.  Long  &  Co.  signed 
and  delivered  to  plaintiffs  the  following  writing :  ' '  We  have  this  day 
sold  to  Winslow,  Lanier,  &  Co.  four  hundred  tons  of  pig  metal,  now  at 
our  landing  at  Washington  Furnace,  or  that  will  soon  be  delivered 
there,  and  we  hereby  direct  Mr.  McClure  (clerk  at  the  furnace)  to  give 
them  possession  thereof."-  This  sale  was  in  payment  of  a  debt  due  to 
plaintiffs  from  one  of  the  firm  of  Long  &  Co.  Plaintiffs  sent  an  agent 
to  the  furnace  to  get  possession  of  the  metal ;  but  before  his  arrival  the 
metal  in  litigation  had  been  loaded  into  Brenneman's  boats,  and  fortj!- 
tons  been  transferred  to  him  by  D.  B.  Long  in  payment  of  a  debt  due 
to  him  from  Long  &  Co.,  while  the  balance  was  to  be  appropriated  by 
him  to  the  payment  of  debts  due  to  Long  &  Miller  and  to  Bolton. 
Brenneman  delivered  the  metal  to  Leonard  as  bailee,  who  refused  to 
surrender  it  to  plaintiffs  ;  and  the  latter  brought  this  suit.  Plaintiffs 
recovered  forty-two  tons,  being  all  the  metal  except  the  forty  tons 
intended  to  paj'  Brenneman's  debt. 

Knox,  for  plaintiffs. 

"Woods  &  Hampton,  for  defendants. 

LowRiE,  J.  To  maintain  replevin  the  plaintiffs  must  show  that  the 
title  had  vested  in  them.     Have  they  done  so? 

That  there  is  much  confusion  of  ideas  aiid  many  conflicting  decisions 
as  to  the  vesting  of  the  title  on  a  sale  of  personal  propertj^  is  readily 
discoverable,  and  much  of  this  arises  from  the  misleading  influence  of 
unsuitable  analogies.  We  shall  refer  to  some  of  them  here,  in  order 
that  we  may  show  the  propriety  of  setting  such  decisions  aside  or  using 
them  cautiousl}\ 

The  class  of  cases  which  have  tended  most  powerfully  to  embarrass 
this  question,  are  those  wherein  the  real  question  was  not,  Has  the  title 
vested  in  the  vendee?  but.  Has  it  so  absolutely  vested  as  to  take  awaj' 
the  lien  of  the  vendor  for  unpaid  purchase  monej-,  or  his  right  to  stop 
in  transitu?  Yet  to  this  class  belong  most  of  the  older  cases  which 
are  usually  referred  to  as  leading  cases  on  the  present  question,  though 
■Jhey  had  nothing  to  do  with  it,  for  it  is  very  plain  that  the  title  may 
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vest  even  while  the  vendor  has  such  remaining  control  over  the  goods 
as  entitles  him  to  arrest  their  full  delivery  in  default  of  paj-ment,  or  on 
the  failure  of  the  vendee.  A  perfect  sale  implies  specific  articles,  and 
it  passes  the  title  to  them  ;  but  the  vendor  has  a  lien  until  the  condi- 
tions of  sale  are  performed,  or  until  full  delivery.  The  principle  that, 
so  long  as  anything  remains  to  be  done  to  ascertain  the  price,  quantity, 
or  quality  of  the  thing  sold,  the  title  does  not  pass,  has  its  origin 
almost  entirely  in  the  sense  of  justice  that  protects  unpaid  vendors 
against  the  fraud  or  failure  of  their  vendees  ;  and  very  slight  circum- 
stances, showing  any  remaining  control  in  the  vendor,  will  be  allowed 
to  prevail  in  such  cases.  The  meaning  is  that,  so  long  as  an^-  of  these 
things  remain  to  be  done,  an  unpaid  vendor,  who  is  in  danger  of 
losing  the  price,  ma}-  rescind  the  sale:  8  East,  614;  12  Id.  614;  13 
Id.  522  ;  5  Taunt.  176  ;  2  M.  &  S.  397 ;  2  Barn.  &  C.  540 ;  6  Man.  & 
Gr.  963  ;  7  Id.  360  ;  7  Wend.  404  ;  17  Id.  504  ;  6  Pick.  280  ;  20  Id. 
280;  10  Id.  522;  15  Johns.  349.  And  the  same  sense  of  justice 
operates  in  favor  of  a  purchaser  who  has  paid,  and  thus  reverses  the 
result  when  the  other  circumstances  are  the  same  :  13  Pick.  175  ;  16  Id. 
25 ;  5  Johns.  335  ;  3  W.  &  Serg.  14. 

It  is  perfectly  legitimate  to  point  to  the  want  of  measuring  and 
setting  apart,  as  evidence,  in  the  very  nature  of  the  transaction,  that  it 
was  not  intended  as  a  perfect  sale ;  but  this  is  not  essential  to  such  a 
sale,  and  therefore  not  conclusive  one  waj'  or  the  other,  except  when 
it  is  necessarj'  in  order  to  define  the  subject-matter.  Articles  are  very 
often  transferred  without  any  sort  of  measurement,  and  on  the  trial  for 
their  value,  the  want  of  it  is  supplied  by  approximate  estimation :  3 
State  Rep.  50  ;  6  W.  &  Serg.  357. 

The  cases  of  delivery  under  the  English  statute  of  frauds  are  quite 
as  unsuitable  analog}' ;  for  in  those  cases  delivery  is  necessary  to  the 
validity  of  the  contract  rather  than  to  the  passing  of  the  title.  That 
the  contract  maj'  be  valid,  without  writing,  there  must  be  an  uncon- 
ditional delivery  of  the  thing  sold  :  2  Barn.  &  C.  511.  But  if  the  con- 
tract be  in  writing  or  otherwise  valid,  delivery  is  not  at  all  necessary 
to  its  perfect  or  executed  character. 

That  the  bargain  is  by  words  in  past  or  present  time  is  not  conclu- 
sive evidence  of  a  perfect  sale  ;  for  if  it  appear  in  the  contract  or  ab 
extra  that  the  vendor  did  not  then  own  the  article  contracted  for,  or 
that  it  was  not  then  in  existence,  or  not  j'et  manufactured,  or  not 
selected  out  of  a  lot  of  similar  articles,  then  the  subject-matter  of  the 
contract  remains  undefined  and  unspecified,  at  least  to  some  degree, 
and  it  is  incompatible  with  the  very  nature  of  things  to  call  it  a  perfect 
sale :  14  Wend.  31 ;  3  Johns.  399  ;  6  Cowen,  250 ;  7  Id.  85  ;  4  Rawle, 
260 ;  4  Watts,  121  ;  6  Id.  29  ;  1  Taunt.  318.  There  can  be  no  doubt 
that  a  man  may  sell  any  kind  of  articles  in  bulk  so  as  to  pass  the  title : 
5  Met.  452  ;  5  Johns.  395  ;  2  Barn.  &  C.  540.  He  may  pass  the  title 
to  an  absent  or  a  present  thing  without  delivery ;  for,  as  between 
vendor  and  vendee,  it  is  specification  and  not  delivery  that  is  necessary 
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to  the  vesting  of  the  title :  17  Ser.  &  R.  99  ;  5  Watts,  201.  This  is 
and  alwa3-s  has  been  the  law,  except  in  cases  where  other  forms  have 
been  prescribed  by  statute. 

Where  the  lawful  form  of  contracting  is  pursued,  the  vesting  of  the 
title  always  depends  upon  the  intention  of  the  parties,  to  be  derived 
from  the  contract  and  its  circumstances  ;  and  actual  delivery,  weighing 
and  setting  aside  the  goods,  are  only  circumstances  from  which  the 
intention  may  be  inferred  as  matter  of  fact :  12  Pick.  76  ;  20  Id.  280  ; 
3  W.  &  Serg.  14.  And  this  is  the  principle  of  numerous  cases 
wherein  the  title  has  been  held  to  vest  even  where  there  has  been  no 
measurement:  13  Pick.  175;  5  Met.  452  ;  5  Johns.  395  ;  1  East,  192  ; 
2  Barn.  &  C.  540  ;  6  W.  &  Serg.  357  ;  6  Rand.  473  ;  1  Denio,  48  ;  4  Com- 
mon B.  R.  864.  Of  course  the  intention  must  be  ineffectual  where  the 
vendor  has  no  title ;  and  it  cannot  be  inferred,  unless  it  appears  that 
the  contract  has  a  distinct  subject-matter,  defined  by  itself,  and  not 
merely  as  one  of  a  class. 

Let  us  apply  these  principles  to  the  present  case.  The  words  in  the 
contract,  "  we  have  this  day  sold,"  would  seem  to  indicate  a  perfect 
sale,  and  not  merely  a  contract  to  sell,  and  therefore  a  vested  title  to 
specific  metal.  But  the  metal  is  described  as  "  now  at  our  landing,  or 
that  will  soon  be  delivered  there."  This  raises  a  doubt  whether  an3' ' 
specific  metal  was  sold,  and  seems  to  indicate  only  a  contract  to  sell, 
it  does  not  as  j"et  appear  that  there  was  any  at  the  landing,  or  where 
it  was  to  come  from.  For  aught  that  appears,  anj'  four  hundred  tons 
will  answer  the  description.  It  may  be  that  the  vendors  had  not  any 
or  so  much  on  hand.  If  they  had  any  and  it  had  been  stolen  or  de- 
stroj'ed  an  hour  after  the  contract,  we  have  as  j-et  no  evidence  that 
would  throw  the  loss  on  the  vendees.  We  discover  no  definition  of  the 
subject-matter  except  as  pig  metal.  The  true  reading  of  the  contract 
would  therefore  seem  to  be,  "we  have  bargained  with  Winslow,  Lanier, 
&  Co. ,  to  deliver  to  them  at  our  landing  four  hundred  tons  of  pig 
metal."  Still  we  do  not  say  that  there  can  be  no  evidence  that  there 
was  a  defined  lot  of  metal  in  the  intention  of  the  parties.  We  see  none 
on  this  record.  And  especiallj-  we  do  not  see  how  this  metal,  which 
was  on  its  way  to  Pittsburgh,  can,  without  other  evidence,  be  embraced 
by  the  contract. 

.  It  follows  therefore  that  the  evidence  does  not  show  a  passing  of  the 
title  from  D.  B.  Long  &  Co.  to  Winslow,  Lanier,  &  Co.,  and  the  court, 
when  requested,  ought  so  to  have  instructed  the  jury.  It  follows 
further  that  any  one  of  the  firm  of  D.  B.  Long  &  Co.  could  transfer  the 
metal  to  Brenneman,  subject  to  answer  in  damages  to  Winslow,  Lanier, 
&  Co.,  if  that  act  should  occasion  a  breach  of  the  contract  with  them. 

The  other  points  raised  we  may  dispose  of  briefly.  As  to  Brenne- 
man's  title,  the  learned  judge  charged,  that  where  the  same  thing  is 
sold  to  two  different  persons,  by  contract  equally  valid,  and  the  second 
vendee  is  without  notice  of  the  first  sale,  he  who  first  obtains  posses- 
sion is  entitled  to  the  property,  and  this  is  correct :  17  Mass.  110  ;  12 
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Id.  54 ;  17  Ser.  &  E.  99  ;  2  Aik.  115  ;  2  Shepley,  116.  "We  do  not  see 
how  the  delivery  to  Brenneman  could,  of  itself,  avail  Bolton  and 
others,  as  against  the  sale  to  these  plaintiffs  ;  but  if  the  plaintiffs  have 
no  title,  that  transaction  may  have  become  good,  as  against  Long  & 
Co.,  by  subsequent  circumstances.  All  the  other  points  of  the  cause 
were  rightly  decided. 

Judgment  reversed  and  a  new  trial  awarded. 


ANDREWS   V.   CHENEY. 
62  N.  H.  404.     1882. 

Assumpsit,  to  recover  money  paid  for  goods.  Facts  found  by  a 
referee.  October  28,  1879,  the  plaintiff  bought  goods  of  the  defendant 
and  paid  for  them.  The  defendant  did  not  have  in  stock  the  goods 
wanted,  and  the  plaintiff  selected  the  kind  and  quality  desired  from 
samples.  The  defendant  agreed  to  have  the  goods  at  his  store  within 
two  weeks,  at  which  time  the  plaintiff  was  to  call  for  them ;  if  they 
were  ready  before  that  time  the  defendant  agreed  to  notify  him. 
"Within  the  stipulated  time  the  defendant  got  the  goods  into  his  store, 
set  them  apart  by  themselves,  and  marked  them  with  the  plaintiff's 
name.  The  goods,  together  with  the  store,  were  destroyed  by  Are 
November  21,  1879,  the  plaintiff  not  having  called  for  them.  The 
court  ordered  judgment  for  the  defendant,  and  the  plaintiff  excepted. 

J.  H.  Albin,  for  the  plaintiff. 

A.  P-  Davis,  for  the  defendant. 

Carpenter,  J.  The  property  in  the  goods  did  not  pass  to  the 
plaintiff  by  virtue  of  the  contract,  for  they  were  not  then  ascertained, 
and  may  not  have  been  in  existence.  The  agreement  on  the  part  of 
the  defendant  was  executorj-.  He  agreed  to  furnish  goods  correspond- 
ing to  the  samples  selected  by  the  plaintiff.  If  the  goods  subsequently 
procured  and  set  apart  by  the  defendant,  did  not  conform  to  the  sam- 
ples, the  plaintiff  had  a  right  to  reject  them.  It  does  not  appear  that 
he  waived  that  right.  The  defendant  was  not  concluded  by  his  selec- 
tion ;  he  might  have  sold  or  otherwise  disposed  of  the  particular  arti- 
cles set  apart  by  him,  and  substituted  others  in  their  place.  A  con- 
tract of  sale  is  not  complete  until  the  specific  goods  on  which  it  is  to 
operate  are  agreed  upon.  Until  that  is  done  the  contract  is  not  a  sale, 
but  an  agreement  to  sell  goods  of  a  particular  description.  It  is  per- 
formed on  the  part  of  the  vendor  by  furnishing  goods  which  answer  the 
description.  If,  as  in  the  case  of  a  sale  by  sample,  the  specific  goods 
are  not  ascertained  by  the  agreement,  the  propertj'  does  not  pass  until 
an  appropriation  of  specific  goods  to  the  contract  is  made  with  the 
assent  of  both  parties.  Bog  Lead  Mining  Co.  v.  Montague,  10  C.  B. 
N.  s.  489  ;  Jenner  v.  Smith,  L.  R.  4  C.  P.  270 ;  Hielbutt  v.  Hickson, 
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L.  E.  7  C.  p.  438 ;  Merchant's  N.  Bank  v.  Bangs,  102  Mass.  291 ; 
Black.  Sales,  122,  127  ;  Benj.  Sales,  §  358.  If  the  plaintiff  authorized 
the  defendant  to  make  the  selection,  the  propei'ty  immediatelj-  on  the 
selection  vested  in  the  plaintiff.  Aldridge  v.  Johnson,  7  E.  &  B.  885. 
It  not  appearing  that  the  plaintiff  gave  such  authoritj-,  the  goods  at 
the  time  of  the  fire  were  the  property  of  the  defendant,  and  their  de- 
struction was  his  loss. 

By  the  terras  of  the  contract  the  defendant  was  to  have  the  goods  at 
his  store  within  two  weeks,  at  the  end  of  which  time,  or  sooner  if  noti- 
fied that  they  were  ready,  the  plaintiff  was  to  call  for  them,  and  the 
defendant  was  to  deliver  them.  Within  the  stipulated  time  the  defend- 
ant procured  the  goods  and  had  them  read}'  for  deliver}-.  This  was  all 
the  agreement  required  him  to  do,  and  all  that  he  could  do  until  the 
plaintiff  came  for  them.  The  plaintiff's  call,  being  a  condition  prece- 
■  dent  to  the  defendant's  obligation  to  deliver,  must  be  shown  in  order 
to  entitle  the  plaintiff  to  treat  the  contract  as  rescinded  and  recover 
back  the  purchase-monej'. 

It  may  be  that  the  trial  before  the  referee  proceeded  upon  the  mis- 
taken theory  that  the  rights  of  the  parties  were  concluded  by  the  de- 
struction by  fire  of  the  particular  goods  selected  by  the  defendant,  and 
that  the  onlj'  question  was  upon  whom  the  loss  of  those  goods  should 
fall.  The  plaintiff  did  not  call  for  the  goods  before  the  fire  ;  but 
whether  he  did  after  the  fire  does  not  appear,  and  maj'  have  been  con- 
sidered immaterial.  The  rights  of  the  parties  under  the  agreement 
were  not  affected  by  the  destruction  of  the  goods.  If  they  were  set 
apart  without  authority  from  the  plaintiff,  he  still  had  the  right  to  call 
for  the  goods  he  bargained  for,  and  the  defendant  was  bound  to  deliver 
them.  Upon  the  defendant's  neglect  or  refusal  to  deliver  them  upon 
request  as  well  after  as  before  the  fire,  the  plaintiff  might  at  his  elec- 
tion rescind  the  contract  and  recover  the  purchase-money,  or  affirm 
it  and  recover  for  the  breach.  Drew  v.  Claggett,  39  N.  H^  431 ; 
Weeks  v.  Robie,  42  N.  H.  316  ;  Swazy  v.  Company,  48  N.  H.  200. 

The  case  may  be  recommitted  to  the  referee,  if  the  plaintiff  desires 
it,  for  the  purpose  of  showing  a  call  for  the  goods  after  the  fire.  If 
recommitted,  it  will  be  open  to  the  defendant  to  show  that  he  was 
authorized  by  the  plaintiff  to  select  the  goods.  As  the  ease  stands,  the 
exceptions  are  overruled. 

Exceptions  overruled. 


JOHNSON  V.  HUNT. 

11  Wendell  (N.  Y.),  135.    1834. 

On  the  21st  August,  1829,  the  defendant  agreed  to  build  a  house  for 
the  plaintiff,  finding  the  materials  for  the  woodwork,  and  doing  the 
work,  and  engaging  to  complete  the  job  by  the  1st  Maj',  1830.     The 
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plaintiff  engaged  to  pay  for  the  same  $1525,  in  manner  following 
Wlien  timber  should  be  delivered  on  the  ground  for  framing,  f  100 
when  the  frame  should  be  raised,  $200  ;  on  the  first  of  December,  $150 
the  like  sum  on  the  first  day  of  each  of  the  four  succeeding  months 
"  provided  the  work  shall  advance  according  to  the  payments  made  ; ' 
making  $1050  to  be  paid  by  the  first  day  of  April,  and  the  remainder, 
viz.,  $475,  when  the  house  should  be  finished.  After  the  house  was 
enclosed,  the  defendant  worked  plank  belonging  to  him  into  eight 
columns  for  piazzas,  one-half  of  which  were  intended  for  the  house 
building  for  the  plaintiff,  and  the  other  half  for  a  house  which  the 
defendant  was  then  building  for  a  Mr.  Earl.  These  columns  were 
worked  in  the  house  building  for  the  plaintiff,  and  to  make  room  for 
the  masons  to  do  their  work,  the  columns  were  removed  to  the  store  of 
a  Mr.  Burrows.  The  defendant  also  procured  and  deposited  in  the 
same  store  four  carved  capitals  and  three  bases  for  the  columns,  and 
six  carved  window  and  door  caps.  After  a  barn  was  enclosed,  which 
the  defendant  was  building  for  the  plaintiff  on  the  same  lot  on  which 
the  house  was  erected,  the  columns  and  other  materials  were  removed 
thereto,  and  subsequently  four  of  the  columns  were  taken  therefrom  and 
used  in  the  erection  of  Earl's  house.  The  other  columns  and  the  carved 
work  remained  in  the  barn  until  June  or  Jul}',  1830,  when  the  defendant 
broke  open  the  barn  and  took  and  carried  them  awa3^  For  this  prop- 
erty the  action  was  brought.  The  plaintiff  proved  payments  made  by 
him  to  the  defendant,  to  the  amount  of  $1700,  and  that  the  defendant, 
about  two  weeks  previous  to  taking  the  property  from  the  barn,  aban- 
doned the  job  he  had  undertaken,  saying  he  would  not  work  any  more 
at  it,  unless  the  plaintiff  would  pay  him  more  money.  It  was  proved 
on  the  part  of  the  defendant,  in  pursuance  of  a  notice  attached  to  his 
plea,  that  on  the  5th  May,  1830,  while  the  property  in  question  remained 
in  the  store  of  Burrows,  it  was  levied  upon  by  a  deputy  of  the  sheriff  of 
Albany,  by  virtue  of  an  execution  against  the  defendant  for  the  sum 
of  $556,  who  left  the  same  in  the  possession  of  the  defendant.  The 
value  of  the  property-  was  testified  to.  The  judge  ruled  that  the  plank 
from  which  the  columns  were  worked,  though  purchased  by  the  defend- 
ant, became  the  property  of  the  plaintiff  when  the  same  were  delivered 
upon  the  plaintiff's  lot;  and  though  the  lumber  used  in  preparing  the 
columns  in  question  had  not  been  separated  from  that  used  in  preparing 
the  columns  for  Earl's  house  at  the  time  of  the  levy,  yet  that  it  was 
subsequently  separated,  and  that  it  was  reasonable  to  presume  that  the 
defendant  intended  it  for  the  house  of  the  plaintiff;  and  as  to  the 
carved  work,  that,  though  it  had  not  been  delivered  .upon  the  premises 
of  the  plaintiff  at  the  time  of  the  levy,  still  it  had  been  procured  for  the 
plaintiff's  house,  and  immediately  upon  its  being  so  procured,  and  before 
a  delivery  upon  the  premises  of  the  plaintiff,  it  became  the  property  of 
the  plaintiff.  To  which  decision  the  defendant  excepted.  The  jury, 
under  the  charge  of  the  judge,  found  a  verdict  for  the  plaintiff,  which 
khe  defendant  now  moved  to  set  aside. 
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J.  Paine,  for  the  defendant. 

M.  T.  Reynolds,  for  plaintiff. 

By  tiie  court,  Savage,  C.J.  By  the  contract,  the  defendant  was  to 
procure  the  materials  and  build  the  house  for  the  plaintiff.  The  mate- 
rials were  purchased  by  the  defendant,  were  his  own,  and  at  his  risk. 
The  fact-that  such  materials  were  intended  for  the  plaintiff's  house  did 
not  change  the  property.  Had  the  defendant  acted  as  the  plaintiff's 
agent  in  purchasing  the  materials,  then  indeed  the  property  would  have 
been  the  plaintiff's.  The  contract,  however,  does  not  give  countenance 
to  any  such  idea,  nor  was  such  a  construction  contended  for.  The 
judge  at  the  circuit  held  that  the  property  was  vested  in  the  plaintiff  by 
the  act  of  the  defendant  in  purchasing  it,  intending  to  work  it  into  the 
plaintiff's  house.  In  this  the  judge  certainly  erred.  "When  the  defend- 
ant purchased  the  property,  it  became  his  own  ;  he  might  sell  it  again, 
and  purchase  other  materials  to  use  in  the  plaintiff's  house ;  and  if  he 
procured  such  as  the  contract  required,  the  plaintiff  could  not  complain. 
Suppose  he  had  purchased  plank  which  were  rotten  and  totally  unfit  for 
the  use,  but  still  intending  them  for  the  plaintiff's  house,  the  plaintiff 
would  not  be  bound  to  receive  them.  Or  suppose  the  plank  were  pur- 
chased in  Troy  or  Albany,  or  at  the  mill  where  manufactured,  and 
before  they  were  removed  a  fire  had  destroj-ed  them,  would  the  plain- 
tiff say  the  loss  was  his?  If  the  property  was  ever  in  the  defendant, 
when  was  it  changed  ?  As  personal  property,  clearly  it  did  not  p^s 
until  delivery,  and  there  is  no  evidence  in  the  Case  of  a  delivery  by  the 
defendant,  or  the  receipt  of  it  by  the  plaintiff.  It  was  not  intended  by 
the  contract  that  it  should  pass  as  personal  property  ;  it  was  to  become 
the  property  of  the  plaintiff  when  it  was  worked  into  his  house,  and  not 
before.  The  mere  act  of  bringing  the  plank  upon  the  plaintiff's  lot,  for 
the  purpose  of  working  it  into  columns,  did  not  change  the  property ; 
nor  did  the  act  of  working  the  plank  into  pieces  to  put  up  have  that 
effect,  for  we  see  the  same  defendant,  at  the  same  time  and  place, 
working  up  other  plank  of  the  same  lot  into  materials  for  columns  foi- 
Earl's  house.  If  the  act  of  working  the  plank  in  the  plaintiff's  house 
made  them  his  property,  then  he  owned  the  whole ;  but  that  is  not  pre- 
tended. If  the  working  them  with  intent  to  put  them  up  in  the 
plaintiff's  house  made  them  his,  then  the  intent  changed  the  property, 
without  any  act  by  either  of  the  contracting  parties.  That  would  be  a 
very  unsafe  rule  of  property.  The  property  of  one  man  does  not  be- 
come the  property  of  another,  unless  by  some  act  indicating  a  delivery 
by  one  and  an  acceptance  by  the  other.  Had  the  property  in  question 
been  burned  when  in  Burrows's  store,  and  had  the  defendant  been  per- 
fectly solvent,  I  presume  the  plaintiff  would  not  have  considered  the 
loss  his  own ;  surely  the  law  would  not  so  have  adjudged  it.  Where 
anything  remains  to  be  done  by  the  vendor  before  the  article  is  to  be 
delivered,  the  right  of  property  does  not  pass.  7  Wendell,  406,  and 
cases  there  cited.  Here  the  columns  were  to  be  put  together  and 
erected  before  they  became  the  plaintiff's.     In  the  case  of  Mucklow  v. 
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Mangles,  1  Taunt.  319,  a  boat-builder  contracted  to  build  a  barge  for 
one  Pocock,  and  received  paj'ment  in  advance.  He  finished  the  barge 
and  painted  Pocock's  name  on  the  stern ;  but  before  delivery  It  was 
levied  on  by  the  sheriff,  under  an  execution  against  the  boat-builder. 
It  was  held  that  the  property  had  not  passed  to  Pocock.  Heath,  J., 
says  it  comes  within  the  cases  which  have  been  held  to  be  executory. 
He  adds,  "  A  tradesman  often  finishes  goods  which  he  is  making  in 
pursuance  of  an  order  given  by  one  person,  and  sells  them  to  another ; 
yet  the  person  giving  the  order  could  not  bring  trover."  The  case  of 
Merritt  v.  Johnson,  7  Johns.  R.  473,  was  a  stronger  case  than  Mucklow 
V.  Mangles.  One  Travis  agreed  to  build  a  sloop  for  E.  Merritt,  and  to 
furnish  the  timber  for  the  same.  Travis  partly  finished  the  sloop, 
furnishing  the  greater  part  of  the  materials  ;  but  D.  Merritt,  the  plain- 
tiff, to  whom  the  contract  was  assigned  by  E.  Merritt,  also  furnished 
part  of  the  materials  and  advanced  money  to  Travis  on  the  contract. 
When  the  vessel  was  about  one-third  finished,  it  was  levied  on  under 
an  execution  against  Travis.  The  plaintiff  brought  an  action  of  trover 
for  the  vessel ;  bat  the  court  said  that  his  right  of  action  rested  on  the 
contract  with  Travis,  and  that  the  sloop  did  not  become  his  until 
finished  and  delivered.  The  court  take  notice  of  the  fact  that  the  sloop 
was  built  upon  ground  hired  by  Travis;  but  had  the  fact  been  difierent, 
I  do  not  see  how  the  result  would  have  been  varied  under  the  contract 
in  that  case,  by  which  Merritt  was  to  pay  as  the  work  progressed, 
leaving  one-third  to  be  paid  when  the  whole  of  the  work  was  finished. 
In  this  case  there  could  not  be  a  formal  delivery  of  the  house  after  it 
was  finished  ;  the  house,  standing  on  the  plaintiff's  ground,  became  his 
as  fast  as  the  pkrts  added  to  it  became  attached,  so  as  to  become  part 
of  the  freehold  ;  but  with  that  diflerence,  the  case  of  the  sloop  is  not 
distinguishable  in  principle.  The  sloop  was  personal  propertj^  and 
therefore  the  property  was  not  changed  until  delivery.^    The  house  iu 

1  In  Laidler  v.  Burlinson,  2  M.  &  W.  602  (1837),  Parke,  B.,  said :  "  The  whole  case 
resolves  itself  into  a  construction  of  the  contract.  Was  it  a  present  bargain  and  sale 
of  the  materials  of  the  ship  lying  there  1  If  a  man  bargain  for  a  specific  chattel, 
though  it  is  not  delivered,  the  property  passes,  and  an  action  lies  for  the  non-delivery, 
or  of  trover.  Langfort  v.  Tiler,  1  Salkeld,  113.  But  it  is  equally  clear  that  a  chattel 
which  is  to  be  delivered  infuturo  does  not  pass  by  the  contract.  Two  questions  arise  : 
First,  is  this  an  article  which  would  correspond  with  the  terms  of  the  contract  ? 
Secondly,  is  it  a  contract  for  an  article  to  be  finished  ?  In  the  latter  case,  the  article 
must  be  finished  before  the  property  vests.  In  the  first,  an  action  would  lie  at  once 
for  the  non-delivery.  The  contract  describes  all  the  several  particulars  to  be  sup- 
plied, and  then  it  concludes,  '  We,  the  undersigned,  agree  to  take  shares  in  the  before- 
mentioned  vessel.'  The  plaintiff  is  a  purchaser  of  one-fourth.  It  is  clear  that  he 
was  not  to  pay  for  the  materials  as  then  existing  ;  and  also  that  many  other  parties, 
according  to  the  stipulations,  were  to  have  an  interest  in  the  ship  when  finished.  It 
is  most  like  the  case  of  Mucklow  v.  Mangles,  1  Taunt.  318.  There  is  no  sum  here 
which  can  be  said  to  be  the  price  of  the  chattel  in  its  then  state.  In  Woods  v.  Russell 
there  were  three  ingredients,  on  which  the  judgment  of  the  court  was  founded.  First, 
a  sum  was  paid,  which  appropriated  the  work  as  then  finished ;  secondly,  a  super- 
intendent was  employed ;  thirdly,  there  was  the  certificate  of  registry.    In  Clarke  v. 
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question  was  real  property,  but  the  materials  of  which  it  was  composed 
were  personal  property,  and  did  not  pass  to  the  plaintiff  until  delivery, 
or  until  they  became  affixed  to  the  freehold ;  at  the  time  of  the  levy, 
they  were  the  property  of  Hunt,  the  defendant.  The  plaintiff,  therefore, 
had  no  title,  and  could  not  recover  upon  the  evidence  before  the  court. 
New  trial  granted:  costs  to  abide  the  event. 


WAIT  V.   BAKER. 

2  Exchequer,  1.     1848. 

Trover  for  500  quarters  of  barley.  Pleas,  not  guilty,  and  not  pos- 
sessed ;  upon  which  issue  was  joined. 

At  the  trial,  the  following  facts  appeared :  The  defendant,  a  corn- 
factor  at  Bristol,  had  occasional  dealings  with  a  person  of  the  name  of 
Lethbridge,  who  was  also  a  corn-factor  at  Plymouth,  and  on  the  5th  of 
December,  1846,  wrote  to  him  the  following  letter:  "1  hear  that  the 
crop  of  barley  in  the  south  of  Hampshire  is  good  this  j'ear,  and  that  at 
Kingsbridge  the  price  is  low,  compared  with  the  markets  further  east- 
ward, if  j'ou  are  doing  anything  in  the  article  this  season,  and  can 
make  me  an  offer  of  a  cargo,  I  have  no  doubt  but  we  may  have  a  trans- 
action. Let  me  hear  from  you  in  due  course.  Send  me  sample  in  letter, 
describing  weight,  &c." 

On  the  14th  Lethbridge  wrote  the  following  letter  to  the  defendant : 
"  I  herewith  hand  you  samples  of  common  and  chevalier  barley  of  the 
neighborhood  of  Kingsbridge,  and  will  engage  to  sell  j'ou  from  400  to 
500  quarters  f  o.  b.  barley  at  Kingsbridge,  or  neighboring  port,  at  40s. 
per  quarter  common,  and  42s.  per  quarter  chevalier,  in  equal  quantities, 
for  cash,  on  handing  bills  of  lading,  or  acceptance  at  two  months' date, 
adding  interest  at  the  rate  of  £5  per  cent  per  annum,  subject  to  your 
reply  by  course  of  post." 

On  the  16th  the  defendant  returned  a  reply,  accepting  Lethbridge's 
order. 

On  the  18th  Lethbridge  wrote  the  defendant  asking  if  he  were  to 
take  up  a  vessel  for  the  barlej-. 

On  the  19th  the  defendant  wrote  in  answer:  "  I  took  it  for  granted 
that  you  would  get  a  vessel  for  the  barley  I  have  bought  of  you  f.  o.  b., 
and  therefore  did  not  instruct  you  to  seek  one.  I  trust  that  you  will  be 
particular  to  select  a  good  ship,  and  at  the  lowest  possible  freight,  for 
this  port ;  and,  above  all,  take  care  that  the  quality  of  the  barley  is 

Spence  two  of  these  circumstances  concurred.  Tlie  paj'meiit  by  instalments  was 
evidence  of  appropriation  of  tlie  work  as  tlie  instalments  were  paid.  But  here  there 
is  no  sum  which  can  by  any  possibility  be  considered  as  the  price  of  the  materials 
then  put  together.  It  was  an  entire  contract  to  purchase  the  ship  when  finished,  auj 
no  property  passed  till  then." 


§  2.]  CONTRACT   TO   SELL   UNASCEETAINED   GOODS.  lo5 

fully  equal  to  sample.  A  party  who  will  take  part  of  it  is  extremely 
particular  in  these  matters ;  and  the  samples  are  sealed  and  held  in  the 
custody  of  a  third  party.  Please  to  advise  when  you  have  taken  up  a 
vessel,  with  particulars  of  the  port  she  loads  in,  so  that  I  may  get 
insurance  done  correctlj'." 

Lethbridge  engaged  a  vessel  and  notified  defendant. 

The  vessel  was  loaded  with  common  and  chevalier  barley ;  and  on 
the  7th  of  Jauuarj',  Lethbridge  received  from  the  master  the  bill  of 
lading  of  the  cargo,  which  was  therein  expressed  to  be  deliverable  at 
Bristol  to  the  order  of  Lethbridge  or  assigns,  paying  the  freight  as  per 
charter.  On  the  8th  Lethbridge  called  upon  the  defendant  at  Bristol 
early  in  the  morning,  and  left  at  his  counting-house  the  invoice  and  an 
unindorsed  bill  of  lading.  At  a  subsequent  part  of  the  daj',  Lethbridge 
called  again  upon  the  defendant,  when  the  defendant  laised  some  objec- 
tions to  the  qualitj'  of  the  cargo,  and  asserted  that  it  was  inferior  to  the 
samples ;  he  also  threatened  he  would  take  the  cargo,  but  sue  Leth- 
bridge for  eight  shillings  a  quarter  difference.  After  some  further 
dispute  upon  the  matter,  the  defendant  offered  Lethbridge  the  amount 
of  the  cargo  in  money,  and  said  that  he  accepted  the  cargo.  Leth- 
bridge, however,  refused  to  accept  the  monej-  and  to  indorse  the  bill  of 
lading  to  the  defendant ;  but  took  the  bill  of  lading  from  the  counter 
and  immediately  proceeded  to  the  plaintiffs',  who  were  corn-factors,  and 
had  a  house  of  business  in  the  neighborhood,  and  indorsed  the  bill  of 
lading  to  them,  and  received  an  advance  upon  it.  The  market  at  that 
time  had  risen  considerably.  The  "Emerald"  arrived  on  the  16th,  and 
on  the  18th  the  defendant  proceeded  on  board  and  claimed  the  cargo  as 
the  owner,  and  unshipped  1,240  bushels-of  the  barlej',  worth  £422  14s. ; 
but  the  plaintiffs,  coming  on  board  during  the  time  the  cargo  was  being 
unshipped,  presented  the  bill  of  lading  and  obtained  the  rest  of  the 
cargo,  and  paid  the  captain  the  freight. 

The  jury  found  that  the  defendant  did  not  refuse  to  accept  the  barley 
from  Lethbridge ;  that  the  tender  was  unconditional ;  and  that  Leth- 
bridge was  not  an  agent  intrusted  with  the  bill  of  lading  by  the  defend- 
ant. His  lordship  thereupon  directed  a  verdict  to  be  entered  for  the 
plaintiffs  for  £422  14s.,  reserving  leave  to  the  defendant  to  enter  a 
verdict  for  him. 

A  rule  to  show  cause  having  been  obtained, 

Crowder,  Barstow,  c6  Greenwood  appeared  to  show  cause,  but  were 
stopped  by  the  court,  who  called  upon 

Butt  S  Montague  Smith,  in  support  of  the  rule. 

Parke,  B.'  I  am  of  opinion  that  the  rule  in  the  present  case  ought  to 
be  discharged.  It  is  perfectly  clear  that  the  original  contract  between 
the  parties  was  not  for  a  specific  chattel.  That  conti-act  would  be 
satisfied  bj-  the  delivery  of  any  500  quarters  of  corn,  provided  the  corn 
answered  the  character  of  that  which  was  agreed  to  be  delivered.  B3' 
the  original  contract,  therefore,  no  property  passed ;  and  that  matter 
admits  of  no  doubt  whatever.     In  order,  therefore,  to   deprive   the 
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original  owner  of  the  property,  it  must  be  shown  in  this  form  of  action 
—  the  action  being  for  the  recovery  of  the  property  —  that,  at  some 
subsequent  time  the  property  passed.  It  may  be  admitted,  that  if 
goods  are  ordered  by  a  person,  although  they  are  to  be  selected  by  the 
vendor,  and  to  be  delivered  to  a  common  carrier  to  be  sent  to  the  per- 
son by  whom  they  have  been  ordered,  the  moment  the  goods,  which 
have  been  selected  in  pursuance  of  the  contract,  are  delivered  to  the 
carrier,  the  carrier  becomes  the  agent  of  the  vendee,  and  such  a  delivery 
amounts  to  a  delivery  to  the  vendee  ;  and  if  there  is  a  binding  contract 
between  the  vendor  and  vendee,  either  by  note  in  writing,  or  by  part 
payment,  or  subsequentlj-  by  part  acceptance,  then  there  is  no  doubt 
that  the  property  passes  by  such  delivery  to  tlie  carrier.  It  is  necessary, 
of  course,  that  the  goods  should  agree  with  the  contract.  In  this  i-ase, 
it  is  said  that  the  delivery  of  the  goods  on  shipboard  is  equivalent  to 
the  delivery  I  haVe  mentioned,  because  the  ship  was  engaged  on  the 
part  of  Lethbridge  as  agent  for  the  defendant.  But  assuming  that  it 
was  so,  the  delivery  of  the  goods  on  board  the  ship  was  not  a  delivery 
of  them  to  the  defendant,  but  a  delivery  to  the  captain  of  the  vessel,  to 
be  carried  und^r  a  bill  of  lading,  and  that  bill  of  lading  indicated  the 
person  for  whom  they  were  to  be  carried.  By  that  bill  of  lading  the 
goods  were  to  be  carried  b}'  the  master  of  the  vessel  for  and  on  account 
of  Lethbridge,  to  be  deUvered  to  him  in  case  the  bill  of  lading  should 
not  be  assigned,  and  if  it  should,  then  to  the  assignee.  The  goods, 
therefore,  still  continued  in  the  possession  of  the  master  of  the  vessel, 
not  as  in  the  case  of  a  common  carrier,  but  as  a  person  carr3-ing  them 
on  behalf  of  Lethbridge.  There  is  no  breach  of  duty  on  the  parb  of 
Lethbridge,  as  he  stipulates  under  the  original  contract  that  the  price 
is  to  be  paid  on  the  deliverj'  of  the  bill  of  lading.  It  is  clearly  con- 
templated by  the  original  contract,  that,  by  the  bill  of  lading,  Lethbridge 
should  retain  control  over  the  property.  It  seems  to  me  to  follow  that 
the  delivery  of  the  500  quarters  to  the  captain,  to  be  delivered  to  Leth- 
bridge, is  not  the  same  as  a  delivery  of  500  quarters  to  a  common 
carrier  by  order  of  the  consignee.  The  act  of  deliverj',  therefore,  in 
the  present  case,  did  not  pass  the  propertJ^  Then,  what  subsequent 
act  do  we  find  which  had  that  effect?  It  is  admitted  'by  the  learned 
counsel  for  the  defendant,  that  the  property  does  not  pass,  unless  there 
is  a  subsequent  appropriation  of  the  goods.  The  word  appropriation 
may  be  understood  in  different  senses.  It  may  mean  a  selection  on 
the  part  of  the  vendor,  where  he  has  the  right  to  choose  the  article 
which  he  has  to  supply  in  performance  of  his  contract ;  and  the  contract 
will  show  when  the  word  is  used  in  that  sense.  Or  the  word  may  mean 
that  both  parties  have  agreed  that  a  certain  article  shall  be  delivered  in 
pursuance  of  the  contract,  and  yet  the  property  may  not  pass  in  either 
case.  For  the  purpose  of  illustrating  this  position,  suppose  a  carriage 
is  ordered  to  be  built  at  a  coachmaker's ;  he  may  make  any  one  he 
pleases,  and,  if  it  agree  with  the  order,  the  party  is  bound  to  accept  it. 
Now  suppose  that,  at  some  period  subsequent  to  the  order,  a  further 
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bargain  is  entered  into  between  this  party  and  the  coach-builder,  by 
which  it  is  agreed  that  a  particular  carriage  shall  be  delivered.  It 
would  depend  upon  circumstances  whether  the  property  passes,  or 
whether  merely  the  original  contract  is  altered  from  one  which  would 
have  been  satisfied  by  the  delivery  of  any  carriage  answering  the  terms 
of  the  contract,  into  another  contract  to  supply  the  particular  carriage, 
—  which,  in  the  Roman  law,  was  called  obligatio  certi  corporis,  where 
a  person  is  bound  to  deliver  a  particular  chattel,  but  where  the  property 
does  not  pass,  as  it  never  did  by  the  Roman  law,  until  actual  deliverj' ; 
although  the  property  after  the  contract  remained  at  the  risk  of  the 
vendee,  and,  if  lost  without  any  fault  in  the  vendor,  the  vendee,  and  not 
the  vendor,  was  the  sufferer.  The  law  of  England  is  different :  here 
property  does  not  pass  until  there  is  a  bargain  with  respect  to  a 
specific  article,  and  everything  is  done  which,  according  to  the  inten- 
tion of  the  parties  to  the  bargain  ,^  was  necessary  to  ti'ansfer  the  property 
in  it.  "  Appropriation  "  maj'  also  be  used  in  another  sense,  and  is  the 
one  in  which  Mr.  Butt  uses  it  on  the  present  occasion  ;  viz.,  where  both 
parties  agree  upon  the  specific  article  in  which  the  property  is  to  pass, 
and  nothing  remains  to  be  done  in  order  to  pass  it.  It  is  contended  in 
this  case  that  something  of  that  sort  subsequently  took  place.  I  must 
own  that  I  think  the  delivery  on  board  the  vessel  could  not  be  an 
appropriation  in  that  sense  of  the  word.  It  is  an  appropriation  in  the 
first  sense  of  the  word  only ;  the  vendor  has  made  his  election  to 
deliver  those  500  quarters  of  corn.  The  next  question  is,  whether  the 
circumstances  which  occurred  at  Bristol  afterwards  amount  to  an  agree- 
ment by  both  parties  that  the  property  in  those  500  quarters  should  pass. 
I  think  it  is  perfectlj-  clear  that  there  is  no  pretence  for  saying  that  Leth- 
bridge  agreed  that  the  propert}'  in  that  corn  should  pass.  It  is  clear 
that  his  object  was  to  have  the  contract  repudiated,  and  therebj-  to  free 
himself  from  all  obligation  to  deliver  the  cargo.  On  the  other  hand,  as 
has  been  observed,  the  defendant  wished  to  obtain  the  cargo,  and  also 
to  have  the  power  of  bringing  an  action  if  the  corn  did  not  agree  with 
the  sample.  It  seems  evident  to  me  that,  at  the  time  when  the  unin- 
dorsed bill  of  lading  was  left,  there  was  no  agreement  between  the  two 
parties  that  that  specific  cargo  should  become  the  property  of  the 
defendant.  If  that  is  so,  the  case  remains,  as  to  the  question  of 
property,  exactly  as  it  did  after  the  original  contract.  There  is  a  con- 
tract to  deliver  a  cargo  on  board,  and  probabl}-  for  an  assignment  of 
that  cargo  bj'  indorsing  the  bill  of  lading  to  the  defendant ;  but  there 
was  nothing  which  amounted  to  an  appropriation,  in  the  sense  of  that 
terra  which  alone  would  pass  the  property.  The  result  is,  that,  in  this  j 
action  of  trover,  the  plaintiffs,  claiming  under  Lethbridge  by  the  in-  \ 
dorsement  of  the  bill  of  lading,  are  entitled  to  the  property  ;  and  then  ' 
Mr.  Baker  has  his  remed}-  against  him  for  the  non-fulfilment  of  his 
contract,  which  he  certainly  has  not  fulfilled. 
Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 
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PHILADELPHIA  AND  READING  R'Y  v.  WIREMAN. 

88  Pa.  St.  264.     1879. 

Sterrett,  J.  The  plaintiff's  claim,  as  appears  by  the  bill  of  partic- 
ulars, was  based  on  the  unauthorized  deliver}'  of  the  goods  consigned 
to  the  defendant  Wireman.  Hence,  the  main  question  was,  whether 
the  latter  had  a  right  to  receive  them  at  the  time  they  were  delivered 
to  him  by  the  plaintiff's  agent.  To  show  that  he  had  not,  the  plaintiff 
mainly  relied  on  the  qualification  and  direction  contained  in  its  way 
bill,  to  ' '  deliver  only  on  the  order  of  H.  C.  Spaulding  &  Son,  of  El- 
raira."  Resting  upon  this  alone,  the  delivery  to  Wireman,  without  the 
order  of  Spaulding  &  Son,  would  have  been  unauthorized  ;  but  the 
testimonj'  adduced  by  the  defendant  tended  stronglj'  to  prove  that 
Fisler  had  purchased  the  goods  from  Spaulding  &  Son,  to  be  delivered 
at  Elmira,  consigned  to  Wireman,  and  to  be  paid  for  in  the  negotiable 
paper  of  the  consignee,  indorsed  by  Fisler ;  that,  pursuant  to  agree- 
ment, the  goods  were  delivered  at  Elmira  to  the  Lehigh  Valley  Rail- 
road Companj',  whose  receipt,  for  their  delivery  to  Wireman  at  Phila- 
delphia, without  any  qualification  or  restriction,  was  taken  by  Spaulding 
&  Son,  and  immediately  sent  by  them  to  Fisler  in  a  letter,  advising 
him  of  the  shipment  and  enclosing  draft  for  the  amount  to  be  accepted 
by  Wireman,  indorsed  bj'  Fisler  and  remitted  to  the  consignors ;  and 
that  on  the  arrival  of  the  goods  in  Philadelphia,  Wireman,  who  had 
agreed  to  purchase  them  from  Fisler,  presented  the  receipt  of  the 
Lehigh  Valley  Railroad  Company,  paid  the  freight,  and  received  the 
goods.  If  these  facts  were  found  by  the  jurj-,  as  they  doubtless  were, 
from  the  testimonj'  submitted  to  them,  they  constituted  a  complete 
answer  to  the  alleged  want  of  authority  in  Wireman  to  demand  and 
receive  the  consignment.  The  learned  judge  was  therefore  clearlj' 
right  in  receiving  the  testimony  and  submitting  it,  as  he  did,  to  the 
jury. 

The  testimony  fairly  justified  the  inference  that  after  Spaulding  & 
Son  had  taken  the  receipt  of  the  Lehigh  Valley  Railroad  Company, 
and  mailed  it  to  Fisler,  they  doubted  the  solvency  of  Wireman  and 
Fisler,  and  induced  the  company  to  restrict  the  delivery  to  the  con- 
signee, by  adding  to  the  bill  of  lading  the  words  above  quoted ;  and 
when  the  goods  were  transferred  to  the  plaintiff  company,  at  Allentown 
.Junction,  the  same  direction  was  inserted  in  its  way  hill.  But  neither 
Fisler  nor  Wireman  was  a  party  to  this  change  in  the  terms  of  ship- 
ment, and  were  not  bound  by  it.  If  the  goods  were  purchased  and 
dehvered  at  Elmira,  as  contended  by  the  defendant,  the  title  had  passed 
from  Spaulding  &  Son  and  vested  in  the  purchaser.  After  an  unquali- 
fied delivery  to  the  carrier  at  Elmira,  thej'  were  no  longer  at  the  risk 
or  under  the  control  of  Spaulding  &  Son,  and  they  had  no  right  to  say 
that,  on  reaching  their  destination,  they  should  not  be  delivered  to  the 
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consignee  without  their  order.  If  the  plaintiff  company  had  refused  to 
deliver  the  goods  on  presentation  of  the  receipt  and  tender  of  the  freight 
by  the  consignee,  he  could  have  sustained  replevin  by  proving  the  facts 
which  the  jury  must  have  found  under  the  instructions  of  the  court  in 
this  case. 

There  may  be  apparent  hardship  in  the  failure  of  the  plaintiff  to 
recover,'  after  having  been  sued  by  the  consignors,  in  the  State  of  New 
York,  for  misdelivery  of  the  goods,  and  compelled  to  pay  the  value 
thereof;  but  with  this  we  have  nothing  to  do.  It  maj'  be  that  the 
right  of  the  consignee  to  receive  the  goods  was  not  urged  or  sustained 
in  that  case  as  it  was  in  this.  In  the  present  case,  as  we  have  seen, 
the  action  was  based  exclusively  on  the  ground  that  the  consignee  had 
no  right  to  receive  the  goods  without  the  order  of  the  consignors, 
a  position  which  the  plaintiff  failed  to  maintain.  Perhaps  the  result 
might  have  been  different  if  the  action  had  been  in  the  name  of  the 
consignors  to  the  use  of  the  railroad  company.  As  it  was,  however, 
the  case  hinged  on  the  question  of  Wireman's  authority  to  receive  the 
goods.  The  facts  were  for  the  jury,  and  the  testimony,  submitted  to 
them  with  appropriate  instructions,  fully  justified  the  verdict. 

Judgment  affirmed. 


WIGTON  V.   BOWLEY. 

c 

130  Mass.  252.     1882. 

Tort  for  the  conversion  of  112  barrels  of  flour.  Answer,  a  general 
denial.  The  case  was  submitted  the  Superior  Court,  and  after  judg- 
ment for  the  defendants,  to  this  court,  on  appeal,  upon  agreed  facts,  in 
substance  as  follows  :  —  _ 

The  plaintiffs  are  proprietors  of  flouring  mills  in  Hart,  Michigan  ; 
and,  on  October  18,  1878,  they  received  from  Henry  Fenno,  who  was 
then  doing  business  in  Boston,  a  letter  asking  for  the  price  per  car- 
load of  their  flour  delivered  on  board  the  cars.  On  October  28,  the 
plaintiff  sent  to  Fenno  the  figures  requested;  and,  on  October  31, 
Fenno  ordered  of  the  plaintiffs  a  car-load  of  the  flour  at  the  price 
named,  authorized  them  to  draw  on  him  for  the  amount  at  ten  days' 
sight,  and  referred  them  to  persons  with  whom  he  had  dealt.  The 
plaintiffs,  having  obtained  satisfactory  information  from  the  persons 
indicated  as  to  Fenno's  pecuniarj'  standing,  on  November  13,  1878, 
loaded  a  car  with  the  flour  ordered,  directed  and  consigned  to  Fenno  at 
Boston  ;  and,  at  the  same  time,  they  drew  on  Fenno  as  directed.  The 
draft  and  the  bill  of  lading  for  the  flour,  in  which  Fenno  was  named 
as  consignee,  were  sent  to  a  bank  in  Boston,  with  the  instruction  to 
deliver  the  bill  of  lading  to  Fenno,  if  the  draft  was  accepted.  The 
draft  was  never  accepted,  and  the  bill  of  lading  was  never  delivei-etS 


160  WIGTON  V.   BOWLBY.  [OHAP.  III. 

There  is  no  evidence  to  show  that  it  was  ever  presented  to  Fenno  for 
acceptance. 

On  December  5,  1878,  Fenno  executed  to  the  defendants  an  order 
on  the  freight  agent  of  the  Boston  and  Albanj'  Railroad  Compan}'  to 
deliver  to  the  defendants  the  flour  in  question ;  and  the  defendants 
paid  the  full  purchase  price  of  the  flour  to  Fenno.  The  defendants 
presented  the  order  to  the  freight  agent  of  said  company,  and  he 
delivered  the  flour  to  them,  according  to  the  usage  of  that  and  other 
railroad  corporations,  without  exacting  the  production  of  the  bill  of 
lading.  On  December  9,  1878,  the  bill  of  lading  and  the  draft  were 
returned  to  the  plaintiffs  by  the  bank.  The  flour  so  delivered  to  the 
defendants  is  the  same  flour'  which  the  plaintiff's  had  consigned  to 
Fenno.  The  plaintiffs  have  never  received  anything  in  payment  or 
part  payment  thereof.  Fenno  failed  immediately  after  he  executed  the 
order  to  the  defendants,  and  his  testimony  cannot  be  procured  bj'  either 
party. 

If,  upon  the  above  facts  and  such  inferences  as  a  jury  would  be 
authorized  to  draw,  the  plaintiffs  were  entitled  to  recover,  judgment 
was  to  be  entered  for  them  for  $518.56,  and  interest  from  the  date  of 
the  writ ;  otherwise,  judgment  for  the  defendants. 

F.  W.  Griffin  and  S.  T.  Harris,  for  the  plaintiffs. 

H.  Carter,  for  the  defendants. 

Colt,  J.  Upon  the  agreed  facts,  the  court  below  was  justified  in 
finding  that  the  property  in  the  flour  was  transferred  to  Fenno,  the 
purchaser,  when  it  was  delivered  for  transportation  to  the  railroad 
companj'  in  Michigan. 

It  appears  that  Fenno,  having  obtained  from  the  plaintiffs  the  price 
asked  for  their  flour  delivered  on  board  the  cars,  ordered  a  car-load  at 
the  price  named,  and  authorized  the  plaintiffs  to  draw  on  him  for  the 
amount  at  ten  days'  sight,  at  the  same  time  giving  references  to  other 
parties  as  to  his  pecuniary  standing.  The  plaintiffs  took  time  to 
satisfy  themselves  as  to  his  responsibility,  and  then  delivered  the  flour 
on  board  the  cars,  directed  to  Fenno  at  Boston,  and  consigned  to  him. 
The  receipt  given  by  the  railroad,  sometimes  called  the  shipping  receipt 
or  bill  of  lading,  was  taken  in  his  name.  These  facts  sufficiently  show 
that  the  plaintiffs  did  not  intend  to  retain  their  hold  on  the  property', 
after  it  was  taken  by  the  carrier,  as  security  for  the  payment  of  the 
price. 

In  the  sale  of  specific  chattels,  an  unconditional  delivery  to  the 
biiyer  or  his  agent,  or  to  a  common  carrier  consigned  to  him,  whether 
a  bill  of  lading  is  taken  or  not,  is  sufficient  to  pass  the  title,  if  there  is 
nothing  to  control  the  effect  of  it.  If  the  bill  of  lading  or  written  evi- 
dence of  the  delivery  to  a  carrier  be  taken  in  the  name  of  the  consignee, 
or  be  transferred  to  him  by  indorsement,  the  strongest  proof  is  afforded 
of  the  intention  to  transfer  the  property  to  the  vendee.  Merchants' 
National  Bank  v.  Bangs,  102  Mass.  291.  If  the  vendor  intends  to 
retain  the  right  to  dispose  of  the  goods  while  they  are   in    course 
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of  transportation,  he  must  manifest  tliat  intention  at  the  time  of  their 
delivery  to  the  carrier.  It  is  not  the  secret  purpose,  but  the  intention 
as  disclosed  by  the  vendor's  acts  and  declarations  at  the  time,  which 
governs.  Fosters.  Ropes,  111  Mass.  10;  Upton  «.  Sturbridge  Mills, 
111  Mass.  44.6.  Where  there  is  conflicting  evidence  as  to  intention, 
the  question  is  for  the  jury.  It  cannot  be  disposed  of  as  matter  of 
law,  unless  the  evidence  will  justify  a  finding  but  one  way.  National 
Bank  of  Cairo  v.  Crocker,  111  Mass.  163  ;  National  Bank  of  Chicago 
V.  Bailey,  115  Mass.  228;  Alderman  v.  Eastern  Kailroad,  115 
Mass.  233. 

In  the  case  at  bar,  the  fact  that  the  shipping  receipt  was  not  deliv- 
ered to  Fenno,  but  was  sent  with  the  draft  to  a  bank  in  Boston,  is  not 
conclusive  evidence,  as  against  the  rights  of  the  consignee,  that  the 
plaintiffs  intended  not  to  part  with  the  title.  It  was  no  -part  of  the 
contract  of  sale.  It  was  given  in  the  name  of  Fenno,  and  could  not 
be  transferred  by  the  plaintiffs  so  as  to  change  title  in  the  property 
without  his  indorsement.  What  passed  between  the  plaintiffs  and  the 
bank  in  Boston,  not  communicated  to  Fenno,  cannot  affect  his  rights. 

It  is  not  shown  that  the  acceptance  or  payment  of  the  draft  was  a 
condition  precedent  to  a  change  of  title ;  and  the  finding  of  the  court 
below  cannot  be  disturbed.  Judgment  affirmed. 


SMITH   V.    EDWARDS. 
156  Mass.  221.     1892. 

W.  F.  ElmbaU,  for  the  plaintiffs. 

C.  F.  Choate,  Jr.,  for  the  trustee. 

Holmes,  J.  This  case  comes  before  us  on  the  exception  of  the  Old 
Colony  Railroad  Company  to  a  ruling  of  the  court  below,  that  it  should 
be  charged  as  trustee  of  the  defendants.  The  defendants  have  been 
defaulted.  The  bill  of  exceptions  purports  to  state  the  evidence  intro- 
duced on  the  motion  to  charge  the  trustee,  but  does  not  disclose  the 
findings  of  the  judge.  We  assume  them  to  have  been  the  most  favor- 
able for  the  ruling  which  the  bill  of  exceptions  warrants.  The  defend- 
ants in  Ohio  ordered  of  the  plaintiffs,  who  are  manufacturers  of  boots 
and  shoes  in  Massachusetts,  through  the  plaintiffs'  travelling  salesman, 
certain  calf  and  buff  shoes,  to  be  made  according  to  a  sample  shown  to 
the  defendants.  It  was  assumed  at  the  argument,  and  we  assume,  that 
the  contract  bound  the  defendants,  that  there  is  no  question  under  the 
statute  of  frauds,  and  that  the  shoes  were  made  according  to  sample. 
They  were  forwarded  over  the  Old  Colony  Railroad,  we  must  assume, 
if  it  be  material,  at  the  defendants'  expense,  and  were  delivered  to  the 
defendants.  This  mode  of  forwarding  undoubtedly  was  authorized  by 
the  contract.    The  defendants  accepted  the  buff  shoes,  but  refused  to 

11 
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accept  the  calf  shoes,  and  shipped  the  latter  back  to  the  plaintiffs  by  the 
same  railroad.  The  plaintiffs  refused  to  accept  them,  sued  the  de- 
fendants for  the  price  of  the  shoes,  and  trusteed  the  railroad  companj-. 
The  calf  shoes  mentioned  are  the  goods  for  which  the  railroad  company 
was  charged. 

It  is  argued  for  the  trustee  that,  altliough  the  defendants  were  guilty 
of  a  breach  of  contract  in  refusing  to  accept  the  calf  shoes,  yet,  as  the 
shoes  were  not  in  existence  at  the  date  of  the  contract,  thej'  did  not  be- 
come the  defendants'  property  until  tendered  to  and  accepted  by  the 
defendants  after  they  were  made. 

Of  course  the  title  to  the  shoes  could  not  be  vested  in  the  defendants 
without  their  consent.  But  in  the  present  state  of  the  law  it  does  not 
need  argument  to  show  that  a  contract  can  be  made  in  such  a  waj-  as 
subsequently  to  pass  the  title,  as  between  the  parties,  to  goods  unas- 
certained at  the  time  when  the  contract  is  made,  without  a  subsequent 
acceptance  b}-  the  buyer,  if  the  contract  commits  the  buyer  in  advance 
to  the  acceptance  of  goods  determined  b}'  other  marks.  Middlesex  Co. 
V.  Osgood,  4  Graj-,  447,  449  ;  Nichols  v.  Morse,  100  Mass.  523  ;  Brewer 
v.  Housatonic  Railroad,  104  Mass.  593,  595  ;  Rodman  v.  Guilfoi-d,  112 
Mass.  405,  407 ;  Goddard  v.  Binnej',  115  Mass.  450 ;  Blanchard  v. 
Cooke,  114  Mass.  207,  227;  Aldridge  v.  Johnson,  7  El.  &  Bl.  885, 
899. 

In  the  case  of  goods  to  be  manufactured,  the  seller,  as  he  has  to 
tender  them,  generally  has  the  right  to  appropriate  goods  to  the  con- 
tract so  far  that,  if  he  tenders  goods  conformable  to  it,  the  buyer's  re- 
fusal to  accept  them  is  a  breach.  The  buyer  cannot  saj-  that  he  would 
have  accepted  some  other  goods  had  they  been  tendered.  "When  goods 
are  to  be  manufactured  and  forwarded  hy  a  carrier  to  a  buyer  at  a  dis- 
tance, the  seller's  deliverj-  of  such  goods  to  the  carrier  as  bailee  for  the 
purchaser  passes  the  title.  The  seller  cannot  forward  them  until  they 
are  specified.  The  delivery  is  an  overt  dealing  with  the  goods  as  those 
to  which  the  contract  applies,  and  puts  them  into  a  possession  adverse 
to  the  seller.  Although  not  strictlj'  a  deliverj-,  it  is  an  act  having  the 
legal  effect  of  a  true  deliverj-,  which  in  common  legal  language  it  is 
said  to  be.  Orcutt  u  Nelson,  1  Gray,  536,  543  ;  Merchant  v.  Chap- 
man, 4  Allen,  362,  364  ;  Kline  v.  Baker,  99  Mass.  253,  254;  Hallgar- 
ten  V.  Oldham,  136  Mass.  1,  9.  The  act  is  required  of  the  seller  bj'^ 
the  terras  of  the  contract,  and  thus  is  assented  to  in  advance  by  the 
buyer,  on  the  condition  that,  as  supposed,  the  goods  answer  the  require- 
/  ments  of  the  contract.  Therefore  it  is  a  binding  appropriation  of  the 
goods  to  the  contract,  and  passes  the  title  as  we  have  said.  Putnam 
V.  Tillotson,  13  Met.  517,  520;  Merchant  v.  Chapman,  4  Allen,  362, 
364 ;  Odell  v.  Boston  &  Maine  Railroad,  109  Mass.  50  ;  Wigton  v. 
Bowley,  130  Mass.  252,  254  ;  Fragano  v.  Long,  4  B.  &  C.  219  ;  Wait 
V.  Baker,  2  Exch.  1,  7. 

The  present  case  could  be  disposed  of  upon  a  narrower  ground.     It 
would  be  enough  to  say  that,  so  far  as  wo  can  see,  the  judge  who' 
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heard  the  motion  to  charge  the  trustee  was  warranted  in  finding  as  a 
fact  that  the  defendants  authorized  the  plaintiffs  to  appropriate  the 
shoes  to  the  contract,  even  if  the  inference  was  not  necessary'  as  matter 
of  law.  The  question  always  is,  what  intent  the  parties  have  expressed,  ly^ 
either  in  terms  or  by  reasonable  implication.  Anderson  v.  Morice,  1 
App.  Cas.  713  ;  Calcutta  &  Burmah  Steam  Navigation  Co.  v.  De 
Mattos,  32  L.  J.  Q.  B.  322,  328  ;  s.  c.  33  L.  J.  Q.  B.  214. 

Exceptions  overruled. 


HAGUE  ET  AL.  V.  PORTER. 
3  Hill  (N.  Y.),  141.     1842. 

Action  for  the  price  of  one  hundred  lamps  alleged  to  have  been  sold 
and  delivered.  Defendant,  a  New  York  merchant,  bought,  received, 
and  paid  for  two  dozen  lamps,  and  at  the  same  time  gave  plaintiffs, 
who  did  business  in  Newark,  N.  J.,  an  order  for  one  hundred  more 
lamps  of  the  same  kind,  to  be  manufactured  and  delivered  as  soon  a^ 
practicable.  Later,  an  alteration  in  'the  lamps  was  suggested  by  the 
defendant ;  the}'  were  made  to  conform  to  the  suggestion,  and  were 
sent  by  plaintiffs  to  defendant's  store.  He  refused  to  receive  the  lamps, 
and  they  were  left  on  the  sidewalk.  The  court  below  directed  a  non- 
suit, on  the  ground  that  there  was  no  proof  of  delivery. 

K.  N.  Morrison,  for  plaintiffs  in  error. 

C.  W.  Van  Vborhis,  for  defendant  in  error. 

CowEN,  J.  Here  was  no  actual  delivery  and  acceptance  by  the  de- 
fendant below.  The  contract  was  executorj-,  and  he  refused  to  receive. 
It  was  scarcely  a  case  of  goods  bargained  and  sold.  The  count  should, 
I  apprehend,  have  been  special,  for  refusing  to  accept.  All  the  cases 
on  this  point  were  considered  in  Atkinson  v.  Bell,  2  M.  &  R.  292,  8 

B.  &  C.  277,  and  the  subject  entirely  exhausted.  Indeed  the  case  it- 
self is  directlj'  against  the  plaintiff  in  error.  The  contract  for  the  two 
dozen  lamps  was  distinct,  and  the  delivery  of  these  bore  no  relation 
to  the   one   hundred  in  question.     Thompson  v.  Maceroni,  3  B.   & 

C.  1. 

The  case  of  Downer  v.  Thompson,  2  Hill,  137,  or  rather  the  dictum 
cited  from  that  case,  went  on  the  assumption  that  there  had  been  a  de- 
livery to  and  acceptance  by  the  carrier  with  the  assent  of  the  vendee. 
That  is  a  constructive  deliver^'  to  the  vendee  himself,  and  satisfies  a 
count  for  goods  sold  and  delivered,  the  same  as  a  personal  deliverj-  to 
and  acceptance  bj'  him.  If  he  order  goods  to  be  sent  b}-  a  carrier, 
though  he  do  not  name  him,  and  they  are  sent  accordinglj',  that  is  a 
delivery.  Dutton  v.  Solomonson,  3  Bos.  &  Pull.  582.  Such  direction 
may  certainh-  be  implied  from  the  course  of  trade ;  but  -I  do  not  see 
here  anj'  direction  so  to  send,  either  express  or  implied.     The  practice 
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between  Newark  and  New  York  is  not  shown.  There  was  no  dispute 
in  the  cases  cited  that  the  goods  were  to  be  sent  by  a  carrier,  nor  that 
they  were  so  sent  pursuant  to  order. 

Judgment  affirmed. 


BEMENT  V.    SMITH, 
15  Wend.  493.    1836. 

W.  It.  Smith,  for  the  defendant. 

O.  H.  Piatt  &  J.  F.  Stevens,  for  plaintiff. 

By  the  court,  Savage,  C.  J.  The  defendant  presents  no  defence 
upon  tlie  merits.  His  defence  is  entirely  technical,  and  raises  two 
questions:  1.  Whether  the  tender  of  the  sulkj' was  equivalent  to  a 
deliver^',  and  sustained  the  averment  in  the  declaration  that  the  sulky 
was  delivered ;  and  2.  Whether  the  rule  of  damages  should  be  the 
value  of  the  sulky,  or  the  particular  damages  to  be  proved,  resulting 
from  the  breach  of  the  contract.  There  is  no  question  raised  here 
upon  the  statute  of  frauds.  The  contract  is  therefore  admitted  to  be  a 
valid  one ;  and  relating  to  something  not  in  solido  at  the  time  of  the 
contract,  there  is  no  question  of  its  validity. 

The  plaintiff  agreed  to  make  and  deliver  the  article  in  question  at  a 
particular  time  and  place,  and  the  defendant  agreed  to  pay  for  it,  on 
deliverj',  in  a  particular  manner.  The  plaintiff  made,  and,  as  far  as 
was  in  his  power,  delivered  the  sulky.  He  offered  it  to  the  defendant 
at  the  place  and  within  the  time  agreed  upon.  It  was  not  the  plaintiff's 
fault  that  the  delivery  was  not  complete,  that  was  the  fault  of  the 
defendant.  There  are  many  cases  in  which  an  offer  to  perform  an 
executorj-  contract  is  tantamount  to  a  performance.  This,  I  appre- 
hend, is  one  of  them.  The  case  of  Towers  v.  Osborne,  1  Strange,  506, 
was  like  this.  The  question  here  presented  was  not  raised,  but  the 
defendant  there  sought  to  screen  himself  under  the  statute  of  frauds. 
The  defendant  bespoke  a  chariot,  and  when  it  was  made,  refused  to 
take  it ;  so  far  the  cases  are  parallel.  In  an  action  for  the  value,  it 
was  objected  that  the  contract  was  not  binding,  there  being  no  note  in 
writing,  nor  earnest,  nor  deliver}'.  The  objection  was  overruled.  In 
that  case  the  action  was  brought  for  the  value,  not  for  damages  for  the 
breach  of  contract.  This  case  is  like  it  in  that  particular ;  this  action 
is  brought  for  the  value,  that  is,  for  the  price  agreed  on  ;  and  it  is 
shown  that  the  sulky  was  of  that  value.  The  case  of  Crookshank  v. 
Burrell,  18  Johns.  R.  58,  was  an  action  in  which  the  plaintiff  declared 
against  the  defendant  on  a  contract  whereby  the  plaintiff  was  to 
make  the  woodwork  of  a  wagon,  for  which  the  defendant  was  to  pay 
in  lambs.  The  defendant  was  to  come  for  the  wagon.  The  question 
was   upon  the  statute  of  frauds.      Spencee,  C.  J.,  states  what   had 
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been  held  in  some  of  the  English  cases,  4  Burr.  2101,  and  7  T.  R.  14, 
that  a  distinction  existed  between  a  contract  to  sell  goods  then  in 
existence,  and  an  agreement  for  a  thing  not  j-et  made.  The  latter  is 
not  a  contract  for  the  sale  and  purchase  of  goods,  but  a  contract  for 
work  and  labor  merely.  The  case  of  Crookshank  v.  Burrell  is  mucli 
like  this,  with  this  exception :  there  the  purchaser  was  to  send  for  the 
wagon ;  here  the  manufacturer  was  to  take  it  to  him.  There  it  was 
held  that  the  manufacturer  was  entitled  to  recover,  on  proving  that  he 
had  made  the  wagon  according  to  the  contract ;  here  it  is  proved  that 
the  sulky  was  made,  and  taken  to  the  place  of  deliverj-  according  to 
contract.  The  merits  of  the  two  cases  are  the  same.  It  seems  to  be 
conceded  that  an  averment  of  a  tender  of  the  sulky  b\-  the  plaintiff,! 
and  a  refusal  of  the  defendant  to  receive  it,  would  have  been  sufficient ;) 
and  if  so,  it  seems  rather  technical  to  turn  the  plaintiff  out  of  court, 
when  he  has  proved  all  that  would  have  been  required  of  him  to  sustain 
his  action.  The  plaintiff,  in  his  special  counts,  does  not  declare  for  the 
sale  and  delivery,  but  upon  the  special  contract ;  and  herein  this  case  is 
distinguishable  from  several  cases  cited  on  the  part  of  the  defendant, 
and  shows  that  it  was  not  necessary  to  have  declared  for  goods  bar- 
gained and  sold.  It  seems  to  me,  therefore,  that  the  judge  was  right 
in  refusing  the  nonsuit,  and  in  holding  that  the  evidence  showed  sub- 
stantially a  fulfilment  of  the  contract.  The  variance  as  to  the  amount 
of  Joseph  Bement's  note,  I  think,  is  immaterial ;  but  if  otherwise,  it 
may  be  amended.  The  alleged  variance  as  to  the  price  of  the  sulky  is 
not  sustained  by  the  facts  of  the  case. 

The  only  remaining  question,  therefore,  is  as  to  damages  which  the 
plaintiff  was  entitled  to  recover.  It  is  true  that  the  plaintiff  does  not 
recover  directly  as  for  goods  sold ;  but  in  the  case  of  Towers  v. 
Osborne  the  plaintiff  recovered  the  value  of  the  chariot,  and  in  Crook- 
shank  V.  Burrell  the  recovery  was  for  the  value  of  the  wagon.  The 
amount  of  damages  which  ought  to  be  recovered  was  not  the  question 
before  the  court  in  either  of  those  cases  ;  but  if  the  value  of  the  article 
was  not  the  true  measure,  we  may  infer  that  the  point  would  have  been 
raised.  Upon  principle,  I  may  ask,  what  should  be  the  rule?  A 
mechanic  makes  an  article  to  order,  and  the  customer  refuses  to  re- 
ceive it :  Is  it  not  right  and  just  that  the  mechanic  should  be  paid  the 
price  agreed  upon,  and  the  customer  left  to  dispose  of  the  article  as  he 
may?  A  contrary  rule  might  be  found  a  great  embarrassment  to  trade. 
The  mechanic  or  merchant,  upon  a  valid  contract  of  sale,  may,  after 
refusal  to  receive,  sell  the  article  to  another,  and  sue  for  the  difference 
between  the  contract  price  and  the  actual  sale.  Sands  and  Crump  v. 
Taylor  and  Lovett,  5  Johns.  R  395,  410,  411 ;  1  Salkeld,  113,  6  Modern, 
162.  In  the  first  of  these  cases,  the  plaintiffs  sold  the  defendants 
a  targo  of  wheat.  The  defendants  received  part,  but  refused  to  receive 
the  remainder.  The  plaintiffs  tendered  the  remainder,  and  gave  notice 
that  unless  it  was  received  and  paid  for.  It  would  be  sold  at  auction, 
and  the  defendants  held  responsible  for  any  deflciencj'  in  the  amount  of 
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sales.  It  was  held,  upon  this  part  of  the  case,  that  the  subsequent  sale 
of  the  residue  was  not  a  waiver  of  the  contract,  the  vendor  being  at 
liberty  to  dispose  of  it  bona  fide,  in  consequence  of  the  refusal  of  the 
purchaser  to  accept  the  wheat.  This  case  shows  that  where  there  has 
i^  been  a  valid  contract  of  sale,  the  vendor  is  entitled  to  the  full  price, 
whether  the  vendee  receive  the  goods  or  not.  I  cannot  see  whj-  the 
same  principle  is  not  applicable  in  this  case.  Here  was  a  valid  con- 
tract to  make  and  deliver  the  sulky.  The  plaintiff  performed  the  con- 
ti'act  on  his  part.  The  defendant  refused  to  receive  the  sulk^-.  The 
plaintiff  might,  upon  notice,  have  sold  the  sulky  at  auction,  and  if  it 
sold  for  less  than  $80,  the  defendant  must  have  paid  the  balance.  The 
reason  given  by  Kent,  C.  J.,  5  Johns.  R.  411,  is  that  it  would  be  un- 
reasonable to  oblige  him  to  let  the  article  perish  on  his  hands,  and  run 
the  risk  of  the  insolvency  of  the  buyer.  But  if  after  tender  or  notice, 
whichever  may  be  necessary,  the  vendor  chooses  to  run  that  risk  and 
permit  the  article  to  perish,  or,  as  in  this  case,  if  he  deposit  it  with  a 
third  person  for  the  use  of  the  vendee,  he  certainly  must  have  a  right 
to  do  so,  and  prosecute  for  the  whole  price.  Suppose  a  tailor  makes  a 
garment,  or  a  shoemaker  a  pair  of  shoes,  to  order,  and  performs  his  part 
of  the  contract,  is  he  not  entitled  to  the  price  of  the  article  furnished  ? 

1  think  he  is,  and  that  the  plaintiff  in  this  case  was  entitled  to  his 
verdict. 

The  question  upon  the  action  being  prematurely  brought  before  the 
expiration  of  the  credit  which  was  to  have  been  given,  cannot  properly 
arise  in  this  case,  as  the  plaintiff  recovers  upon  the  special  contract, 
and  not  upon  a  count  for  goods  sold  and  delivered. 

New  trial  denied} 

1  In  Hay  den  v.  Demets,  53  N.  Y.  426,  431,  it  is  said,  "Upon  a  valid  sale  of  specific 
chattels  when  nothing  remains  to  be  done  by  the  vendor  except  delivery,  whether 
conditioned  upon  payment  or  not,  the  right  of  property  passes  to  the  vendee,  at  whose 
risk  it  is  retained  by  the  vendor.  The  same  consequence  as  to  title  results  from  a 
valid  tender,  upon  an  executory  contract.  Upon  refusal  of  the  vendee  to  accept  and 
pay  the  price,  the  vendor,  upon  proper  notice,  may  sell  the  property  and  recover  the 
difference,  or  he  may  sue  for  the  difference  between  the  contract  and  actual  price,  in 
which  case  lie  elects  to  retain  the  property  as  his  own,  or  he  may  recover  the  con- 
tract price,  in  which  case  he  holds  the  property  as  trustee  for  the  vendee,  and  is 
bound  to  deliver  it,  whenever  demanded,  upon  receiving  payment  of  the  price.  In 
selling  the  property  after  tender  and  refusal,  the  vendor  acts  as  the  agent  and 
trustee  of  the  vendee,  to  whom  the  title  is  deemed  to  have  passed  by  the  tender. 
The  right  of  the  vendor  to  recover  the  price  of  the  goods  if  he  chooses  to  risk  the 
solvency  of  the  vpndee,  necessarily  results."  (44  N.  Y.  72 ;  Bement  v.  Smith,  16 
Wend.  492 ;  Slingerland  v.  Morse,  8  J.  R.  473 ;  Lamb  u.  Lathrop,  13  Wend.  95 ; 

2  Kent's  Com.  492,  495,  496 ;  Story  on  Sales,  §  300-317.) 


§  2.j       CONTEACT  TO  SELL  UNASCEKTAINED  GOODS.        167 

BRIGHAM  V.  HIBBARD. 
43  Pac.  (Or.)  383.     1896. 

Bean,  C.  J.  This  is  an  action  brought  bj'  a  manufacturer  of  boots 
and  shoes  iu  Boston,  Mass.,  to  recover  for  goods  sold  and  delivered  to 
the  defendant.  The  defendant  admits  the  delivery  of  the  goods,  but 
denies  the  sale,  claiming  that  he  gave  an  order  for  certain  goods,  to  be 
manufactured  and  shipped  from  Boston,  to  one  Wetmore,  —  an  agent 
to  solicit  orders  for  plaintiff,  —  for  which  he  was  to  pay  $503  ;  but  that 
the  goods  sent  did  not  correspond  with  the  order ;  that  he  examined 
them  immediately  after  their  receipt,  and,  finding  that  they  did  not 
conform  to  the  order,  notified  Wetmore,  who  was  in  Portland  at  the 
time,  that  he  would  not  accept  the  goods,  and  that,  by  an  agieement 
between  him  and  Wetmore,  he  retained  the  possession  of  them,  to  be 
sold  on  plaintiflf's  account. 

Judgment  of  the  court  below  was  in  favor  of  plaintiff,  and  defendant 
appeals. 

There  are  numerous  assignments  of  error  in  the  record,  but,  for  con- 
venience, they  may  be  grouped  under  two  principal  heads  :  First,  error 
of  the  court  in  ruling  —  both  in  admitting  testimony  and  instructing 
the  jury  —  that,  if  the  goods  delivered  to  the  defendant  were  of  the 
kind  and  quality  ordered,  plaintiff  could  recover  without  proof  of  an 
actual  acceptance  b}'  tlie  defendant ;  second,  error  in  refusing  to  allow 
defendant  to  detail  the  entire  conversation  between  him  and  Wetmore 
at  the  time,  or  soon  after,  the  goods  were  examined. 

The  first  assignment  of  error  is  based  on  the  contention  that,  in  an 
action  for  goods  sold  and  delivered,  the  plaintiff  must  not  onl3-  prove  a 
sale  and  delivery,  but  an  actual  acceptance  by  the  vendee.  We  do  not 
so  understand  the  law.  When  it  is  sought  to  give  validity  to  a  con- 
tract void  under  the  statute  of  frauds,  there  must  not  only  be  a  de- 
liverj',  but  an  actual  receipt  and  acceptance  of  the  goods  by  the  buj'er. 
Caulkins  v.  Hellman,  47  N.  Y.  449  ;  Eemick  v.  Sandford,  120  Mass.  309. 
But,  where  the  contract  itself  is  valid,  a  deliver}',  pursuant  to  its  terms, 
at  the  place  and  in  the  manner  agreed  upon,  if  the  goods  conform  to  the 
contract,  will  sustain  an  action  for  goods  sold  and  delivered,  without 
any  formal  acceptance  by  the  buyer.  Schneider  u  Railroad  Co.,  20  Or. 
172,  25  Pac.  391  ;  Ozark  Lumber  Co.  v.  Chicago  Lumber  Co.,  51  Mo. 
App.  555  ;  Nichols  v.  Morse,  100  Mass.  523  ;  Kelsea  v.  Manufacturing 
Co.,  55  N.  J.  Law,  320,  26  Atl.  907 ;  Diversy  v.  Kellogg,  44  111.  114; 
Krulder  v.  Ellison,  47  N.  Y.  36  ;  Pacific  Iron  Works  v.  Long  Island  R. 
Co.,  62  N.  Y.  272;  Benj.  Sales  (6th  Ed.),  §§  699,  765;  Tied.  Sales, 
§  112.  The  buyer  has  a  reasonable  time  after  the  delivery  in  which  to 
examine  the  goods,  and,  if  they  are  not  of  a  kind  and  quality  ordered, 
he  may  then  refuse  to  accept  them,  and  thereby  rescind  the  contract; 
but  this  right  does  not  prevent  the  title  from  passing,  nor  a  recovery 
by  the  seller  in  an  action  for  goods  sold  and  delivered,  if  in  fact  they 
do  conform  to  the  terms  of  the  contract.     Tied.  Sales,  §  112.  .   .  . 

Judgment  affirmed. 
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MOODY  V.  BROWN. 

34  Me.  107.     1852. 

Assumpsit,  on  account  for  materials  and  labor  furnished,  and  one  on 
an  account  for  articles  sold  and  delivered.  The  account  was  for  stereo- 
tj'pe  plates,  $18 ;  alteration  of  same,  $4 ;  and  some  interest  and  ex- 
pressage,  making  in  all  $25.04. 

A  witness  for  the  plaintiff  testified  that  in  behalf  of  the  plaintiff  he 
presented  the  bill  and  requested  payment,  to  which  the  defendant 
replied  that  he  had  ordered  the  plates,  but  did  not  feel  able  to  take 
them ;  that  there  was  a  mistake  in  them,  which  the  plaintiff  was  to 
correct  at  his  own  expense  ;  that  he  afterwards  carried  the  plates  to  the 
store  of  the  defendant,  who  refused  to  take  them ;  that  he  left  them 
there,  against  the  remonstrance  of  the  defendant ;  that  the  defendant 
afterwards  offered  to  pay  $20  for  the  whole  bill ;  that  at  a  still  subse- 
quent period,  the  witness  asked  the  defendant  when  he  would  paj-  the 
$20,  who  replied  that  he  would  do  it  in  a  few  days ;  and  that  the 
defendant  afterwards  repeatedly  said  he  would  pay  the  $20. 

The  judge  instructed  the  jury,  that,  if  defendant  contracted  for  the 
plates  to  be  made  for  him,  and  refused  to  accept  them  when  made, 
although  he  might  be  liable  to  plaintiff  in  an  action  for  damages  for  not 
fulfilling  his  contract,  yet  he  would  not  be  liable  in  this  action  for  their 
value,  as  for  goods  sold  and  delivered ;  that  if  thej'  were  left  at 
defendant's  store  against  his  consent  and  remonstrance,  such  a  pro- 
ceeding on  the  part  of  plaintiff  could  have  no  effect  to  vary  the  liabilities 
of  defendant. 

But  if  afterwards  defendant  offered  to  pay  the  $20  in  full  for  the  bill, 
and  if  that  offer  was  accepted,  the  plaintiff  would  be  entitled  to  recover 
the  $20  and  interest  thereon  from  the  time  such  offer  was  accepted,  but 
that  defendant  would  not  be  bound  by  that  offer,  unless  it  was  accepted. 

J.  M  Godfrey,  for  plaintiff. 

Simpson,  for  the  defendant. 

Shepley,  C.  J.  There  is  not  a  perfect  agi-eement  of  the  decided 
cases  upon  the  question  presented  by  the  exceptions. 

The  law  appears  to  be  entirely  settled  in  England  in  accordance  with 
the  instructions.  Atkinson  v.  Bell,  8  B.  &  C.  277  ;  Elliott  v.  Pybus,  10 
Bing.  512  ;  Clarke  v.  Spence,  4  Ad.  &  El.  448. 

The  case  of  Bement  v.  Smith,  15  Wend.  493,  decides  the  law  to  be 
otherwise  in  the  State  of  New  York.  The  case  of  Towers  v.  Osborne, 
Stra.  506,  was  referred  to  as  an  authority  for  it.  The  plaintiff  in  that 
case  does  appear  to  have  recovered  for  the  value  of  a  chariot  which  the 
defendant  had  refused  to  take.  No  question  appears  to  have  been 
made  respecting  his  right  to  do  so,  if  he  was  entitled  to  maintain  an 
action.  The  only  question  decided  was,  whether  the  case  was  within 
the  statute  of  frauds. 
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In  the  case  of  Bement  v.  Smith,  Savage,  C.  J.,  appears  to  have  con- 
sidered the  plaintiff  entitled  upon  principle  to  recover  for  the  value  of 
an  article  manufactured  according  to  order  and  tendered  to  a  customer 
refusing  to  receive  it. 

This  can  only  be  correct  upon  the  ground  that  by  a  tender  the 
property  passes  from  the  manufacturer  to  the  customer  against  his  will. 
This  is  not  the  ordinary  effect  of  a  tender.  If  the  property  does  not 
pass,  and  the  manufacturer  may  commence  an  action  and  recover  for 
its  value,  while  his  action  is  pending  it  may  be  seized  and  sold  by  one 
of  his  creditors,  and  his  legal  rights  be  thereby  varied,  or  he  may 
receive  benefit  of  its  value  twice,  while  the  customer  loses  the  value. 
The  correct  principle  appears  to  have  been  stated  Toy  Tindal,  C.  J.,  in 
the  case  of  Elliott  v.  Pybus,  that  the  manufacturer's  right  to  recover  for 
the  value  depends  upon  the  question,  whether  the  property  has  passed 
from  him  to  the  customer.  The  value  should  not  be  recovered  of  the 
customer,  unless  he  has  become  the  owner  of  the  property,  and  can 
protect  it  against  any  assignee  or  creditor  of  the  manufacturer. 

To  effect  a  change  in  the  property  there  must  be  an  assent  of  both 
parties.  It  is  admitted  that  the  mere  order  given  for  the  manufacture 
of  the  article  does  not  affect  the  title.  It  will  continue  to  be  the 
property  of  the  manufacturer  until  completed  and  tendered.  There  is 
no  assent  of  the  other  partj'  to  a  change  of  the  title  exhibited  by  a 
tender  and  refusal.  There  must  be  proof  of  an  acceptance  or  of  acts 
or  words  respecting  it,  from  which  an  acceptance  maj'  be  inferred,  to 
pass  the  property. 

This  appears  to  be  the  result  of  the  best  considered  cases. 

There  is  a  particular  class  of  cases  to  which  this  rule  does  not  apply, 
where  the  customer  employs  a  superintendent  and  pays  for  the  property 
manufactured  by  instalments  as  the  work  is  performed. 

Exceptions  overruled. 


COLE  V.  BRYANT. 

18  So.  655  :  73  Miss.  297.     1895. 

H.  B.  HoETON  entered  into  the  following  contract  with  J.  O,  Bryant, 
on  the  12th  day  of  August,  1893  :  "  In  consideration  of  one  dollar  in 
hand  paid,  receipt  of  which  is  acknowledged,  I  hereby  bargain  and  sell, 
convey,  and  warrant  title  to  J.  O.  Bryant  to,  all  the  staves  I  now  have 
on  hand,  or  may  make  or  cause  to  be  made  for  the  following  twelve 
months  from  above  date,  for  the  sum  of  one  hundred  dollars  per 
1,200  pieces  of  extra  heavy  pipe  staves,  or  their  equivalent  of  other 
class,  such  as  lights  or  culls,  as  is  generallj-.  .  .  .  Said  staves  are  to 
be  delivered  at  Okalona,  on  side  track  of  M.  &  O.  R.  R..  as  they  are 
made.     Said  staves  are  then  and  there  to  be  inspected  and  culled  by 
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J.  0.  Bryant.  The  said  J.  O.  Bryant,  in  consideration  of  above  sale, 
does  agree  to  furnish  me  $25  per  thousand  on  staves  at  stump,  the 
remainder  to  be  paid  when  staves  are  counted  and  inspected  on  R.  R." 
After  the  delivery  of  the  staves  in  controversy  at  the  agreed  place,  and 
before  Bryant  had  inspected  or  culled  them,  Horton  executed  a  bill 
of  sale  of  ;them  to  Cole,  to  whom  he  was  indebted  in  the  sum  of 
about  $300.  Bryant  thereafter  took  possession  of  the  staves,  and 
Cole  brought  this  action  of  replevin.  Horton  testified  that  having 
delivered  the  staves  at  the  agreed  place,  and  not  being  able  to  find 
Bryant  and  obtain  from  him  the  purchase  monej',  he  gave  the  bill  of 
sale  to  Cole,  in  order  to  keep  his  other  creditors  from  attaching  the 
staves  until  Bryant  came  ;  and  that  the  bill  of  sale  was  a  sham,  and  not 
intended  to  pass  title  to  Cole. 

The  third  instruction  given  for  defendant  is  as  follows :  "  (3)  The 
court  instructs  the  jury  that  if,  from  the  evidence,  they  believe  there 
was  a  contract  conveying  title  upon  delivery,  for  the  sale  of  staves,  to 
be  delivered  at  the  Mobile  &  Ohio  Railroad  depot  at  Okalona,  between 
Horton  and  Bryant,  and  that,  in  accordance  with  said  contract,  Horton 
did  deliver  the  staves  in  controversy  at  said  depot,  then  the  very 
moment  they  were  so  delivered  the  title  to  said  staves  passed  absolutely 
to  said  Bryant,  and  said  Horton  lost  all  right  to  dispose  of  same." 

T.  J.  Buchanan,  Jr.,  for  appellant. 

Lacey  <&  Stockett,  for  appellee. 

CooPEK,  C.  J.  The  third  instruction  for  the  defendant  should  not 
have  been  given.  There  is  no  evidence  in  the  record  showing  a  delivery 
of  the  staves  bj-  Horton  to  Bryant  before  the  contract  between  Cole  and 
Horton  (whatever ' may  have  been  its  nature)  was  entered  into.  True, 
Horton  saj's  he  had  delivered  the  staves  to  Bryant  under  his  contract 
with  him,  but  he  states  precisely  what  was  done,  and  what  was  done 
did  not  constitute  deliverj-.  He  carried  the  staves,  it  is  true,  to  the 
place  where  delivery  was  to  be  made ;  but  this  was  no  deliver}',  for  the 
staves  were  not  received  or  accepted  by  Bryant,  who,  under  his  contract 
of  purchase,  had  the  right  to  "inspect  and  cull"  them.  He  went  to 
Okalona  to  inspect,  cull,  and  receive  them,  and  when  he  got  there  he 
found  that  the  contract  with  Cole  had  already  been  made.  Neither 
possession  nor  title  passed  under  the  executory  contract  between  Horton 
and  Bryant  when  the  staves  were  put  "  on  the  side  track  of  the  Mobile 
&  Ohio  Railroad  at  Okalona."  That  was  the  place  they  were  to  be  put 
for  delivery,  but  putting  them  there  was  not  delivery  under  the  contract. 
Berry  v.  Waterman,  71  Miss.  497. 

Meversed  and  remanded. 
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MORRIS    ET    AL.    V.    WINN   ET   AL. 

25  S.  E,  (Ga.)  562.     1896. 

Lumpkin,  J.  This  case  was  before  this  court  at  the  March  term, 
1894.  It  appears  that  Winu  bought  a  mule  from  Morris  &  Cathcart, 
ia  Atlanta,  paid  them  for  it  $70,  and  also  $1.80  more  to  deliver  the 
mule  at  Watson's  stable,  in  Douglasville,  which  they  agreed  to  do.  The 
mule  was  never  delivered  at  that  stable,  but  at  another  in  the  same 
town,  where  it  died  without  ever  having  been  received  by  Winn.  He 
brought  his  action  against  the  sellers  for  the  money  paid.  A  verdict 
was  rendered  in  their  favor,  and  this  court  reversed  tlie  judgment  of  the 
trial  court,  denying  the  plaintiff  a  new  trial.  94  Ga.  452.  The  official 
report  there  appearing  does  not  fully  set  forth  the  evidence ;  but  the 
record  then  before  us  showed  plainly  and  unequivocally  that  the  con- 
tract or  sale  between  Winn  and  Morris  &  Cathcart  embraced  as  a  part 
thereof  an  express  stipulation  for  the  delivery  of  the  mule  at  Watson's 
stable,  in  Douglasville,  and  that  this  was  a  vital  and  essential  feature 
in  the  contract  of  purchase.  With  that  evidence  before  the  court,  we 
held,  in  effect,  that  the  sellers  ought  to  have  been  adjudged  liable  to  the 
purchaser  for  the  breach  of  their  contract.  The  case  was  tried  again, 
and  the  judge  below  directed  a  verdict  for  the  plaintiff.  Had  the  evi- 
dence been  the  same  as  on  the  former  trial,  this  action  by  the  judge 
would  have  been  sustained ;  but  the  evidence  introduced  upon  the  last 
trial,  and  which  comes  up  to  us  in  the  present  record,  is  essentially 
different  from  that  offered  at  the  first  trial.  In  the  brief  of  evidence 
now  before  us,  there  was  evidence  for  the  defence  which  (if  true)  tended 
to  show  that  the  contract  of  sale  was  complete,  and  the  mule  was  actu- 
ally delivered  to  Winn  in  Atlanta,  and  that  this  complete  and  distinct 
contract  was  followed  by  a  supplemental  agreement  on  the  part  of 
Morris  &  Cathcart  to  send  the  mule,  for  Winn,  to  Douglasville. 
There  was  also  evidence  in  behalf  of  Winn  tending  to  prove  what  we 
have  already  stated  unequivocally  appeared  at  the  first  trial.  We  do 
not,  of  course,  undertake  to  say  what  the  real  truth  of  the  matter  is  ; 
but  we  feel  sure  iXr  was  not  a  case  for  the  direction  of  a  verdict,  and 
should  have  been  submitted  to  the  jury  for  determination. 

Judgment  reversed. 


KIRVEN  V.   PINCKNEY  et  al. 

25  S.  E.  (S.  C.)  202.     1896. 

Pope,  J.  This  action  was  commenced  ...  to  recover  a  mare  and 
colt  alleged  to  have  been  wrongfully  detained  from  the  plaintiff  by  the 
defendants,  and  for  damages.  .  .  . 
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The  plaintiff  made  tlie  following  written  contract  with  Mr.  Henry 
Tupper  of  Charleston  :  — 

This  is  to  certify  that  J.  N.  Kirven  and  Henry  Tupper  have  traded  the  fol- 
lowing mares,  Brown  Girl  and  Daisy.  J.  N.  Kirven  to  give  H.  Tupper  Brown 
Girl  and  8:25.00  for  Daisy.  J.  N.  Kirven  to  pay  freight  on  both  mares. 
H.  Tupper  to  raise  the  colt  that  Brown  Gii'l  is  with,  to  the  age  of  six  months, 
and  then  give  said  colt  to  J.  N.  Kirven ;  and,  if  the  colt  is  not  sound  at  that 
time,  H.  Tupper  is  to  pay  J.  N.  Kirven  $100.00.  Brown  Girl  is  by  Highland 
Red  out  of  Worth  by  Black  Chief.  Brown  Girl  is  in  foal  by  Melville  Chief 
(2353),  due  to  foal  on  or  about  7th  March,  1895.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal,  this  4th  day  of  Sept.,  1894. 

Henky  Tupper.     [L.  S.] 

On  the  8th  da^'  of  October,  1894,  this  plaintiff  shipped  bj-  rail  Brown 
Girl  to  the  order  of  Henry  Tupper,  and  advised  Tupper  to  send  to  him 
Daisy  on  the  night  of  the  same  day.  A  letter  from  Tupper  to  Kirven, 
dated  8th  October,  1894,  admits  the  receipt  from  Kirven  of  a  telegram 
to  this  effect  on  that  same  day,  and  expresses  his  regret  at  not  being 
able  to  ship  Daisy  on  that  night,  explaining  Ms  inability  by  reason  of 
the  mare  being  up  town,  but  stating  she  should  be  shipped  the  next 
daj'.  On  the  9th  day  of  October,  1894,  when  Tupper  sent  to  the  rail- 
road authorities  for  the  mare  Brown  Girl,  his  messenger  returned  with 
the  information  that  she  was  sick.  Thereupon  he  employed  a  veteri- 
nary surgeon  to  do  what  he  could  for  her ;  but  she  died  while  in  the  car 
at  Charleston.  Mr.  Tupper  promptly  notified  Mr.  Kirven  of  his  loss, 
and  advised  Kirven  to  bring  suit  against  the  railroad  for  damages. 
Mr.  Kirven,  however,  sent  him  a  check  for  the  $25,  dated  8th  October, 
1894,  and  insisted  that  Brown  Girl  was  Mr.  Tupper's  loss.  Mr.  Tup- 
per, however,  denied  this,  and  returned  the  check  to  Mr.  Kirven. 

Mr.  Tupper  sold  the  mare  Daisy  to  the  defendant  Henry  L.  Pinckney, 
Jr.  ;  and  Mr.  Pinckney  placed  her  in  the  keeping  of  the  defendant 
Manly  Boykin.  Mr.  Kirven  brings  his  suit  for  claim  and  delivery 
against  Mr.  Pinckney  and  Mr.  Boykin  for  both  the  mare  Daisy  and  her 
colt ;  but  Mr.  Tupper  is  not  made  a  party  to  this  suit.  .  .  . 

We  cannot  regard  this  as  a  sale  of  the  marc  Daisy  to  Mr.  Kirven. 
The  contract  shows  that  it  was  to  be  an  exchange  of  one  mare  for  the 
other,  with  $25  as  "  boot."  This  exchange  was  never  consummated. 
If  the  contract  was  breached  by  Tupper,  Kirven  had  his  remedy  by 
bringing  his  action  against  Tupi)er  for  such  breach  of  his  contract. 
We  cannot  view  this  contract  as  executed  by  its  terms,  so  that  Brown 
Girl  was  Tupper's  property,  and  Daisj'  was  the  propertj-  of  Kirven. 
Each  had  to  deliver  his  mare  to  the  other,  respectively,  before  the  rights 
of  third  parties  could  be  affected.  Whatever  remedy  Mr.  Kirven  has 
is  against  Mr.  Tupper.  The  defendant,  by  his  second  request  to  charge, 
made  this  point ;  and  the  circuit  judge  refused  to  so  charge.  This  was 
error.  The  defendant,  on  the  same  ground,  sought  a  nonsuit.  This 
was  refused  by  the  circuit  judge,  and  thereby  the  circuit  judge  was 
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again  in  error.  We  must  therefore  reverse  the  judgment,  and  direct 
that  the  complaint  be  dismissed.  It  is  the  judgment  of  this  court  that 
the  judgment  of  the  circuit  court  be  reversed,  and  the  cause  be  remitted 
to  the  circuit  court,  with  directions  to  that  court  to  dismiss  the 
complaint. 


UNEXCELLED   FIRE-WORKS    CO.   v.   POLITES. 
130  Pa.  St.  536.     1889. 

Clark,  J.  This  is  an  action  of  assumpsit,  brought  July  20,  1888, 
to  recover  the  price  of  a  certain  lot  of  flre-worlvs  and  celebration  goods, 
ordered  by  the  defendant,  George  Polites,  from  the  Unexcelled  Fire- 
Works  Company,  of  New  York,  in  Februarj',  1888.  The  first  order, 
which  was  for  his  store  in  New  Castle,  was  given  through  the  plaintiffs 
agent,  Alexander  Morrison,  and  amounted  to  $208.53  ;  the  second,  sent 
directly  to  the  plaintiff,  was  for  the  defendant's  store  in  Washington, 
Pa.,  and  amounted  to  $123.83.  These  orders  were  in  writing,  and 
were  signed  by  the  defendant.  They  specified  not  only  the  particular 
kind  and  quality  of  the  articles  ordered,  but  contained  also  a  schedule 
of  the  prices  to  be  paid  therefor.  The  goods  were  to  be  shipped  in  Maj-, 
and  were  to  be  paid  for  on  the  10th  day  of  July  thereafter.  Upon  re- 
ceipt of  these  orders,  the  plaintiff  transmitted  by  letter  a  formal  accept- 
ance of  them.  A  contract  was  thus  created,  the  obligation  of  which 
attached  to  both  parties,  and  which  neither  of  them,  without  the  agree- 
ment or  assent  of  the  other,  could  rescind.  On  the  5th  day  of  April, 
1888,  the  defendant,  by  letter,  informed  the  plaintiff  that  he  did  not 
want  the  goods,  and  notified  the  plaintiff  not  to  ship  them,  as  he  could 
do  better  with  another  company.  The  plaintiff  replied  that  it  had 
accepted  the  orders,  and  had  placed  them  in  good  faith,  and  that  the 
goods  would  be  shipped  in  due  time,  according  to  the  agreement.  The 
goods  were  shipped  within  the  time  agreed  upon,  —  the  first  lot  to  New 
Castle,  and  the  second  lot  to  Washington,  according  to  contract ;  but 
on  the  arrival  the  defendant  declined  to  receive  them.  The  carrier 
notified  the  shipper  that,  owing  to  the  dangerous  and  explosive  quality 
of  the  goods,  they  would  not  retain  them  in  their  possession.  The 
plaintiflf  thereupon  received  them  back  from  the  carriers,  and  placed 
them  on  storage,  subject  to  the  defendant's  order. 

The  plaintiff  alleges  that  it  is  a  manufacturer  and  .importer  of  such 
fire-works  as  are  used  in  the  4th  of  July  celebrations  throughout  the 
country;  that  it  is  not  profitable  to  carry  these  goods  over  from  one 
season  to  another,  and  that  therefore  the  quantity  manufactured  and 
imported  depends  upon  the  extent  of  the  orders  received ;  that  the  de- 
fendant's orders  entered  into  its  estimates  of  goods  to  be  made  up  and 
imported  for  the  season  of  1888,  and  that  the  goods  ordered  by  the  de- 
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fendant  were  actually  made  up  before  the  order  was  countermanded. 
The  defendant  testifies,  however,  that  Mr.  Morrison,  the  plaintiffs  agent, 
informed  him,  at  the  time  he  gave  the  first  order,  that  the  plaintiff  had 
some,  at  least,  of  the  articles  in  stock,  and  that  he  did  not  order  any 
either  to  be  manufactured  or  imported  on  his  account ;  that  the  transac- 
tion was  simply  a  bargain  and  sale  of  goods,  and  not  an  order  for  goods 
to  be  manufactured  or  imported ;  and  the  evidence  does  not  seem  to 
conflict  with  this  view  of  the  case.  It  is  plain  that  the  notice  given  to 
the  plaintiff  by  the  defendant  not  to  ship  the  goods  was  a  repudiation 
of  the  contract.  It  was  not  a  rescission,  for  it  was  not  in  the  power  of 
anyone  of  the  parties  to  rescind  ;  but  it  was  a  refusal  to  receive  the  goods, 
not  only  in  advance  of  the  delivery,  but  before  thej'  were  separated 
from  the  bulk  and  set  apart  to  the  defendant.  The  direction  not  to 
ship  was  a  revocation  of  the  carrier's  agencj-  to  receive,  and  the  plaintiff 
thereby  had  notice  of  the  revocation.  The  deliver}'  of  the  goods  to  the 
carrier,  therefore,  was  unauthorized,  and  the  carrier's  receipt  would  not 
charge  the  defendant.  The  plaintiff  itself  made  the  carrier  its  agent 
for  delivery  ;  but  the  goods  were  in  fact  not  delivered.  A  delivery  was 
tendered  by  the  carrier  when  the  goods  arrived  at  their  destination, 
but  they  were  not  received.  The  action,  therefore,  could  not  be  for  the 
price,  but  for  special  damages  for  a  refusal  to  receive  the  goods  when 
the  delivery  was  tendered.  We  think  the  statement  was  sufHcient  to 
justify  a  recovery  of  such  damages,  as  the  words  of  the  statement  were 
clearly  to  this  effect ;  but  there  was  no  evidence  given  of  the  market 
value  of  the  goods  as  compared  with  the  price.  It  does  not  appear  that 
the  plaintiff  had  suffered  anj'  damage.  For  anything  that  was  shown, 
the  goods  were  worth  the  price  agreed  upon  in  the  open  market.  While 
the  manifest  tendency'  of  the  cases  in  the  American  courts  now  is  to  the 
doctrine  that  when  the  vendor  stands  in  the  position  of  a  complete  per- 
formance on  his  part  he  is  entitled  to  recover  the  contj'act  price  as  his 
measure  of  damages,  in  the  case  of  an  executorj-  contract  for  the  sale 
of  goods  not  specific  the  rule  undoubtedly  is  that  the  measure  of  dam- 
ages for  a  refusal  to  receive  the  goods  is  the  difference  between  the 
price  agreed  upon  and  the  market  value  on  the  day  appointed  for 
delivery.  Judgment  affirmed. 


PLATTER  V.  ACKER. 

41  N.  E.  (Ind.  App.)  832.    1895. 

Gavin,  J.  The  appellee  recovered  judgment  in  replevin  for  the  pos« 
session  of  a  stock  of  merchandise  and  fixtures.  His  sole  claim  thereto, 
taking  that  view  of  the  evidence  most  favorable  to  him,  rests  upon  the 
fact  that  appellant  had  entered  into  a  contract  for  the  sale  of  the  goods 
to  appellee  which  appellant  refused  to  consummate,  although  appellee 
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had  made  full  tender  of  performance  upon  his  part.  The  contract  was 
clearly  executor^-.  It  reads  as  follows  :  "  This  contract  and  agreement, 
made  and  entered  into  this  26th  da}-  of  February,  1894,  between  Peter 
Platter  of  the  first  part,  and  William  H.  Acker  of  the  second  part,  both 
of  the  county  of  Jackson,  and  State  of  Indiana,  witnesseth  :  That  the 
said  partj'  of  the  first  part  has  this  day  sold  and  conveyed  to  the  said 
part}'  of  the.  second  part  all  his  stock  of  goods,  wares,  and  merchandise 
and  fixtures  now  located  in  the  storeroom  in  the  Duhme  Building  in  the 
city  of  Seymour,  Indiana,  consisting  of  books,  stationery,  etc.,  and 
such  shelving  and  such  other  goods  and  fixtures  as  belong  to  the  said 
party  of  the  first  part,  and  located  in  said  room.  The  party  of  the 
second  part  hereby  agrees  to  make  the  following  payments  on  said 
goods,  viz. :  one  note  for  $900,  drawing  6  per  cent,  interest,  payable 
annually.  Said  note  is  made  bj'  Eosa  L.  Rottger,  dated  March  29, 1893, 
due  four  years  from  date,  to  be  indorsed  by  said  Acker  ;  and  the  bal- 
ance'is  to  be  paid  in  two  equal  instalments,  at  three  months  and  six 
months  from  date,  to  be  evidenced  by  note  signed  by  the  party  of  the 
second  part,  and  his  father  as  surety.  It  is  agreed  by  the  parties  that 
the  goods  are  to  be  invoiced  at  cost,  such  as  are  in  good,  salable  condi- 
tion, and  have  not  depreciated  in  value  since  purchased.  All  shelfwoiu 
goods  and  damaged  goods  to  be  invoiced  at  such  price  as  the  part}'  of 
the  first  part  and  a  man  selected  by  the  party  of  the  second  part  to 
represent  him  may  agree  upon  as  being  a  fair  price  ;  and  if  thej'  cannot 
agree,  then  some  other  disinterested  person  shall  be  selected  to  set  the 
price,  which  shall  be  final ;  and  the  same  agreement  is  made  in  regard 
to  show-cases  and  other  fixtures.  One  show-case  of  Herbert  Platter 
not  to  be  invoiced  ;  also  one  broken  show-ease  not  to  be  invoiced.  Said 
Peter  Platter  also  guarantees  said  show-case  to  be  free  from  executions, 
judgments,  liens,  and  chattel  mortgages."  There  is  little  in  this  con- 
tract to  indicate  that  it  was  intended  to  be  an  executed  contract  of  sale 
except  the  use  of  the  words,  "  has  this  day  sold  and  conve3'ed."  This 
phraseology  imports,  indeed,  a  present  transfer  ;  but  when  all  the  terms 
of  the  agreement  are  considered,  they  cannot  be  deemed  controlling. 
The  appellant  remained  in  possession  of  the  goods  until  replevied.  We  , 
are  well  satisfied  that  the  right  of  possession  and  title  were  not  to  vest 
in  the  purchaser  at  the  time  of  making  this  contract,  but  that  these  were 
to  be  postponed  until  the  consummation  of  the  contract  by  the  invoic- 
ing and  ascertainment  of  the  amount  and  quality  of  the  goods,  and  the 
price  thereof,  and  the  delivery  of  the  notes  provided  for.  Dixon  v. 
Duke,  85  Ind.  434 ;  Lester  v.  East,  49  Ind.  588 ;  Straus  v.  Ross,  25 
Ind.  300 ;  Williams  v.  Smith,  7  Ind.  559  ;  Olson  v.  Ma3-er,  56  Wis. 
551  ;  Thompson  v.  Libby,  35  Minn.  443  ;  Sherwini;.  Mudge,  127  Mass. 
547 ;  Lingham  v.  Eggleston,  27  Mich.  324 ;  Nicholson  v.  Taj'lor,  31 
Pa.  St.  128;  Anderson  v.  Read,  106  N.  Y.  333.  As  a  general  rule, 
replevin  will  not  lie  where  there  is  an  executory  and  unexecuted  con- 
tract of  sale,  although  there  may  have  been  a  tender  of  performance  in 
strict  compliance  with  the  contract ;  the  parties,  in  such  cases,  being 
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left  to  their  action  for  the  breach  of  the  agreement.     Morgan  v.  East, 
126  Ind.  42  ;  Boutell  v.  Warne,  62  Mo.  350. 

Judgment  reversed,   with  instructions  to  the  trial  court  to  grant  a 
new  trial. 


WHEELHOUSE  v.  PARR. 
141  Mass.  593.     1886. 

Action  for  the  purchase  price  of  leather  sold  to  the  defendant. 
From  a  judgment  in  favor  of  the  plaintiff,  the  defendant  appealed. 

I^.  W.  Qua  and  F.  P.  Marble,  for  plaintiff. 

Wm.  H.  Anderson,  for  defendant. 

Devens,  J.  When  goods  ordered  and  contracted  for  are  not  directly 
delivered  to  the  purchaser,  but  are  to  be  sent  to  him  by  the  vendor, 
and  the  vendor  delivers  them  to  the  carrier,  to  be  transported  in  the 
mode  agreed  on  by  the  parties,  or  directed  by  the  purchaser ;  or  when 
no  agreement  is  made,  or  direction  given,  to  be  transported  in  the 
usual  mode ;  or  when  the  purchaser,  being  informed  of  the  mode  of 
transportation,  assents  to  it ;  or  when  there  have  been  previous  sales 
of  other  goods  to  the  transportation  of  which,  in  a  similar  manner,  the 
purchaser  has  not  objected,  —  the  goods,  when  delivered  to  the  carrier, 
are  at  the  risk  of  the  purchaser,  and  the  property  is  deemed  to  be 
vested  in  him,  subject  to  the  vendor's  right  of  stoppage  in  transitu. 
This  proposition  assumes  that  proper  directions  and  information  are 
given  to  the  carrier  as  to  forwarding  the  goods.  Whiting  v.  Farrand, 
1  Conn.  60 ;  Quimby  v.  Carr,  7  Allen,  417 ;  Finn  v.  Clark,  10  Allen, 
484 ;  Finn  v.  Clark,  'l2  Allen,  522  ;  Downer  v.  Thompson,  2  Hill,  137  ; 
Foster  v.  Rockwell,  104  Mass.  170 ;  Odell  v.  Boston  &  M.  R.  R.,  109 
Mass.  60 ;  Wigton  v.  Bowley,  130  Mass.  252. 

The  defendant  had  made  a  purchase  of  leather  in  November,  pre- 
viously to  the  purchase  of  that  the  price  of  which  is  in  controversy, 
under  a  direction  to  the  plaintiff  to  "  ship  to  care  of  D.  &  C.  Mclver, 
shipping  merchants,  Liverpool,  as  soon  as  possible,  for  their  next 
steamer  to  Boston,  direct."  This  shipment  was  made  as  ordered,  and 
on  December  16,  1884,  the  defendant  sent  a  further  order  saying:  "As 
regards  the  shipping  of  the  leather  just  received,  you  have  done  every- 
thing satisfactor}'.     Ship  this  order  in  like  manner." 

The  directions  bj'  which  the  plaintiff  was  to  be  controlled  must  bo 
interpreted  as  requiring  him  to  forward  the  goods  to  D.  &  C.  Mclver, 
to  be  transported  by  them  by  the  Cunard  line,  of  which  they  were 
managers  and  agents.  The  words  "their  next  steamer"  could  not 
have  meant  any  steamer  which  would  accept  freight  from  D.  &  C. 
-^ifelver.  Cases  may  be  readilj'  imagined  where  these  words  would  be 
of  the  mghMt  importance  ;  as  if  the  defendant  had  an  open  policy  of  in- 
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surance  protecting  his  goods  which  might  be  sent  by  the  Cunard  line. 
It  might  also  be  true  that  the  defendant  would  not  deem  a  policy  of  in- 
surance necessary  when  goods  were  sent  by  a  well-established  pas- 
senger line,  where  greater  precautions  might  probably  be  taken  for 
safety,  which  he  would  deem  necessary,  than  when  they  were  sent  by  a 
purely  freighting  steamer.  The  goods  were  actually  forwarded  to  D. 
&  C.  Mclver,  with  instructions  in  conformity  with  the  directions  of  the 
defendant,  and,  had  the  matter  ended  there,  so  far  as  any  directions  to 
D.  &  C.  Mclver  is  concerned,  the  plaintiff  would  be  entitled  to  treat 
them  as  delivered  to  the  defendant,  and  to  require  him  to  pay  the  pur- 
chase money.  If,  on  the  other  hand,  while  the  goods  were  yet  in  the 
hands  of  the  carrier,  and  before  transportation  of  them  had  commenced, 
the  plaintiff  changed  the  dii-ections  given  to  him  by  the  defendant,  or 
authorized  the  carrier  to  transport  tbem  in  a  different  mode  from  that 
directed  by  the  defendant,  and  loss  has  thereby  occurred,  he  cannot 
contend  that  they  were  delivered  to  the  defendant  by  him.  By  con- 
tinuing to  exercise  dominion  over  them,  and  b3'  giving  a  new  direction, 
impliedly  withdrawing  the  directions  previously  given,  he  cannot  be 
allowed  to  assert  that  he  had  made  a  complete  delivery  by  his  original 
act,  if  a  loss  has  occurred  by  reason  of  that  which  he  has  subsequently 
done  or  directed.  The  change  in  the  directions  given  relates  back  to 
and  qualifies  the  original  delivery. 

The  plaintiff,  in  answer  to  a  letter  from  D.  &  C.  Mclver,  after  the 
goods  had  reached  them,  inquiring  whether  thej'  were  to  keep  the  goods 
"  for  our  steamer,  14th  inst.,  or  'ship  by  the  '  Glamorgan,' "  ordered 
them  to  be  shipped  by  the  steamer  arriving  out  first,  presumably  the 
steamer  which  D.  &  C.  Mclver  believed  would  be  the  first  to  arrive. 
The  "Glamorgan"  was  not  a  steamer  of  any  line  of  which  D.  &  C.  Mclver 
were  owners  or  agents,  and  in  no  way  answers  the  description  of 
"their  steamer"  as  applied  to  D.  &  C.  Mclver.  By  neglecting  to 
limit  the  authority  of  D.  &  C.  Mclver  to  send  by  a  steamer  which 
could  be  thus  described,  and  by  directing  them  to  send  by  the  steamer 
which  would  first  arrive,  the  plaintiff  had  failed  to  complj^  with  the 
orders  of  the  defendant  as  to  the  shipment  of  goods  ;  and  if  correct  di- 
rections had  originally  been  given,  had  withdrawn  them,  and  substi- 
tuted others.  When,  therefore,  exercising  the  authority  thus  given  by 
the  plaintiff,  D.  &  C.  Mclver  send  by  the  "  Glamorgan,"  as  being,  in 
their  judgment,  the  steamer  likely  to  arrive  first,  and  a  loss  occurs,  it 
should  not  be  borne  by  the  defendant,  whose  directions  have  not  been 
followed. 

Judgment  for  the  defendant. 


U 
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§  3.    Eeseevation  of  Jus  Disponendi. 

KEY   V.    COTESWOETH. 

7  Exch.  595.     1852. 

Assumpsit  for  money  received  by  defendants  for  the  use  of  plaintiflfs. 
Plea,  non  assumpserunt. 

Defendants,  merchants  in  London,  opened  a  credit  with  plaintiffs, 
merchants  in  Madras,  to  the  extent  of  £1,500  in  favor  of  Kilgour  & 
Leith  of  Glasgow,  to  be  applied  to  the  execution  of  an  order  for  Madras 
handkerchiefs.  Bills  for  the  cost  were  to  be  drawn  on  defendants,  on 
forwarding  bills  of  lading  to  their  order.  The  order  was  executed,  and 
bills  to  the  extent  of  £1,500  drawn  by  plaintiffs  on  defendants  were 
accepted  and  paid. 

Later  Kilgour  &  Leith  sent  another  order  for  handkerchiefs  to  plain- 
tiffs, directing  the  latter  to  "  draw  for  cost  and  consign  bills  as  before." 
On  Aug.  21,  1847,  the  plaintiffs  wrote  to  the  defendants  as  follows :  — 

"  By  the  desire  of  our  mutual  friends,  Messrs.  Kilgour  &  Leith,  of  Glasgow, 
we  beg  to  hand  you  herewith  invoice  and  bill  of  lading  for  nine  cases  Madras 
handkerchiefs,  shipped  on  the  '  Providence,'  Captain  S.  Hicks,  to  your  ad- 
dress, and  against  which  we  have  as  usual  drawn  upon  you  at  six  months  for 
the  equivalent  of  the  amount  of  invoice,  in  £369  2s.  Id.,  being  at  the  current 
exchange  of  2s.  per  rupee,  and  which  will  no  doubt  be  duly  protected.  These 
goods  have  been  placed  in  a  cabin  to  prevent  the  chance  of  their  sustaining 
injury  from  the  cargo,  and  as  they  have  not  been  insured,  we  trust  you  will 
cover  the  risk  on  your  side.'' 

The  bill  of  lading  and  invoice  mentioned  in  this  letter  were  enclosed, 
and  the  letter  and  its  contents  received  b}-  the  defendants  on  the  26th 
of  October  in  due  course.  By  the  bill  of  lading,  which  bore  date  the 
21st  of  August,  the  goods  were  deliverable  at  London  to  the  defendants 
or  their  assigns,  they  paying  freight,  etc.  The  invoice,  which  was  also 
dated  August  21,  stated  that  the  goods  were  consigned  to  the  defend- 
ants, "  on  account  and  risk  of  Messrs.  Kilgour  &  Leith,  Glasgow." 

The  goods  by  the  ' '  Essex  "  were  shipped  on  the  9th  of  October.  A 
bill  of  lading,  indorsed  in  blank  by  the  plaintiffs,  and  an  invoice  sub- 
stantially in  the  same  form  as  the  above,  were  enclosed  in  a  letter  from 
the  plaintiffs  to  the  defendants,  dated  the  12th  of  October,  and  which 
was  received  by  the  defendants  on  the  22d  of  November.  This  letter 
was  as  follows  :  — 

"  By  desire  of  our  mutual  friends,  Messrs.  Kilgour  &  Leith,  of  Glasgow,  we 
have  the  pleasure  to  hand  you  herewith  invoice  and  bill  of  lading  for  eight 
cases  VentapoUam  handkerchiefs,  shipped  in  the  '  Essex,'  Captain  W.  N. 
Howard,  to  your  care;  and  we  have  as  usual  drawn  upon  you  at  six  months 
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for  the  equivalent  of  the  amount  of  invoice  in  £302  13s.  8d.,  being  at  the  cur- 
rent exchange  of  Is.  ll^d.  per  rupee,  and  which  will  doubtless  meet  due  honor. 
We  leave  the  insurance  to  be  effected  on  your  side." 

On  the  27th  of  October,  Messrs.  Kilgour  &  Leith  stopped  payment. 
The  goods  by  the  "Providence"  arrived  in  London  on  the  21st  of 
October,  the  goods  by  the  "Essex"  on  the  3d  of  March,  1848.  Both 
parcels  were  received  bj-  the  defendants  under  the  bills  of  lading,  and 
both  were  sold  by  them,  and  the  proceeds,  amounting  to  £671  15s.  9d., 
sought  to  be  recovered  in  this  action,  received  bj^  the  defendants. 
Messrs.  Kilgour  &  Leith  were  before  and  at  the  time,  and  still  are,  in- 
debted to  the  defendants  on  a  balance  of  account  in  a  larger  sum. 

On  the  21st  of  October,  Scott,  Bell,  &  Co.,  the  plaintiffs'  correspond- 
ents in  London,  having  received  the  bill  drawn  against  the  goods  by 
the  "  Providence,"  caused  it  to  be  presented  for  acceptance  to  the  de- 
fendants, who  ultimately  refused  to  accept  it.  The  second  bill  was  also 
presented  for  acceptance  on  the  22d  of  November,  and  dishonored,  and 
both  bills  were  duly  protested. 

Upon  the  foregoing  evidence,  the  learned  judge  was  of  opinion  that 
there  was  no  question  for  the  jury,  and  nonsuited  the  plaintiffs. 

JEhotoles  and  Willes  showed  cause. 

The  Attorney-General  (Montague  Smith  with  him),  in  support  of 
the  rule. 

Parke,  B.  It  was  contended  at  the  trial,  on  behalf  of  the  plaintiffs, 
that  the  sale  of  the  handkerchiefs  was  a  sale  on  a  condition,  either  pre- 
cedent or  subsequent,  that  the  defendants  should  accept  the  bills  drawn 
on  them  in  respect  of  the  handkerchiefs  ;  that,  upon  their  refusal  to 
accept,  the  condition  precedent  was  never  performed,  and  the  property 
in  the  handkerchiefs  never  passed  out  of  the  plaintiffs,  and  that  they 
were  therefore  entitled  to  them  or  their  proceeds ;  and  that,  if  this 
were  not  so,  at  all  events  it  was  subject  to  the  condition  subsequent, 
that  the  defendants  should  accept  the  bills,  and,  if  not,  the  property 
should  revert,  which  condition  was  broken ;  so  that  therebj-  the  plain- 
tiffs became  entitled  to  the  goods  or  their  proceeds  ;  and  whether  the 
sale  was  on  a  condition  or  not,  was  a  question  for  the  jury,  and  ought 
to  have  been  left  to  them.  On  the  other  hand  it  was  contended,  on 
behalf  of  the  defendants,  that  it  was  not  a  sale  upon  a  condition  at  all ; 
that  it  was  an  absolute  sale  by  the  plaintiffs  to  Messrs.  Kilgour  & 
Leith ;  and  that,  upon  the  shipment  of  the  goods  by  the  plaintiffs  on 
account  and  risk  of  Messrs.  Kilgour  &  Leith,  followed  up  by  the  transmis- 
sion of  the  bills  of  lading  to  the  defendants,  —  one  bill  of  lading  making 
them  the  consignees,  and  the  other  the  indorsees,  —  the  property  and 
possession  absolutely  vested  in  Kilgour  &  Leith,  and  these  goods  there- 
bj'  became  theirs,  and  were  at  their  sole  risk,  and  they  alone  were  en- 
titled to  them  and  their  proceeds ;  and  that,  if  the  plaintiffs  had  any 
right  of  action  against  the  defendants,  which  on  their  part  was  denied, 
it  was  upon  a  contract  to  accept  the  bills,  to  be  implied  from  the  accep- 
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tance  of  the  goods,  with  notice  of  the  contents  of  the  letters  of  the  21st 
of  August  and  12th  of  October;  and  that,  whether  it  was  a  sale  upon 
a  condition  or  not,  was  a  question  of  law  for  the  judge,  and  not  one  of 
fact  for  the  jurj  ;  the  entire  case,  so  far  as  related  to  the  contract  of 
sale,  being  contained  in  written  documents,  and  the  parties  never  hav- 
ing had  anj'  personal  communication  with  each  other.  The  learned 
judge  was  of  opinion  that  there  was  no  question  for  the  jury  in  this 
case,  and  that  it  was  for  him  to  decide  what  the  contract  was  ;  and  he 
thought  the  sale  to  Messrs.  Kilgour  &  Leith  was  an  absolute,  not  a 
conditional  one  ;  that  the  property  vested  in  them  upon  the  delivery  on 
board  the  ship,  and  the  transmission  of  the  bills  of  lading  to  the  defend- 
ants ;  and  that  the  plaintiffs  could  not  maintain  the  present  action 
against  the  defendants,  who  have  received  the  goods  and  disposed  of 
them  under  the  authority  of  Kilgour  &  Leith,  and  could  not  bring  an 
action  for  the  proceeds ;  and,  hy  his  direction,  the  plaintiffs  were 
nonsuited. 

We  are  of  opinion  that  the  ruling  of  the  learned  judge  was  correct. 
We  think  that  the  question,  what  was  the  contract  between  the  parties, 
was,  in  this  case,  entirely  one  of  law  for  the  judge  to  decide  upon  ;  nor 
was  there  any  evidence  of  usage  to  which  the  letters  refer,  which  would 
be  matter,  to  be  left  to  the  jury.  Looking  at  the  written  documents 
alone,  the  learned  judge  was  quite  right  in  the  view  he  took  at  the  trial, 
that  the  property  vested  b^'  the  transmission  of  the  bills  of  lading  in 
the  manner  described  to  the  defendants,  with  the  invoices  at  the  same 
time.  If  it  had  been  the  intent  of  the  vendors  to  preserve  their  right  in 
that  propertj'  until  the  bill  drawn  against  it  was  accepted,  they  ought 
to  have  transmitted  tlie  bills  of  lading  indorsed  in  blank  to  an  agent,  to 
be  delivered  over  only  in  case  the  acceptance  took  place.  Having  de- 
livered them  without  that  qualification,  the  property  vested  in  Kilgour 
&  Leith,  or  the  defendants  as  their  agents.  Our  judgment  in  this  case 
is  in  conformity  with  that  of  the  Court  of  Exchequer  Chamber  in  the 
ease  of  Wilmshurst  v.  Bowker,  7  M.  &  Gr.  882  ;  but  there  is  a  passage 
in  the  judgment  of  Lord  Abinger  which  was  much  relied  on  bj'  the 
learned  counsel  for  the  plaintiffs.  The  circumstances  of  the  two  cases 
are  very  similar ;  and  Lord  Abinger  stated,  that  if  the  facts  had  been 
before  a  jury,  he  was  not  prepared  to  say  that  they  might  not  have 
drawn  the  inference  that  the  remitting  of  the  banker's  draft,  the  mode 
of  payment  agreed  on  in  that  case,  was  a  condition  precedent  to  the 
vesting  of  the  property.  In  that  case  there  may  have  been  some  par- 
ticular facts  to  go  to  the  jurj-,  but  at  all  events  it  was  only  the  obiter 
dictum  of  Lord  Abinger.  It  is  sufficient  to  say,  for  the  reasons  before 
given,  we  think  that  in  this  case  there  was  no  question  of  fact  as  to  the 
contract  to  be  submitted  to  the  jury.  Several  other  cases  were  cited 
on  collateral  points,  to  which  it  is  unnecessary  to  refer.  The  rule  is 
therefore  discharged. 

Bule  discharged. 
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FALKE  V.   FLETCHER. 
18  C.  B.  N.  s.  403  :  34  L.  J.  C.  P.  146.     1865. 

This  was  an  action  tried  before  Blackburn,  J.  It  was  brought  for 
the  conversion  of  1,000  tons  of  salt.  The  defendant  pleaded  not  guilty, 
and  that  the  salt  was  not  the  property  of  the  plaintiff. 

It  appeared  at  the  trial  that  the  plaintiff  was  a  salt  merchant,  carry- 
ing on  business  at  Liverpool,  and  that  the  defendant  was  the  owner  of 
a  vessel  called  the  "  Savoir  Faire."  In  the  month  of  November,  1863, 
one  De  Mattos,  a  merchant  in  London,  through  the  plaintiff,  chartered 
the  "  Savoir  Faire  "  to  load  a  complete  cargo  of  salt  and  proceed  there- 
with to  Calcutta ;  the  captain  to  applj'  to  the  plaintiff  for  cargo  and 
custom-house  business. 

It  was  proved  that  De  Mattos  was  frequently  in  the  habit  of  employ- 
ing the  plaintiff  to  charter  vessels  for  the  convej'ance  of  salt,  and  that 
the  course  of  business  was  for  the  plaintiff  to  purchase  the  cargo,  and 
to  load  it  in  his  own  lighters  and  at  his  own  expense.  That  in  the 
course  of  doing  so  he  took  the  mate's  receipts,  which  were  made  out  in 
his  own  name,  and,  when  the  whole  cargo  was  loaded,  he  took  bills  of 
lading  in  his  own  name.  These  he  sent  to  De  Mattos,  with  invoices  of 
the  price  of  the  salt,  and  received  in  exchange  De  Mattos's  acceptances 
for  the  amount.  The  plaintiff  charged  no  commission  to  De  Mattos, 
but  charged  such  a  price  for  the  salt  as  would  remunerate  him  for 
his  trouble. 

This  course  was  followed  in  the  present  instance,  until  about  1,000 
tons  of  salt  were  loaded,  when  the  plaintiff,  having  heard  that  De 
Mattos  had  stopped  payment,  declined  to  load  any  more.  The  defend- 
ant thereupon  filled  up  the  ship  on  his  own  account.  The  plaintiff 
demanded  of  the  captain  bills  of  lading  in  his  own  name  for  the  salt  on 
board  in  exchange  for  the  mate's  receipts.  These  the  defendant  re- 
fused to  permit  him  to  give,  and  the  plaintiff  thereupon  sent  the  mate's 
receipts  to  his  agents  at  Calcutta,  with  directions  to  them  to  claim  the 
Salt  on  its  arrival.  This  was  done,  but  the  captain  refused  to  deliver 
up  the  salt. 

The  learned  judge  directed  the  jury  that,  if  the  property  in  the  salt 
remained  in  the  plaintiff,  the  sailing  away  from  Liverpool  after  the  de- 
mand and  refusal  of  the  bills  of  lading,  was  a  conversion  by  the  defend- 
ant ;  and  that,  if  the  plaintiff  did  not  intend  to  part  with  the  property 
in  the  salt  when  he  placed  it  on  board,  it  remained  in  him  as  against 
De  Mattos  and  also  as  against  the  defendant. 

The  jur3'  found  a  verdict  for  the  plaintiff,  with  damages,  £582  19s. 
6c?.,  the  damages  being  estimated  on  the  assumption  that  there  had 
been,  in  accordance  with  the  direction  of  the  learned  judge,  a  conversion 
at  Liverpool. 

Edward  James  now  moved  for  a  new  trial. 
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WiLLES,  J.  I  am  also  of  opiuion  that  the  learned  judge  left  the 
proper  question  to  the  jury ;  namely,  whether,  looking  at  all  the  cir- 
cumstances, there  was  an  intention  by  the  plaintiff  to  appropriate  the 
salt  to  De  Mattos  and  to  pass  the  property  to  him  when  he  put  it  on 
board  the  vessel.  Looking  to  the  course  of  dealing  between  the  parties, 
I  think  it  is  clear  that  the  jury  were  right.  The  practice  of  sending  the 
bill  of  lading  together  with  the  invoice  direct  to  the  principal  produced 
great  hardships  in  Key  v.  Coteswort,  7  Exch.  535,  the  goods  hating  got 
into  the  hands  of  a  bankrupt  consignee.  That  eventually  led  to  a  prac- 
tice being  adopted  similar  to  that  in  Turner  v.  The  Trustees  of  the 
Liverpool  Docks,  6  Exch.  543,  namely,  for  the  merchant  to  ship  the 
goods  on  board  on  his  own  account.  That  was  the  course  of  business 
adopted  in  previous  transactions  between  the  plaintiff  and  De  Mattos, 
and  there  is  every  reason  to  suppose  that  in  this  case  also  he  meant  to 
retain  that  security.  With  respect  to  the  argument  that  has  been  used, 
that  the  plaintiff  put  the  goods  on  board  as  agent  for  De  Mattos,  that 
appears  to  me  to  be  onlj'  one  circumstance  in  the  case,  and  not  a  con^ 
elusive  one.  In  one  sense,  no  doubt,  he  was  the  agent  of  De  Mattos ; 
but  for  the  purpose  of  considering  this  question  he  must  be  treated  as 
a  vendor,  as  was  done  in  Feise  v.  Wray,  3  East,  98.  With  respect  to 
the  conversion,  I  am  satisfied  that  the  learned  judge  was  right  in  his 
direction  to  the  jury. 

Keating,  J.,  concurred.^  Hide  refused. 
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91  U.  S.  618.     1875. 

Action  of  trover  bj'  the  National  Exchange  Bank  of  Milwaukee  to  re- 
cover damages  for  the  alleged  conversion  of  22,341  bushels  of  wheat. 
The  wheat  was  purchased  in  Milwaukee,  Wis.,  by  McLaren  &  Co.,  in  the 
month  of  September,  1869,  upon  orders  received  from  Smith  &  Co.  of 
Oswego,  N.  Y.,  who  requested  that  the  drafts  on  account  thereof  be 
drawn  on  them  through  the  Merchants'  Bank  of  Watertown,  N.  Y. 
McLaren  &  Co.  paid  for  the  wheat,  and  to  reimburse  themselves 
shipped  it  on  three  vessels,  the  "Kate  Kell^',"  "Grenada,"  and 
"  Corsican,"  and  received  from  the  captains  of  said  vessels  triplicate 
bills  of  lading,  with  McLaren  &  Co.  as  shipj^ers,  and  making  the  wheat 
deliverable  to  the  account  of  W.  G.  Fitch,  cashiey,  care  Merchants' 
Bank,  Watertown,  N.  Y.  McLaren  &  Co.  presented  drafts  drawn  on 
Smith  &  Co.,  with  the  original  bills  of  lading  attached  thereto,  to  the 
National  Exchange  Bank  of  Milwaukee.  It  discounted  them,  placed  the 
proceeds  to  the  credit  of  McLaren  &  Co.,  and  retained  the  bills  of  lading. 

1  The  opinions  of  Eble,  C.  J.,  and  Williams,  J.,  are  omitted. 
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Its  cashier  wrote  a  special  indorsement  on  tlie  back  of  each  bill  of  lad- 
ing.    The  indorsement  on  that  of  the  "  Grenada,''  reads  as  follows  : 

"  On  payment  of  two  drafts  drawn  by  McLaren  &  Co.  on  Smith  Co., 
Oswego,  N.  Y.,  to  my  order,  dated  Sept.  13,  1869,  —  one  draft  at  thirty  days' 
date,  for  $8,000,  and  the  other  at  forty-five  days'  date,  for  $8,000,  both  drafts 
being  payable  at  the  Merchants'  Bank,  Watertown,  N.  Y.,  —  you  will  sur- 
render the  within-mentioned  wheat  to  Smith  &  Co.  or  order.  Should  drafts 
above  mentioned  not  be  promptly  paid,  hold  the  wheat  for  my  account,  with- 
out  recourse.  W.  G.  Fitch,  Cashier.  Milwaukee,  13th  September,  1869. 
To  Merchants'  Bank,  Watertown,  N.  Y." 

A  similar  indorsement,  except  as  to  the  amounts  and  dates  of  the 
drafts,  was  made  on  the  bills  of  lading  of  the  "  Kate  Kelly,"  and  the 
"  Corsican."  McLaren  &  Co.  insured  the  cargoes  from  Milwaukee  to 
Oswego,  and  transferred  the  insurance  certificates  to  the  bank.  After 
making  the  indorsements  on  the  bills  of  lading,  the  cashier  enclosed 
the  drafts,  bills  of  lading,  and  certificates  of  insurance,  to  the  Mer- 
chants' Bank,  Watertown,  N.  Y.  The  letter  as  to  the  "  Kate  Kelly  " 
is  as  follows :  — 

"  Sept.  2.  To  Cashier  Merchants'  Bank,  Watertown,  N.  Y. :  —  I  hand  you 
for  coHection  and  remittance  to  Mercantile  National  Bank,  New  York,  for  my 
credit,  —  [here  follows  a  description  of  the  drafts.] 

"  I  consign  this  wheat  to  you,  to  be  held  as  per  indorsed  bill  of  lading, 
and  surrender  only  on  payment  of  the  drafts  drawn  against  it,  holding  you 
responsible  for  the  same  in  case  of  non-payment  of  the  drafts.  Will  you  re- 
ceive consignments  in  this  way,  charging  reasonably  for  the  same  ?  Yours 
truly,  W.  G.  Fitch,  Cashier." 

On  the  sixth  of  September,  1869,  J.  F.  Moffatt,  cashier  of  the  Mer- 
chants' Bank,  acknowledged  the  receipt  of  the  letter  and  its  enclosures, 
and  later  wrote  that  he  would  receive  consignments  on  the  conditions 
named,  charging  |  per  cent,  commissions  for  so  doing. 

Like  letters  were  written  to  the  cashier  of  the  Merchants'  Bank,  en- 
closing the  drafts,  bills  of  lading,  and  certificates  of  insurance,  of  the 
cargoes  of  the  "Grenada"  and  "Corsican."  The  cashier  of  the 
Merchants'  Bank,  upon  receipt  of  the  drafts  and  bill  of  ladino-  of 
the  "  Kate  Kelly,"  wrote  three  letters,  —  one  to  Smith  &  Co.,  dated 
Watertown,  N.  Y.,  gept.  6,  1869,  as  follows  :  — 

"  Please  find  enclosed  for  acceptance,  and  return  the  following  ;  to  wit: 

McLaren  &  Co.,         on  your  st $4,080.81    and  exg. 

"         "  Oct.  5 7,500.00  " 

"        "  Oct.  20 7,500.00         " 

"  Also  irispeotion  certificate." 

Another  bearing  the  same  date,  as  follows  :  — 

"Proprietors  of  Corn  Exchange  Elevator,  Oswego,  N.  Y. : Please  find 

enclosed  an  order  for  cargo  schooner  '  Kate  Kelly '  for  8,727  bushels  of  Amber 
Milwaukee  wheat,  and  5,527|f  bushels  of  No.  1  Amber  Milwaukee  wheat,  to 
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be  delivered  to  you ;  and  you  will  please  hold  the  same  subject  to,  and  deliver 
the  grain  only  on  payment  of,  the  following  drafts ;  to  wit :  — 

McLaren  &  Co.,  on  Smith  &  Co.,  st.  .     .  14,080.81        and  exg. 

McLaren  &  Co.,  Oct.  5 7,500.00  " 

Oct.  20 7,500.00  " 

And  the  third,  of  the  same  date,  as  follows  :  — 

"  Merchants'  Bank,  Watertown,  N.  Y.,  Sept.  6,  1869.  Robert  Hayes,  Esq., 
Master  schr.  '  Kate  Kelly,'  Oswego,  N.  Y. :  —  Please  deliver  to  the  Corn  Ex- 
change Elevator,  Oswego,  N.  Y.,  your  cargo,  8,727  bushels  of  Amber  Mil- 
waukee wheat,  and  5,527||  bushels  of  No.  1  Amber  Milwaukee  wheat, 
consigned  to  us  by  W.  G.  Fitch,  Esq.,  cashier." 

Like  letters  were  written  in  relation  to  the  cargoes  of  the  "  Gre- 
nada" and  "Corsican,"  except  that  in  the  case  of  the  "  Corsican"  the 
letter  enclosing  the  order  to  the  master  of  that  vessel  to  deliver  her 
cargo  was  addressed  to  "  Smith  &  Co.,  Proprietors  Corn  Exchange 
Elevator."  Smith  &  Co.,  on  receipt  of  the  letters,  paid  each  of  the 
I  sight  drafts,  and  returned  the  time  drafts,  accepted,  to  the  Merchants' 
y  Bank,  without  objection.  .  .  .  The  sight  drafts  were  paid,  and  the 
time  drafts  accepted,  several  days  before  the  arrival  of  the  cargoes  at 
Oswego. 

McLaren  &  Co.  forwarded  to  Smith  &  Co.  invoices  of  the  purchases, 
with  statement  of  account  for  disbursements  and  commissions.  The 
invoice  of  the  "Kate  Kelly"  is  headed,  "Account  purchase  of 
14,250|J  bushels  of  wheat,  bought  for  account,  and  by  order  of  Smith 
&  Co.,  Oswego,  N.  Y.,  through  McLaren  &  Co."  Those  of  the 
"Grenada"  and  of  the  "Corsican"  differ  onlj'  in  the  number  of 
bushels.     No  bills  of  lading  were  sent  to  Smith  &  Co. 

The  "Kate  Kelly"  arrived  in  Oswego,  Sept.  16,  1869.  Her  cargo 
was  discharged  into  the  Corn  Exchange  Elevator  .  .  .  and  a  bill  of 
lading,  dated  Sept.  18,  1869,  signed  by  G.  A.  Bennett,  was  delivered  to 
Smith  &  Co.  Part  of  the  wheat  was  shipped  by  canal  boat  and 
arrived  in  New  York,  October  9,  1869.  Smith  &  Co.  paid  the  time 
draft  of  17,500,  drawn  at  thirty  days.  The  time  draft  of  $7,500,. 
drawn  at  forty-flve  days,  was  unpaid  at  the  date  of  this  shipment. 

The  "Grenada"  arrived  on  the  twentj'-fourth  day  of  September, 
1869.  Paft  of  her  cargo  was  shipped  by  a  canal  boat  by  Smith  & 
Co.,  and  a  bill  of  lading  of  that  date,  signed  by  G.  A.  Bennett,  was 
delivered  to  them.  This  canal  boat  arrived  in  New  York,  Oct.  27, 
1869.  The  two  time  drafts  drawn  on  the  cargo  of  the  "Grenada" 
were  unpaid  at  the  date  of  this  shipment. 

The  "Corsican''  arrived  on  the  8th  October,  1869;  and  on  the 
same  day  Smith  &  Co.  shipped  its  cargo  by  two  canal  boats.  These 
canal  boats  arrived  in  New  York  on  the  4th  November,  1869.  The 
time  drafts  drawn  on  the  cargo  of  the  "Corsican"  were  not  paid  at 
the  time  of  these  shipments.  The  drawees  of  the  drafts  were  the  pre 
prie'tors  of  the  Corn  Exchange  Elevator. 
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The  captains  of  the  three  vessels,  on  their  arrival  at  Oswego,  called 
at  the  office  of  the  Corn  Exchange  Elevator  and  there  received  from 
Smith  &  Co.,  before  delivering  their  cargoes,  the  orders  in  the  letters 
of  the  cashier  of  the  Merchants'  Bank  to  the  "Proprietors  Corn 
Exchange  Elevator,"  and  to  "  Smith  &  Co.,  Proprietors  Corn  Exchange 
Elevator."  The  latter  paid  the  freight  on  the  cargoes,  and  receipted 
therefor  on  the  back  of  the  bills  of  lading  retained  by  the  captains. 

The  shipments  by  Smith  &  Co.  wore  made  without  the  knowledge  or 
consent  of  the  officers  of  the  Merchants'  Bank.  There  was  no  mixture 
in  the  elevator  of  the  cargoes  of  the  "  Kate  Kelly,"  "  Grenada,"  or 
"  Corsican."  Smith  &  Co.,  on  receiving  the  canal  boat  bills  of  lading, 
sent  the  same  with  drafts  attached,  through  banks  in  New  York  city, 
to  Dows  &  Co.,  defendants.  They  paid  the  drafts,  and  received  the 
bills  of  lading. 

All  of  the  time  drafts  drawn  by  McLaren  &  Co.  on  Smith  &  Co. 
(except  the  thirty-day  draft  on  the  cargo  of  the  "  Kate  Kelly  "),  being 
unpaid,  were,  with  the  original  bills  of  lading  and  certificates  of  insur- 
ance, returned  by  the  Merchants'  Bank  to  the  Milwaukee  bank.  The 
latter  having  been  advised  in  October  that  the  wheat  had  been  shipped 
by  Smith  &  Co.,  William  P.  McLaren,  a  member  of  the  firm  of 
McLaren  &  Co.,  went  to  Oswego  to  look  after  it.  He  was  there  from 
about  the  20th  to  the  25th  of  that  month,  and,  on  examination,  found 
no  wheat  in  the  elevator.  Having  ascertained  on  the  22d  that  por- 
tions of  the  cargoes  had  been  shipped  to  Dows  &  Co.,  a  telegram  was 
sent  to  and  received  by  them  on  that  daj',  notif3ing  them  that  the 
wheat  shipped  on  the  canal  boats  was  the  propertj'  of  the  National 
Exchange  Bank  of  Milwaukee.  The  following  daj^,  parties  interested 
in  the  wheat  called  on  Dows  &  Co.,  who  agreed,  that,  if  no  attempt 
was  made  to  stop  the  wheat  on  the  canal,  it  should,  on  its  arrival  in 
New  York,  be  kept  separate ;  that  the  Milwaukee  bank  should  be 
notified  of  its  arrival ;  and  that  they  (Dows  &  Co.)  would  identify  it  as 
the  wheat  coming  out  of  the  said  canal  boats,  and  would  require  proof 
of  the  identity  of  the  wheat  in  the  canal  boats  at  Oswego. 

On  the  arrival  of  the  wheat,  a  formal  demand  in  writing  therefor 
was  made  on  Dows  &  Co.  by  the  Milwaukee  bank.  They  refused  to 
deliver  it  unless  they  were  reimbursed  the  amount  of  their  advances  to 
Smith  &  Co.  and  freight  and  charges,  and  unless  the  Milwaukee  bank 
would  take  care  of  an  order  given  by  Smith  &  Co.  to  Norris  Winslow 
on  them  for  any  margins  in  their  hands  due  Smith  &  Co. 

The  jury  found  a  verdict  in  favor  of  the  "plaintiff  for  $31,111.51. 

Mr.  C.  Van  Santvoord,  for  plaintiffs  in  error. 

Mr.  H.  M.  Finch,  for  defendant  in  error. 

Mk.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  verdict  of  the  jury  having  estaijlished  that  the  wheat  came  to 
the  possession  of  the  defendants  below  (now  plaintiffs  in  error),  and 
that  there  was  a  conversion,  there  is  really  no  controversy  respecting  ' 
any  other  fact  in  this  case  than  whether  the  ownership  of  the  plaintiff 
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had  been  divested  before  the  conversion.  The  evidence  bearing  upon 
the  transmission  of  the  title  was  contained  mainly  in  written  instru- 
ments, the  legal  effect  of  which  was  for  the  court ;  and,  so  far  as  there 
was  evidence  outside  of  these  instruments,  it  was  either  uncontradicted, 
or  it  had  no  bearing  upon  the  construction  to  be  given  to  them.  "We 
have,  therefore,  only  to  inquire  to  whom  the  wheat  belonged  when  it 
came  to  the  hands  of  the  defendants,  and  when  they  refused  to  surrender 
it  at  the  demand  of  the  plaintiff. 

It  is  not  open  to  question  that  McLaren  &  Co.,  having  purchased  it 
at  Milwaukee  and  paid  for  it  with  their  own  monej-,  became  its  owners. 
Though  they  had  received  orders  from  Smith  &  Co.  to  buj'  wheat  for 
them,  and  to  ship  it,  they  had  not  been  supplied  with  funds  for  the  pur- 
pose, nor  had  they  assumed  to  contract  with  those  from  whom  they 
purchased  on  behalf  of  their  correspondents.  They  were  under  no 
obligation  to  give  up  their  title  or  the  possession  on  any  terms  other 
than  such  as  they  might  dictate.  If,  after  their  purchase,  the^-  had 
sold  the  wheat  to  any  person  living  in  Milwaukee,  or  elsewhere,  other 
than  Smith  &  Co.,  no  doubt  their  vendee  would  have  succeeded  to  the 
ownership.  Nothing  in  any  agency  for  Smith  &  Co.  would  have  pre- 
vented it.  This  we  do  not  understand  to  be  controverted.  Having, 
then,  acquired  the  absolute  ownership,  McLaren  &  Co.  had  the  complete 
power  of  disposition  ;  and  there  is  no  pretence  that  thej-  directly  trans- 
mitted their  ownership  to  Smith  &  Co.  Thej-  doubtless  expected  that 
firm  to  become  purchasers  from  them.  They  bought  from  their  vendors 
with  that  expectation.  Accordingly,  they  drew  drafts  for  the  price ; 
but  the}'  never  agreed  to  deliver  the  wheat  to  the  drawees,  unless  upon 
the  condition  that  the  drafts  should  be  accepted  and  paid.  They 
shipped  it;  but  they  did  not  consign  it  to  Smith  &  Co.,  and  they  sent 
to  that  firm  no  bills  of  lading :  on  the  contrary-,  they  consigned  the 
wheat  to  the  cashier  of  the  Milwaukee  bank,  and  handed  over  to  that 
bank  the  bills  of  lading  as  a  security'  for  the  drafts  drawn  against  it,  — 
drafts  which  the  bank  purchased.  It  is  true,  they  sent  invoices.  That, 
however,  is  of  no  significance  by  itself.  The  position  taken  on  behalf 
of  the  defendants,  that  the  transmission  of  the  invoices  passed  the 
propertv  in  the  wheat  without  the  acceptance  and  payment  of  the  drafts 
drawn  against  it,  is  utterly  untenable.  An  invoice  is  not  a  bill  of  sale, 
nor  is  it  evidence  of  a  sale.  It  is  a  mere  detailed  statement  of  the 
nature,  qnantit}-,  and  cost  or  price  of  the  things  invoiced,  and  it  is  as 
appropriate  to  a  bailment  as  it  is  to  a  sale.  It  does  not  of  itself 
necessarily  indicate  to  whom  the  things  are  sent,  or  even  that  they 
have  been  sent  at  all.  Hence,  standing  alone,  it  is  never  regarded  as 
evidence  of  title.  It  seems  unnecessary  to  refer  to  authorities  to  sus- 
tain this  position.  Reference  may,  however,  be  made  to  Shepherd  v. 
Harrison,  Law.  Rep.  5  H.  L.  116,  and  Newcomb  v.  Boston  &  Lowell 
R.  R.  Co.,  115  Mass.  230.  In  these  and  in  manj'  other  cases  it  has  been 
regarded  as  of  no  importance  that  an  invoice  was  sent  by  the  shipper  to 
the  drawee  of  the  drafts  drawn  against  the  shipment,  even  when  the 
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goods  were  described  as  bought  and  shipped  on  account  of  and  at  the 
risk  of  the  drawee. 

It  follows  that  McLaren  &  Co.  remained  the  owners  of  the  wheat,! 
notwithstanding  their  transmission  of  the  invoices  to  Smith  &  Co.  As) 
owners,  then,  they  had  a  right  to  transfer  it  to  the  plaintiff  as  a  security 
for  the  acceptance  and  payment  of  their  drafts  drawn  against  it.  This 
they  did  by  taking  bills  of  lading  deliverable  to  the  cashier  of  the  plain- 
tiff, and  handing  them  over'  with  the  drafts  when  the  latter  were  dis- 
counted. These  bills  of  lading  unexplained  are  almost  conclusive  proof 
of  an  intention  to  reserve  to  the  shipper  the  jus  disponendi,  and  prevent 
the  propertj'  in  the  wheat  from  passing  to-  the  drawees  of  the  drafts. 
Such  is  the  rule  of  interpretation  as  stated  in  Benjamin  on  Sales,  306  ; 
and  in  support  of  it  he  cites  numerous  authorities,  to  only  one  of  which 
we  make  special  reference,  —  Jenkyns  v.  Brown,  14  Q.  B.  496.  There 
it  appeared  that  the  plaintiff  was  a  commission  merchant,  living  in 
London,  and  employing  Klingender  &  Co.  as  his  agents  at  New  Orleans. 
The  agents  purchased  for  the  plaintiff  a  cargo  of  corn,  paying  for  it 
with  their  own  monej'.  They  then  drew  upon  him  at  thirty  days'  sight, 
stating  in  the  body  of  the  drafts  that  they  were  to  be  placed  to  the 
account  of  the  corn.  These  drafts  they  sold,  handing  over  to  the  pur- 
chaser with  them  the  bills  of  lading,  which  were  made  deliverable  to 
the  order  of  Klingender  &  Co.,  the  agents  ;  and  they  sent  invoices  and 
a  letter  of  advice  to  the  plaintiff,  informing  him  that  the  cargo  was 
bought  and  shipped  on  his  account.  On  this  state  of  facts,  the  court 
ruled  that  the  property  did  not  pass  to  the  plaintiff;  that  the  taking  of 
a  bill  of  lading  bj-  Klingender  &  Co.,  deliverable  to  their  own  order, 
was  nearly  conclusive  evidence  that  they  did  not  intend  to  pass  the 
property  in  the  corn  ;  and  that,  by  indorsing  the  bills  of  lading  to  the 
buyer  of  the  bills  of  exchange,  they  had  conveyed  to  him  a  special 
property  in  the  cargo,  so  that  the  plaintiff's  right  to  the  corn  could  not 
arise  until  the  bills  of  exchange  were  paid  hy  him.  That  such  is  the 
legal  effect  of  a  bill  of  lading  taken  deliverable  to  the  shipper's  own 
order,  that  it  is  inconsistent  with  an  intention  to  pass  the  ownership  of 
the  cargo  to  the  person  on  whose  account  it  may  have  been  purchased, ' 
even  when  the  shipment  has  been  made  in  the  vessel  of  the  drawee  of 
the  drafts  against  the  cargo,  has  been  repeatedly  decided.  Turner  v.  \ 
The  Trustees  of  the  Liverpool  Docks,  6  Exch.  543  ;  Schotsmans  v. 
Railway  Co.,  Law  Rep.  2  Ch.  Ap.  336  ;  Ellershaw  v.  Magniac,  6  Exch. 
570.  In  the  present  case  the  wheat  was  not  shipped  on  the  vessels  of 
Smith  &  Co.,  and  the  bills  of  lading  stipulated  for  deliveries  to  the 
cashier  of  the  Milwaukee  bank.  When,  therefore,  the  drafts  against 
the  wheat  were  discounted  by  that  bank,  and  the  bills  of  lading  were 
handed  over  with  the  drafts  as  security,  the  bank  became  the  owner  of 
the  wheat,  and  had  a  complete  right  to  maintain  it  until  payment.  The 
ownership  of  McLaren  &  Co.  was  transmitted  to  it,  and  it  succeeded  to  " 
their  power  of  disposition.  That  the  bank  never  consented  to  part 
with  its  ownership  thus  acquired,  so  long  as  the  drafts  it  had  discounted 
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remained  unpaid,  is  i-endered  certain  bj-  the  uncontradicted  written  evi- 
dence. It  sent  the  drafts,  with  the  bills  of  lading  attached,  to  the 
Merchants'  Bank,  Watertown,  accompanied  with  the  most  positive  in- 
structions, by  letter  and  by  indorsement  on  the  bills,  to  hold  the  wheat 
until  the  drafts  were  paid ;  and  when,  subsequently,  the  Merchants' 
Bank  sent  orders  to  the  masters  of  the  carrying  vessels  to  deliver  it  to 
the  "Corn  Exchange  Elevator,  Oswego,  N.  Y.,"  the^'  accompanied  the 
orders  with  letters  to  Smith  &  Co.,  the  proprietors  of  the  elevator,  con- 
taining clear  instructions  to  hold  the  grain,  and  "deliver"  it  onlj'  on 
payment  of  the  drafts.  To  these  instructions  Smith  &  Co.  made  no 
objection.  Now,  as  it  is  certain  that  whether  the  propertj-  in  the  wheat 
passed  to  Smith  &  Co.  or  not  depends  upon  the  answer  which  must  be 
given  to  the  question  whether  it  was  intended  by  McLaren  &  Co.,  or  by 
the  Milwaukee  bank,  their  successors  in  ownership,  that  it  should  pass 
before  payment  of  the  drafts,  where  can  there  be  anj-  room  for  doubt? 
What  is  there  upon  which  to  base  an  inference  that  it  was  intended 
Smith  &  Co.  should  become  immediate  owners  of  the  wheat,  and  be 
clothed  with  a  right  to  dispose  of  it  at  once?  Such  an  inference  is  for- 
bidden, as  we  have  already  said,  by  the  bills  of  lading  made  deliverable 
to  W.  G.  Fitch,  cashier  of  the  Milwaukee  bank  ;  and  it  is  inadmissible, 
in  view  of  the  express  orders  given  bj'  that  bank  to  their  special  agents, 
the  Merchants'  Bank  at  Watertown,  directing  them  to  hold  the  wheat 
subject  to  the  paj-ment  of  the  drafts  drawn  against  it.  No  intent  to 
vest  immediate  ownership  in  the  drawees  of  the  drafts  can  be  implied 
in  the  face  of  these  express  arrangements  and  positive  orders  to  the 
contrary.  It  is  true  that  Smith  &  Co.  were  the  proprietors  of  the  Corn 
Exchange  Elevator,  and  that  the  wheat  was  handed  over  to  the  "  custody 
of  the  elevator  "  at  the  direction  of  the  Merchants'  Bank  ;  but  it  cannot 
be  claimed  that  that  was  a  delivery  to  the  drawees  under  and  in  pur- 
suance of  their  contract  to  purchase.  The  Merchants'  Bank,  having 
been  only  special  agents  of  the  owners,  had  no  power  to  make  such  a 
delivery  as  would  divest  the  ownership  of  their  principals.  StoUenwerck 
et  al.  V.  Thacher,  115  Mass.  124.  And  they  made  no  attempt  to  divest 
that  ownership.  They  guardedly-  retained  the  jus  disponendi.  Con- 
currently with  their  directions  that  the  wheat  should  be  delivered  to  the 
elevator,  in  the  very  orders  for  the  deliver^-,  they  stated  that  the  car- 
goes were  for  the  account  of  W.  G.  Fitch,  cashier,  and  were  to  be  held 
subject  to  their  order.  By  accompanying  letters  to  the  proprietors  of 
the  elevator,  they  stated  that  the  cargoes  were  delivered  to  them  "to 
be  held  subject  to  and  delivered  only  on  payment  of  the  drafts  drawn 
by  McLaren  &  Co."  All  this  contemplated  a  subsequent  delivery,  — 
\A^mevy  after  the  receipt  of  the  grain  in  the  elevator,  and  when  the 
'drafts  should  be  paid.  It  negatives  directly  the  possibility  that  the  de- 
livery into  the  elevator  was  intended  as  a  consummation  of  the  purchase, 
or  as  giving  title  to  the  purchasers.  It  was  a  clear  case  of  bailment, 
utterly  inconsistent  with  the  idea  of  ownership  in  the  bailees.  A  man 
cannot  hold  as  bailee  for  himself.     By  the  act  of  accepting  goods  in 
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bailment,  he  acknowledges  a  right  or  title  in  the  bailor.  When,  there- 
fore, as  was  said  in  the  court  below,  "  the  proprietors  of  the  Corn 
Exchange  Elevator,  or  Smith  &  Co.,  received  the  wheat  under  the 
instructions  of  the  Merchants'  Bank,  they  received  it  with  the  knowl- 
edge that  the  deliver}'  to  them  was  not  absolute ;  that  it  was  not  placed 
in  their  hands  as  owners,  and  that  they  were  not  thereby  to  acquire 
title."  They  were  informed  that  the  holders  of  the  drafts,  and  bills  of 
lading,  had  no  intention  to  let  go  their  ownership  so  long  as  the  drafts 
remained  unpaid.  The  possession  they  had,  therefore,  was  not  their 
possession.  It  belonged  to  their  bailors ;  and  they  were  mere  ware- 
housemen, and  not  vendees. 

We  agree,  that  where  a  bill  of  lading  has  been  taken  containing  a 
stipulation  that  the  goods  shipped  shall  be  delivered  to  the  order  of  the 
shipper,  or  to  some  person  designated  bj'  him  other  than  the  one  on 
whose  account  they  have  been  shipped,  the  inference  that  it  was  not 
intended  the  property  in  the  goods  should  pass,  except  by  subsequent 
order  of  the  person  holding  the  bill,  may  be  rebutted,  though  it  is  held 
to  be  almost  conclusive ;  and  we  agree,  that  where  there  are  circum- 
stances pointing  both  ways,  some  indicating  an  intent  to  pass  the 
ownership  immediately,  notwithstanding  the  bill  of  lading,  in  other 
words,  where  there  is  anything  to  rebut  the  effect  of  the  bill,  it  becomes 
a  question  for  the  jury  whether  the  property  has  passed.  Such  was  the 
case  of  Ogg  v.  vShuter,  10  Law  Rep.  C.  P.  159.  There  the  ordinary 
effect  of  a  bill  of  lading  deliverable  to  the  shipper's  order  was  held  to 
be  rebutted  by  the  court  sitting  with  power  to  draw  inferences  of  fact. 
The  delivery  to  the  carrier  was  "  free  on  board,"  and  the  bill  of  lading 
was  sent  to  the  consignor's  agent.  The  goods  were  also  delivered  into 
the  purchasers' bags,  and  there  was  a  part  payment.  But  in  this  case 
there  are  no  circumstances  to  rebut  the  intent  to  retain  ownership  exhib- 
ited in  the  bills  of  lading,  and  confirmed  throughout  by  the  indorsements 
on  the  bills,  and  by  the  written  instructions  to  hold  the  wheat  till  pay- 
ment of  the  drafts.  Nothing  in  the  evidence  received  or  offered  tended 
to  show  anj'  other  intent.  Hence  there  was  no  necessity  of  submitting 
to  the  jury  the  qu'estion,  whether  there  was  a  change  of  ownership. 
That  would  have  been  an  invitation  to  find  a  fact  of  whieli  there  was  no 
evidence.  The  circumstances  as  relied  upon  by  the  plaintiffs  in  error 
as  tending  to  show  that  the  propertj'  vested  in  Smith  &  Co.,  cannot 
have  the  significance  attributed  to  them. 

It  is  certainly  immaterial  that  the  wheat  was  consigned  to  W.  G.  Fitch, 
cashier,  care  of  the  Merchants'  Bank,  Watertown,  and  that  it  was  thus 
consigned  at  the  request  of  Smith  &  Co. ,  made  to  McLaren  &  Co. 
Had  it  been  consigned  directly  to  that  bank,  and  had  there  been  no 
reservation  of  the  jus  disponendi  accompanying  the  consignment,  the 
case  might  have  been  diflTerent.  Then  an  intent  to  deliver  to  the  pur- 
chasers might  possibly  have  been  presumed  ;  but,  as  the  case  was,  no 
room  was  left  for  such  a  presumption.  The  express  direction  to  hold 
the  wheat  for  the  payment  of  the  drafts,  and  to  deliver  it  only  on  pay- 
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J  merit,  removes  the  possibility  of  any  presumed  intent  to  deliver  it  while 
the  drafts  remained  unpaid.  A  shipment  on  the  purchaser's  own  vessel 
is  ordinarily  held  to  pass  the  property  to  the  purchaser,  but  not  so  if 
the  bill  of  lading  exhibits  a  contrary  intent,  —  if  thereby  the'  shipper 
reserves  to  himself  or  to  his  assigns  the  dominion  over  the  goods 
shipped.  Turner  v.  The  Trustees  of  the  Liverpool  Docks,  supra. 
There  are  many  such  decisions.  A  strong  case  maj-  be  found  in  the 
Court  of  Queen's  Bench,  decided  in  1840.  It  is  Mitchel  v.  Ede,  11 
Ad.  &  E.  888.  A  Jamaica  planter,  being  the  owner  of  sugars,  and 
indebted  to  the  defendant,  residing  in  London,  for  more  than  their 
value,  shipped  them  at  Jamaica,  on  the  4th  or  April,  on  a  ship  belong- 
ing to  the  defendant  which  was  in  the  habit  of  carrying  supplies  to 
Jamaica  to  the  owner  of  the  sugars,  and  others,  and  taking  back  con- 
signments from  him  and  others.  On  the  same  day  he  took  a  bill  of 
lading,  hy  which  the  goods  were  stipulated  to  be  delivered  to  the  defend- 
ant at  London,  he  paying  freight.  Two  days  afterwards  (April  6)  the 
shipper  made  an  indorsement  on  the  bill  that  the  sugars  were  to  be  de- 
livered to  the  defendant  only  on  condition  of  his  giving  securitj-  for 
certain  payments,  but  otherwise  to  the  plaintiff's  agent.  He  also  drew 
drafts  on  the  defendant.  At  the  same  time  he  indorsed  the  bill  of 
lading,  and  delivered  it  to  the  plaintiff,  to  whom  he  was  indebted.  The 
bill  was  never  in  the  defendant's  hands.  The  sugars  arrived  in  London  ; 
and  the  defendant  paid  the  drafts  drawn  by  the  shipper,  but  did  not 
comply  with  the  conditions  of  the  indorsement  of  April  6.  On  this 
state  of  facts,  it  was  held  by  the  court  that  the  plaintiff  was  entitled  to 
the  sugars  ;  that  the  shipper  had  not  parted  with  the  property  bj-  de- 
livering it  on  board  the  defendant's  ship,  employed  as  it  was,  nor  by 
accepting  the  bill  of  lading  as  drawn  on  the  4th  of  April ;  and  that  he 
was  entitled  to  change  the  destination  of  the  sugars  till  he  had  delivered 
them  or  the  bill.  In  the  case  now  in  hand,  there  never  was  an  instant, 
after  the  purchase  of  the  wheat  by  McLaren  &  Co.,  when  there  was  not 
an  express  reservation  of  the  right  to  withhold  the  deliver}-  from  Smith 
&  Co.,  and  also  an  avowed  purpose  to  withhold  it  until  the  drafts 
should  be  paid.  Consent  to  consign  the  wheat  to  W.  G.  Fitch,  cashier, 
care  of  Merchants'  Bank,  amounts,  therefore,  to  no  evidence  of  con- 
sent that  it  should  pass  into  the  control  and  ownership  of  the 
purchasers. 

It  has  been  argued  on  behalf  of  the  plaintiffs  in  error  that  the  corre- 
spondence between  Smith  &  Co.  and  McLaren  &  Co.  shows  that  the 
wheat  was  wanted  by  the  former  to  supply  their  immediate  need  ;  and 
that,  therefore,  it  was  a  legitimate  inference  that  both  parties  to  the 
correspondence  intended  an  immediate  delivery.  If  this  were  so,  it 
was  still  in  the  power  of  the  vendors  to  change  the  destination  of  the 
property  until  delivery  was  actually,  or  at  least  symbolically,  made ; 
and  that  the  intention,  if  anj'  ever  existed,  was  never  carried  out,  the 
bills  of  lading  prove.  It  may  be  that  Smith  &  Co.  expected  to  secure 
early  possession  of  the  wheat  by  obtaining  discounts  from  the  Water- 
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town  bank,  and  then  bj-  taking  up  the  drafts.  If  so,  it  would  .account 
for  their  request  that  the  drafts  and  bills  of  lading  might  be  sent  through 
that  bank ;  but  that  has  no  tendency  to  show  an  assent  by  either 
McLaren  &  Co.  or  the  Milwaukee  bank  to  an  unconditional  delivery  of 
the  property  before  payment  of  the  drafts. 

Nor  does  the  fact  that  any  engagement  to  hold  themselves  responsible 
for  the  safe  keeping  of  the  wheat  for  the  plaintiff,  and  subject  to  its 
orders  until  the  drafts  drawn  against  it  should  be  paid,  was  exacted 
from  the  Watertown  bank,  have  any  tendency  to  prove  such  an  assent. 
This  was  an  additional  protection  to  the  continued  ownership  of  the 
plaintiff ;  and  the  words  of  the  engagement  plainlj'  negative  an^-  consent 
to  a  divestiture  of  that  ownership. 

Without  reference,  therefore,  to  the  testimony  of  McLaren,  —  which 
was,  in  substance,  that,  before  the  shipments,  the  agent  of  Smith  & 
Co.  was  informed,  that  while  the  shipping  firm  would  agree  to  send 
their  time  drafts  through  any  bank  he  might  designate,  and  consign  the 
property  to  anj'  responsible  bank  Smith  &  Co.  might  designate,  they 
would  adhere  to  their  positive  business  rule  in  such" cases,  and  on  no 
account  consent  that  any  property  so  shipped  should  pass  out  of  the 
control  of  the  banks  in  whose  care  it  had  been  placed  until  all  drafts 
made  against  it  had  been  paid,  —  without  reference  to  this,  we  think  it 
clear  that  the  ownership  of  the  wheat,  for  the  conversion  of  which  the 
defendants  were  sued,  never  vested  in  Smith  &  Co.,  never  passed  out' 
of  the  plaintiff. 

This  is  a  conclusion  necessarily  drawn  from  the  written  and  uncontra- 
dicted evidence ;  and  there  is  nothing  in  anj'  evidence  received,  or 
offered  by  the  defendants  and  overruled  by  the  court,  which  has  any 
tendency  to  resist  the  conclusion.  It  is  unnecessarj',  therefore,  to  ex- 
amine in  detail  the  numerous  assignments  of  error  in  the  admission 
and  rejection  of  evidence.  None  of  the  rulings  have  injured  the 
defendants. 

If,  then,  the  Exchange  Bank  of  Milwaukee  was  the  owner  of  the 
wheat  when  Smith  &  Co.  undertook  to  ship  it  to  the  defendants,  an 
when  the  defendants  received  it  and  converted  it  to  their  use,  the  right  of 
the  bank  to  recover  in  this  action  is  incontrovertible.  Smith  &  Co. 
were  incapable  of  divesting  that  ownership.  The  defendants  could 
acquire  no  title,  or  even  lien,  from  a  tortious  possessor.  However  inno- 
cent thej'  may  have  been  (and  they  were  undoubtedly  innocent  of  any 
attempt  to  do  wrong),  they  could  not  obtain  ownership  of  the  wheat 
from  anj'  other  than  the  owner.  The  owner  of  personal  property  can- 
not be  divested  of  his  ownership  without  his  consent,  except  by  process 
of  law.  It  is  not  claimed,  and  it  could  not  be,  that  the  defendants  were 
deceived  or  misled  bj^  any  act  of  the  plaintiff.  They  are  the  victims  of 
a  gross  fraud  perpetrated  bj'  Smith  &  Co.  ;  and,  however  unfortunate 
their  ease  may  be,  they  cannot  be  relieved  by  casting  the  loss  upon  the 
plaintiff,  who  is  at  least  equally  innocent  with  themselves,  and  who  has 
used  the  extremest  precaution  to  protect  its  title. 
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It  is  sufficient  to  add,  that,  in  our  opinion,  there  is  no  just  reason  for 
complaint  against  the  instruction  given  by  the  circuit  judge  to  the  jury, 
and  his  rulings  upon  the  subject  of  damages  and  interest. 

Judgment  affirmed.^ 


STRAUS   V.   WESSEL. 

30  Ohio  St.  211.     1876. 

H.  H.  Wessel  &  Co.,  of  Cincinnati,  advanced  to  Stephens  &  Bro.,  pork 
packers  in  Indiana,  $5,000,  the  latter  agreeing  to  ship  all  the  pork  they 
would  cut  during  the  season  to  be  sold  by  H.  H.  Wessel  &  Co. ,  on  com- 
mission, the  proceeds,  after  paying  freight  and  commissions,  to  be  ap- 
plied on  the  indebtedness,  and  any  balance  to  be  paid  to  Stephens  & 
Bro.  They  made  several  shipments  to  H.  H.  Wessel  &  Co.,  but  did  not 
send  hills  of  lading.  The  consignee  obtained  the  goods  on  their  arrival 
in  Cincinnati.  March  24,  1870,  Stephens  &  Bro.  made  a  shipment  to 
H.  H.  Wessel  &  Co.,  retaining  the  bill  of  lading,  but  sending  the  follow- 
ing letter  of  advice,  which  was  received  March  26,  1870  :  — 

Shoals,  Ind.,  March  24,  1870. 
Messrs.  H.  H.  Wessel  Co.  : 

Gents,  —  Shipped  to-day  car  No.  761.  [Here  follows  a  description  of  the 
articles.] 

The  balance  of  meat  we  will  ship  whenever  you  order.  We  think  it  best 
to  hold  the  lard.  I  send  you  two  kinds  of  hogs'  heads,  —  one  with  fat  on,  the 
other  skinned,  which  notice.  We  deliver  you  this  load  on  our  indebtedness. 
Do  the  best  you  can. 

Yours  truly,  Stephens  &  Brother. 

1  Ogg  V.  Sliuter,  referred  to  in  the  foregoing  opinion,  was  reversed  in  the  Court  of 
Appeal,  1  C.  P.  D.  47  (1875).  Lord  Chancellor  Cairns'  opinion  is  as  follows:  "In 
this  case  it  appears,  from  the  judgments  below,  that  the  Court  of  Common  Fleas 
drew  the  inference  of  fact  that  the  plaintiffs  were  not  in  default  in  refusing  to  accept 
the  draft  for  i34  which  was  tendered  to  them  for  acceptance  along  with  the  bill  of 
lading.  We  have  been  unable  to  reconcile  this  finding  with  the  statements  in  the 
case,  more  particularly  with  the  statement  in  paragraph  13,  which  seems  to  us  to 
show  that  the  plaintiffs  were  in  default.  Taking  this  fact,  as  we  understand  it,  we 
think  that  the  judgment  in  favor  of  the  plaintiffs  is  erroneous,  and  should  be  reversed. 
The  transactions  in  which  merchants  shipping  goods  on  the  orders  of  others  protect 
themselves  by  taking  a  bill  of  lading,  making  the  goods  deliverable  to  the  shipper's 
order,  involve  property  of  immense  value,  and  we  are  unwilling  to  decide  more  than 
is  required  by  the  particular  case.  But  we  think  this  much  is  clear,  that  where  the 
shipper  takes  and  keeps  in  his  own  or  his  agent's  hands  a  bill  of  lading  in  this  form 
to  protect  himself,  this  is  effectual  so  far  as  to  preserve  to  him  a  hold  over  the  goods 
until  the  bill  of  lading  is  handed  over  on  the  conditions  being  fulfilled,  or  at  least 
until  the  consignee  is  ready  and  willing  and  offers  to  fulfil  these  conditions,  and  de- 
mands the  bill  of  lading.  And  we  think  that  such  a  hold  retained  under  the  bill  of 
lading  is  not  merely  a  right  to  retain  possession  till  those  conditions  are  fulfilled,  but 
involves  in  it  a  power  to  dispose  of  the  goods  on  the  vendee's  default,  so  long,  at 
least,  as  the  vendee  continues  in  default.  It  is  not  necessary  in  this  case  to  consider 
what  would  be  the  effect  of  an  offer  by  the  plaintiffs  to  accept  the  draft  and  pay  the 
money  before  the  sale,  for  no  such  offer  in  this  case  was  ever  made." 
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On  March  28,  1870,  while  in  the  possession  of  the  railroad  company 
at  Cincinnati,  it  was  attached  by  J.  P.  Straus  &  Co.,  on  a  claim  against 
Stephens  &  Bro.  H.  H.  Wessel  &  Co.  paid  the  freight  bill  in  the  usual 
■way,  and  brought  replevin  against  the  sheriff  and  J.  P.  Straus  &  Co., 
and  recovered  judgment.     Defendants  bring  error. 

Stallo  &  Kittredge,  for  plaintiffs  in  error. 

John  Johnson,  for  defendant  in  error. 

Scott,  J.  It  is  clear  that  the  rights  and  interests  of  the  plaintiffs  in 
error  in  the  property  which  they,  as  creditors  of  Stephens  &  Bro.,  caused 
to  be  attached,  can  be  no  greater  than  those  of  their  alleged  debtor, 
Stephens  &  Bro.  They  could  attach  only  the  interest  of  their  debtors 
in  the  property,  and  in  this  controversj'  must  stand  in  their  shoes. 
Now,  for  whom  was  the  pork  in  question  held  by  the  carrier  at  the  time 
of  the  levy  of  the  attachment?  It  had  been  delivered  by  Stephens  & 
Bro.  to  the  carrier  for  transportation  to  Cincinnati  and  delivery  to  the 
consignee,  H.  H.  Wessel  &  Co.  By  the  express  terms  of  their  bill  of 
lading,  it  was  the  dut}'  of  the  carrier  to  deliver  it  only  to  the  consignee 
named  therein.  By  the  invoice  and  letter  of  advice  sent  to  the  con- 
signees immediately  before  the  shipment,  it  is  very  clear  that  the  con- 
signors had  appropriated  the  pork  shipped  and  the  net  proceeds  of  its 
sale  to  the  partial  discharge  of  their  indebtedness  to  the  consignees  for 
cash  previously  advanced.  They  expressly  say,  "  We  deliver  you  this 
load  on  our  indebtedness." 

The  consignors  of  this  shipment  had  not  only  the  right,  but,  under 
their  contract  with  the  consignees,  it  was  their  duty  so  to  appro- 
priate it.     ^ 

The  relation  of  the  parties  to  this  shipmept  differed  in  no  substantial 
respect  from  that  of  the  ease  in  which  goods  are  shipped  by  a  vendor 
to  a  purchaser  who  has  previously  ordered  and  paid  for  them.  And  in 
such  a  case  it  is  well  settled  that  the  delivery  of  goods  to  a  common 
carrier  for  conveyance  to  the  purchaser  is  equivalent  to  a  delivery  to 
the  purchaser  himself.  The  carrier  is  in  that  case,  in  contemplation  of 
law,  the  bailee  of  the  person  to  whom,  not  by  whom,  the  goods  are 
sent ;  the  latter,  in  employing  the  carrier,  being  considered  as  the  agent 
of  the  former  for  that  purpose.  Benj.  on  Sales,  §  181,  and  the  numer- 
ous authorities  there  cited.  By  the  terms  of  the  letter  of  advice  in  this 
ease,  there  can  be  no  doubt  that  Stephens  &  Bro.,  by  delivering  the 
pork  to  the  carrier,  intended  thereby  to  invest  the  consignees,  Wessel  & 
Co.,  with  the  full  and  rightful  possession,  and  the  absolute /ms  dispO' 
nendi  of  the  property,  for  the  purposes  of  their  contract. 

They  intended  to  retain  no  interest  even  in  the  proceeds  of  its  sale, 
other  than  the  right  to  have  the  net  amount  applied  in  partial  satisfac- 
tion of  their  indebtedness  to  the  consignees.  And  to  this  intention  a 
controlling  effect  must  be  given.  Emery's  Sons  v.  Irving  National 
Bank,  25  Ohio  St.  360. 

It  is  claimed,  however,  by  counsel  for  plaintiff  in  error  that,  irrespec- 
tive of  the  intention  of  Stephens  &  Bro.,  in  their  shipment  of  the  pork, 
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by  taking   the  bill  of  lading  in  their  own  name,  and   retaining  its 

possession,  they   reserved   for   themselves    the   power   to    dispose   of 

the   property,  and  vest  the  title  thereto  in  any  bona  fide   purchaser 

by  a  simple   delivery  of  the  bill  of  lading,  and  that  thej-  therefore 

;-emained  the  owners  of  the  propertj-,  in  contemplation  of  law,  until  it 

came  to  the  actual  possession  of  the  consignees.     But  we  think  this 

■^    position  cannot  be  maintained.     A  bill  of  lading,  though  transferable 

by  deliverj',  like  commercial  paper,  "  is  unlike  commercial  paper  in  this  : 

I  the  assignee  cannot  acquire  a  better  title  to  the  propertj-  thus  sjmboli- 

I  cally  delivered   than  his  assignor   had   at   the  time   of  assignment." 

Emery's  Sons  v.  Irving  National  Bank,  supra,  p.  368  ;  Benj.  on  Sales, 

§  864. 

Hence,  as  Stephens  &  Bro.,  under  the  circumstances  of  this  case,  had 
parted  with  all  right  of  control  over  the  property  in  question,  thej^ 
could  confer  no  such  right  on  another  by  a  transfer  of  the  bill  of 
lading. 

We  think  the  evidence  in  the  case  shows  that  at  the  time  of  the  levy 
of  the  attachment  the  property  in  question  was  constructively  in  the 
possession  of  defendant  in  error,  who  had  the  full  and  sole  power  of 
disposition  over  it,  and  the  right  to  retain  the  proceeds  of  its  sale. 

The  authorities  cited  by  counsel  for  defendant  in  error  fullj-  sus- 
tain these  views,  and  justify  us  in  saj'ing  that  the  judgment  of  the  court 
below  must  be  affirmed.  Jvdgment  affirmed. 


FARMERS'   ETC.   BANK  v.   LOGAN  et  ai. 

74  N.  Y.  568.     1878. 

FoLGER,  J.  This  is  an  action  brought  bj-  the  plaintiff  to  recover  of 
the  defendants  the  value  of  a  canal-boat  load  of  wheat,  alleged  to  be 
the  property  of  the  plaintiff  and  to  have  been  taken  bj"  the  defendants 
and  converted  to  their  own  use. 

The  plaintiff  recovered  judgment  against  all  of  the  defendants.  The 
defendants  Logan  &  Preston  have  appealed,  and  they  contest  the 
recovery.  They  did,  in  fact,  take  the  wheat  and  ship  it  abroad  for  their 
own  purposes  and  benefit.  They  bought  it  from  the  defendant  Brown, 
at  the  produce  exchange  in  New  York  City,  and  paid  for  it,  all  in  the 
usual  course  of  business  of  that  mart.  They  did  not  see,  nor  seek  for, 
any  evidence  of  the  title  of  Brown,  or  of  his  right  to  sell ;  nor  was  there 
any,  save  that  the  wheat  was  in  his  actual  custody,  by  virtue  of  a 
special  deposit  of  it  with  him  in  trust,  and  that  he  had,  and  exhibited, 
samples  of  it  on  'Change. 

The  wheat  was  first  owned  by  one  Perot,  at  Buffalo,  N.  Y.  It  was  in 
an  elevator  there.  Sears  &  Daw  were  commission  merchants  at  that 
place.     They  acted,  in  the  purchase  of  wheat  for  him,  as  correspon* 
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dents  and  agents  there  of  the  defendant  Brown,  who  resided  and  did 
business  in  New  York  Citj-.  At  this  time  they  had  an  order  from  him 
to  buy  two  boat-loads  of  wheat.  To  fill  that  order,  the^-  negotiated 
with  Perot  for  the  wheat  in  the  elevator,  and  bought  it  for  Brown.  But 
they  bought  of  Perot  on  their  own  credit,  and  they  paid  him  for  it  with 
money  obtained  by  them,  as  will  appear  further  on.  They  took  a  bill 
of  sale  from  Perot,  which  ran  in  their  own  name,  to  themselves.  Perot 
knew  not  Brown  in  the  transaction.  The  money,  with  which  the  wheat 
was  paid  for  to  Perot,  was  got  by  them  in  this  wa}-.  After  the  wheat 
was  spouted  from  the  elevator  into  a  canal-boat,  owned  and  navigated 
by  persons  not  connected  with  the  defendant  Brown,  the  master  of  it 
made  a  bill  of  lading,  stating  the  shipment  of  the  wheat  to  be  b^'  them, 
as  agents  and  forwarders,  to  New  York,  on  account  and  order  of  the 
plaintiff,  with  a  direction  appended  to  notify  Brown  at  that  place.  They 
then  drew  their  own  draft  on  Brown,  to  the  official  order  of  the  plain- 
tiff's cashier.  That  draft  arid  the  bill  of  lading,  with  a  certificate  of 
insurance  of  the  wheat,  were  given  to  the  plaintifiF,  which,  with  notice 
of  all  the  facts  at  that  time  existing,  on  the  strength  and  secarity  of 
those  papers,  discounted  the  draft  for  Sears  &  Daw,  and  gave  the 
avails  thereof  to  them.  They  deposited  the  money  thus  obtained,  to 
their  own  credit,  in  The  White's  Bank,  and  paid  Perot  for  the  wheat  by 
their  own  check  to  him  thereon.  The  bill  of  lading  and  other  papers 
were  retained  by  the  plaintiff.  The  draft  was  indorsed  by  it  to  its 
correspondent  bank  in  New  York  City.  The  bill  of  lading  and  certifi- 
cate of  insurance  were  pinned  to  the  draft.  There  was  stamped  upon 
the  draft  a  direction  to  the  correspondent  bank  to  deliver  the  bill  of  lad- 
ing and  certificate  to  Brown,  on  his  acceptance  of  the  draft.  There  was 
stamped  on  the  bill  of  lading  a  statement  addressed  to  Brown,  in  purport 
that  the  wheat  and  the  insurance  of  it  were  pledged  to  the  plaintiff,  as 
security  for  the  payment  of  the  draft ;  and  that  the  wheat  was  put  into\ 
his  custody,  in  trust,  for  that  purpose,  not  to  be  diverted  to  any  other  1 
use,  until  the  draft  was  paid ;  and  that  upon  his  accepting  and  paying  I 
the  draft,  the  claim  of  the  plaintiff  would  cease.  The  papers  were  sent  to  ' 
the  correspondent  bank,  in  New  York  City,  with  instructions  in  conform- 
ity with  the  matter  stamped  upon  the  papers.  The  draft  was  presented 
to  Brown,  and  was  accepted  by  him.  The  bill  of  lading  was  delivered 
to  and  kept  by  him.  After  that,  the  wheat  reached  New  York  City  ;  but 
before  the  maturity  of  the  draft.  Brown  procured  samples  of  it,  made  the 
sale  of  it,  and  with  money  got  from  Logan  &  Preston  by  an  advance  on 
the  price,  paid  the  freight  and  other  charges  of  the  carrier.  Logan  &  {/ 
Preston  received  the  wheat  from  the  carrier,  and  sent  it  abroad. 

These  facts  are  suflScient  to  make  application  of  what  we  conceive  to 
be  the  law  controlling  the  case. 

There  lies  at  the  base  of  the  matter  an  elementary  principle  of  the 
common  law  well  known  and  often  stated,  but  which  may  be  profitably 
repeated  here,  from  a  high  source,  as  the  foundation  of  our  discussion. 
A  purchaser  of  chattels  takes  them,  as  a  general  rule,  subject  to  what- 
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ever  may  turn  out  to  be  inflrmities  ia  the  title.  A  purchaser  in  market 
overt  is  an  exception.  But  if  not  bought  there,  though  the  purchase  be 
bona  fide,  the  title  got  may  not  prevail  against  the  owner.  Again : 
where  the  owner  has  parted  with  the  chattel  to  another,  on  a  de  facto 
contract,  a  purchaser  from  that  other  bona  fide  will  obtain  an  indefea- 
sible title.  By  a  de  facto  contract  is  meant  one  which  has  purported  to 
pass  the  property-  from  the  owner  to  another.  See  Cundy  v.  Lindsay, 
L.  R.  3  Appeal  Cases,  459. 

In  the  case  in  hand,  there  was  not  a  purchase  b}-  the  appellants  in 
market  overt,  for  such  place  and  effect  of  sale  is  not  recognized  in  this 
State.  Wheelwright  v.  Depeyster,  1  J.  E.  471-480  ;  Mowrey  v.  "Walsh, 
8  Cow.  238.  The  title  set  up  by  the  appellants  cannot  prevail  then, 
unless  they  purchased  in  good  faith  from  the  real  owner,  or  from  one  to 
whom  the  real  owner  had  parted  with  the  goods  on  a  (fe/ac^o  contract. 
The  difference  between  the  parties  arises,  when  the  question  is  put,  to 
whom  did  Perot,  the  acknowledged  real 'owner  at  first,  part  with  it 
thereby  ^  to  Brown,  or  to  Sears  &  Daw?  The  appellants  claim  that 
the  contract  of  sale  from  Perot  was  to  Brown ;  that  he  became  the  owner ; 
that  the  wheat  was  indeed  pledged  to  the  plaintiff ;  but  that  Brown  was 
the  general  owner  and  the  pledgor ;  that  when  the  plaintiff,  being  but  a 
pledgee,  put  the  possession  of  it  in  Brown,  it  lost  its  lien,  as  against  a 
bona  fide  purchaser  from  him.  So  that  the  important  inquiry  is,  who 
did,  upon  all  the  facts  of  the  case,  become  the  owner  of  the  wheat,  by 
the  transaction  with  Perot?  It  is  conceded  to  be  the  vital  point  in  the 
case  of  the  appellants,  that  Brown,  from  whom  they  purchased,  had  a 
title  of  his  own  in  the  goods,  which,  subject  to  the  lien  of  the  plaintiff, 
he  could  transfer,  and  that  the  voluntary  surrender  of  the  possession  to 
him  by  the  plaintiff  enabled  him  to  make  an  effectual  transfer  of  it,  free 
from  that  lien. 

It  will  not  have  escaped  an  observation  of  our  recital  of  facts,  that 
Brown  furnished  no  money  nor  any  credit  for  the  purchase  from  Perot. 
It  was  bought  by  Sears  &  Daw  of  him,  on  their  credit,  on  his  trust  in 
them  that  thej'  would  pay  for  it.  Nor  was  the  draft  discounted  bj-  the 
plaintiff  on  the  credit  of  Brown.  The  bill  of  lading  and  the  insurance 
upon  the  wheat  were  the  security  upon  which  the  plaintiff  rested.  Sears 
&  Daw  remained  liable  until  the  draft  was  paid  or  they  were  discharged 
by  some  act  of  the  plaintiff.  Nor  did  Brown,  when  he  ordered  the-pur 
chase  of  the  wheat,  expect  to  furnish  the  money  to  pay  the  seller  of  it. 
He  expected,  and  Sears  &  Daw  expected,  that  the  money  would  be  got 
in  the  way  in  which  it  was  got.  Nor  was  there  anj-  act  of  Perot,  or  of 
Sears  &  Daw,  in  dealing  with  the  wheat,  which,  of  itself,  passed  the 
title  to  it  to  Brown.  The  Mechanics'  and  Traders'  Bank  of  Buffalo  v. 
The  Farmers'  and  Mechanics'  National  Bank  of  Buffalo,  60  N.  Y.  40. 
The  bill  of  sale  from  Perot  was  to  Sears  &  Daw.  The  bill  of  lading 
from  the  carrier  was  not  to  Brown,  it  was  to  Sears  &  Daw,  to  the 
account  and  order  of  the  plaintiff.  The  shipment  is  stated,  indeed,  to 
be  by  them  as  agents  and  forwarders.    That  phrase  does  not,  of  itself, 
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point  to  Brown  as  the  principal  or  consignee  ;  and  when  understood,  in 
knowledge  of  all  the  facts,  does  not  declare  or  suggest  his  ownership  of 
the  wheat.  In  sooth,  all  the  paper  evidence,  up  to  the  time  that  the 
bill  of  lading  went  into  the  keeping  of  the  plaintiff,  gives  no  sign  of 
ownership  in  Brown ;  but,  on  the  contrar}*,  does  show  ownership  in 
Sears  &  Daw  transferred  tono  one,  save  it  be  the  plaintiff.  And  the 
facts  given  by  the  oral  testimony  show  the  purpose  to  bar  Brown  from 
the  right  to  control  or  dispose  of  the  wheat,  until  he  paid  the  draft.  K 
The  case  of  Turner  v.  The  Trustees  of  the  Liverpool  Docks,  6  Exch. 
[Welsby,  Hurl.  &  Gordon],  543,  is  pertinent.  Merchants  in  Liverpool 
sent  orders  to  merchants  in  Charleston,  to  ship  cotton  on  account  of  the 
former,  in  their  vessel,  for  her  voj'age  to  Liverpool.  They  in  Charleston 
bought  cotton,  and  shipped  it  in  that  vessel.  The^'  took  a  bill  of  lading 
"  to  order  or  to  our  assigns,"  and  indorsed  it  "  deliver  the  within  to  The 
Bank  of  Liverpool  or  order."  They  drew  drafts  on  the  merchants  in 
Liverpool,  and  delivered  the  bill  of  lading  to  a  bank  in  Charleston,  and, 
on  security  of  it,  sold  the  drafts  to  the  hank,  and  used  the  avails  to  pay 
for  the  cotton,  or  to  reimburse  themselves  for  advances  therefor.  They 
in  Liverpool  did  not  pay  the  bills.  When  the  cotton  reached  that  port, 
the  question  arose,  to  whom  did  the  cotton  belong?  It  was  held  that 
the  property  in  it  did  not  vest  absolutely  in  them  in  Liverpool,  not- 
withstanding the  delivery  of  it  on  board  their  ship  to  their  servant,  the 
master  ;  but  that  they  in  Charleston,  by  the  terms  of  thg  bill  of  lading, 
had  reserved  to  themselves  a,  jus  disponendi  of  the  cotton,  and  that  they 
had  not  divested  themselves  of  their  propertj-  in  or  possession  of  the 
goods  ;  and  that  having  bought  the  cotton  with  their  own  funds  on  their 
own  credit,  they  retained  their  property  in  it  until  paj-ment  was  made 
for  it  by  the  men  in  Liverpool.  See  in  ace.  The  Frances,  9  Cranch, 
183.  There  are  facts  in  the  case  cited  (6  Exch.,  siqjra)  not  stated  by 
us  which  make  it  a  stronger  case  for  the  principals  in  Liverpool  than 
the  one  in  hand  is  for  Brown.  It  was  decided  in  the  Exchequer  Cham- 
ber, after  elaborate  argument  and  full  consideration.  It  has  been  since 
recognized  and  approved  as  sound  and  authoritative.  See  Mii-abita  v. 
Imp.  Ottoman  Bank,  L.  R.  3  Exch.  Div.  164.  The  conclusion  reached 
in  it  satisfies  our  judgment;  the  principle  declared  in  it  is  sound,  and 
applicable  to  and  decisive  of  the  point  we  are  now  considering. 

When  commercial  correspondents,  on  the  order  of  a  principal,  make 
a  purchase  of  property  ultimately  for  him,  but  on  their  own  credit,  or 
with  funds  furnished  or  raised  bj'  them,  and  such  course  is  contemplated 
when  the  order  is  given,  they  may  retain  the  title  in  themselves,  until 
thej'  are  reimbursed.  One  of  the  means  by  which  this  may  be  done,  is 
by  takitig  the  bill  of  sale  in  their  own  names,  and  when  the  property  is 
shipped,  by  taking  from  the  carrier  a  bill  of  lading  in  such  terms  as  to 
show  that  they  retain  the  power  of  control  and  disposition  of  it.  This 
results  necessaril}-  from  the  nature  of  the  transaction.  It  is  not,  at  once, 
an  irrevocable  appropriation  of  tlje  property  to  the  principal.  It  rests, 
for  all  of  its  eflSciency  and  prospect  of  performance,  upon  the  intention 


198  FAKMEES'   BANK    V.    LOGAN.  [CHAP.  III. 

to  withhold  and  the  withholding  the  right  to  the  property,  so  that  that 
right  maj-  be  used  to  prouure  the  mone^-  with  which  to  paj'.  It  contem- 
plates no  title  in  the  principal,  until  he  has  reimbursed  to  his  corre- 
spondents the  price  paid  hy  them,  or  to  the  person  with  whom  tliey  have 
dealt,  the  money  obtained  from  him,  with  which  to  pay  that  price. 
From  the  start,  the  idea  formed  and  nursed  is,  that  the  property  shall 
be  the  means  of  getting  the  monej'  with  which  to  paj-  for  it,  and  that 
•^'     the  title  shall  not  pass  to  him  who  is  to  be  the  ultimate  owner,  until  he 

has  repaid  the  money  thus  got. 
1/  Although  such  correspondents  act  as  agents,  and  are  set  in  motion  by 
the  principal  who  orders  the  purchase,  yet  their  rights  as  against  him, 
in  the  property,  are  more  like  those  of  a  vendor  against  a  vendee,  in  a 
sale  not  wholly  performed,  where  delivery  and  pa^-ment  have  not  been 
made,  and  where  delivery  is  dependent  upon  payment.  And  so  in  the 
case  cited  from  6  Exch.,  supra,  such  cases  of  vendor  and  vendee  are 
looked  to  as  authority,  and  e  converso,  that  case  is  relied  Upon  in  L.  R. 
.3  Exch.  Div.,  supra,  which  was  such  a  case  of  vendor  and  vendee. 
The  rule  laid  dOwn  is,  that  the  property  remains  in  the  shipper  ;  or  that 
he  has  a.  jus  disponendi,  a  property  or  power  which  enables  him  to  con- 
fer a  title  on  a  pledgee  or  vendee,  though  in  breach  of  his  contract  with 
his  first  vendee  ;  and  tliat,  whichever  it  is,  the  result  must  be  the  same. 
Id.  If  the  vendor,  when  shipping  the  articles  which  he  intends  to 
deliver  under  the  contract,  takes  the  bill  of  lading  to  his  own  order,  and 
does  so  not  as  agent  or  on  behalf  of  the  purchaser,  but  on  his  own 
behalf,  he  thereby  reserves  to  himself  a  power  of  disposing  of  the  prop- 
ertj',  and  consequently  there  is  no  final  appropriation,  and  the  property 
does  not,  on  shipment,  pass  to  the  purchaser.  Id.  So,  if  the  vendor 
r  deals  with  or  claims  to  retain  the  bill  of  lading  in  order  to  secure  the 
I  contract  price,  as  when  he  sends  it  forward  with  a  draft  attached,  and 
I  with  directions  that  it  is  not  to  be  delivered  to  the  purchaser  until  pay- 
I  ment  of  the  draft,  the  appropriation  is  not  absolute,  and  until  payment 
I  or  tender  of  the  price,  is  conditional  only,  and  until  then  the  property 
of  the  goods  does  not  pass  to  the  purchaser,  Id. ;  and  to  this  Turner  v. 
Trustees,  supra,  is  cited.  We  see  no  principle  which  distinguishes 
the  case  of  a  vendor  and  vendee,  in  this  respect,  from  that  of  a  corre- 
spondent or  agent,  buying  for  another,  yet  paj-ing  the  price  from  his 
own  means,  or  from  moneys  bj'  agreement  raised  upon  the  property,  or 
upon  his  own  credit,  and  holding  the  property  as  securitj-,  until  the 
principal  has  made  reimbursement.  Such  is  the  purpose  of  the  parties. 
There  is  no  intent  that  the  property  shall  be  appropriated  until  payment 
is  made.  And  unless  third  parties  are  unavoidably  misled  to  their 
harm,  the3'  have  no  cause  to  complain  of  a  purpose  so  reasonable  and 
productive  of  so  good  results. 

"We  think  that  the  adjudications,  on  this  side  of  the  water,  are  to  the 
same  end.  There  have  been  repeated  adjudications  in  this  court, 
whereby  the  legal  effect  of  a  bill  of  lading  has  been  determined,  when  it 
eontained  some  special  clause  or  notation,  or  had  upon  it  an  indorsement 
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which  pointed  out  a  particular  person,  as  the  one  on  whose  account  the 
property  named  in  it  was  to  be  carried  and  delivered.    Bank  of  Roches- 
ter V.  Jones,  4  N.  Y.  497 ;  Dows  v.  Perrin,  16  Id.  325  ;  Mechanics'  and 
Traders'  Bank  v.  Farmers'  and  Mechanics'   Bank,  60  Id.  40 ;    First 
National  Bank  of  Toledo  v.  Shaw,  61  Id.  283  ;  s.  c.  on  second  appeal, 
69  Id.  624 ;  Marine  Bank  of  Buffalo  v.  Fiske,  71   Id.  353 ;  Bank  of 
Commerce  v.  Bissell,  72  Id.  615.     The  bill  of  lading  of  goods,  thus 
affected,  prima  facie  confers  upon  the  person  in  whose  favor  it  is 
issued,  or  to  whom  it  is  transferred,  the  legal  title  to  them.     4  N.  Y., 
supra.     That  result  is,  though  the  transaction  is  not  intended  to  give 
the  permanent  ownership,  but  to  furnish  a  security  for  advances  of  money 
or  discount  of  commercial  paper,  made  upon  the  faith  of  it.    Third  per4 
sons,  dealing  with  property  thus  shipped,  though  acting  in  good  faith,  in  I 
the  regular  course  of  business,  and  paying  value,  are  affected  by  the  I 
terms  of  the  bill  of  lading,  are  bound  to  look  into  it,  and  are  chargeable  I 
with  a  constructive  notice  of  the  contents  of  it.    In  the  case  in  hand,  had 
the  appellants  asked  for  the  bill  of  lading,  and  looked  into  it,  they  would 
have  seen  that  the  property  described  in  it  was  in  the  possession  of 
Brown,  with  a  special  and  restricted  right  over  it,  and  that  they  could 
not  deal  with  it  safely,  until  there  had  been  a  compliance  with  the  con- 
dition attached  to  that  possession.     City  Bank  v.  R.  W.  and  O.  R.  R. 
Co.,  44  N.  Y.  136.     And  as  they  were  chargeable  with  a  constructive     /^ 
notice  of  the  contents  of  it,  there  is  the  same  legal  result  as  if  they  had 
looked  into  it.     Id. 

We  do  not  understand  that  the  learned  counsel  for  the  appellants 
takes  a  position  which  he  will  admit  is  hostile  to  these  adjudications. 
He  seeks  to  distinguish  the  case  at  bar  from  those  cited.  He  admits, 
as  we  understand  him,  that  had  this  case  stood  alone  upon  the  bill  of 
lading,  the  defendants  would  have  been  properly  cast  in  judgment.  But 
he  insists  that  Brown  was  the  general  owner  of  the  wheat ;  that  the 
plaintiff  voluntarily-  put  it  into  his  possession  ;  that  being  in  his  posses- 
sion vvith  its  consents,  he  being  general  owner  of  it,  the  appellants  were 
no  longer  bound  to  look  into  the  bill  of  lading,  and  had  not  constructive 
notice  of  its  content.  There  is  a  subsidiar3'  position,  that  the  plaintiff, 
having  only  a  special  propertj'  in  the  wheat,  as  a  pledgee,  could  not 
commit  it  to  the  possession  of  Brown,  as  he  was  the  general  owner  and 
pledgor  of  it,  without  losing  that  special  propertj'  to  a  bona  fide  purchaser 
from  him. 

It  is  seen,  at  once,  that  the  important  thing,  in  this  contention,  is  that 
Brown  was  the  general  owner  of  the  wheat ;  for  on  the  existence  of  that 
depend  both  the  propositions  put  forth.  We  think  that  we  have  shown 
that  the  idea  of  a  general  ownership  in  him  is  not  consistent  with  the 
facts  of  this  case,  nor  witli  the  rules  of  law  declared  in  like  or  analogous 
cases.  To  be  sure,  b}-  his  order  to  Sears  &  Daw  to  purchase  the  wheat 
for  him,  he  set  on  foot  a  course  of  action,  which,  if  carried  out  to  the 
end,  in  the  manner  proposed  and  intended  by  all  the  parties  to  it,  would 
have  vested  in  him  the  general  and  unqualified  ownership.    But  he  never 
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had  the  power  over  the  wheat  of  a  general  owner.  There  was  never  a 
time  that  he  liad  such  dominion  of  it,  as  that  he  had  the  right  to  enjoy 
or  do  with  it  as  he  pleased,  even  to  spoiling  or  destroying  it ;  or  that  he 
had  that  right  in  it,  by  which  it  belonged  to  him  in  particular,  to  the 
exclusion  of  all  others/  To  constitute  ownership,  in  the  sense  of  that 
phrase  as  here  used,  there  must  be,  at  some  time,  a  right  as  ample  and 
unrestricted  as  that.  When  that  right  once  exists,  he  who  has  it  is  a 
general  owner.  He  may  then  burden  or  limit  that  right,  or  subject  it 
to  rights  created  by  him  in  others,  and  cease  not  to  be  the  general 
owner.  But  he  has  not  become  the  general  owner,  though  he  may  have 
an  interest  in  the  property,  until  he  has  a  right  as  great  as  that  stated 
above. 

We  are  asked,  would  not  the  profit  have  been  Brown's,  had  the  wheat 
advanced  in  value,  and  the  loss  his,  had  it  declined,  or  if  it  had  been 
destroyed  by  fire?  To  which  the  ready  answer  is,  whatever  had  chanced 
to  it,  it  would  not  have  been  his,  as  between  him  and  Sears  &  Daw  and 
the  plaintiff,  until  he  complied  with  the  conditions  on  which  it  was 
bought  for  him,  that  is  to  saj',  had  accepted  and  paid  the  draft.  As 
soon  as  he  paid  the  draft,  it  would  have  been  his,  with  whatever  en- 
hancement of  value.  Had  it  lessened  in  value,  or  been  burned  up,  he 
would  still  have  been  liable  to  Sears  &  Daw,  for  the  price  of  their  ser- 
vices and  for  their  expenses,  and  to  the  plaintiff,  first,  on  his  promise 
to  accept  the  draft,  and  after  acceptance,  on  that  obligation  to  pay  it. 
This  position  is  noticed  in  Mirabita  v.  Imp.  Ottoman  Bank,  supra/ 
and  while  holding  that  the  shipper  may  retain  a  power  over  the  goods, 
i^  it  is  declared  that  the  vendee  has  an  interest  in  them,  that  the}-  are  at 
his  risk,  and  that  the  loss  or  benefit  to  them  is  his.  This  particular 
matter  is  treated  of  in  Haille  v.  Smith,  1  Bos.  &  Puller,  563.  There, 
property  was  shipped  b}-  the  owners  of  it,  and  the  bill  of  lading,  indorsed 
in  blank,  and  the  invoice  \tere  sent  to  a  mercantile  house,  under  a  pre- 
vious agreement  that  it  should  receive  and  hold  and  sell  the  property, 
and  apply  the  avails  for  the  benefit  of  a  banking-house,  to  which  the 
owners  and  consignors  of  the  property'  were  or  were  likelj-  to  be  in- 
debted. The  point  was  there  made  that  the  risk  was  upon  the  con- 
signors, up  to  the  time  of  a  sale,  and  that  they  had  an  insurable 
interest,  and  that  they  had  a  right  to  detain.  The  court  held  that  the 
bill  of  lading  operated  as  a  change  of  the  property ;  that  by  reason  of 
the  agreement,  from  the  moment  that  the  goods  were  set  apart  for  the 
particular  purpose  of  securing  the  banking-house,  there  was  a  change 
of  property ;  but  as  it  was  a  change  of  property  for  the  purpose  only 
of  applying  the  proceeds  by  way  of  indemnity,  the  circumstances  of  the 
risk  and  of  the  profit  and  loss,  referred  to  the  trust  with  which  the 
property  was  charged,  and'were  accounted  for  thereby ;  and  that  that 
trust  being  that  the  proceeds  should  be  applicable  to  the  debt  of  the 
banking-house,  the  risk  must  remain  with  the  consignors,  notwithstand- 
ing the  change  of  property,  and  the  consignors  mnst  suffer  or  be  bene- 
fited by  the  loss  or  profit  upon  the  sale.     It  would  seem  that   the 
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principle  thus  announced  is  equally  applicable  to  the  facts  in  the  case 
in  hand,  though  they  differ  in  some  particulars.  Here,  the  wheat  is 
bought  bj'  Sears  &  Daw  for  Brown,  but,  on  the  instant,  the  property-  in 
it  is,  by  the  bill  of  lading,  vested  in  the  plaintiff,  but  as  an  indemnity, 
and  charged  with  a  trust  that  it  be  sold,  if  not  paid  for  by  Brown,  and 
the  avails  applied  to  repay  the  advance  made  upon  it.  In  analogy  with 
the  decision  in  the  case  cited,  why  is  not  the  risk  upon  Brown,  and  the 
profit  or  the  loss  his,  though  he  have  not  the  propertj-  in  the  wheat? 
It  cannot  be  successfully  contended  that,  until  Brown  paid  the  draft,  he 
could  have  maintained  an  action  for  the  delivery  of  the  wheat,  had  the 
plaintiff  retained  it.  He  could  not  have  shown  that  he  ever  had  right 
to  possession,  or  right  to  the  dominion  over  it,  to  the  exclusion  of  all 
others.  "  So  long  as  the  advances  were  not  paid,  there  was  no  theory 
whereby"  Brown  "could  claim  title.  It  had  never  been  in"  him. 
"  At  the  moment  his  interest,  whatever  it  was,  accrued,  it  came  bur- 
dened with  the  formal  ownership  of  the  plaintiff."  Bank  of  Toledo  v. 
Shaw,  61  N.  Y.,  supra.  Had  Seal's  &  Daw  advanced  the  monej-  as 
factors,  in  compliance  with  the  order  of  their  principal  and  giving  him 
credit,  the  purchase- would  have  been  for  him  at  once,  and  he  would, 
at  the  instant,  have  become  the  owner  of  the  thing  bought.  But  the 
facts  are  far  otherwise,  and  must  not  be  lost  sight  of.  At  the  outset, 
as  one  of  the  first  steps  in  the  process,  the  legal  title  was  lodged  in  the 
plaintiff,  not  to  leave  it  until  the  paj'ment  hy  Brown  of  the  draft. 

Thus  the  case  is  kept  out  of  the  law  governing  the  relations  of  pledgor 
and  pledgee.  The  plaintiff  was  not  a  pledgee  of  the  property  of  Brown. 
It  had  a  right  to  it,  not  the  qualified  and  special  propert}-  of  one  hold- 
ing, as  a  securitj-,  a  chattel  belonging  to  another.  It  had  the  legal 
title,  under  an  agreement  to  transfer  it  on  payment  being  made ;  it 
"  held  the  title  in  trust  for"  Brown,  "  after  its  own  claim  was  satis- 
fled,"  61  N.  Y.,  supra.  Nor  does  this  conflict  with  Williams  v.  Little- 
fleld,  12  Wend.  362.  There,  the  factor  or  agent  bought  on  terms  more 
favorable  than  he  exacted  of  the  principals  ;  the  variation  he  made  was 
a  departure  from  instructions  and  from  the  course  of  former  dealing. 
Here,  all  that  was  done  was  in  accord  with  previous  understanding. 

Such,  it  seems  to  us,  is  the  result  of  the  adjudications  in  this  eountr}-. 
The  basis  of  the  opinion  in  61  N.  Y.,  supra,  is  that  the  legal  title  to  the 
property  was  in  the  bank,  as  assignee  of  the  bill  of  lading.  It  is  well 
to  notice  here  a  distinction,  that  is  attempted  to  be  made,  between  the 
case  just  cited  and  the  one  in  hand.  It  is  said  that  there,  there  was  an 
express  agreement  that  the  purchasing  agent,  or  the  discounting  bank, 
should  hold  the  property  until  the  draft  was  paid.  Such  agreement  was 
but  putting  into  terms  the  legal  effect  of  the  transaction  in  the  case  be- 
fore us.  For  we  have  shown,  by  authority,  that  the  taking  of  the  bill 
of  lading  in  the  name  of  the  ^jlaintiff,  for  its  account,  and  the  discount 
of  the  draft  by  it  on  the  strength  thereof,  did  transfer  to  it  the  title  to 
the  wheat.  And  in  61  N.  Y.,  supra,  the  agreement  between  the  agents 
and  the  bank  was  like  that  here,  that  the  draft  should  be  drawn  on  the 
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principal,  and  that  the  bill  of  lading  be  taken  in  the  name  of  the  bank 
as  security  for  the  payment.  Dows  v.  National  Exchange  Bank,  91 
U.  S.  Eep.  (1  Otto)  618,  stands  upon  the  same  footing.  The  outset 
of  the  opinion,  in  that  case,  states  the  onlj'  question  to  be,  whether  the 
ownership  of  the  property  had  been  divested  before  the  conversion  ;  and 
that  the  court  has  only  to  inquire  to  whom  the  wheat  belonged  when  it 
came  to  the  hands  of  Dows  &  Co.  The  opinion  declares  that  the  agents 
at  Milwaukee,  having  puchased  and  paid  for  it  with  their  own  monej-, 
became  the  owners  of  it.  This  is  placed  upon  the  fact,  that  not  being 
furnished  with  funds  hy  their  principals,  thej'  raised  them  in  the  way 
used  by  Sears  &  Daw.  It  is  said,  in  argument  before  us,  that  the  posi- 
tion just  stated  was  conceded  hy  the  counsel  in  that  case,  and  the  infer- 
ence is  then  made  here,  that  it  was  assumed  by  that  court  as  the  law  of 
that  case,  without  consideration  or  deliberate  judgment,  or  as  necessa- 
rily applicable  to  everj-  case  of  like  facts.  We  think  that  the  position 
is  stated  by  the  court  as  the  law  of  that  case  and  of  ever^-  case  showing 
the  same  facts,  in  that  respect ;  though,  as  the  proposition  was  not  con- 
troverted by  counsel,  a  bare  statement  was  thought  to  be  enough, 
without  discussion  or  elaboration.  Nor  is  there  meant  by  the  term 
"  ownership  "  onlj'  a  special  propertj',  like  that  of  a  lienor  or  pledgee  ; 
it  is  put  as  ' '  the  absolute  ownership,"  "  the  complete  power  of  disposi- 
tion." In  this  view,  those  cases  are  not  applicable  here  which  hold  that 
a  deliverj'  to  a  vendee,  even  upon  condition  expressed  at  the  time,  will 
maintain  a  right  in  a  bona  fide  purchaser  from  the  vendee.  Smith  v. 
Lynes,  5  N.  Y.  41,  is  an  example  of  such  cases.  Ballard  v.  Burgett, 
40  Id.  314,  and  Austin  v.  Dye,  46  Id.  500,  show  the  distinction  which 
exists  ;  and  the  same  appears  in  considering Rawls  v.  Deshler,  3  Kejes, 
572 ;  and  Mechanics'  and  Traders'  Bank  v.  Farmers'  and  Mechanics' 
Bank,  60  N.  Y.  40. 

Hence  there  was  no  relation  between  the  plaintiff  and  Brown  of 
pledgee  and  pledgor;  and  hence  no  giving  up  by  it,  as  pledgee,  of  the 
possession  of  property,  held  by  it  in  pledge,  to  him  while  the  general 
owner  of  it.  It  is  not,  thei'efore,  needed  that  we  consider  whether,  if 
such  were  the,  case,  the  special  property  or  lien  in  it  of  the  plaintiff  was 
lost  thereby. ' 

Much  stress  is  put  upon  the  assumed  fact  that  the  right  of  the  plain- 
tiff in  the  wheat  was  a  secret  lien,  and  no  more.  Whether  a  lien 
merely,  or  an  ownership,  the  declaration  of  the  bill  of  lading,  even  with 
the  modification  thereof,  made  b^-  the  matter  stamped  upon  it  by  the 
plaintiff,  evinced  to  any  one  looking  at  it,  that  Brown  had  no  right  or 
authority  to  dispose  of  the  wheat,  until  he  had  paid  the  draft.  As  it  is 
conceded  that  possession  merely,  without  title,  in  one  assuming  to  sell, 
does  not  give  title  to  his  vendee,  what  is  required  of  the  vendee  in  such 
case,  if  it  be  not  to  examine  the  bill  of  lading  or  other  evidence  of  title  ? 
And  here  an  examination  would  have  shown  that  Brown  could  not  give 
good  title.  It  is  said  that,  as  the  carrier  could  properly  make  delivery 
to  Brown,  the  entire  functions  of  the  bill  of  lading  were  exhausted  when 
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the  wheat  was  transferred  from  out  the  canal-boat  into  the  sea-going 
steamer.  But  that  is  not  so,  for  by  that  transfer  there  was  but  a  change 
of  possession,  and  if  possession  merely  did  not  give  title,  there  was 
still  something  further  to  be  looked  for  and  required,  and  the  terms  of 
the  bill  of  lading,  even  as  modified,  still  stood  in  the  way  of  a  transfer 
of  the  absolute  ownership  of  the  wheat  b^'  Brown. 

And  we  now  come  back  to  the  elementary  rule  with  which  we  started. 
It  appears  that  there  were  infirmities  in  the  title  which  the  appellants    , 
got  from  Brown,  or  rather  thej'  got  no  title  from  him  ;  for  there  had   / 
never  been  a  contract  de  facto  which  purported  to  pass  the  property  / 
from  the  owner  to  him.     All  that  the  appellants  had,  upon  which  they ; 
had  a  right  to  rely,  was  the  fact  of  possession  of  the  wheat  by  Brown,/ 
and  the  purchase  of  it  by  them,  in  accordance  with  the  usual  course  of 
business  on  the  produce  exchange.    We  doubt  not  that  the  latter  makes 
very  easy  and  rapid  the  transaction  of  an  immense  trade  in  the  agricul- 
tural products  of  the  country ;  and  that  it  would  tend  much  to  the 
security  and  confidence  with  which  it  could  be  done,  if  the  law  of  mar- 
ket overt  could  be  applied  to  it.     But  such  is  not  the  rule  of  this  State, 
in  the  sale  of  chattel  propertj',  and  we  may  not  declare  it  so  to  be.  ' 
The  purchaser  buys  at  his  risk  of  the  title,  and  if  he  would  be  safe, 
must  make  inquiry.     He  maj'  not,  with  certainty,  stop  at  the  fact  of 
possession,  but  must  learn  how  the  possession  has  been  acquired.     In 
every  such  case  as  this,  the  muniments  of  a  real  title  arc  easy  to  be 
produced.     When  the  property  is,  in  fact,  in  the  carrier's  hands,  the   , 
bill  of  lading  will  show  to  whom  alone  he  has  the  right  to  deliver  it. 
And  if  the  directions  of  that  document  are  relied  upon,  there  cannot  be 
much  risk.     A  reliance  upon  it,  and  a  prior  inspection  of  it  may  delay 
transactions,  but  they  will  protect  all  innocent  and  well-meaning  par- 
ties, and  thwart  seriousl}-  only  those  who  mean  to  do  wrong  or  are  too 
reckless  to  try  to  do  right.     The  appellants  were  not  protected  by  the 
fact  of  possession  in  Brown,  because  possession  alone  does  not  give  the 
power  to  pass  a  valid  title.     Hence,  when  they  bought  of  him  they  got 
no  greater  right  than  he  had  in  the  wheat.     This  need  not  be  amplified 
or  enforced,  for  the  appellants  concede  that  possession  alone  is  not  such   , 
evidence  of  on-nership,  or  authority  to  sell,  as  that  third  persons  have  a   ' 
right,  as  against  the  true  owner,  to  rely  thereon. 

The  appellants  oflfered  to  prove,  on  the  trial,  an  established  course  of 
business  in  the  trade  between  Buffalo  and  New  York,  in  respect  to 
transactions  of  the  kind  involved  in  this  action.  The  court  excluded 
the  evidence,  and  the  appellants  excepted.  We  think  that  there  was 
no  error  in  that.  The  manner  in  which  this  transaction  was  to  be  cai'- 
ried  out  was  determined  by  the  papers  which  were  made  between  the 
parties  to  it.  If  that  manner  differed  from  the  established  course  of 
business,  then  that  course  was  overridden  by  them.  If  it  agreed  with 
them,  then  evidence  of  it  would  neither  make  nor  mar. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur,  except  Rapallo,  J. ,  not  voting. 

Judgmeni  affirmed. 
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MOORS  V.  WYMAN  et  al. 

146  Mass.  60.     1888. 

Holmes,  J.  This  is  a  bill  in  equity  brought  by  a  creditor  of  the 
Boston  firm  of  F.  Shaw  &  Brothers,  consisting  of  Fayette  Shaw  and 
Braokley  Shaw,  against  that  firm  ;  against  another  firm  in  Vanceboro, 
Maine,  of  the  same  name,  consisting  of  the  above-named  Shaws  and 
Thaxter  Shaw  ;  and  against  Ferdinand  A.  Wj-man,  to  whom  both  firms 
have  made  voluntary  assignments  for  the  benefit  of  creditors.  As  the 
objections  to  the  jurisdiction  are  now  waived,  and  as  the  assets  in  con- 
troversj-  have  been  converted  into  money,  and  a  large  part  of  the  plains- 
tiff's  claim  has  been  paid  since  the  filing  of  the  bill,  leaving  only  certain 
items  of  the  account  in  dispute,  such  onl3'  of  the  facts  need  be  stated 
as  are  necessary  in  order  to  settle  these  disputed  items. 

The  plaintiff.  Moors,  made  advances  to  the  Boston  firm  in  several 
ways.  1st.  Under  what  is  called  the  loan  account  agreement,  by  in- 
dorsing their  notes,  etc.,  in  Boston,  taking  as  security  bills  of  parcels 
of  specified  hides,  which  the  Vanceboro  firm  were  tanning  for  the  Bos- 
ton firm,  and  which  were  delivered  by  the  Boston  firm  to  and  held  bj- 
Thaxter  Shaw  as  agent  for  the  plaintiff  with  the  consent  of  the  Vance- 
boro firm.  The  Vanceboro  firm  agreed  that  the  cost  to  Moors  for  tan- 
ning should  not  exceed  four  cents  per  pound,  and  in  fact  all  charges 
for  tanning  were  paid  by  the  Boston  firm  to  the  Vanceboro  firm.  By 
the  Boston  firm's  agreement,  Moors  had  power  in  case  of  default,  or  if 
in  his  opinion  the  collateral  did  not  afford  a  margin  of  twenty-five  per 
cent,  above  the  amount  unpaid,  to  sell  at  public  or  private  sale  without 
notice ;  and  it  was  further  agreed  that  all  collateral  security  held  by 
Moors  for  the  Boston  firm's  account,  whether  under  that  contract  or 
otherwise,  might  be  taken  and  applied  as  general  security  for  all  exist- 
ing or  subsequent  indebtedness.  This  account  has  been  paid  off,  in 
great  part,  since  the  filing  of  the  bill. 

2d.  The  plaintiff  issued  to  the  Boston  firm  letters  of  credit  on  Morton, 
Rose,  &  Co.,  of  London,  under  which  the  firm  bought  hides,  taking 
bills  of  lading  to  the  plaintiff's  order  by  agreement,  the  plaintiff  having 
a  lien  on  the  goods,  bills  of  lading,  and  policies  of  insurance,  with 
authority  to  take  possession  and  dispose  of  them  at  his  discretion  for 
his  security  or  reimbursement.  Before  the  defendant's  failure,  the  prac- 
tice was  for  the  plaintiff  to  indorse  the  bill  of  lading  to  the  Boston  firm, 
they  signing  a  contract  by  which  they  received  the  hides  as  his  agents, 
and  agreed  as  such  agents  to  send  the  hides  to  specified  tanneries  ot 
theirs  in  Maine  or  New  York,  and  to  deliver  to  the  plaintiff  upon  de- 
mand the  identical  leather  into  which  the  hides  should  be  manufactured, 
the  plaintiff  not  to  be  chargeable  with  any  expense  thereon.  The 
intention  of  the  agreement  was  stated  to  be  to  protect  and  preserve 
unimpaired  the  plaintiff's  lien.    After  the  failure  the  plaintiff  took  pos- 
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session  of  the  hides  as  thej-  arrived,  and  sold  them  through  reputable 
brokers  for  fair  prices.  The  plaintiff  has  paid  Morton,  Rose,  &  Co.  the 
whole  amount  due  them. 

3d.  The  plaintiff  obtained  letters  of  credit  for  the  Boston  firm  drawn 
upon  the  Bank  of  Montreal  by  the  agents  of  the  bank,  the  Boston  firm 
giving  the  bank  an  agreement  similar  to  that  with  Moors,  last  men- 
tioned, with  authority  to  the  agents  to  take  possession  of  the  goods 
and  dispose  of  the  same  at  discretion,  and  to  charge  all  expenses,  in- 
cluding commissions,  for  sale  and  guaranty-.  Upon  the  arrival  of  the 
hides  the  agents  of  the  bank  indorsed  the  bills  of  lading  to  Moors,  who 
before  the  failure  indorsed  them  to  the  Boston  firm  under  the  same  form 
of  agreement  as  stated  with  regard  to  bills  of  lading  under  the  Morton, 
Rose,  &  Co.  credit.  The  hitles  arriving  after  the  failure  were  sold  by 
him  in  like  manner  as  before  stated.  The  plaintiff  has  paid  the  bank 
the  whole  amount  due  to  it. 

It  is  argued  for  the  Shaws  that  Moors  received  the  indorsed  bills  of 
lading  as  agent  of  the  Bank  of  Montreal,  and  that,  however  this  maj' 
be,  he  has  lost  his  rights  in  all  hides  received  by  him  under  any  bills  of 
lading  before  the  failure,  and  turned  over  to  the  Boston  firm  as  Moors's 
agents.  But  upon  the  record  before  us  we  must  take  it  that  Moors 
received  the  hides,  as  the  master's  report  implies  that  he  did,  on  his 
own  behalf.  The  agents  of  the  bank  looked  to  him  for  payment,  and 
they  have  been  paid.  The  bank  had  a  title,  whether  absolute  or  quali- 
fied does  not  matter.  See  De  Wolf  v.  Gardner,  12  Cush.  19  ;  Forbes 
V.  Boston  &  Lowell  Railroad,  133  Mass.  154,  156  ;  Moors  v.  Kidder, 
106  N.  Y.  32.  Moors  got  this  title  by  indorsement,  and  had  a  similar 
title  originally  under  the  Morton,  Rose,  &  Co.  bills  of  lading.  His 
indorsements  of  the  bills  of  lading  to  the  Boston  firm  as  his  agents  did 
not  release  this  title.  It  was  not  a  conve3-ance  in  form,  and  being  made 
onlj'  for  the  purpose  of  enabling  him  to  get  the  goods  from  the  carriers, 
it  was  not  a  conveyance  in  substance  or  effect.  See  Moors  v.  Kidder, 
supra;  Pratt  v.  Parkman,  24  Pick.  42,  47;  Low  v.  De  Wolf,  8  Pick. 
101,  107. 

Neither  did  Moors  lose  his  rights  by  giving  the  custody  of  the  hides 
to  the  Shaws.  They  expressly  agreed  to  hold  as  Moors's  agents,  and 
the  general  rule  i&  perfectly  well  settled  that  the  custody  of  a  servant 
or  of  a  mere  agent  to  hold  is  the  possession  of  the  master  or  principal. 
The  onlj'  difficulties  that  have  arisen  have  been  due  to  the  failure  to 
distinguish  aecuratelj'  between  such  servants  or  agents  and  bailees  who 
hold  in  their  own  name  ;  Hallgarten  v.  Oldham,  135  Mass.  1,  9  ;  or,  in 
the  case  of  pledges,  between  a  delivery  to  the  pledgor  for  his  own  pur- 
poses and  intrusting  him  with  the  custody  on  behalf  of  the  pledgee. 
Kellogg  V.  Tompson,  142  Mass.  76,  79.  .  .   ' 

Decree  accordingly. 
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§  4.    The  Eisk  of  the  Loss. 

LANSING  V.  TURNER. 
2  Johns.  (N.  Y.)  13.     1806. 

Action  on  the  case  for  breach  of  contract,  in  not  delivering  to  plaintiffs 
in  a  good  and  merchantable  condition  a  certain  quantity'  of  beef  purchased 
by  them  of  defendants.  The-cause  was  tried  before  Kent,  C.  J.,  at  cir- 
'  cuit,  who  charged  the  jurj-  that  defendants  were  bound  to  deliver  the  beef 
in  a  good,  merchantable  order,  at  anj-  time  when  the  plaintiffs  called  for 
it ;  and  the  jury  found  a  verdict  for  $1,370.  Motion  was  made  to  set 
aside  the  verdict,  and  for  a  new  trial. 

JRussell  and  Foot,  for  the  defendants. 

Woodioorth  and  Allen,  contra. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 

The  principal  question  in  this  case  is  whether,  in  judgment  of  law, 
there  was  a  delivery  of  the  property'.  The  purchase  was  made  in  the 
autumn  of  1804,  and  the  consideration  monej'  paid  the  following  Janu- 
ary, at  which  time  there  is  little  or  no  doubt  that  the  beef  was  in  good 
order.  It  remained,  however,  in  the  actual  possession  of  the  defendants 
until  the  succeeding  summer,  when  it  was  found  to  be  damaged ;  and 
on  whom  the  loss  ought  to  fall  is  now  the  point  in  dispute.  The  prop- 
erty in  the  beef  was  so  far  transferred  on  the  payment  of  the  considera- 
tion money  that  it  must  be  considered  as  remaining  at  the  plaintiffs' 
risk.  Blaclistone,  in  his  Commentaries,  la3's  down  the  rule,  generally, 
that  a  bargain  struck,  and  payment  of  the  purchase-money,  vests  the 
propertj'  of  the  chattel  in  the  vendee.  To  illustrate  his  rule,  he  puts 
the  case  of  a  horse  dying  in  possession  of  the  vendor  after  payment  of 
the  consideration,  and  the  loss,  he  says,  must  fall  on  the  vendee.  2  Bl. 
Com.  448.  This  I  apprehend  to  be  the  rule  in  all  cases  on  the  sale  of 
a  specific  chattel,  where  the  identity  of  the  article  cannot  be  contro- 
verted,"—  the  inference  of  law  being  that  the  vendor  is  a  mere  bailee, 
retaining  the  possession  at  the  request  of  the  vendee.  The  sale  is  not 
executed  so  as  to  vest  the  property'  in  the  vendee,  without  an  actual  or 
presumed  delivery ;  and  the  latter  is  to  be  Inferred  from  circumstances, 
—  as  where  there  is  a  designation  of  the  goods  by  the  vendor  to  the  use 
of  the  vendee,  the  marking  them  or  making  them  up  for  deliverj',  the 
removing  them  for  the  purpose  of  being  delivered,  and  the  like.  1  H. 
Black.  363.  In  the  present  case  there  is  no  controversy  respecting 
the  identity  or  designation  of  the  beef  sold,  nor  does  it  appear  but  that 
the  plaintiffs  purchased  the  whole  which  the  defendants  had  in  their 
storehouse.  The  only  testimony  respecting  the  delivery  was  that 
of  James  Giles,  who  swore  that  at  the  time  the  monej'  was  paid  for 
the  beef  he  understood  it  was  to  remain  in  the  defendants'  slaughter- 


§  4.j  THE   EISK   OF   THE  LOSS.  207 

house  until  it  was  shipped  to  New  York.  Under  these  circum- 
stances, I  should  suppose  that  the  inference  of  the  law  would  be 
that  it  was  at  the  risk  of  the  vendee,  with  respect  to  future  damage, 
unless  occasioned  by  the  gross  negligence  of  the  vendor.  If  there  was 
a  deliver}',  the  present  action  is  not  maintainable,  it  being  founded 
on  a  supposed  breach  of  contract  for  non-delivery.  But  we  are  not 
authorized  by  the  case  to  direct  a  nonsuit  to  be  entered.  We  can, 
therefore,  only  award  a  new  trial,  with  costs,  to  abide  the  event  of  the 
suit.  New  trial  granted. 


CHALMERS   v.   McAULEY. 

33  At.  767:  68  Vt.  44.     1895. 

Start,  J.  The  plaintiff,  owning  certain  cattle  that  were  subject  to 
a  mortgage,  made  an  arrangement  with  the  mortgagee  whereby  the 
same  were  sold  at  public  auction.  By  the  terms  of  the  sale,  six  months' 
credit  was  given,  on  approved  paper,  on  sales  of  over  $10.  The  de- 
fendant bid  off  some  cows  and  calves,  and  went  directly  to  the  plaintiff 
to  arrange  the  terms  of  payment,  and  the  plaintiff  sent  him  to  the  mort- 
gagee, telling  him  that  any  arrangement  he  could  make  with  the  mort- 
gagee would  be  satiafactor}',  as  the  pay  was  going  to  him.  The 
defendant  went  to  the  mortgagee,  who  was  present  at  the  sale,  and  he 
told  the  defendant  if  he  would  bring  him  a  good  note  the  following 
Tuesda}-  or  "Wednesday,  he  might  have  the  cattle.  On  the  following 
Wednesday  the  defendant  offered  the  mortgagee  a  good  note  for  the 
cattle,  and  the  mortgagee  refused  to  take  it,  whereupon  the  defendant 
told  him  he  would  not  take  the  cattle.  The  mortgagee  then  told  the 
defendant  to  meet  him  at  the  plaintiff's  house  the  next  Saturday,  and  he 
would  let  him  have  the  cattle  upon  some  terms.  Pursuant  to  this  pio- 
posal,  the  defendant  met  the  mortgagee  at  the  plaintiff's  house,  and 
made  an  arrangemient  whereb}'  he  took  the  cattle  for  the  amount  at  which 
they  were  bid  off,  and  gave  the  mortgagee  a  lien  note  therefor.  The 
plaintiff  was  present  when  this  arrangement  was  made,  and,  when  it 
was  completed,  he  and  his  son  turned  the  cattle  out  of  the  barn,  and  the 
defendant's  man  drove  them  awaj'.  The  defendant  did  not  have  anj-- 
thing  to  do  with  the  cattle,  except  to  bid  them  off,  until  he  gave  his  lien 
note  and  they  were  driven  away  by  his  man.  Nothing  was  said  about 
keeping  or  feeding  the  cattle  until  an  hour  or  more  after  thej"^  had  been 
driven  away. 

The  plaintiff  seeks  to  recover  the  expense  incurred  in  keeping  the 
cattle  from  the  day  of  the  auction  until  thej'  were  delivered  to  the  de- 
fendant. At  the  close  of  the  evidence  the  defendant  moved  for  a  ver- 
dict. The  court  overruled  this  motion,  and  instructed  the  jury  that  the 
only  question  for  them  to  consider  was  how  much  it  was  worth  to  keep 
the  cattle,  to  which  ruling  and  instruction  the  defendant  excepted. 
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In  determining  whether  the  court  should  have  ordered  a  verdict  for 
the  defendant,  it  becomes  important  to  inquire  when  the  title  to  the 
cattle  passed  to  the  defendant.  If  the  title  did  not  pass  until  the  lien 
note  was  given  and  the  cattle  delivered  to  the  defendant,  the  plaintiff 
was  the  owner  of  the  cattle,  and  was  keeping  his  own  cattle  from  the 
daj'  of  the  auction  until  the  time  the}-  were  delivered,  and,  in  the  ab- 
sence of  an  express  contract  on  the  part  of  the  defendant  to  paj'  for  the 
keeping,  the  plaintiff  could  not  recover.     Cole  v.  Kerr,  20  Vt.  21. 

It  is  undoubtedlj'  the  rule  in  this  State,  as  between  vendor  and  vendee, 
where  the  sale  of  a  chattel  is  a  cash  sale,  the  deliver^'  of  the  thing  sold 
and  paj-ment  of  the  purchase-money  are  concurrent  acts,  and  the  title 
does  not  pass  until  paj-ment,  or  tender  of  payment,  is  made.  Turner 
V.  Moore,  58  Vt.  455  ;  State  v.  O'Nicl,  58  Vt.  140 ;  Miller  v.  Cushman, 
38  Vt.  593  ;  Towsley  v.  Dana,  1  Aikens,  344  ;  Eiley  v.  Wheeler,  42  Vt. 
528.  When  chattels  are  sold  to  be  paid  for  in  approved  paper  or  good' 
t^  notes,  and  delivery  and" payment  are  to  be  simultaneous  acts,  the  title 
remains  in  the  vendor  until  deliverj'.  Lupin  v.  Marie,  6  Wend.  77; 
21  Am.  Dec.  256  ;  Whitwell  v.  Vincent,  4  Pick.  449  ;  16  Am.  Dec.  355. 
When,  bj'  the  terms  of  a  contract  for  the  sale  of  a  chattel,  payment  is 
to  be  made  in  cash  or  approved  paper,  the  delivery  of  the  chattel  and 
payment  are  concurrent  acts ;  and  unless  the  vendor  waives  his  right 
'^  to  pa3'ment  before  deliverj-,  or  there  is  an  agreement  to  the  contrarj^, 
the  title  does  not  pass  until  paj-ment  is  made  or  tendered. 

As  we  construe  the  exceptions,  no  question  was  made  in  the  court 
below  but  that  payment  and  delivery  of  the  cattle  were  to  be  concur- 
rent acts.  The  plaintiff  did  not  waive  his  right  to  insist  on  paj-ment 
before  deliver}-,  and  there  was  no  agreement  or  circumstance  attending 
the  contract  of  sale  that  tended  to  show  that  the  plaintiff  intended  to 
part  with  his  property  before  payment  was  made  bj'  a  good  or  approved 
note.  The  time  of  paj-ment  and  delivery  of  the  cattle  was  deferred,  by 
the  agreement  of  the  parties,  until  the  day  the  cattle  were  delivered. 

There  was  no  express  agreement  that  the  defendant  should  pay  for 
keeping  the  cattle,  and,  under  the  circumstances  disclosed  by  the  evi- 
dence, the  law  will  not  imply  one.  The  giving  of  the  lien  note  was 
pursuant  to  an  agreement  then  made.  Until  this  was  done  the  sale  was 
"  not  complete,  and  the  plaintiff  was  the  owner  of  the  cattle,  subject  to 
the  rights  of  the  mortgagee.  He  was  not  entitled  to  the  expense  in- 
curred in  their  keeping,  and  a  verdict  should  have  been  ordered  for 
the  defendant. 

Judgment  reversed  and  cause  remanded. 


CHAPTER  IV. 
§  1.    Acceptance  and  Eeceipt  :  Common  Law. 

KELSEA   V.   RAMSEY   CO. 
55  N.  J.  L.  320.    1893. 

The  opinion  of  the  court  was  delivered  by  — 

Van  Syckel,  J.  It  appears  in  tlie  case  that  the  defendants,  who  live 
in  Paterson,  New  Jersey,  made  a  valid  contract  in  March,  1890,  w'ith 
the  plaintiff,  who  is  a  bobbin  manufacturer  in  New  Hampshire,  under 
which  the  latter  was  to  manufacture  six  thousand  bobbins  and  send 
them  to  the  defendants  at  Paterson. 

The  following  are  the  controlling  facts  in  the  case  :  — 

The  contract  was  made  in  March,  1890,  and  the  plaintiff  at  once 
commenced  to  make  the  bobbins.  On  the  28th  of  March,  1890,  the 
defendants  wrote  to  one  Wilkins  who  had  introduced  them  to  the 
plaintiff  requesting  him  to  tell  the  plaintiff  to  stop  the  order  for  the  time 
being. 

It  does  not  appear  that  the  contents  of  this  letter  were  communicated 
to  the  plaintiff. 

On  the  29th  of  March,  1890,  Wilkins  replied  to  the  letter  of  the 
defendants,  asking  them  to  explain  why  they  wished  to  have  the  order 
cancelled.     The  ease  shows  no  reply  to  this  letter. 

On  the  6th  of  June,  1890,  the  plaintiff  shipped  to  defendants,  by  rail- 
road, fourteen  hundred  bobbins,  and  on  July  25th,  1890,  the  balance  of 
the  bobbins  was  shipped  in  the  same  way.  Both  lots  arrived  safely  in 
Paterson,  and  on  the  14th  of  August,  1890,  the  defendants  wrote  to  the 
plaintiff  that  they  would  not  accept  or  pay  for  them. 

This  suit  was  instituted  to  recover  the  price  agreed  upon  when  the 
order  was  given. 

The  first  ground  is  that  the  contract  was  made  by  Eamsey  &  Gore, 
and  not  by  the  Eamsey  &  Gore  Manufacturing  Company,  and  that, 
therefore,  the  motion  to  non-suit  on  the  trial  should  have  prevailed. 

There  is  no  merit  in  this  contention.  The  letter  of  August  14th, 
1890,  acknowledges  that  it  is  the  contract  of  the  company. 

The  second  objection  is  that  all  the  bobbins  were  not  sent  at  once, 
and  that  the  defendants  were  not  bound  under  the  contract  to  accept 
less  than  the  whole  number  ordered.  Conceding  this  to  be  so,  the 
sufficient  answer  is  that  this  objection  was  not  taken  on  the  trial  below, 
and  when  the  letter  notifying  the  plaintiff  of  the  defendants'  refusal  to 
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accept  was  written,  the  whole  number  of  bobbins  was  in  Paterson,  of 
which  fact  the  defendants  had  notice. 

The  third  ground  of  defence  is  that  the  order  to  stop  for  a  time  ter- 
minated the  plaintiff's  right  to  fill  the  order,  but  to  this  I  cannot  agree. 
His  right  under  the  contract  was  to  proceed  at  once  with  the  manu- 
facture of  the  goods,  and  to  make  delivery-  within  a  reasonable  time. 
The  defendants  had  no  right  to  require  him  to  stop  temporarih-,  and 
could  not  b}-  such  notice  change  the  plaiutiflT's  rights  under  the  contract. 

The  fourth  ground  relied  upon  by  the  defendants  is  the  debatable  one, 
and  that  is  that  there  was  no  acceptance  hy  the  defendants,  and  there- 
fore that  the  title  did  not  pass  to  defendants,  and  the  price  conse- 
quently cannot  be  sued  for ;  that  the  onlj'  remedy'  of  the  plaintiff  is  an 
action  of  damages  for  non-acceptance. 

If  the  question  in  this  case  was  whether  there  was  deliver}'  and 
acceptance  to  take  the  case  out  of  the  statute  of  frauds,  it  would  be 
clear  that  the  plaintiff  could  not  recover,  for  there  was  a  refusal  to 
accept.  In  this  case  the  contract  is  conceded  to  be  a  valid  contract  in 
writing  and  the  question  presented  is  the  narrower  one,  whether  there 
was  such  a  deliver^'  as  passed  the  title  to  the  vendees,  so  that  they  maj- 
be  held  for  the  purchase  price. 

The  vendor  claims  that  the  delivery  of  the  goods  to  the  common 
carrier  constituted  a  delivery  to  the  purchasers,  and  passed  the  title  to 
them  subject  only  to  the  right  of  stoppage  in  transitu. 

It  is  not  asserted  that  the  receipt  bj-  the  carrier  constitutes  accept- 
ance bj'  the  vendee,  —  it  is  only  a  deliver}',  not  an  acceptance  ;  that  the 
carrier,  in  absence  of  authority  to  accept,  represents  the  purchasers 
onlj-  to  receive  and  forward. 

Although  the  cases  upon  this  subject  are  not  entirely  in  accord,  the 
authorities  generally  hold  that  a  deliver}'  to  a  common  carrier  of  the 
goods  properly  addressed  to  the  vendee  is  a  delivery  to  the  vendee 
subject  to  the  vendor's  right  of  stoppage  in  transitu,  and  to  the  vendee's 
right  to  reject  for  non-conformity  to  the  contract.  Brown  r.  Hodgson, 
2  Campb.  37 ;  Button  v.  Solomonson,  3  Bos.  &  P.  582 ;  Dunlop  v. 
Lamber,  6  CI.  &  F.  600 ;  Pragano  v.  Long,  4  Barn.  &  C.  219  ;  Dawes 
V.  Peck,  8  Term,  330  ;  Krulder  v.  Ellison,  47  N.  Y.  36  ;  Wilcox  Com- 
pany v.  Green,  72  Id.  17;  Spencer  v.  Hale,  30  Vt.  314;  Stanton  v. 
Eager,  16  Pick.  467;  Hunter  v.  Wright,  12  Allen,  548;  Hall  v. 
Richardson,  16  Md.  396  ;  Magruder  v.  Gage,  38  Id.  344  ;  1  Benj.  Sales, 
§§161,  181 ;  Story,  Sales,  §  306  ;  2  Kent,  Com.  499. 

The  distinction  is  made  in  some  of  these  cases  that,  in  order  to  give 
to  the  delivery  to  the  carrier  the  effect  of  a  delivery  to  the  buyer,  the 
carrier  must  be  selected  or  named  by  the  bu}'er. 

When  the  contract  of  the  manufacturer  is  simply  to  make  the  goods 
at  an  agreed  price,  he  has  fully  executed  the  agreement  on  his  part 
when  the  goods  are  produced  at  liis  factory  ready  to  be  delivered  on 
demand.  In  that  case,  however,  he  is  not  authorized  by  the  vendee  to 
deliver  them  for  transportation.     But  when  the  purchaser  instructs  the 
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vendor  to  send  the  goods  to  him,  it  does  not  appear  how  it  makes  any 
difference  in  the  rule  applicable  to  the  case,  whether  he  names  the 
carrier  or  not.  If  the  carrier  is  not  specifled,  the  vendor,  acting  in  this 
respect  under  the  order  of  the  purchaser  to  forward  the  goods,  is  his 
agent  in  the  selection  of  the  carrier,  and  in  either  case  the  carrier  is,  in 
contemplation  of  law,  chosen  bj-  the  purchaser. 

In  this  case  the  purchasers  expressly  instructed  the  plaintiff  to  send 
the  goods  from  New  Hampshire  to  Paterson. 

When  the  goods  passed  out  of  the  possession  of  the  plaintiff  into  the 
hands  of  the  carrier,  who  must  be  regarded  as  the  agent  of  the  pur- 
chasers to  transport  them,  the  transfer  of  the  title  to  the  purchasers 
became  complete,  and  all  the  rights  of  ownership  in  them  passed  to  the 
purchasers. 

If  the  carrier  had  converted  the  goods  to  his  own  use,  the  defendants 
could  have  maintained  an  action  for  them,  or  if  there  had  been  a  loss  in 
transit,  it  would  have  fallen  on  them. 

In  my  opinion,  therefore,  the  vendor  was  entitled  to  recover  the  con- 
tract price,  and  the  judgment  below  should  be  affirmed. 

For  affirmance,  —  The  Chancellor,  Chief  Justice,  Gaekison, 
Magie,  Reed,  Van  Stckel,  Bogert,  Beown,  Clement,  Smith. 

For  reversal  none. 


JOHNSON  et  al.  v.  HIBBARD. 
44  Pao.  287  :   29  Or.   184. 


Wolveeton,  J.  This  is  an  action  to  recover  $815  for  goods  sold 
and  delivered  at  and  for  an  agreed  price.  The  defendant  denies  all 
the  allegations  of  the  complaint  except  the  copartnership  of  plaintiffs, 
and  that  certain  goods  were  delivered.  The  verdict  and  judgment 
being  for  plaintiffs,  the  defendant  appeals. 

At  the  trial  the  plaintiffs  offered  testimony  tending  to  show  that  the 
defendant,  at  Portland,  Or.,  had  ordered  from  plaintiffs,  at  Rochester, 
N.  Y.,  through  their  travelling  salesman,  certain  boots  and  shoes,  to  be 
manufactured  for  defendant,  and  to  correspond  in  width,  size,  quality, 
and  style  with  samples  exhibited,  at  the  agreed  price  of  $815  ;  that 
plaintiffs  shipped  the  goods  so  ordered,  in  two  lots,  on  December  31, 
1890,  and  March  28,  1891,  which  were  received  by  defendant  at  his 
store  on  January  30  and  April  21,  1891,  he  paying  freight  and  cartage  ; 
that,  immediately  upon  the  arrival  of  the  first  lot,  defendant  opened 
and  examined  the  goods,  and  placed  them  on  his  shelves  for  sale,  and 
kept  them  there  for  two  or  three  months,  selling  from  them  as  there  was 
demand.  The  second  lot  was  never  examined  by  defendant,  although 
the  possession  remained  with  him  at  the  time  of  the  trial. 

Defendant  offered  some  correspondence  between  him  and  plaintiffs- 
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The  first  was  a  letter  written  by  him,  March,  22,  1891,  stating  in  eflfeet 
that  the  shoes  were  narrower  than  those  he  had  ordered,  and  in  which 
he  further  said  :  "I  hold  them  here  subject  to  3-our  order.  You  may 
cancel  the  balance  of  my  order.  ...  I  will  try  to  sell  enough  of  them  to 
pay  the  freight  bill,  if  you  say  so."  On  March  30th,  plaintiffs  answered 
that  the  second  shipment  had  started  before  the  receipt  of  defendant's 
letter  of  the  22d.  On  April  2.5th,  defendant  again  wrote  that  the  goods 
did  not  fill  the  requirements  of  his  order,  specifjing  the  objections,  and 
closed  by  saying:  "I  will  try  to  use  the  French  kidj^  if  agreeable  to 
you,  although,  the  vamps  being  of  the  old  style,  they  will  go  slow. 
But  to  accept  the  others,  I  will  not,  and  will  turn  them  over  to  whom 
you  maj'  designate,  or  ship  them  back  to  j'ou.'' 

The  court  instructed  the  jurj-,  among  other  things,  as  follows :  "  Now, 
the  question  here  is  whether  these  acts  that  have  been  shown  here 
amount  to  a  receipt  and  acceptance  of  these  goods,  or  whether  thej'  do 
not.  I  submit  the  question  to  j'ou  along  with  the  evidence,  —  these 
letters,  etc.,  that  have  been  read,  —  whether  the  defendant,  within  a 
reasonable  time,  repudiated  this  contract  of  sale  alleged  bj'  the  plain- 
tiffs." And  again,  after  explaining  to  the  jurj'  the  right  of  the  pur- 
chaser to  disclaim  the  sale  and  reject  the  goods,  the  court  said :  "  I 
subroit  this  question  to  you,  whether,  under  all  these  letters  that  are 
written  by  the  parties,  there  was  reasonable  diligence  in  disclaiming 
this  sale." 

The  onlj-  assignment  of  error  relied  upon  here,  for  reversal,  is  touch- 
ing this  latter  clause  of  the  court's  instruction,  to  which  the  defendant 
objected.  The  grounds  upon  which  the  objection  is  based  are  —  First, 
there  was  no  testimony  offered  which  tended  to  show  an  acceptance  of 
the  lot  of  goods  received  April  21st ;  and,  second,  the  language  of  the 
court  implies  that  the  defendant  was  liable  unless  he  could  show  an 
affirmative  defence,  whereas  it  was  incumbent  upon  plaintiffs  to  show 
an  acceptance  bj'  defendant.  In  the  sale  of  articles  or  goods  to  be 
manufactured,  it  is  clear  that  no  title  passes  to  anj'  specified  articles  or 
designated  lot  of  goods  until  their  manufacture  is  completed,  and  they, 
by  the  understanding  and  consent,  express  or  implied,  of  the  parties  to 
the  sale,  have  been  selected  or  designated,  and  set  apart  to  the  pur- 
chaser. 

The  contract  for  such  a  sale,  like  a  contract  for  the  sale  of  goods  not 
specified,  is  executory  in  its  nature,  and  it  does  not  become  a  complete 
bargain  and  sale  until  the  identical  goods  to  which  the  contract  is  to 
attach  are  specified  or  appropriated  to  its  purposes.  It  seems  the  only 
question  that  there  is  anj'  difficulty  in  determining  is  as  to  when  the 
appropriation  takes  place.  Wiiere  a  simple  order  is  given  to  a  dealer 
for  goods  of  certain  quality  and  quantity,  there  is  an  implied  assent  that 
the  dealer  shall  make  the  selection,  and  the  exact  point,  in  the  act  of 
making  such  selection,  when  the  dealer  is  no  longer  at  liberty  to  change 
his  intention,  may  be  designated  as  the  time  when  the  title  vests  in  the 
purchaser.     Mr.  Benjamin  saj-s :  "The  rule  on  the  subject  of  election 


§  1.]  ACCEPTANCE   AND   RECEIPT  :   COMMON  LAW.  213 

is  that  when,  from  the  nature  of  an  agreement,  an  election  is  to  be 
made,  the  part}'  who  is,  by  the  agreement,  to  do  the  first  act,  which, 
from  its  nature,  cannot  be  done  till  the  election  is  determined,  has 
authority  to  make  the  choice,  in  order  that  he  may  be  able  to  do  that 
first  act ;  and,  when  once  he  has  done  that  act,  the  election  has  been 
irrevocably  determined,  but  till  then  he  may  change  his  mind."  Benj. 
Sales,  §  359. 

Applying  the  rule  to  the  case  at  bar,  the  tide  would  pass  when  the 
goods  were  manufactured  and  delivered  to  the  common  carrier,  con- 
signed to  the  defendant,  if  made  as  ordered ;  and  especiallj'  would  it 
be  so  when  received  by  the  consignee.  Bank  v.  Bangs,  102  Mass.  295  ; 
Brewer  v.  Association,  47  Mich.  526  ;  Martz  v.  Putnam,  117  Ind.  392, 
400.  There  is  some  conflict  in  the  authorities  as  to  whether  the  same 
rule  applies  to  a  sale  of  goods  to  be  manufactured  as  to  a  sale  of  goods 
not  specified ;  but  it  is  believed  the  weight  of  authority  is  in  favor  of 
the  doctrine  that  it  is  alike  applicable  to  the  one  case  as  to  the  other. 
21  Am.  &  Eng.  Enc.  Law,  494,  505.  But,  in  order  that  the  title  maj- 
pass  at  this  juncture  of  the  transaction,  the  goods  must  conform  as  to 
quantity  and  quality  with  the  specifications  of  the  order.  See  Brigham 
V.  Hibbard,  28  Or.  386  ;  43  Pac.  383.  If  they  did  not  so  correspond, 
then  an  acceptance  by  the  purchaser  would  be  necessary  to  complete 
the  sale ;  otherwise,  not. 

This  case  seems  to  have  been  tried  in  the  court  below  upon  the  theory 
that  the  goods  did  not  fill  the  measure  of  the  order,  as  it  would  appear 
to  have  turned  upon  the  question  as  to  whether  there  had  been  an 
acceptance  by  the  defendant.  He  does  not  question  the  plaintiflfs'  con- 
tention that  the  facts  show  an  unqualified  acceptance  of  the  first  ship- 
ment, but  claims  the  evidence  does  not  warrant  a  finding  that  the  last 
consignment  was  so  accepted.  It  was  argued  that  the  court  should 
have  distinguished  between  the  two  consignments  upon  the  question  of 
acceptance ;  but  no  such  instruction  was  asked  for,  and  no  error  can 
therefore  be  predicated  upon  the  court's  failure  in  that  respect.  We 
think  the  court  properly  instructed  the  jury  touching  the  question  of 
acceptance,  and  we  cannot  see  that  the  limited  portion  of  the  instruction 
excepted  to  does  in  any  manner  cast  the  burden  of  proof  upon  the 
defendant  to  show  non-acceptance,  which  is  the  burden  of  appellant's 
contention. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed. 
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§   2.      ACCBPTANGE  AND   EeCEIPT  :   STATUTE   OF  FRAUDS. 

CHAPLIN  y.  ROGERS 
1  East,  192.     1800. 

In  an  action  for  goods  sold  and  delivered  the  case  proved  was  that, 
the  parties  being  together  in  the  plaintiflfs  farm-yard,  the  defendant, 
after  some  objections  and  doubts  upon  the  qualitj^  of  a  stack  of  hay 
(particularly'  the  inside  part)  then  standing  in  the  yard,  agreed  to  take 
it  at  2s.  &d.  per  hundred  weight.  Soon  after  he  sent  a  farmer  to  look 
at  it,  whose  opinion  was  unfavorable.  But  about  two  months  after- 
wards another  farmer  of  the  name  of  Loft  agreed  with  the  defendant 
for  the  purchase  of  some  of  this  hay  still  standing  untouched  in  the 
plaintiff's  yard,  and  the  defendant  told  Loft  to  go  there  and  ask  what 
condition  it  was  in,  saying  he  had  only  agreed  for  it  if  it  were  good. 
The  plaintiff  having  informed  Loft  it  was  in  a  good  state,  he  agreed  to 
give  the  defendant  3s.  9c?.  per  hundred  weight  for  it,  the  defendant 
having  told  him  that  he  had  agreed  to  give  the  plaintiff  3s.  6c?.  for  it. 
Loft  thereupon  brought  away  thirty-six  hundred  weight ;  but  this  latter 
fact  was  without  the  knowledge  and  against  the  direction  of  the 
defendant.  There  was  a  contrarietj'  of  evidence  as  to  the  qualitj'  of 
the  hay  when  the  stack  was  afterwards  cut.  At  the  trial  before 
HoTHAM,  B.,  on  the  last  Norfolk  circuit,  Sellon,  Serjt.,  for  the  defendant, 
objected  that  the  contract  of  sale  was  fraudulent  and  void  bj-  the 
statute  of  frauds,  being  for  the  sale  of  a  commoditj-  no  part  of  which 
was  delivered,  and  of  which  there  was  no  acceptance  by  the  defendant. 
But  the  learned  judge  left  it  to  the  jurj-  to  decide  whether  the  sale 
'had  been  fraudulent,  and  whether  under  the  circumstances  there  had 
been  an  acceptance  by  the  defendant ;  and  thej-  found  for  the  plaintiff 
on  both  points,  and  gave  him  £50  damages,  being  the  value  of  the  hay 
at  the  price  agreed  for.  In  the  last  term  a  rule  was  obtained  calling 
on  the  plaintiff  to  show  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  had,  on  the  grounds  that  the  learned  judge  had  left 
that  as  a  question  of  fact  to  the  jury  which  he  himself  ought  to  have 
decided  as  an  objection  in  point  of  law  arising  ou  the  statute  of 
frauds  ;  and  because  the  evidence  did  not  warrant  the  verdict. 

Wilson  now  showed  cause. 

Oarrow,  contra. 

Lord  Kenyon,  C.  J.  It  is  of  great  consequence  to  preserve  unim- 
paired the  several  provisions  of  the  statute  of  frauds,  which  is  one 
of  the  wisest  laws  in  our  statute  book.  My  opinion  will  not  infringe 
upon  it ;  for  here  the  report  states  that  the  question  was  specifically 
left  to  the  jury  whether  or  not  there  were  an  acceptance  of  the  hay  by 
the  defendant,  and  thej'  have  found  that  there  was,  which  puts  an  end 


§  2.]  ACCEPTANCE   AND    RECEIPT:   STATUTE    OF   FRAUDS.  215 

to  any  question  of  law.  I  do  not  mean  to  disturb  the  settled  construc- 
tion of  the  statute,  that  in  order  to  take  a  contract  for  the  sale  of  goods 
of  this  value  out  of  it  there  must  be  either  a  part  delivery  of  the  thing, 
or  a  part  paj'ment  of  the  consideration,  or  the  agreement  must  be 
reduced  to  writing  in  the  manner  therein  specified.  But  I  am  not  sat- 
isfied in  this  case  that  the  jury  have  not  done  rightly  in  finding  the 
fact  of  a  deliverj'.  Where  goods  are  ponderous,  and  incapable  as  here 
of  being  handed  from  one  to  another,  there  need  not  be  an  actual 
delivery ;  but  it  may  be  done  by  that  which  is  tantamount,  such  as 
the  delivery  of  the  key  of  a  warehouse  in  which  the  goods  are  lodged,  \ 
or  by  delivery  of  other  indicia  of  property.  Now  here  the  defendant  \ 
dealt  with  this  commodity  afterwards  as  if  it  were  in  his  actual  posses- 
sion ;  for  he  sold  part  of  it  to  another  person.  Therefore,  as  upon  the 
whole,  justice  has  been  done,  the  verdict  ought  to  stand. 

The  other  judges  agreed  that  there  was  suflScient   evidence  of  a 
delivery  to  and  acceptance  by  the  defendant  to  leave  to  the  jury. 

Rule  discharged. 


BEAUMONT  v.   BRENGERI. 
5  C.  B.  301.     1847. 

Debt  for  goods  sold  and  delivered,  goods  bargained  and  sold,  work 
and  materials,  and  money  found  due  upon  an  account  stated.  Plea, 
nunquam,  indebitatus.  .  .  , 

In  the  early  part  of  November,  1846,  the  defendant  called  at  the 
shop  of  the  plaintiff,  a  coachmaker,  and  there  saw  a  carriage  which 
he  agreed  t&  buy  for  the  sum  of  £70,  at  the  same  time  giving  direc- 
tions to  the  plaintiff  to  remove  the  brass  beading,  and  to  substitute 
plated,  and  to  make  some  other  slight  alterations.  These  alterations 
having  been  made,  the  defendant  again  saw  and  approved  of  the 
carriage,  and  requested  that  it  might  remain  in  the  plaintiff's  back 
shop  until  he  was  ready  to  ship  it  for  Denmark  ;  at  the  same  time 
observing  that  he  would  make  use  of  it  a  few  times,  in  order  that  it 
might  pass  at  the  custom  house  for  second-hand.  Accordinglj',  on 
Saturday,  the  14th  of  November,  the  defendant  requested  the  plaintiff 
to  hire  a  horse  and  man  and  send  them  to  his  house  on  the  following  day 
with  the  carriage,  as  he  wished  to  drive  round  the  park.  This  was 
done  (the  defendant  paying  13s.  for  the  hire  of  the  horse  and  man)  ; 
and  tiie  defendant  after  using  the  carriage  for  a  few  hours  returned  it 
to  the  plaintiff,  and  afterwards  refused  to  accept  or  pay  for  it. 

On  the  part  of  the  defendant  it  was  insisted  that  there  was  no  evi- 
dence to  go  to  the  jury  of  any  delivery  or  acceptance  of  the  carriage 
within  the  statute  of  frauds ;  and  that  the  contract,  if  any,  not  being 
complete  until  Sunday,  the  15th  of  November,  it  was  void  by  the  29  Car. 
2,  c.  7 
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Under  the  direction  of  the  learned  judge,  a  verdict  was  taken  for  the 
plaintiff  for  the  sum  claimed  by  the  particulars,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit  if  the  court  should  think  the 
objections  well  founded. 

Prentice  obtained  a  rule  nisi. 

John  Henderson  showed  cause. 

CoLTMAN,  J.  It  appears  to  me  that  there  was  a  sufficient  delivery 
and  acceptance  of  the  carriage  in  question  previously  to  Sundaj-,  the  loth 
of  November,  1846,  to  satisfy-  the  17th  section  of  the  statute  of  frauds. 
In  Elmore  v.  Stone,  1  Taunt.  458,  it  was  held  by  this  court  that,  if  a  man 
bargains  for  the  purchase  of  goods,  and  desires  the  vendor  to  keep 
)  them  in  his  possession  for  an  especial  purpose  for  the  vendee,  and  the 
'  vendor  accepts  the  order,  this  is  a  sufficient  delivery  of  the  goods  with- 
in the  statute  of  frauds.  In  Carter  v.  Toussaiht,  5  B.  &  Aid.  855,  1  D. 
&  R.  515,  Abbott,  C.  J.,  deals  with  that  case  thus  :  "  In  the  case  of 
Elmore  v.  Stone,  indeed,  the  custody  was  of  the  same  kind  as  in  this 
case.  There  the  plaintiff  would  have  a  right  to  say  to  the  defendant, 
'You  shall  not  have  the  horse  until  jou  paj-  me  the  pi'ice;'  but  the 
court  thought  that,  in  consequence  of  the  plaintiff's  having  consented 
to  put  the  horse  into  another  stable,  and  to  keep  it  there  at  the  defend- 
ant's charge,  he  had  changed  the  character  in  which  he  originallj'  held 
the  horse,  and  instead  of  holding  him  as  his  own  held  him  for  the 
defendant  as  his  livery-stable-keeper.  But  there  is  nothing  of  that 
kind  in  this  case.  So  long  as  the  horse  remained  at  the  plaintiff's 
stables,  and  before  it  went  to  Kimpton  Park,  the  plaintiff  was  the 
keeper  of  it,  not  as  a  livery-stable-keeper,  but  as  owner,  and  he  had 
a  right  to  retain  it  until  the  money  was  paid.  Afterwards  by  the 
defendant's  desire  the  horse  is  sent  to  the  park ;  and  if  it  was  sent 
there  and  entered  in  the  defendant's  name,  and  b}'  his  desire,  I  should 
have  thought  that  that  was  an  actual  acceptance  of  the  horse.  But  the 
evidence  is  that  it  was  entered  in  the  plaintiff's  name.  The  defendant 
therefore  had  no  right  bj'  law  to  go  to  the  owner  of  the  park  and 
demand  the  possession  of  the  horse,  because  the  park-keeper  would  not- 
be  authorized  to  part  with  it  without  the  plaintiff's  order.  Therefore 
the  character  of  owner  belongs  to  the  plaintiff  at  the  time  of  the  sale,, 
and  remained  unchanged,  notwithstanding  the  horse  was  sent  to  the 
park,  where  it  is  entered  in  his  own  name  without  anj'  control  whatever 
being  vested  in  the  defendant"  And  Bayley,  J.,  saj's  :  "  The  case  of 
Elmore  v.  Stone  certainly  comes  very  near  this  ;  but  there  is  a  distinc- 
tion. In  that  case  the  original  proprietor  of  the  horse  had  one  stable 
in  which  he  kept  horses  as  owner,  and  another  in  which  he  kept  them 
as  a  liverj'-stable-keeper,  and  bj'  removing  the  horse  from  the  one  to 
the  other  it  was  considered  that  he  had  consented  to  divest  himself  of 
the  character  of  owner,  and  conveyed  the  property  in  the  horse  to  the 
buyer  without  retaining  any  lien  for  the  price.  That  was  the  ground 
upon  which  the  decision  in  the  Common  Pleas  was  founded.  I  can  see 
nothing  of  that  kind  here.    Tlrere  is  no  consent  on  the  part  of  the 
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plaintiff  to  divest  himself  of  the  possession,  or  to  abandon  his  right 
to  retain  the  horse  until  the  price  was  paid."  In  cases  of  this  sort 
therefore  it  seems  that  the  question  will  be,  whether  the  vendor  held 
the  subject-matter  of  the  sale  as  owner,  or  merely  as  a  warehouse 
keeper  for  the  vendee.  Looking  at  the  evidence  in  this  case,  it  appears 
to  me  that  there  is  enough  to  show  an  agreement  between  the  parties  I 
that  the  plaintiff  should  hold  the  carriage  as  a  warehouse  keeper  for| 
the  defendant.  It  was  proved  that  the  defendant  had  seen  the  carriage, 
and  had  had  alterations  made  in  it,  and  had  expressed  his  intention  to 
use  it  a  few  times  before  embarking  it,  so  that  it  might  pass  as  a  second- 
hand carriage ;  and  that  at  his  request  it  was  placed  by  the  plaintiff  in 
his  back  shop,  where  it  stood  at  the  disposal  of  the  defendant.  It  was 
further  proved  that  on  Saturday-,  the  14th  of  November,  the  defendant 
called  at  the  plaintiff's  shop,  and  desired  that  a  horse  might  be  hired 
for  him,  and  that  the  carriage  should  be  sent  to  his  house  on  the  follow- 
ing day  (Sunday)  ;  which  was  accordingly  done.  In  considering  whether 
the  plaintiff  had  at  this  time  agreed  to  hold  the  carriage  as  the  defend- 
ant's agent,  we  maj'  look  at  what  took  place  on  the  Sundaj'.  Is  it 
reasonable  to  suppose  that  the  plaintiff  TO)uld  have  allowed  the  carriage 
to  be  used,  — which  would  have  reduced  it  to  the  condition  of  a  second- 
hand article,  —  if  it  had  not  been  well  understood  between  the  parties 
that  he  had  ceased  to  be  the  owner?  I  can  come  to  no  other  conclusion 
than  that  the  plaintiff  had  assented  to  the  defendant's  proposal  to  keep 
the  carriage  in  the  shop  as  his,  the  defendant's,  agent.  I  therefore  think 
there  was  a  sufficient  delivery  and  acceptance,  independently  of  what 
took  place  on  the  Sunday,  to  satisfy  the  statute,  and  consequently  that 
the  plaintiff  was  entitled  to  the  verdict. ■" 


MARVIN  V.   WALLIS. 

6  E.  &  B.  726.     1856. 

On  the  trial  before  Lord  Campbell,  C.  J.,  it  appeared  that  the 
action  was  brought  to  recover  the  price  of  a  horse.  .It  was  agreed 
that  there  had  been  a  complete  verbal  bargain  for  the  sale  of  the  horse 
by  the  plaintiff  to  the  defendant  for  a  price  above  £10,  and  that  about 
a  fortnight  afterwards  the  plaintiff  sent  the  horse  to  the  defendant, 
who  refused  to  take  or  pay  for  him  ;  alleging  that  the  horse  had  been 
ill-used  in  the  interval.  The  plaintiff's  evidence  was  that  the  bargain 
was  complete  for  immediate  delivery ;  that  after  it  was  complete  the 
plaintiff  asked  the  defendant  to  lend  him  the  horse  for  a  few  weeks  till 
he  got  another,  to  which  the  defendant  agreed  if  the  plaintiff  would 
take  care  of  it ;  and  that  in  consequence  the  plaintiff  kept  the  horse 

1  Maule,  Creswell,  and  V.  'WiLLiAMiS,  JJ.,  delivered  concurring  opinions. 
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from  that  time,  not  as  vendor,  but  as  borrower  of  the  horse.  There 
was  no  part  payment,  nor  any  memorandum  in  writing.  It  was  ob- 
jected that  there  was  no  evidence  to  go  to  the  jury  of  any  acceptance 
and  actual  receipt  of  the  horse.  The  Lord  Chief  Justice  refused  to 
stop  the  case.  The  defendant  then  gave  evidence,  according  to  which 
^^  the  original  verbal  bargain  was  that  the  liorse  should  not  be  delivered 
for  a  month  ;  and  the  plaintiff  retained  possession,  not  as  a  borrower, 
but  in  virtue  of  the  original  bai'gain.  The  Lord  Chief  Justice  left  the 
question  to  the  jury,  whether  the  verbal  contract  for  the  sale  of  the 
horse  was  complete  before  there  was  any  agreement  about  the  horse 
being  retained  b}'  the  plaintiff,  and  the  horse  was  lent  to  the  plaintiff 
by  the  defendant  as  his  owner ;  or  whether  the  retainer  of  the  horse 
was  part  of  the  bargain.  The  jury  found  that  the  contract  was  com- 
plete before  the  permission  to  keep  the  horse  was  given  to  the  plaintiff, 
and  that  the  horse  was  lent  b^'  the  defendant  as  his  owner. 

The  Lord  Chief  Justice  then  directed  a  verdict  for  the  plaintiff, 
with  leave  to  move  for  a  rule  to  show  cause. 

Hayes,  Serjt.,  cfc  Bittleson  showed  cause. 

Mellor  and  Field,  in  support  of  the  rule. 

Coleridge,  J.  I  am  of  opinion  that  we  ought  to  discharge  this  rule. 
The  question  is,  whether  on  the  facts  found  by  the  jurj-  the  statute  of 
frauds  is  satisfied,  and  whether  there  is  anj'  evidence  for  that  finding. 
The  statute  of  frauds  requires  an  actual  receipt,  which  implies  delivery, 
and  acceptance.  It  is  admitted  that  if  there  be  an  actual  visible  pos- 
session in  the  vendee  for  a  single  moment,  that  is  enough :  the  question 
cannot  turn  on  time.  It  must  also  be  admitted  that  it  is  enough  if  a 
third  party  has  such  possession  for  the  vendee.  It  is  said  that  nothing 
short  of  that  will  do ;  and  as  I  understand  Mr.  Field,  he  contends 
that  there  must  be  some  positive  act,  and  that  without  that  words 
alone  will  not  satisfy  the  statute.  Here  it  is  found  that  the  bargain 
was  complete,  and  that  after  that  the  vendor  asked  the  vendee  to  lend 
him  the  horse  for  a  specific  purpose,  to  which  the  vendee  assented. 
The  vendor  retains  the  apparent  possession,  but  holds  for  the  vendee, 
unless  there  be  a  distinction  between  this  state  of  things  and  what  is 
admitted  to  be  sufficient  to  satisfy  the  statute  of  frauds.  Try  then 
how  that  is.  Must  there  be  an  actual  transfer?  The  case  of  Elmore 
V.  Stone,  1  Taunt.  458,  furnishes  an  answer  to  that  question ;  for 
there,  there  was  a  removal  of  the  horse  from  one  stable  of  the  vendor 
to  another  stable  of  the  vendor ;  in  the  first  of  these  the  vendor  kept 
his  own  horses,  in  the  other  the  horses  belonging  to  other  people :  so 
that  the  horse  still  continued  in  his  apparent  possession,  but  the 
character  of  the  possession  was  altered.  So  here  there  is  the  same 
apparent  possession  throughout,  but  the  evidence  shows  that  its  char- 
acter was  changed.  Much  has  been  said  as  to  whether  the  lien  here 
was  retained  or  not ;  but  it  seems  to  me  that  this  is  not  material  to  the 
argument,  and  that  the  legal  result  arises  from  the  preceding  part  of 
the  transaction.     Had  the  plaintiff  retained  the  horse  in  the  character 
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of  an  unpaid  vendor,  there  would  not  have  been  a  delivery ;  but  the 
verdict  negatives  that  supposition. 

Erlb,  J.  I  also  am  of  opinion  that  the  rule  should  be  discharged. 
The  question  is,  whether  the  buyer  has  accepted  the  horse,  and  actually 
received  it.  All  that  passed  has  been  merely  by  word  of  mouth :  there 
has  been  nothing  which,  according  to  the  language  of  many  cases, 
amounts  to  manual  delivery.  The  statute  for  manj'  j-ears  was  very 
much  praised.  I  believe  that  the  party  who  inserted  the  words  had 
no  idea  what  he  meant  by  "  acceptance :  "  that  opinion  I  found  on  the 
everlasting  discussion  which  has  gone  on,  as  if  possession  according  to 
law  could  mean  only  manual  prehension.  It  ma}'  mean  that  or  it  may 
mean  a  handing  over  to  a  servant ;  but  the  question  is,  whether  there  | 
has  been  an  exercise  of  the  right  inconsistent  with  smy  supposition  I 
but  that  of  ownership ;  whether  there  is  an  actual  sale,  and  an  act 
which  is  inconsistent  with  anything  but  ownership.  When  you  apply 
that  here,  you  have  the  finding  of  the  jury  that  there  was  an  actual 
sale,  and  that  the  purchaser  assumed  to  be  in  actual  possession.  He 
permitted  the  other  party  to  retain  the  horse.  All  indeed  passed  by 
word  of  mouth ;  but  to  my  mind  it  is  a  most  decisive  case  of  posses- 
sion and  one  in  which  the  vendor  had  lost  his  claim  to  lien. 

Bule  discharged} 


CUSACK  V.  ROBINSON. 

IB.  S.  299:  30  L.J.  Q.  B.  361.     1861. 

Declaration  for  goods  sold  and  delivered,  and  goods  bargained  and 
sold.  Plea,  never  indebted.  At  the  trial,  before  Blackburn,  J.,  it  ap- 
peared that  the  defendant,  who  was  a  London  merchant,  on  the  24th 
October,  18G0,  at  Liverpool,  called  on  the  plaintiffs,  who  are  importers 
of  Canadian  produce,  and  said  he  wanted  to  buy  from  150  to  200  firkins 
Canadian  butter.  He  then  went  with  one  of  the  plaintiffs  to  their  cel- 
lar, where  he  was  shown  a  lot  of  156  firkins  of  butter,  "  ex-Bohemian," 
belonging  to  the  plaintiffs,  which  he  then  had  the  opportunity  of  in- 
specting, and  in  fact  he  did  open  and  inspect  six  of  the  firkins  in  that 
lot.  At  a  later  period  of  the  same  day,  the  plaintiffs  and  the,  defendant 
made  a  verbal  agreement  by  which  the  defendant  agreed  to  buy  that 
specific  lot  of  156  firkins  at  77s.  per  cwt.  When  the  price  had  been 
agreed  on,  the  defendant  took  a  card  on  which  his  name  and  address  in 
London  were  written,  "  Edmund  Robinson,  1  Wellington  Street,  London 
Bridge,  London,"  and  wrote  on  it,  "  156  firkins  butter  to  be  delivered 
at  Fenning's  Wharf,  Tooley  Street."  He  gave  this  to  the  plaintiff's, 
and  at  the  same  time  said  that  his  agents,  Messrs.  Clibborn,  at  Liver- 
pool, would  give  directions  how  the  goods  were  to  be  forwarded  to  Fen 

1  Concurring  opinions  by  Ckompton,  J.,  and  Lokd  Campbell,  C.  J.,  are  omitted. 
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ning's  Wharf.  The  plaintiffs,  by  Clibborn's  directions,  delivered  the 
butter  to  Pickford's  carts  to  be  forwarded  to  the  defendant  at  Fennlng's 
Wharf.  The  plaintiffs  sent  an  invoice  dated  the  25th  October,  1860, 
to  the  address  on  the  defendant's  card.  On  the  27th  October,  the 
plaintiffs  in  Liverpool  received  a  telegram  from  the  defendant  in  London, 
in  effect  asserting  that  the  butters  had  been  sold  bj'  the  plaintiffs  sub- 
ject to  a  warrant}'  that  the}'  were  equal  to  a  sample,  but  that  they  were 
not  equal  to  sample,  and  therefore  would  be  returned.  The  plaintiffs 
replied  by  telegram  that  there  was  no  such  warrant}',  and  they  must  be 
kept.  The  defendant's  counsel  admitted  that  it  must  be  taken  that  the 
sale  was  not  subject  to  any  warranty ;  but  objected  that  the  price  of 
the  goods  exceeded  £10,  and  that  there  was  nothing  proved  to  satisfy 
the  requisitions  of  the  statute  of  frauds.  The  verdict  was  entered  for 
the  plaintiffs  for  £420  10s.  Id,  with  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  if  there  was  no  evidence  proper  to  be  left  to  the  jury, 
either  of  a  memorandum  of  the  contract  or  of  an  acceptance  and  actual 
receipt  of  the  goods. 

Mellish  and  Quain  showed  cause. 

Millward,  in  support  of  the  rule. 

Blackburn,  J.     It  was  not  contended  that  there  was  anj'  sufficient 

memorandum  in  writing  in  the  present  case ;  but  it  was  contended  that 

■1  there  was  sufficient  evidence  that  the  defendant  had  accepted  the  goods 

^  sold  and  actually  received  the  same ;  and  on  consideration  we  are  of 

that  opinion. 

The  words  of  the  statute  are  express  that  there  must  be  an  accept- 
ance of  the  goods  or  part  of  them,  as  well  as  an  actual  receipt;  and 
the  authorities  are  very  numerous  to  show  that  both  these  requisites 
must  exist,  or  else  the  statute  is  not  satisfied.  In  the  recent  case  of 
Nicholson  v.  Bower,  1  E.  &  E.  172,  which  was  cited  for  the  defendant, 
141  quarters  of  wheat  were  sent  by  a  railway,  addressed  to  the  vendees. 
They  arrived  at  their  destination,  and  were  there  warehoused  b}'  the 
railway  companj'  under  circumstances  that  might  have  been  held  to  put 
an  end  to  the  unpaid  vendor's  rights.  But  the  contract  was  not  origi- 
nally a  sale  of  specific  wheat,  and  the  vendees  had  never  agreed  to  take 
those  particular  quarters  of  wheat :  on  the  contrary  it  was  shown  to  be 
usual,  before  accepting  wheat  thus  warehoused,  to  compare  a  sample  of 
the  wheat  with  the  sample  by  which  it  was  sold  ;  and  it  appeared  that 
the  vendees,  knowing  that  they  were  in  embarrassed  circumstances, 
purposely  abstained  from  accepting  the  goods  ;  and  each  of  the  judges 
mentions  that  fact  as  the  ground  of  their  decision.  In  Meredith  v. 
Meigh,  2  E.  &  B.  364,  the  goods,  which  were  not  specified  in  the  origi- 
nal contract,  had  been  selected  by  the  vendor  and  put  onboard  ship  by 
the  directions  of  the  vendee,  so  that  they  were  iu  the  hands  of  a  carrier 
to  convey  them  from  the  vendor  to  the  vendee.  It  was  there  held,  in 
conformity  with  Hanson  v.  Armitage,  5  B.  &  Aid.  557,  that  the  carrier, 
though  named  b}'  the  vendee,  had  no  authority  to  accept  the  goods. 
And  in  this  we  quite  agree ;  for  though  the  selection  of  the  goods  by 
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the  vendor,  and  putting  them  in  transit,  would  but  for  the  statute  have 
been  a  sufficient  deliverj-  to  vest  the  property  in  the  vendee,  it  could 
not  be  said  that  the  selection  bj-  the  vendor,  or  the  receipt  by  the  car- 
rier was  an  acceptance  of  those  particular  goods  by  the  vendee. 

In  Baldey  v.  Parker,  2  B.  &  C.  37,  which  was  much  relied  on  by 
Mr.  Millward  in  arguing  in  support  of  this  rule,  the  ground  of  the  de- 
cision was  that  pointed  out  by  Holroyd,  J.,  who  says  (p.  44)  :  "  Upon 
a  sale  of  specific  goods  for  a  specific  price,  by  parting  with  the  posses- 
sion the  seller  parts  with  his  lien.  The  statute  contemplates  such  a 
parting  with  the  possession  ;  and  therefore  as  long  as  the  seller  preserves 
his  control  over  the  goods  so  as  to  retain  his  lien,  he  prevents  the  ven- 
dee from  accepting  and  receiving  them  as  his  own  within  the  meaning 
of  the  statute."  The  principle  here  laid  down  is,  that  there  cannot  be 
an  actual  receipt  by  the  vendee  so  long  as  the  goods  continue  in  the 
possession  of  the  seller  as  unpaid  vendor  so  as  to  preserve  his  lien  ;  and 
it  has  been  repeatedlj'  recognized.  But  though  the  goods  remain  in 
the  personal  possession  of  the  vendor,  3'et  if  it  is  agreed  between  the 
vendor  and  the  vendee  that  the  possession  shall  thenceforth  be  kept, 
not  as  vendor,  but  as  bailee  for  the  purchaser,  the  right  of  lien  is  gone, 
and  then  there  is  a  sufficient  receipt  to  satisfy  the  statute.  Marvin  u 
Wallis,  6  E.  &  B.  726,  Beaumont  v.  Brengeri,  5  C.  B.  301.  In  both 
of  these  cases  the  specific  chattel  sold  was  ascertained,  and  there  ap- 
pear to  have  been  acts  indicating  acceptance  subsequent  to  the  agree- 
ment which  changed  the  nature  of  the  possession. 

In  the  present  case  there  was  ample  evidence  that  the  goods  when 
placed  in  Fenning's  Wharf  were  put  under  the  control  of  the  defendant 
to  await  his  further  directions,  so  as  to  put  an  end  to  any  right  of  the 
plaintiffs  as  unpaid  vendors,  as  much  as  the  change  in  the  nature  of  the 
possession  did  in  the  cases  cited.  There  was  also  sufficient  evidence 
that  the  defendant  had  at  Liverpool  selected  these  specific  156  firkins 
of  butter  as  those  which  he  then  agreed  to  take  as  his  property  as  the 
goods'sold,  and  that  he  directed  those  specific  firkins  to  be  sent  to  Lon-  \ 
don.  This  was  certainly  evidence  of  an  acceptance  ;  and  the  only  re- 
niaining  question  is,  whether  it  is  necessary  that  the  acceptance  should  I 
follow  or  be  contemporaneous  with  the  receipt,  or  whether  an  accept- 
ance before  the  receipt  is  not  sufficient.  In  Saunders  v.  Topp,  4-Exch. 
390,  which  is  the  ease  in  which  the  facts  approach  nearest  to  the  present 
case,  the  defendant  had,  according  to  the  finding  of  the  jury,  agreed  to 
buy  from  the  plaintiff  forty-five  couple  of  sheep,  which  the  defendant, 
the  purchaser,  iiad  himself  selected,  and  the  plaintiff  had  by  his  direc- 
tions put  them  in  the  defendant's  field.  Had  the  case  stopped  there, 
it  would  have  been  identical  with  the  present.  But  there  was  in  addi- 
tion some  evidence  that  the  defendant,  after  seeing  them  in  the  field, 
counted  them,  and  said  it  was  all  right ;  and  as  this  was  some  evidence 
of  an  acceptance  after  the  receipt,  it  became  unnecessarj'  to  decide 
whether  the  acceptance  under  the  statute  must  /ollow  the  delivery. 
Parke,  B.,  from  the  report  of  his  observations  during  the  argument, 
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seems  to  have  attached  much  importance  to  the  selection  of  particular 
sheep  by  the  defendant ;  but  in  his  judgment  he  abstains  from  deciding 
on  that  ground,  though  certainly  not  expressing  anj-  opinion  that  the 
acceptance  must  be  subsequent  to  the  delivery.  The  other  three  barons, 
—  Anderson,  Rolfe,  and  Piatt, — express  an  inclination  of  opinion 
that  it  is  necessary-  under  the  statute  that  the  acceptance  should  be  sub- 
sequent to  or  contemporaneous  with  the  receipt ;  but  thej-  expressly 
abstain  from  deciding  on  that  ground.  In  the  elaborate  judgment  of 
Lord  Campbell,  in  Morton  v.  Tibbett,  15  Q.  B.  428,  in  which  the  nature 
of  an  acceptance  and  actual  receipt  suflficient  to  satisfy  the  statute  is 
full}'  expounded,  he  says  (p.  434)  :  "  The  acceptance  is  to  be  something 
which  is  to  precede,,  or  at  anj'  rate  to  be  contemporaneous  with  the 
.actual  receipt  of  the  goods,  and  is  not  to  be  a  subsequent  act  after 
the  goods  have  been  actuallj'  received,  weighed,  measured,  or  exam- 
ined." The  intention  of  the  Legislature  seems  to  have  been  that  the 
contract  should  not  be  good  unless  partially-  executed ;  and  it  is  par- 
tially executed  if,  after  the  vendee  has  finall}-  agreed  on  the  specific 
articles  which  he  is  to  take  under  the  contract,  the  vendor,  by  the  ven- 
dee's directions,  parts  with  the  possession,  and  puts  them  under  the 
control  of  the  vendee,  so  as  to  put  a  complete  end  to  all  the  rights  of 
the  unpaid  vendor  as  such.  We  think,  therefore,  that  there  is  nothing 
in  the  nature  of  the  enactment  to  implj-  an  intention,  which  the  Legis- 
lature has  certainlj-  not  in  terms  expressed,  that  an  acceptance  prior  to 
the  receipt  will  not  suffice.-  There  is  no  decision  putting  this  construc- 
tion on  the  statute,  and  we  do  not  think  we  ought  so  to  construe  it. 

We  are  therefore  of  opinion  that  there  was  evidence  in  this  case  to 
satisfy  the  statute,  and  tliat  the  rule  must  be  discharged.   . 

Hule  discharged. 


VINCENT  V.    GERMOND  et  al. 
11  Johnson  (N.  Y.),  283.     1814. 

This  was  an  action  of  assumpsit  for  cattle,  &c.,  sold  and  delivered. 

It  was  proved  at  the  trial  that  in  June,  1812,  B.  Germond,  one  of 
the  defendants,  came  to  the  plaintiff  and  asked  him  if  he  had  any 
cattle  to  sell,  and,  the  plaintiff  replying  in  the  affirmative,  they  went 
together  into  the  field  to  look  at  them.  B.  Germond  offered  $280 
for  the  cattle,  four  in  number,  which  after  some  hesitation  the 
plaintiff  agreed  to  accept,  if  they  were  at  B.  G.'s  risk,  observing  that 
he  had  had  one  or  two  cattle  injured  by  the  clover  in  the  field  where 
the  cattle  were  feeding.  B.  Germond  replied  that  he-  took  them  at 
his  own  risk,  and  the  cattle  must  remain  where  they  were ;  that  he 
would  call  and  take  them  away  as  soon  as  he  had  completed  his  drove. 
After  the  bargain  was  concluded,  the  cattle  so  purchased  continued  in 
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the  same  field  with  other  cattle  of  the  plaintiff ;  in  a  few  daj-s  one  of 
them  died,  being  injured  bj'  the  clover.  On  the  4th  of  July  following, 
James  Germond,  the  other  defendant,  came  alone  to  the  field  and  took 
awaj'  the  three  remaining  cattle  without  saj'ing  anj^thing  to  the  plaintiff. 

The  defendants  gave  some  evidence  of  a  tender  to  the  plaintiff  in 
June,  1813,  of  the  price  of  the  three  cattle  left.  It  was  agreed  that 
$231  was  a  sufficient  compensation  for  the  three  cattle. 

The  defendants'  counsel  objected  to  the  parol  evidence  of  the  con- 
tract, which  was  admitted  by  the  judge,  reserving  the  question ;  and  a 
verdict  was  taken  for  the  plaintiff  for  1311.03,  being  the  price  of  the 
four  cattle  with  interest. 

The  case  was  submitted  to  the  court  without  argument. 

Per  Curiam.  No  earnest  money  having  been  paid  nor  any  writing 
made  between  the  parties  relative  to  the  contract,  the  question  is, 
whether  there  was  such  a  delivery  of  the  cattle  as  to  take  the  case 
out  of  the  statute  of  frauds.  It  was  not  made  a  question  whether  the 
defendants  were  partners  so  as  to  be  bound  by  the  acts  of  each  other. 
It  may  be  questioned  whether  what  took  place  between  B.  Germond 
and  the  plaintiff,  if  standing  alone,  would  amount  to  a  delivery ;  but 
the  subsequent  conduct  of  the  other  defendant  in  taking  away  the  a 
three  oxen,  without  any  new  contract,  affords  sufficient  ground  to  infer  1 
a  deliver}-.  This  was  the  exercise  of  an  act  of  ownership  over  the  I 
propertj'  in  confirmation  of  the  bargain.  The  defendants  dealt  with  the 
oxen  as  their  own,  and  as  if  in  their  actual  possession,  without  asking 
any  permission  from  the  plaintiff  for  so  doing.  This  must  have  been 
done  in  virtue  of  the  right  acquired  bj-  the  original  contract  and  transfer 
of  the  property.  Such  exercise  of  ownership  bj^  selling  part  of  the 
propert}'  was,  in  the  case  of  Chaplin  v.  Rogers,  1  East,  192,  lield  a  suffi- 
cient delivery  to  take  the  case  out  of  the  statute.  And  the  case  of 
Elmore  v.  Stone,  1  Taunt.  Rep.  457,  is  much  stronger  on  this  point.  It 
was  there  held  that  an  agreement  between  the  parties  that  the  vendor 
should  keep  the  horses  sold  for  the  vendee  at  livery  was  sufficient  to 
vest  the  propert}'  in  the  buyer  without  any  written  contract  or  earnest 
paid.  The  opinion  of  the  court  upon  this  point  renders  it  unnecessary 
to  notice  the  other  question  made  in  that  case.  The  plaintiff  must 
accordingly  have  judgment  upon  the  verdict  for  $311.03. 

Judgment  for  the  plaintiff'. 


PAGE  V.  MORGAN. 

15  Q.  B.  D.  228.    1885. 

The  defendant,  a  miller,  bought  of  the  plaintiff  by  oral  contract 
through  the  plaintiff's  agent  eighty-eight  quarters  of  wheat.  The  sale 
was  by  sample.  The  wheat  was  shipped  by  the  plaintiff's  agent  on  a 
barge  for  carriage  to  the  defendant's  mill,  which  was  upon  a  navigable 
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canal.  The  barge  arrived  at  the  mill  on  the  evening  of  Tuesday,  the 
25th  of  March,  and  at  eight  o'clock,  on  the  morning  of  the  26th,  some  of 
the  sacks  containing  the  wheat  were,  bj'  direction  of  the  defendant's 
foreman,  hoisted  up  out  of  the  bai'ge  into  the  mill  and  examined  by 
him.  After  twenty-four  sacks  had  been  hoisted  up  and  examined,  the 
foreman  sent  for  the  defendant,  who  came  to  the  mill  and  inspected  the 
contents  of  the  sacks  already-  delivered,  and  ordered  some  more  to  be 
sent  up  for  examination,  and  after  having, examined  thirty-eight  sacks 
in  all,  he  at  nine  o'clock  told  the  bargeman  to  send  up  no  more,  as  the 
wheat,  he  said,  was  not  equal  to  sample.  The  defendant  then  on  the 
same  day  went  off  to  see  the  plaintiffs  agent  at  a  neighboring  market 
town,  and  told  him  that  the  wheat  was  not  equal  to  sample,  and  that  he 
should  not  take  it.  Some  days  afterwards,  the  exact  interval,  however, 
was  not  stated,  the  wheat  taken  into  the  mill  was  returned  by  defend- 
ant's order  to  the  barge,  which  remained  at  the  defendant's  mill  with 
the  wheat  in  it,  the  plaintiff  refusing  to  take  the  wheat  away,  for  seven 
weeks  and  until  after  action  was  brought,  when  the  wheat  was  sold  by 
the  order  of  a  judge  at  chambers,  and  the  proceeds  paid  into  court  to 
abide  the  event  of  the  action. 

The  learned  commissioner  directed  the  jury  that  there  was  evidence 
of  an  acceptance  by  the  defendant  sufficient  to  constitute  a  contract 
within  the  17th  section  of  the  statute  of  frauds,  although  the  defendant 
was  not  precluded  from  rejecting  the  wheat  if  not  equal  to  sample. 
The  jury  found  that  the  wheat  was  equal  to  sample,  and  that  the  de- 
fendant had  accepted  it  within  the  meaning  of  the  17th  section  of  the 
statute  of  frauds,  and  accordingly  gave  a  verdict  for  the  plaintiff. 

A  rule  for  a  new  trial,  or  to  enter  judgment  for  the  defendant,  was 
moved  for ;  but  the  Queen's  Bench  Division  refused  the  application. 

Morten  {Murphy,  Q.  C,  with  him),  for  the  defendant. 

PMlhrick,  Q.  C,  and  R.  Vaughan  Williams,  for  the  plaintiff. 

Bkett,  M.  R.  It  seems  to  me  that  the  case  of  Kibble  v.  Gough,  38 
L.  T.  (n.  s.)  204,  lays  down  the  governing  principle  with  regard  to  the 
question  whether  there  is  evidence  of  an  acceptance  to  satisfy  the  17th 
section  of  the  statute  of  frauds.  It  was  there  pointed  out  that  there 
must  be  under  the  statute  both  an  acceptance  and  actual  receipt,  but 
such  acceptance  need  not  be  an  absolute  acceptance  ;  all  that  is  neces 
sary  is  an  acceptance  which  could  not  have  been  made  except  upon 
admission  that  there  was  a  contract,  and  that  the  goods  were  sent  to 
fulfil  that  contract.  Cotton,  L.  J.,  in  giving  judgment  in  that  case, 
said  :  ' '  All  that  is  wanted  is  a  receipt  and  such  an  acceptance  of  the 
goods  as  shows  that  it  has  regard  to  the  contract,  but  the  contract  may 
yet  be  left  open  to  objection  ;  so  that  it  would  not  preclude  a  man  from 
exercising  such  a  power  of  rejection.  I  think  that  in  this  case  enough 
had  been  done  to  satisfy  the  statute."  Now  what  had  been  done  in 
that  case?  The  goods  had  been  taken  into  the  defendant's  warehouse 
and  kept  for  some  time,  though  not  so  long  as  to  make  it  unreasonable 
that  thp  defendant  should  exercise  his  right  of  rejection  if  the  goods 
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had  not  been  according  to  contract,  and  the  defendant  had  inspected 
the  goods.  Thej'  therefore  had  been  delivered  and  actual  possession  of 
them  had  been  taken,  and  they  had  been  dealt  with  by  the  defendant 
for  the  purposes  of  the  contract.  It  was  held  that  under  those  circum- 
stances what  had  been  done  in  respect  to  the  goods  by  the  defendant 
must  be  considered  as  having  been  done  with  regard  to  a  contract  for 
the  purchase  of  the  goods,  and  as  amounting  to  a  recognition  of  the 
existence  of  such  contract,  and  that,  therefore,  though  the  defendant 
might  still  have  a  right  to  reject  the  goods  if  not  equal  to  sample,  tliere 
was  evidence  on  which  the  jury  might  find  that  the  defendant  had  ac- 
cepted the  goods  within  the  meaning  of  the  statute.  That  being  the 
law  as  laid  down  by  that  decision,  what  was  the  evidence  on  the  ques- 
tion of  acceptance  in  the  present  case?  The  wheat  was  sent  to  the 
defendant's  mill  in  a  barge,  which  was  brought  under  the  mill  in  the 
evening.  The  next  morning  a  considerable  quantity  of  wheat  was  taken 
up  by  the  defendant's  sei'vants  into  the  defendant's  mill  and  remained 
there  some  time  more  or  less  until  the  defendant  had  opened  the  sacks 
and  examined  their  contents  to  see  if  they  corresponded  with  the  sam- 
ple. How  could  the  defendant  have  these  sacks  taken  into  his  mill  and 
there  opened  and  examined  without  a  recognition  of  the  existence  of  a 
contract  entitling  him  so  to  deal  with  them?  How  could  anj-  reason- 
able men  come  to  any  other  conclusion  from  his  dealing  with  them  than 
that  he  had  made  a  contract  of  purchase  with  regard  to  them,  and  that 
the  goods  were  delivered  to  and  received  bj'  him  under  such  contract, 
and  examined  by  him  to  see  if  they  were  according  to  the  contract? 
It  seems  to  me  clear  that  under  these  circumstances  there  was  evidence 
for  the  jurj-  of  an  acceptance  within  the  meaning  of  the  statute.  I  can 
conceive  of  many  cases  in  which  what  is  done  with  regard  to  the  deliv- 
ery and  receipt  of  the  goods  may  not  afford  evidence  of  an  acceptance. 
Suppose  that,  goods  being  taken  into  the  defendant's  warehouse  by  the 
defendant's  servants,  directly  he  sees  them,  instead  of  examining  them, 
he  orders  them  to  be  turned  out  or  refuses  to  have  anything  to  do  with 
them.  There  would  there  be  an  ^actual  delivery  ;  but  there  would  be  no 
acceptance  of  the  goods,  for  it  would  be  quite  consistent  with  what  was 
done  that  he  entirely  repudiated  any  contract  for  the  purchase  of  the 
same.  I  rely  for  the  purposes  of  my  judgment  in  the  present  ease  on 
the  fact  that  the  defendant  examined  the  goods  to  see  if  thej-  agreed 
with  the  sample.  I  do  not  see  how  it  is  possible  to  come  to  anj-  other  /i 
conclusion  with  regard  to  that  fact  than  that  it  was  a  dealing  with  the  1 
goods  involving  an  admission  that  there  was  a  contract.  It  appears  to  \ 
me  that,  having  regard  to  tlie  case  of  Kibble  v.  Gough,  which  is  an  au- 
thoritj-  binding  on  us,  there  was  clearlj-  evidence  in  this  case  for  the 
jury  of  an  acceptance,  and  that  upon  such  evidence  there  was  only  one 
conclusion  to  which  they  reasonably  could  come.''    The  counsel  for  },he 

1  In  Hinchman  v.  Lincoln,  124  U.  S.  38  ;  8  Sup.  Ct.  E.  369  (1888),  it  la  said  — 
"  In  dealing  with  the  question  arising  on  this  record,  we  keep  in  view  the  general 
rule  that  it  is  a  question  for  tlie  jury  whether,  under  all  the  circumstances,  the  act» 
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defendant  placed  reliance  on  the  case  of  Rickard  v.  Moore,  38  L.  T. 
(n.  s.)  841.  It  is  alleged  that  in  that  case  Lord  Bramwell  doubted  the 
correctness  of  what  he  had  said  in  the  previous  case  of  Kibble  v.  Gough, 
supra.  However  that  may  be,  it  is  quite  clear  that  that  case  cannot 
overrule  Kibble  v.  Gough,  supra.  For  these  reasons  I  am  of  opinion 
that  this  appeal  must  be  dismissed.  Appeal  dismissed.^ 


STONE  V.   BROWNING. 

68  N.  Y.  598.     1877. 

Appeax  from  judgment  of  the  general  term  affirming  a  judgment  in 
favor  of  plaintiffs,  entered  upon  a  verdict.  A  former  appeal  is  reported 
in  51  N.  Y.  211  (1872).  The  contract  of  sale  was  oral.  The  material 
facts  are  stated  in  the  opinion. 

Geo.  F.  Comstock,  for  the  appellants. 

Wm.  M.  Svarts,  for  the  respondents. 

Rapallo,  J.  After  a  careful  examination  of  the  testimony  in  this 
case,  we  are  satisfied  that  there  was  no  evidence  of  an  acceptance  of 
the  goods  in  controversy  by  the  defendants,  which  would  take  this  case 
out  of  the  operation  of  the  statute  of  frauds,  and  that  the  motion  for  a 
nonsuit  made  upon  that  ground  should  have  been  granted.     It  is  con- 

which  the  buyer  does  or  forbears  to  do  amount  to  a  receipt  and  acceptance,  within 
the  terms  of  the  statute  of  frauds.  Bushel  v.  Wheeler,  15  Q.  B.  442  ;  Morton  v.  Tib- 
bett,  Id.  428  ;  Borrowscale  v.  Bosworth,  99  Mass.  381 ;  Wartman  v.  Breed,  117  Mass. 
18.  But  where  the  facts  in  relation  to  a  contract  of  sale  alleged  to  be  within  the 
statute  of  frauds  are  not  in  dispute,  it  belongs  to  the  court  to  determine  their  legal 
effect.  Shepherd  v.  Pressey,  32  N.  H.  56.  And  so  it  is  for  the  court  to  withhold  the 
facts  from  the  jury  when  they  are  not  such  as  can  in  law  warrant  finding  an  accept- 
ance ;  and  this  includes  cases  where,  though  the  court  might  admit  that  there  was  a 
scintilla  of  evidence  tending  to  show  an  acceptance,  they  would  still  feel  bound  to  set 
aside  a  verdict  finding  an  acceptance  on  that  evidence.  Browne,  St.  Frauds,  §  321 ; 
Denny  v.  Williams,  5  Allen,  5 ;  Howard  v.  Borden,  13  Allen,  299 ;  Pinkham  v.  Mattox, 
53  N.  H.  604.  .  .  . 

"  It  is  quite  true,  and  the  authorities  so  declare,  that  the  receipt  and  acceptance 
by  the  vendee  under  a  verbal  agreement,  otherwise  void  by  the  statute  of  frauds, 
may  be  complete,  although  the  terms  of  the  contract  are  in  dispute.  Receipt  and 
acceptance  by  some  unequivocal  act,  sufficiently  proven  to  have  taken  place  under 
some  contract  of  sale,  is  suflScient  to  take  the  case  out  of  the  prohibition  of  the  stat- 
ute, leaving  the  jury  to  ascertain  and  find  from  the  testimony  what  terms  of  sals 
were  actually  agreed  on.  Marsh  v.  Hyde,  3  Gray,  331 ;  Townsend  v.  Hargraves,  11& 
Mass.  325;  Benj.  Sales,  §  170.  But,  as  was  said  by  Williams,  J.,  in  Tomkinson  v. 
Staight,  17  C.  B.  697,  the  acceptance  by  the  defendant  must  be  in  the  quality  of  ven- 
dee. '  The  statute  does  not  mean  that  the  thing  which  is  to  dispense  with  the  writ- 
ing is  to  take  the  place  of  all  the  terms  of  the  contract,  but  that  the  acceptance  is  tO' 
establish  the  broad  fact  of  the  relation  of  vendor  and  vendee.'  The  act  or  acts 
relied  on  as  constituting  a  receipt  and  acceptance,  to  satisfy  the  statute,  must  be  such, 
as  definitely  establish  that  the  relation  of  vendor  and  vendee  exists.  Eemlck  v- 
Sandford,  120  Mass.  309." 

1  BowEN  and  BAGai.LLAT,  L.JJ,,  delivered  concurring  opinions. 
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clusively  established  that  by  the  terms  of  the  verbal  contract  of  sale, 
the  goods  were  to  be  examined  bj'  the  defendants,  before  closing  the 
transaction  by  giving  their  notes  for  the  price,  and  that  such  examina- 
tion was  to  be  made  at  the  store  of  the  defendants.  This  was  one  of 
the  conditions  of  the  sale,  and  its  consummation  necessarily  depended 
upon  the  result  of  such  examination.  The  receipt  of  the  goods  by  the 
defendants  at  their  store  under  this  arrangement  was  clearlj'  not  an 
acceptance  of  them.  The}-  received  them  for  the  express  purpose  of 
seeing  whether  they  would  accept  them  or  not.  Some  further  act  on 
their  part  was  necessary  to  constitute  an  acceptance  which  would  give 
validity  to  the  contract  of  purchase.  It  was  requisite  either  that  they 
should  have  made  the  examination  and  pronounced  it  satisfactory-,  or 
that  they  should  have  dealt  with  the  goods,  or  done  some  unequivocal 
act  evincing  their  intention  to  accept  them  unconditionall}-  as  their  own 
property,  in  order  to  supply  the  place  of  a  written  contract  of  purchase. 
Not  only  is  the  case  totallj-  barren  of  any  pi'oof  of  such  an  acceptance, 
but  the  uncontroverted  evidence  is,  that  after  proceeding  with  the  ex- 
amination the  defendants  refused  to  accept  the  goods,  and  returned 
them  to  the  plaintiffs. 

Evidence  was  introduced  to  the  effect  that  the  goods  were  in  fact 
such  as  represented,  and  that  thej'  corresponded  with  the  samples  ex- 
hibited at  the  time  of  the  sale,  and  upon  these  points  there  was  a  con- 
flict in  the  testimony.  This  evidence  would  have  been  material  had 
there  been  a  written  contract  of  purchase,  and  the  question  had  been 
whether  the  plaintiffs  had  performed  their  contract,  and  whether,  conse- 
quently, the  defendants  ought  to  have  accepted  and  paid  for  the  goods. 
But  it  was  not  material  upon  the  issue  whether  there  had  been  in  fact 
an  acceptance  which  would  supply  the  place  of  a  written  contract. 
Without  such  an  actual  acceptance,  no  valid  contract  was  established. 
Performance  by  the  plaintiffs  of  their  part  of  the  oral  contract  was  not 
sufficient  to  give  validity  to  it.  All  these  points  are  covered  bj'  the  de- 
cision of  the  Commission  of  Appeals  when  this  case  was  before  it  on  the 
former  appeal  (51  N.  Y.  211),  and  are  sustained  in  Caulkins  v.  Hellman 
(47  Id.  449,  and  cases  therein  cited). 

It  is  argued  that  it  is  unreasonable  to  suppose  that  the  object  of  send- 
ing the  goods  to  the  defendants'  store  was  merely  to  enable  them  to 
decide  whether  they  would  purchase  them  or  not.  It  perhaps  was  not 
the  intention  of  the  plaintiffs  that  the  defendants  should  have  the  option 
of  rejecting  the  goods  unless  some  just  reason  for  so  doing  should  be 
developed  by  the  examination  ;  but  nevertheless,  so  long  as  the  plain- 
tiffs reposed  upon  a  verbal  contract,  void  under  the  statute,  they  exposed 
themselves  even  to  an  unjust  refusal  to  accept.  The  onlj-  mode  of  se- 
curing themselves  against  such  a  result  was  to  obtain  a  written  memo- 
randum of  the  purchase.  The  injustice  of  the  refusal,  if  it  were  unjust, 
could  not  supplj'  the  place  of  an  acceptance  or  of  a  written  contract. 

When  goods  are  sold  subject  to  examination,  and  there  is  no  written 
contract,  Blackburn,  in  his  work  on  Sales  (pp.  22,  23),  lays  down  the 
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rule  as  follows :  "So  long  as  the  buyer  can,  without  self-contradiction, 
declare  that  the  goods  are  not  to  be  taken  in  fulfilnaent  of  the  contract, 
he  has  not  accepted  them.  And  it  is  immaterial  whether  his  refusal  to 
take  the  goods  be  reasonable  or  not.  If  he  refuse  the  goods,  assign- 
ing grounds  false  or  frivolous,  or  assigning  no  reasons  at  all,  it  is  still 
clear  that  he  does  not  accept  the  goods,  and  the  question  is  not  whether 
he  ought  to  accept,  but  whether  he  has  accepted  them.'' 

The  point  mainly  relied  upon  in  the  prevailing  opinion  in  the  court 
below,  and  upon  the  argument  here,  is  that,  under  the  charge,  the  jury 
must  be  regarded  as  having  found  that  the  sale  was  absolute  and  not 
conditional,  and,  was  subject  onlj'  to  the  right  of  reclamation,  affecting 
the  price  to  be  paid,  if,  upon  examination  of  the  goods,  there  should  be 
found  a  less  number  of  yards  than  the  invoice  specified,  or  that  proper 
allowance  had  not  been  made,  according  to  the  usages  of  trade,  for  holes 
that  might  be  found  in  the  cloths,  and  that  they  must  also  be  deemed  to 
have  found  that  the  cloths  were  both  delivered  to  and  accepted  bj-  the 
defendants,  under  such  a  form  of  contract,  and  that  these  findings  obvi- 
ate the  objections  founded  upon  the  statute  of  frauds. 

Without  discussing  the  soundness  of  this  conclusion,  as  to  which  there 
appears  to  have  been  a  difference  of  opinion  at  the  General  Term,  we 
are  satisfied,  after  a  full  examination  of  the  testimony,  that  the  evidence 
was  not  such  as  to  justify  the  submission  to  the  jurj-  of  the  several 
propositions  of  fact  which  thej'  are  thus  supposed  to  have  passed  upon 
and  found  in  favor  of  the  plaintiffs.  The  facts,  as  testified  to  by  the 
plaintiffs  themselves,  were  that  the  sixty-five  cases  of  kerseys  in  con- 
troversy were,  at  the  time  of  the  sale,  in  the  basement  of  plaintiffs' 
store,  nailed  up,  and  in  plaintiffs'  wai"ehouse,  with  the  exception  ot 
three  or  four,  which  were  upstairs  and  open.  That  the  purchase  was 
made  by  Mr.  Button,  one  of  the  defendants,  who  made  a  partial  exam- 
ination of  the  goods  in  these  open  cases.  They  were  exhibited  to  him 
by  Mr.  Bliss,  one  of  the  plaintiffs.  There  was  some  conversation  as  to 
the  quality  of  goods  and  the  price.  Button  proposed  to  purchase  them 
on  a  credit  of  four  months ;  thereupon  Bliss  consulted  his  partner, 
Stone  ;  after  further  conversation.  Stone  said  to  Button,  "  I  will  sell  to 
you  on  four  months,  provided  you  will  examine  the  goods  and  give  me 
your  notes  immediately."  Button  said  he  could  not  examine  them 
before  Wednesday  of  the  following  week.  Then  Mr.  Stone  said,  "I 
want  you  to  know  what  you  are  doing.  If  you  buy  this  lot  of  goods,  I 
want  you  to  give  them  a  thorough  examination,"  and  afterwards  said 
that  he  did  not  want  any  after-claps  about  the  sale  ;  he  wanted  it  to  be 
a  finality.  Bliss  proposed  to  Button  to  go  downstairs  and  look  at  the 
goods,  but  he  replied  that  he  could  not  examine  them  there  ;  that  it  was 
not  a  fit  place.  Fay,  another  of  the  plaintiffs,  being  present,  said  that 
looking  at  one  case  was  as  good  as  looking  at  fortj'.  Bliss,  being 
asked  whether  both  parties  acted  on  the  belief  that  the  sample  fairly 
represented  the  goods,  said:  "I  did  not  wish  him  to  act  upon  that 
belief;  I  wished  him,  if  he  had  any  doubt  about  it,  to  go  and  examine 
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them."  "  Q.  Then  the  action  taken  was  upon  your  statement  that  the 
balance  corresponded  with  the  sample?  A.  No,  sir,  that  was  the  very 
point  I  wished  to  avoid."  The  plaintiffs  agree  substantially  in  this 
'Statement  of  the  transaction,  and  do  not  claim  that  anything  was  said 
limiting  the  proposed  examination  to  the  mere  purpose  of  a  measurement 
of  the  goods.  Mr.  Stone  testifies  that  he  understood  that  the  examina- 
tion was  to  be  at  the  store  of  the  defendants,  and  assented  to  the  goods 
being  examined  there,  and  also  that  the  examination  was  to  be  for  the 
purpose  of  determining  the  quantitj'  of  the  goods  and  whether  they 
came  up  to  the  representations.  Fay  confirms  this,  and  the  plaintiffs, 
in  their  letter  to  defendants,  dated  April  3, 1864,  in  reply  to  the  defend- 
ants' letter  of  the  same  date,  rejecting  the  goods,  saj' :  "  We  have  onlj' 
to  repeat  that  unless  you  can  show  that  the  light  blue  kerseys  sold  to 
j'ou  on  the  11th  ult.  are  not  as  good  as  the  four  sample  cases  fairly  ex- 
hibited, and  examined  by  your  Mr.  Button,  we  must  consider  the  sale 
binding  on  you,"  etc.  This  evidence,  proceeding  from  the  plaintiffs 
themselves,  clearly  establishes  that  the  goods  were  sold  subject  to  ex- 
amination, and  necessarily  implies  a  right  of  rejection  in  case  they 
should  not  prove  to  be  of  the  quality  represented,  or  indicated  by  the 
samples  exhibited.  This  right  was  conceded  by  the  plaintiffs  by  their 
letter  of  the  3d  of  April,  and  by  the  testimony  of  two  of  them  on  the 
trial,  and  there  is  no  evidence  in  the  case  which  would  have  warranted 
the  submission  to  the  jury  of  the  question  whether  the  sale  and  delivery 
were  absolute  and  unconditional,  and  the  examination  merelj'  related  to 
measurement.  It  was  attempted  to  prove  bj-  Mr.  Bliss,  one  of  the  plain- 
tiffs, a  custom  that  when  goods  are  delivered  to  be  examined,  the  pur- 
pose of  the  examination  is  merely  to  correct  the  invoices  in  respect  to 
measurement ;  but  assuming  the  evidence  to  be  admissible,  it  failed  to 
establish  anj'  such  custom,  and  the  evidence  of  the  other  plaintiffs 
showed  clearly  that  the  purpose  of  the  examination  was  not  thus  limited. 
Even  Mr.  Bliss,  who  gives  his  understanding  of  what  the  purpose  of  the 
examination  was  to  be,  does  not  testify  that  anj'thing  was  said  confining 
it  to  any  special  purpose.  The  controversy  between  the  parties  appears 
to  have  been,  not  as  to  the  right  of  the  defendants  to  reject  the  goods 
if  reall3-  defective,  but  as  to  the  fact  whether  thej'  were  so  or  not.  This 
fact,  as  has  already  been  shown,  was  not  material  to  the  determination 
of  the  question  whether  there  was  an  actnal  acceptance.  The  fact  that 
the  goods  were  rejected  and  i-eturned  is  established  bej'ond  controversy. 
Ordinarily  the  question  of  acceptance  is  one  of  fact.  But  when  the 
nncontroverted  facts  are  such  as  cannot  afford  any  ground  for  finding 
an  acceptance,  or  where,  though  the  court  might  admit  that  there  was  a 
scintilla  of  evidence  tending  to  show  an  acceptance,  thej^  would  still  feel 
bound  to  set  aside  a  verdict  finding  an  acceptance  on  that  evidence,  it 
is  the  dutj-  of  the  court  to  withhold  the  case  from  the  jury.  Brown, 
Stat.  Frauds,  §  321 ;  Denny  v.  Williams,  5  Allen,  5  ;  Howard  v.  Borden, 
13  Id.  299.     We  think  that  this  case  falls  within  the  rule. 
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The  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 
All  concur ;  Allen,  J.,  absent.  Judgment  reversed. 


CORBETT  V.   WOLFORD  et  al. 
35  At.  (Md.)  1088.    1896. 

Betak,  J.  Corbett  contracted  to  purchase  from  the  appellees  20 
tons  of  hay  at  the  price  of  $8  a  ton.  The  hay  was  contained  in  several 
ricks  in  an  open  field  which  belonged  to  Wolford  and  his  wife,  and  was 
occupied  by  the  Ripples  as  their  tenants.  The  contract  was  verbal.  .  .  . 
Nothing  was  given  as  earnest  to  bind  the  bargain,  or  in  part  payment, 
and  no  note  or  memorandum  in  writing  was  made.  Corbett  was  sued 
by  the  appellees  for  the  price  of  the  haj-,  and  judgment  was  rendered 
against  him. 

The  evidence  tended  to  prove  that,  shortly  after  the  contract  was 
made,  Corbett  ordered  men  who  were  in  his  service  to  go  to  the  place 
where  the  ha}'  was  standing  in  ricks,  and  pack  it ;  and  that  one  of  his 
men  took  some  of  the  haj-  from"  the  top  of  one  of  the  ricks,  and  trimmed 
down  the  sides  ;  and  that,  about  twenty  minutes  afterwards,  all  the  hay 
was  accidentally  destroyed  by  fire.  The  question  at  the  trial  was 
whether  the  title  to  the  hay  had  vested  in  Corbett  before  it  was 
burned  up. 

On  tlie  prayer  of  the  appellees,  the  court  granted  the  following  in- 
struction :  "  The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence, that  the  defendant  bought  the  haj'  in  controversj',  and  directed 
his  hands  or  employees  to  bale  the  same,  and  said  hands  took  possession 
of  said  hay,  and  by  topping  the  same  and  cutting  down  the  sides  thereof 
prepared  the  same  for  such  baling,  and  that  such  hay  was  afterwards 
destroyed  by  fire,  then  the  jury  are  instructed  that  such  acts  are  evi- 
dence of  the  receipt  and  acceptance  by  the  defendant  of  the  hay  in  con- 
troversy, and  their  verdict  must  be  for  the  plaintiffs." 

The  facts  stated,  if  there  had  been  no  others  in  evidence,  would  have 
justified  the  jury  in  finding  a  verdict  for  the  plaintiffs.  We  do  not 
desire  to  be  unnecessarily  critical  in  considering  the  form  of  the  instruc- 
tion. It  is  well,  however,  to  say  that  this  court  has  on  several  occasions 
disapproved  of  this  method  of  putting  a  case  before  the  jurj'.  .  .  . 
We  would  not,  nevertheless,  be  willing  to  reverse  the  judgment  if  there 
were  not  a  more  serious  objection  to  this  instruction.     We  will  state  it. 

Corbett,  in  his  testimony,  says :  "  The  hay  was  to  have  been  deliv- 
ered by  the  plaintiffs,  after  I  had  packed  it,  to  Charlton  station,  or  at 
the  canal  landing,  —  which  place  I  was  to  determine  after  it  had  been 
packed,  —  and  then  the  money  was  to  be  paid."  This  testimony  was 
entirely  excluded  from  the  consideration  of  the  jury  by  the  court's 
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instruction.  It  tended  to  show  that,  by  the  terms  of  the  bargain, 
Corbett  was  not  to  accept  the  hay  until  conveyed  b}'  the  plaintiffs  "  to 
Charlton  station,  or  the  canal  landing ;  "  and,  if  believed  by  the  jury,  it 
was  competent  for  them  to  find  that  what  occurred  at  the  hay  rick 
was  merely-  in  preparation  for  the  packing,  which  Corbett  was  to  do,  in 
order  that  the  plaintiflFs  might  deliver  it  to  him  at  the  appointed  place. 
Whatever  might  be  the  belief  of  the  jur^-  on  this  point,  they  were 
required  to  find  for  the  plaintiffs  provided  they  believed  the  facts 
hypothetically  stated  in  the  instruction.  "When  it  is  stated,  in  a  pra^-er, 
that  the  plaintiff  is  entitled  to  recover,  provided  the  jury  find  certain 
enumerated  facts,  it  has  been  uniformlj'  held  that  the  effect  of  the 
prayer  is  to  withdraw  from  the  jur3'  all  other  facts  than  those  mentioned. 
It  was  so  declared  in  Riggin  v.  Insurance  Co.,  7  Har.  &  J.  280,  and  also 
in  Bo'sley  v.  Insurance  Go.,  3  Gill  &  J.  462  ;  Adams  v.  Capron,  21  Md. 
205  ;  Haines  v.  Pearce,  41  Md.  234,  and  in  every  other  case  where  the 
question  has  been  raised.  If  the  jury  would  be  justified  in  drawing  from 
the  facts  excluded  from  the  prayer  a  conclusion  different  from  that 
which  the  prayer  requires  them  to  find,  it  is  a  manifest  corollary,  from 
the  ruling  just  mentioned,  that  it  would  be  error  to  grant  such  a  prayer. 
The  cases  just  cited  maintain  this  position.  It  was  held  in  Belt  v. 
Marriott,  9  Gill,  335,  that,  "  in  order  to  satisfy  the  statute  [of  frauds], 
there  must  be  a  delivery  of  the  goods,  with  intent  to  vest  the  right  of 
possession  in  the  vendee,  and  there  must  be  an  actual  acceptance  by  the  • 
latter,  with  intent  to  take  possession  as  owner."  And  this  doctrine  is 
full3'  sustained  by  the  authorities.  The  facts  excluded  from  the  instruc- 
tion tended  to  the  inference  that  the  acceptance  of  the  hay  by  Corbett 
was  to  take  place  when  it  was  delivered  at  Charlton  station  or  at  the 
canal  landing.  Of  course,  the  jury  may  have  refused  to  draw  this  infer- 
ence, and  the}'  may  have  concluded  that  the  other  testimony  in  the 
cause  proved  that  the  purpose  to  deliver  the  haj-  at  one  of  the  places 
named  had  been  changed,  or  they  maj-  have  refused  to  believe  the  testi- 
mony altogether.  But  it  was  certainly  their  province  to  consider  it, 
and  to  form  their  opinion  upon  it.  Their  verdict  ought  to  be  founded 
on  all  the  facts  in  evidence  which  bear  on  the  matter  in  controversy, 
and  they  must  be  submitted  to  their  finding  unless  they  are  admitted  to 
be  true. 

For  error  in  withdrawing  evidence  from  them,  the  judgment  must  be 
reversed  and  a  new  trial  ordered. 

Reversed,  and  new  trial. 


HOLMES  v.   HOSKINS. 

9  Exchequer,  753.     1854. 

Action  for  the  price  of  cattle  sold  by  the  plaintiff  to  the  defendant 
Plea,  never  indebted. 


232  HOLMES   V.   HOSKINS.  [CHAP.  IV. 

At  the  trial  before  Maktin,  B.,  at  the  last  Taunton  assizes,  it  appeared 
that  the  defendant,  who  was  a  butcher,  having  seen  fifteen  head  of  cattle 
in  the  plaintiff's  field,  verbally  agreed  with  him  on  a  Saturday  to  buj' 
the  lot  for  £190.  After  the  bargain  was  concluded,  the  defendant  felt 
in  his  pocket  for  his  check-book  in  order  to  pay  for  the  cattle ;  but 
finding  that  he  had  not  got  it,  he  told  the  plaintiff  to  call  at  his  house 
in  the  evening  and  he  would  paj'  him.  It  was  then  arranged  that  the 
cattle  should  remain  in  the  plaintiff's  field  until  the  following  Tuesday-, 
as  it  was  inconvenient  for  the  defendant  to  remove  them  before  that 
time  to  his  farm,  which  was  ten  miles  distant.  The  plaintiff  called  at 
the  defendant's  house  for  the  money,  but  the  defendant  was  from 
home.  On  the  same  evening  the  defendant  sent  his  men  to  the  plaintiff 
to  request  that  he  would  allow  them  to  get  some  of  the  plaintiff's  haj' 
to  feed  the  cattle  with  until  the  defendant  could  remove  them.  The 
plaintifi"  consented,  and  the  men  took  the  hay  from  the  ricks  and  so  fed 
the  cattle  until  the  following  Wednesday.  The  defendant,  on  being 
afterwards  asked  for  the  mone}',  said  that  he  had  offered  too  much  for 
the  cattle,  and  would  not  have  them. 

It  was  objected  on  behalf  of  the  defendant  that  there  was  no  evidence 
of  an  acceptance  and  receipt  of  the  cattle  to  satisfj-  the  requirements  of 
the  17th  section  of  the  statute  of  frauds,  29  Car.  2,  c.  3.  The  learned 
judge  was  of  that  opinion  and  nonsuited  the  plaintiff,  reserving  leave  to 
him  to  move  to  enter  a  verdict  for  £190  if  the  court  should  be  of  opinion 
that  the  evidence  was  suflScient. 

Kingldke,  Serjt.,  now  moved  accordinglj'. 

Pollock,  C.  B.  I  am  of  opinion  that  there  was  no  evidence  to  go 
to  the  jur}'  of  an  acceptance  and  receipt  of  the  cattle  as  required  bj-  the 
statute  of  frauds.  The  words  of  the  statute  are  very  plain,  though  no 
doubt  there  has  been  a  considerable  fluctuation  of  opinion  on  the  sub- 
ject, and  it  is  difficult  to  reconcile  all  the  cases.  This  ma3'  perhaps 
have  arisen  from  a  rule  being  laid  down  in  one  class  of  cases  which  is 
applicable  to  another  class.  There  may  be  an  acceptance  and  receipt 
of  the  goods  although  they  remain  in  the  possession  of  the  vendor;  for 
instance,  if  the  vendee  takes  the  goods  and  gives  them  to  a  porter,  and 
as  he  is  about  to  carry  them  away  the  vendee  says  to  the  vendor,  "  I 
would  rather  leave  them  here  until  to-morrow."  In  this  case,  however, 
there  is  no  evidence  of  acceptance  and  receipt. 

Pakke,  B.  I  am  of  opinion  that  there  was  no  reasonable  evidence 
to  go  to  the  jury  of  an  acceptance  and  receipt  of  the  cattle.  In  order 
to  satisf}'  the  statute,  there  must  be  an  acceptance  and  an  actual  or 
constructive  delivery.  Now  in  this  case  there  was  no  actual  delivery  ; 
and  therefore,  to  entitle  the  plaintiff  to  recover,  there  must  be  such  a 
dealing  with  the  cattle  by  the  defendant  as  owner  that  the  plaintiff 
would  lose  his  lien.  But  it  is  clear  that  the  plaintiff  never  meant  to 
part  with  the  cattle  until  the  price  was  paid,  and  there  is  no  ground  for 
holding  that  the  mere  giving  permission  to  feed  the  cattle  changed  the 
possession.     In  Tempest  v.  Fitzgerald,  3  B.  &  Aid.  680,  which  was  an 
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action  for  the  price  of  a  horse  which  had  died  after  the  time  when  it 
was  sold  by  parol,  and  before  it  was  delivered  or  paid  for,  the  only 
evidence  of  acceptance  and  receipt  was  that,  while  the  horse  remained 
in  the  possession  of  the  vendor,  the  purchaser  made  his  servant  gallop 
it,  and  gave  directions  about  its  future  treatment,  requesting  that  it 
might  be  kept  by  the  vendor  a  week  longer ;  and  the  Court  of  King's 
Bench  held  that  there  was  no  acceptance  of  the  horse  within  the  mean- 
ing of  the  statute.  In  this  case  there  has  been  no  actual  receipt,  for 
the  defendant  never  had  the  cattle  ;  and  the  only  question  is,  whether 
the  act  of  feeding  the  cattle  with  the  plaintiff's  assent  is  an  exercise  of 
such  an  act  of  ownership  as  to  amount  to  an  acceptance  and  construc- 
tive delivery.  I  think  that  it  is  not.  In  the  case  of  Tempest  v.  Fitz- 
gerald the  jury  found  that  the  defendant,  by  riding  the  horse  and  giving 
directions  respecting  its  future  treatment,  exercised  an  act  of  ownership 
over  it ;  but  the  court  held  that  there  was  no  acceptance,  since  by  the 
terms  of  the  contract  the  defendant  had  no  right  of  property  in  the 
horse  until  the  price  was  paid,  and  therefore  he  could  not  exercise  any 
right  of  ownership.  My  Brother  Kinglake  relied  on  Elmore  v.  Stone  ; 
but  that  ease  is  very  different  from  the  present ;  for  there,  when  the 
vendor  assented  to  the  purchaser's  request,  there  was  an  act  of  accept- 
ance bjr  which  the  former  lost  his  lien.  Lord  Mansfield,  C.  J.,  in 
delivering  the  judgment  of  the  court  saj's  :  "  After  the  defendant  had 
said  that  the  horses  must  stand  at  livery,  and  the  plaintiff  had  accepted 
the  order,  it  made  no  difference  whether  they  stood  at  livery  at  the 
vendor's  stable,  or  whether  they  had  been  taken  awa3'  and  put  in  some 
other  stable.  The  plaintiff  possessed  them  from  that  time,  not  as 
owner  of  the  horses,  but  as  any  other  livery- stable-keeper  might  have 
them  to  keep."  In  this  case  the  plaintiff  never  lost  his  lien  on  the 
cattle ;  for  there  is  nothing  to  show  that  he  evei:  intended  to  deliver 
them  up  without  being  paid. 

Bule  refused} 


s AFFORD  ET  AL.  V.  Mcdonough. 

120  Mass.  290.     1875. 

Morton,  J.  This  is  an  action  of  contract  to  recover  the  price  of  a 
quantity  of  leather,  exceeding  fifty  dollars  in  value,  alleged  to  have 
been  sold  by  the  plaintiffs  to  the  defendant.  There  was  no  memoran- 
dum in  writing  of  the  contract,  and  the  purchaser  did  not  give  anything 
in  earnest  to  bind  the  bargain  or  in  part  payment. 

It  appeared  on  the  trial  that  the  defendant,  on  May  17,  1872,  went  to 
the  plaintiffs'  store  and  agreed  to  purchase  the  leather  at  the  price 
named,  to  be  paid  for  by  a  satisfactory  note. 

*  The  concurring  opinions  of  Alderson,  and  Maktin,  B.B.,  have  been  omitted. 
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On  the  thirty-first  day  of  the  same  month,  he  again  went  to  the 
plaintiffs'  store,  examined  the  leatlier,  had  it  weighed,  marked  with  the 
initials  of  his  name,  and  piled  up  by  itself,  to  be  taken  awaj'  by  him 
upon  giving  a  satisfactory  note  for  the  price,  or  the  payment  of  the 
price  in  money,  but  not  otherwise.  He  never  complied  with  the  terms 
of  the  agreement.  The  plaintiffs  refused  to  allow  him  to  take  the 
leather  from  their  store  without  such  compliance,  claiming  a  lien  upon 
it  for  the  price  due.  It  remained  in  their  store  till  November  9,  1872, 
when  it  was  burned  with  the  store.  Upon  this  evidence  the  presiding 
Justice  of  the  superior  court  ruled  that  the  leather  had  not  been  so 
accepted  and  received  by  the  defendant  as  to  take  the  contract  out  of 
the  statute  of  frauds,  and  the  plaintiff  excepted  to  such  ruling. 

It  should  be  kept  in  mind  that  the  question  is  not  whether,  if  a  valid 
contract  of  sale  upon  the  terms  above  named  had  been  proved,  the  title 
in  the  property  would  have  passed  to  the  defendant  so  that  it  would  be 
at  his  risk.  In  such  a  case,  the  title  would  pass  to  the  purchaser 
unless  there  was  some  agreement  to  the  contrary-,  but  the  vendor  would 
have  a  lien  for  the  price,  and  could  retain  possession  until  its  pa^-raent. 
Haskins  v.  Warren,  115  Mass.  514  ;  Morse  v.  Sherman,  106  Mass.  430 ; 
Townsend  v.  Hargraves,  118  Mass.  325.  But  the  question  is  whether 
the  defendant  had  accepted  and  received  the  goods,  so  as  to  take  the 
case  out  of  the  statute  of  frauds,  and  thus  complete  and  make  valid 
the  oral  contract  relied  on.  Unless  there  was  such  acceptance  and 
receipt,  there  was  no  valid  contract  by  virtue  of  which  the  title'  to  the 
goods  would  pass  to  the  defendant.  To  constitute  this,  there  must  be 
a  deliverj'  'by  the  seller,  and  some  unequivocal  acts  of  ownership  or 
control  of  the  goods  on  the  part  of  the  purchaser.  Knight  v.  Mann, 
118  Mass.  143,  and  cases  cited. 

In  the  case  at  bar,  there  was  no  actual  acceptance  and  receipt  of  the 
goods  bj'  the  defendant.  They  were  never  in  his  possession  or  control, 
but  remained  in  the  possession  and  control  of  the  plaintiffs,  who  refused 
/  to  allow  him  to  take  them,  claiming  a  lien  for  the  price.  If  they  bad 
and  asserted  a  lien  as  A'endors,  this  is  inconsistent  with  the  deliverj-  of 
possession  and  control,  necessary  to  constitute  an  acceptance  and 
receipt  by  the  vendee.  In  Baldey  v.  Parker,  2  B.  &  C.  37,  44,  Hol- 
royd,  J.,  says  :  "  Upon  a  sale  of  specific  goods  for  a  specific  price,  bj' 
parting  with  the  possession  the  seller  parts  with  his  lien.  The  statute 
contemplates  such  a  parting  with  the  possession,  and  therefore,  as  long 
^  as  the  seller  preserves  his  control  over  the  goods,  so  as  to  retain  his 
lien,  he  prevents  tlie  vendee  from  accepting  and  receiving  them  as 
his  own  within  the  meaning  of  the  statute."  Benjamin  on  Sales  (Am. 
ed.),  151,  and  cases  cited;  Browne  on  St.  of  Frauds,  §  317. 

It  is  true  there  may  be  cases  in  which  the  goods  remain  in  the  pos- 
session of  the  vendor,  and  yet  may  have  been  accepted  and  received  by 
the  vendee.  But  in  such  cases  the  vendor  holds  possession  of  the 
goods,  not  by  virtue  of  his  lien  as  vendor,  but  under  some  new  contract 
by  which  the  relations  of  the  parties  are  changed.    Cusack  v.  Robinson, 
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1  B.  &  S.  299,  308 ;  Castle  v.  Sworder,  6  H.  &  N.  828  ;  Dodsley  v. 
Varley,  12  A.  &  E.  632. 

In  the  case  at  bar,  the  vendors  refused  to  permit  the  vendee  to  take 
possession  or  control  of  the  goods,  but  claimed  and  asserted  their  lien 
as  vendors  for  the  price.  We  are  therefore  of  opinion  that  the  ruling 
of  the  superior  court  was  correct. 

Exceptions  overruled. 


ED  AN  V.   DUDFIELD. 
1  Q.  B.  302  :  5  Jurist,  317.     1841. 

Lord  Dbnman,  C.  J.,  delivered  the  judgment  of  the  court.  After 
stating  the  ground  of  motion  to  be  that  there  was  no  memorandum  in 
writing,  nor,  as  the  defendant  alleged,  any  acceptance,  his  Lordship 
proceeded  as  follows  :  — 

The  facts  were  that  the  defendant  had  acted  as  agent  for  the  plain- 
tiff on  several  occasions  in  relation  to  certain  merchandises  imported 
from  France,  and  that  the  goods  in  question  were  lying  at  the  custom- 
house in  the  defendant's  name,  to  be  sold  by  him  for  the  plaintiff.  The 
plaintiff  was  considerably  indebted  to  the  defendant,  who  was  pressing 
that  a  sale  should  be  made  that  he  might  pay  himself  out  of  the  pro- 
ceeds, and  an  authority  to  sell,  dated  6th  April,  was  given  by  the 
plaintiff  to  the  defendant,  and  produced  in  the  course  of  the  plaintiff's 
evidence.  But  a  witness  stated  that  at  the  end  of  the  same  month 
he  had  called  on  the  defendant  on  behalf  of  the  plaintiff,  and  that  in 
that  conversation  the  defendant  finallj'  agreed  to  buj-  these  goods 
himself  15  per  cent,  under  the  cost  price.  The  defendant  subsequently 
sold  the  goods  and  rendered  a  debtor  and  creditor  account  to  the 
plaintiff,  in  which  credit  was  given  to  the  plaintiff  for  the  goods  bj'  an 
item  in  these  words :  "  Goods  [describing  them]  sold  for  £120." 
The  action  was  brought  in  effect  for  that  sum,  and  the  verdict  passed 
accordingly.  ' 

The  plaintiff  argued  that  this  parol  contract  of  sale  was  binding 
within  the  statute,  because  the  defendant  had  accepted  the  goods  in 
selling  them  and  keeping  the  money.  This  was  denied ;  and  it  was 
said  that  the  statute,  requiring  acceptance  and  actual  receipt  of  the 
whole  or  part  where  there  was  no  written  memorandum,  could  not  be 
satisfied  in  the  case  of  one  at  the  time  of  the  bargain  possessed  of  the 
goods,  inasmuch  as  that  circumstance  prevents  them  from  being 
delivered  to  him  or  actually  received  by  him  in  virtue  of  the  sale.  At 
all  events  it  was  contended  that  no  act  could  be  relied  on  to  prove 
acceptance  and  receipt  but  what  was  inconsistent  with  the  purpose  of  I 
the  prior  possession ;  whereas  in  this  case  all  that  was  done,  the  sale 
and  the  account  rendered,  were  perfectly  consistent  with  the  authority 


236  SNIDEE  V.   THKALL.  fcHAP.  IV. 

previously'  given  and  the  defendant's  character  of  agent.  We  have 
no  doubt  that  one  person  in  possession  of  another's  goods -may  become 
the  purchaser  of  them  by  parol,  and  may  do  subsequent  acts  without 
any  writing  between  the  parties  which  amount  to  acceptance  ;  and  the 
effect  of  such  acts,  necessarily  to  be  proved  by  parol  evidence,  must  be 
submitted  to  the  jur^'.  "We  entertain  this  opinion  after  fully  consider- 
ing all  the  cases  cited,  especially  Elmore  v.  Stone,  1  Taunt.  458 ; 
Nicholle  v.  Plume,  1  C.  &  P.  272  ;  Maberley  v.  Sheppard,  10  Bing.  99  ; 
agreeing  that  such  evidence  must  be  unequivocal,  but  thinking  the 
question,  whether  it  is  so  or  not  under  all  the  circumstances,  fact  for 
the  jur}',  not  matter  of  law  for  the  court. 

It  was  indeed  contended  that  parol  evidence  was  inadmissible  to 
explain  the  character  of  the  acts  relied  on  to  prove  acceptance :  for 
that  to  admit  it  would  let  in  all  the  inconvenience  which  the  statute 
was  intended  to  prevent.  No  case,  however,  warrants  the  holding  the 
rule  so  strict :  nor  does  convenience  require  it ;  for  where  there  is  the 
foundation  of  an  act  done  to  build  upon,  the  admission  of  declarations- 
to  explain  that  act  lets  in  only  that  unavoidable  degree  of  uncertainty 
to  which  all  transactions  to  be  proved  by  ordinary  parol  evidence  are 
liable.  Upon  this  principle  stat.  9  G.  4,  c.  14,  §  1,  on  a  very  anal- 
ogous matter,  has  been  construed  in  the  Court  of  Exchequer.  For 
whilst  in  Willis  v.  Newham,  3  Y.  &  J.  518,  it  was  held  that  part  pay- 
ment, to  take  a  case  out  of  the  statute  of  limitations,  could  not  be 
proved  by  a  verbal  acknowledgment  onlj-,  it  was  held  in  Waters  v. 
Tompkins,  2  C.  M.  &  R.  723,  s.  c.  Tyrwh.  &  Gr.  137,  that,  where  a 
sum  had  been  paid  without  any  statement  on  what  account,  declara- 
tions were  admissible  to  explain  on  what  account.  Therefore  a  non- 
suit cannot  be  entered.  .  .  . 

Rule  discharged. 


SNIDER  V.  THRALL. 

56  Wis.  674.     1883. 

Cole,  C.  J.  We  think  there  is  no  sufficient  reason  for  holding  that 
evidence  of  the  sale  of  the  house  by  the  defendant  to  the  plaintiff  upon 
the  chattel  mortgage  was  not  admissible  under  the  answer.  The 
answer,  in  fact,  sets  up,  both  as  a  defence  and  by  way  of  counterclaim, 
the  sale  of  the  house  for  the  agreed  price  of  $140,  which  the  plaintiff 
was  to  pay  in  work  and  materials  on  demand.  What  more  was  it 
necessary  to  state  in  the  answer  to  admit  all  evidence  in  regard  to  the 
sale  of  the  house?  This  house  seems  to  have  been  treated  by  the 
owners  of  the  realty  as  personal  property.  Boyd  gave  a  chattel  mort- 
gage upon  it  to  defendant  when  he  owned  the  lot  on  which  it  was  situ- 
ated.    He  testified  that  he  sold  the  premises  to  Perkins,  subject  to  this 


§  2.]  ACCEPTANCE  AND  EECEIPT  :   STATUTE   OF   FRAUDS.  237 

mortgage.  The  plaintiflF  bought  the  premises  of  Perkins,  and  sa3-s  that 
he  purchased  this  house  of  him  and  entered  into  possession  thereof. 
In  this  statement,  that  he  purchased  the  house  of  Perkins,  he  is  con- 
tradicted bj'  other  witnesses. 

The  county  court  found  as  a  fact  that  the  defendant,  on  the  9th  of 
June,  1873,  sold  and  delivered  to  the  plaintiff  the  house  for  the  sum  of 
$140,  which  sum  the  plaintiff  agreed  to  pay  in  cash,  and  in  work,  ser- 
vices, and  materials,  upon  demand.  This  finding  is  amply  sustained  by 
the  evidence.  But  the  learned  counsel  for  the  plaintiff  insists  that  this 
sale  of  the  house  was  void,  because  no  note  or  memorandum  of  the 
contract  in  writing  was  made  and  subscribed  by  the  parties  to  be 
charged,  so  as  to  take  the  case  out  of  the  statute  of  frauds.  It  appears 
that  at  the  time  of  this  sale  the  plaintiff  was  in  possession  of  the  house 
and  premises.  The  court  finds  that  the  plaintiff  went  into  possession 
of  the  house  under  the  sale,  and  has  occupied  the  same  ever  since.  If 
the  plaintiff  did  take  possession  of  the  house  under  the  sale  made  by 
defendant,  as  found  by  the  court,  this  would  meet  the  conditions  of 
the  statute.  The  transaction  then  would  amount  to  a  delivery  of  the 
house  by  the  vendor,  or,  at  all  events,  it  would  be  all  the  delivery-  that 
could  be  made  when  the  nature  of  the  property  was  considered.  It 
seems  to  us  it  would  be  a  complete  and  perfect  sale  and  deliver3'  of  the 
house,  so  that  thereafter  the  title  would  be  in  the  plaintiff.  Now,  does 
it  make  any  difference,  as  affecting  the  validity  of  the  contract,  that  the 
plaintiff  had  been  in  possession  prior  to,  or  that  he  was  in  possession 
at,  the  time  the  chattel  mortgage  was  foreclosed?  We  cannot  see  that 
it  should  change  the  result.  Certainly,  if  the  plaintiff  had  removed 
from  the  house  when  the  mortgage  was  foreclosed,  had  delivered  pos- 
session to  the  defendant,  and  then  had  purchased  the  house  and  gone 
into  possession,  there  could  be  no  doubt  that  these  acts  would  take  the 
case  out  of  the  statute. 

Now,  what  was  done  really  amounted  to  this,  as  we  understand  the 
facts.  The  law  surely  did  not  require,  under  the  circumstances,  that 
the  plaintiff  should  go  though  the  idle  ceremony  of  removing  the  house, 
delivering  up  possession  to  the  defendant,  and  then  going  back  into 
possession  under  the  sale  in  order  to  make  the  contract  valid.  The  law 
is  founded  in  reason  and  common  sense,  and  requires  the  perform- 
ance of  no  such  useless  acts  to  make  a  sale  valid.  A  person  can  sell 
his  property  to  his  bailee  and  make  a  good  delivery  thereof  without 
actually  taking  the  property  into  his  own  possession  and  then  returning 
it  to  the  possession  of  the  vendee.  The  question  in  the  case  would 
seem  to  be.  Did  the  plaintiff  really  purchase  the  house  on  the  mort- 
gage sale  and  go  into  the  possession  of  the  same  as  the  owner  under 
such  sale?  If  he  did,  as  found  by  the  court,  the  contract  was  not 
within  the  statute.  The  court  also  found  that  there  was  an  agreement 
between  the  parties  that  the  plaintiff  should  pay  for  the  house  in  money, 
work,  and  materials  as  demanded ;  and  that  whatever  work  had  been 
done  by  plaintiff,  and  all  monej'  paid  and  materials  furnished  by  him, 
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had  been  applied  according  to  the  agreement  at  the  time  of  sale.     It 
cannot  be  denied  that  there  is  evidence  to  sustain  these  findings. 

It  follows  from  these  views  that  the  judgment  of  the  county  court, 
must  be  affirmed. 


DOESEY  V.  PIKE. 

50  Hun  (N.  Y.),  534.    1889. 

Beadlet,  J.  The  action  was  brought  to  recover  the  price  of  an 
engine,  boiler  and  pump,  with  appendages,  alleged  to  have  been  sold 
and  delivered  by  the  plaintiff  to  the  defendant  and  to  have  been  pur- 
chased by  her.  The  latter  denied  the  sale  and  purchase.  It  appears 
that  the  defendant  was  the  owner  of  a  stone  quarry,  in  which  she  was 
engaged  in  quarrying  stone  for  market,  and  that  early  in  July,  1886, 
James  B.  Pike,  the  husband  of  the  defendant,  rented  of  the  plaintiff 
this  apparatus  to  use  in  working  the  quarry,  and  it  was  put  in  use 
there  for  drilling  and  pumping.  The  plaintiff  claimed,  and  gave  evi- 
dence tending  to  prove,  that  in  the  forepart  of  the  following  August, 
an  agreement  was  made  between  him  and  the  husband,  by  which  the 
plaintiff  agreed  to  sell  and  he  agreed  to  purchase,  at  the  price  of  $250, 
the  apparatus  to  use  in  the  quarr3^  This  is  contradicted  b^'  evidence 
on  the  part  of  the  defendant.  .  .  .  The  alleged  agreement  of  sale  was 
evidenced  by  no  writing,  and  no  payment  was  made  of  anj'  part  of  the 
purchase  price.  .  .  There  was  no  act  of  delivery  and  acceptance  at 
the  time  the  alleged  contract  was  made.  But  the  property  was  then  at 
the  quarry  under  an  arrangement  with  the  husband  by  which  the  plain- 
tiff had  rented  it  for  use  there.  And  assuming  that  the  husband  was 
such  agent,  and  rented  it  for  the  defendant,  the  property  was  then  in 
her  possession  as  lessee.  Upon  the  subject  of  delivery  and  acceptance, 
the  trial  court  charged  the  jury  that  the  husband  then  had  the  posses- 
sion of  the  engine,  either  in  his  own  right  or  as  agent  of  his  wife  ;  and 
that  if  it  was  then  understood  and  agreed  between  the  parties  that 
there  was  or  should  be  a  sale,  "  that  sale  was  a  valid  sale,  and  the  only 
question  remaining  for  you  to  determine  is  who  the  sale  was  made  to  ; " 
and  that  "  if  he  had  the  entire  possession,  of  course  he  could  not  get 
any  more  possession,  and  there  was  no  necessity  of  any  writing,  no 
necessity  of  any  payment  or  necessity  for  any  further  delivery.''  The 
view  of  the  court  evidently  was  that  no  act  further  than  the  making  of  the 
oral  agreement  of  sale  and  purchase  was  es'sential  to  its  validity  and  to 
render  the  contract  effectual,  if  the  property  was  then  in  the  possession 
of  the  party  in  whose  behalf  it  was  made  as  purchaser.  The  defendant's 
counsel  took  exception  to  the  proposition  so  charged.  .  .  .  Assuming 
that  the  machine  was  in  the  possession  of  the  defendant,  at  the  time  the 
agreement  to  purchase  was  made,  and  that  the  husband,  as  her  agent. 
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made  it,  those  facts  alone  were  not  sufficient  to  give  validity  to  the 
contract.  To  hold  otherwise  would  have  the  effect  to  render  the  mere 
words  of  the  parties  to  such  a  contract  effectual,  and  the  purpose  of  the 
statute  would  be  defeated.  The  then  possession  was  in  no  manner 
produced  bj'  or  derived  from  such  contract,  but  was  lawfully  taken  and 
held  under  another  and  independent  arrangement  between  the  parties  ;  1 
and  until  the  purchase  was  evidenced  by  some  act  of  acceptance 
under  or  in  pursuance  of  the  agreement  to  buy,  no  valid  sale  would  be 
accomplished.  This  is  clearly  the  expressed  import  and  purpose  of  the 
statute  ;  and  such  is  the  unbroken  current  of  authoritj'  as  to  its  effect. 
The  mere  fact  that  the  propert}'  was  in  possession  of  the  defendant  at 
the  time  of  making  the  contract  furnished  no  evidence  of  acceptance  in  * 
its  support.  Edan  v.  Dudfield,  1  Q.  B.  (1  Adol.  &  Ell.  n.  s.)  302  ;  Lilly- 
white  V.  Devereux,  15  M.  &  W.  285  ;  In  re  Hoover,  33  Hun,  553  ; 
Benjamin  on  Sales  (Corbin),  §  173.  But  there  must  be  some  act  or 
conduct  on  the  part  of  the  buyer,  in  respect  to  the  property,  which 
manifests  an  intention  to  accept  it  pursuant  to  or  in  performance  of 
the  contract  of  sale  and  purchase,  which  the  parties  have  sought  to 
make.   ... 

This  case  was  not  entirely  without  evidence  upon  the  question. 
Thei'e  was  evidence  tending  to  prove  that  some  use  was  made  of  the 
machine  at  the  quarry,  not  only  after  the  alleged  contract  of  sale  was 
made,  but  after  Mr.  Pike  had  notified  the  plaintiff  that  it  was  subject 
to  the  order  of  the  latter,  and  would  be  returned  to  him  at  such  place 
in  Rochester  as  he  might  designate.  Tbis  notice  was  given  two  weeks 
after  the  alleged  purchase,  and  apparently-  indicated  a  purpose  to  termi- 
nate the  agreement  under  which  the  apparatus  had  been  taken  ;  and  it 
in  terms  imported  no  intention  to  accept  or  retain  it  under  the  contract 
of  sale ;  and  whether  any  action  on  the  part  of  the  defendant's  agent 
(assuming  her  husband  was  such)  in  the  control  and  use  of  the  machine 
after  such  verbal  agreement  was  made,  was  characterized  by  his  intent 
to  accept  it  in  observance  and  execution  of  such  contract,  was  a  ques- 
tion for  the  jury ;  and  to  enable  them  to  reach  such  conclusion,  and 
thus  give  validitj'  to  the  contract  as  one  of  sale,  the  fact  must  fairly 
have  the  support  of  evidence.  We  do  not  here  intend  to  express  any 
view  upon  the  weight  of  the  evidence  on  that  subject ;  but,  so  far  as 
related  to  the  use  made  of  the  apparatus  after  the  plaintiff  was  so  noti- 
fied of  the  purpose  to  terminate  the  arrangement  for  its  service  and 
return  the  propert}'  to  him,  there  was  some  evidence  on  the  part  of  the 
defendant,  to  the  effect  that  such  use  was  applied  to  pumping  water  from 
a  place  mentioned,  in  order  to  remove  a  pipe  connected  with  it,  and 
with  a  view  only  to  take  out  and  remove  the  pump.  This  may  have 
been  consistent  with  no  intent  to  accept  the  property  as  a  purchaser  ; 
but,  in  view  of  all  tlie  evidence  upon  that  subject,  we  think  the  question 
was  one  of  fact  for  the  jury. 

The  suggestion  of  the  plaintiff's  counsel,  that  the  question  raised  by 
the  exception  before  mentioned  was  obviated  bj'  other  portions  of  the 
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charge  of  the  court,  does  not  seem  to  be  supported.  The  part  of  the 
charge  in  question  is  not  qualified,  necessarily  or  in  fact,  bj'  any  in- 
struction given  to  the  jur^'.  So  far  as  appears,  they  were  permitted  to 
understand  that  the  fact  of  possession  by  the  defendant  of  the  property 
at  the  time  of  making  the  contract  by  her  agent  (if  so  made),  was 
sufficient  to  render  the  contract  of  sale  valid.  "While  it  is  true  that,  in 
view  of  such  possession,  nothing  further  was  required  of  the  plaintiff  by 
•"^waj'  of  delivery  of  the  property,  the  matter  of  acceptance  requisite  to 
the  validity  of  the  contract  was  dependent  wholly  upon  the  voluntary 
act  of  the  other  party  to  such  contract.  It  is  deemed  unnecessarj-,  for 
the  purposes  of  another  trial,  to  express  consideration  of  any  other 
question  presented  on  this  review. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event.^ 


SIMMONDS  V.  HUMBLE. 
13  C.  B.  N.  8.  258.    1862. 

This  was  an  action  for  the  breach  of  a  contract  for  the  sale  of  a 
quantity  of  hops.  The  defendants  traversed  the  making  of  the  con- 
tract. 

The  case  was  tried  before  Erle,  C.  J.,  at  the  sittings  at  Guildhall 
after  last  term,  when  the  following  facts  appeared  in  evidence :  The 
plaintiff  and  the  defendants  were  respectively  hop-merchants.  In  Janu- 
ary', 1862,  the  defendants  agreed  to  buy  a  quantity  of  hops  belonging 
to  the  plaintiff.  The  contract  was  made  b}-  one  Peacock,  who  was  the 
salesman  of  certain  persons  trading  under  the  name  of  the  Hop  Plant- 
ers' Joint  Stock  Company,  who  were  the  factors  of  the  plaintiff. 

(The  part  of  the  case  relating  to  a  memorandum  is  omitted.) 

It  was  further  contended  on  the  part  of  the  plaintiff  that  there  had 
been  a  sufficient  acceptance  of  the  hops  to  take  the  case  out  of  the 
statute.  As  to  this,  the  evidence  was  as  follows :  The  usual  course 
upon  a  sale  of  hops  is  for  the  parties  to  meet  to  ascertain  the  weight 
and  to  compare  the  samples  with  the  bulk  before  the  prompt-day. 
And  here  the  parties  attended  bj'  their  respective  agents  for  that  pur- 
pose, and  weighed  and  compared  all  the  pockets,  and  agreed  upon 
certain  allowances  to  be  made  as  to  certain  of  them  which  were  objected 
to.  Nothing  further  was  done.  But  one  of  the  plaintiff's  witnesses 
stated  that  after  the  weighing  and  comparing  no  objection  could  bj'  the 
usage  of  the  trade  be  allowed. 

1  This  ease  went  to  the  general  term  a  second  time,  where  the  judgment  in  favor 
of  the  plaintiff  was  affirmed ;  the  court  holding  that  the  evidence  given  on  the  second 
trial  of  the  use  made  by  defendant's  husband  of  the  machine,  was  sufficient  to  sustain 
the  verdict  of  the  jury  for  the  plaintiff.    32  N.  Y.  State  R.,  258.    1890. 
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His  lordship  left  it  to  the  jury  to  say  whether  or  not  there  had  been 
an  acceptance  of  the  hops  under  the  contract.  Thej'  found  in  the 
affirmative,  and  accordingly  returned  a  verdict  for  the  plaintiff,  damages 
£851  9s.  U. 

Hawkins,  Q.  C,  now  moved  to  enter  a  verdict  for  the  defendants  or 
a  nonsuit,  or  for  a  new  trial. 

Williams,  J.  It  appears  to  me  that  it  is  unnecessarj'  to  consider 
the  first  point  made  bj'  Mr.  Hawkins ;  because  whether  there  was  or 
was  not  a  sufficient  note  or  memorandum  of  the  contract  to  satisfy  the 
statute  is  quite  immaterial  if  there  was  a  sufficient  acceptance.  As  to 
the  second  point,  I  have  felt  some  difflcultj'  whether  I  ought  to  express 
my  opinion  or  to  wait  to  hear  what  Tny  lord  says.  He  however  thinks 
the  point  was  not  reserved,  and  therefore  it  resolves  itself  into  a  ques- 
tion of  misdirection.  Now,  looking  at  the  facts  and  at  the  way  the 
matter  was  presented  to  the  jury,  I  am  clearlj'  of  opinion  that  there 
was  no  misdirection.  The  vendor  employed  an  agent  to  conduct  the 
sale,  who  happened  to  be  the  warehouseman  of  the  hops.  No  point 
appears  to  have  been  made  as  to  whether  there  was  a  sufficient  receipt. 
The  result  is,  that  as  soon  as  the  sale  was  perfected  the  warehouseman 
began  to  hold  the  hops  for  the  buyer.  As  to  the  acceptance,  the  ques- 
tion is  whether  there  was  any  evidence  upon  which  the  jury  might 
properly  be  directed  to  find  that  there  had  been  a  sufficient  acceptance. 
I  think  there  was.  After  the  making  of  the  contract  there  was  not 
only  a  verification  of  the  bulk  b^^  comparison  with  the  sample,  but  a 
weighing  and  approval  by  the  agents  of  both  parties.  Add  to  this  the 
evidence  of  the  witness  who  stated  that  he  never  knew  of  an  instance 
of  a  contract  having  been  thrown  up  after  this  ceremony  had  been  gone 
through.  I  am  of  opinion  that  there  is  no  ground  whatever  for  dis- 
turbing the  verdict. 

Byles,  J.  I  am  of  the  same  opinion.  The  17th  section  of  the 
statute  of  frauds  requires  in  the  case  of  a  verbal  contract,  which  we 
must  for  this  purpose  assume  this  contract  to  have  been,  that  the  buyer 
should  have  accepted  the  goods  and  actually  received  the  same.  As  to 
acceptance,  the  hops  were  compared  with  the  samples  and  weighed, 
and  the  allowances  settled  on  certain  of  the  pockets  which  were  objected 
to,  deductions  from  the  price  to  be  paid.  I  observe  also  that  there  was 
evidence  that,  by  the  usage  of  the  trade,  after  the  hops  have  been 
weighed  and  approved  objections  are  no  longer  heard.  It  is  clear, 
therefore,  that  there  was  an  acceptance.  Then  the  statute  requires 
that  the  goods  shall  be  actually  received.  Now  here  was  a  verbal  con- 
tract made  b^'  the  bailee  of  the  hops.  The  moment  that  contract  was 
complete  the  bailee  became  the  bailee  of  the  buyer.  No  objection, 
therefore,  could  be  taken  to  the  want  of  a  sufficient  receipt.  The  jury 
have  found  upon  legal  evidence,  independently  of  the  written  contract, 
that  the  buyers  accepted  the  hops  and  actualh'  received  the  same. 

Keating,  J.,  and  Erle,  C.  J.,  concurring. 

Hule  refused. 
16 
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BENTNALL  v.  BURN. 
3  B.  &  C.  423.    1824. 

Assumpsit  for  goods  bargained  and  sold  and  goods  sold  and  delivered 
by  Dj'er  and  the  bankrupts  before  their  bankruptcj'.  This  was  an 
action  brought  to  recover  £13  14s.,  the  price  of  a  hogshead  of  Sicilian 
wine  sold  to  the  defendant  by  the  bankrupts,  they  being  copartners 
with  the  other  plaintiff,  Dyer,  who  resided  in  Sicily.  At  the  trial  be- 
fore Abbott,  C.  J.,  at  the  London  sittings  after  last  Trinity  term,  it 
appeared  that  the  bankrupts  had,  on  the  15th  of  Februarj-,  1822,  sold,  in 
the  name  of  and  on  account  of  the  firm,  to  the  defendant,  a  hogshead  of 
Sicilian  wine,  then  lying  in  the  London  docks,  at  the  price  of  £13  14s., 
and  at  the  same  tijiie  a  delivery  order  and  invoice  were  made  out  and 
sent  to  the  defendant,  signed  by  the  firm.  But  there  was  no  contract 
in  writing.  On  the  5th  of  June,  the  defendant,  on  being  applied  to  for 
payment,  said  that  the  former  order  had  been  lost,  and  that  the  wine 
had  not  been  transferred  to  him  in  proper  time,  and  he  had  consequently 
lost  the  sale  of  it ;  that  he  had  not  been  allowed  to  taste  it.  It  was 
proved  that  a  delivery  order  is  given  where  the  wine  is  intended  to  be 
speedily  removed,  and  that  the  party  receiving  it  may  get  the  goods 
mentioned  in  the  order  upon  producing  it  at  the  London  docks  and  pay- 
ing the  charges,  which  are  always  deducted  from  the  price.  Upon  this 
evidence  the  Lord  Chief  Justice  was  of  opinion  that  the  acceptance  of 
the  delivery  order  by  the  vendee  was  not  equivalent  to  an  actual  accept- 
ance of  the  goods  within  the  meaning  of  the  statute  of  frauds  ;  and  he 
directed  a  nonsuit  to  be  entered,  with  liberty  to  the  j)laintiffs  to  move 
to  enter  a  verdict  for  them  for  the  price  of  the  wine. 

Per  Curiam.  There  could  not  have  been  anj*  actual  acceptance  of 
the  wine  by  the  vendee  until  the  dock  company  accepted  the '  order  for 
the  delivery,  and  thereby  assented  to  hold  the  wine  as  the  agents  of  the 
vendee.  They  held  it  originally  as  the  agents  of  the  vendors,  and  as 
long  as  they  continued  so  to  hold  it  the  propertv'  was  unchanged.  It 
has  been  said  that  the  London  Dock  Company  were  bound  by  law,  when 
required  to  hold  the  goods  on  account  of  the  vendee.  That  may  be 
true,  and  they  might  render  themselves  liable  to  an  action  for  refusing 
so  to  do ;  but  if  they  did  wrongfully  refuse  to  transfer  the  goods  to  the 
vendee,  it  is  clear  that  there  could  not  then  be  any  actual  acceptance 
of  them  by  him  until  he  actually  took  possession  of  them. 

Eule  refused. 
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FROSTBURG  MINING  CO.   v.  NEW  ENGLAND  GLASS   CO. 

9  Gushing  (Mass.),  115.     1851. 

Fletcher,  J.  This  is  an  action  of  assumpsit  for  goods  sold  and  de- 
livered. Upon  the  trial  it  appeared  by  the  testimony  of  Mr.  Addison 
Child  that  he  was  the  agent  of  plaintiffs,  who  did  their  business  in 
Baltimore,  Maryland;  that  about  the  19th  March,  1849,  he  received 
from  the  agent  of  the  defendants,  who  do  their  business  in  Cambridge 
and  Boston,  a  verbal  order  for  a  cargo  of  coal,  to  be  shipped  by  the 
plaintiffs  from  Baltimore  in  a  vessel  drawing  not  more  than  ten  feet  of 
water,  at  a  freight  not  over  $2.25  a  ton.  This  order  the  wiUiess  for- 
warded to  the  agent  of  the  plaintiffs  in  Baltimore ;  and  on  the  14th 
April,  1849,  the  cargo  was  shipped  on  board  a  schooner  which  drew, 
when  fuUj'  loaded,  nine  feet  and  nine  inches  only. 

By  the  bill  of  lading  the  cargo  was  consigned  to  Mr.  Child  the  plain- 
tiffs' agent,  or  his  order,  for  tiie  defendants.  This  bill  of  lading  was 
forwarded  by  the  plaintiffs  to  Mr.  Child,  and  received  by  him  in  due 
course  of  mail  on  the  16th  or  17th  of  April,  and  specified  the  freight  to 
be  $2.45  a  ton.  On  the  day  it  was  received  it  was  indorsed  by  Child, 
and  together  with  a  bill  of  the  cokl  left  by  him  in  the  counting-room  of 
the  defendants'  agent,  who  was  at  that  time  absent.  As  soon  as  the 
defendants'  agent  returned,  he  sent  back  the  bill  of  lading  and  refused 
to  receive  the  coal. 

The  said  bill  for  the  coal  reduced  the  price  twentj'  cents  a  ton,  so 
that  the  freight  on  the  same,  to  be  paid  by  the  defendants,  need  not 
exceed  their  limits  of  $2.25  a  ton. 

On  the  passage  from  Baltimore  to  Boston  the  vessel  in  which  the 
coal  was  shipped  foundered.  After  being  raised  and  repaired,  she 
arrived  in  Boston,  when  the  plaintiffs,  by  their  aforesaid  agent,  tendered 
the  coal  to  the  defendants,  who  refused  to  receive  it. 

It  was  proved  on  the  trial  that,  by  the  usage  of  the  coal  trade  between 
Baltimore  and  Boston,  when  coal  is  ordered  in  Boston  from  Baltimore 
the  delivery  of  it  on  board  a  vessel  consigned  to  the  person  ordering  it 
is  a  compliance  with  the  order,  and  the  coal  is  thereafter  at  the  risk  of 
tlie  partj'  ordering  it. 

The  defence  is  that,  according  to  the  provisions  of  the  statute  of 
frauds,  this  being  a  contract  for  the  sale  of  goods,  wares,  and  mer- 
chandise, for  the  price  of  fiftj-  dollars  or  more,  and  there  being  no  note 
or  memorandum  of  the  bargain  in  writing,  the  contract  was  not  binding 
unless  the  purchaser  shall  accept  and  receive  part  of  the  goods,  or  give 
something  in  earnest  to  bind  the  bargain  or  in  part  payment. 

There  was  nothing  given  in  earnest  or  in  part  payment.  The  only 
question  is,  whether  the  defendants  did  accept  and  receive  the  goods  or 
anj'  part  of  them. 
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That  there  was  no  actual  manual  taking  or  occupation  of  the  coal  by 
the  defendants,  is  quite  clear. 

As  soon  as  the  defendants'  agent  had  knowledge  that  the  bill  of  lad- 
ing was  left  at  his  counting-room,  he  forthwith  sent  it  back  to  the 
plaintiffs'  agent,  and  expressly  refused  to  receive  the  coal.  When  the 
coal  arrived  and  was  tendered  to  defendants'  agent  he  at  once  refused 
to  receive  it ;  so  that  the  defendants  have  promptly  repelled  all  attempts 
to  make  an  actual  delivery  of  the  coal  to  them,  and  have  promptly  re- 
fused to  accept  and  receive  the  coal  or  any  part  of  it. 

But  the  learned  counsel  for  the  plaintiffs  maintains  with  much  ability 
that  it  is  not  necessary-  that  there  should  be  an  actual  manual  taking  or 
occupation  of  the  coal,  but  that  there  may  be  a  constructive  accepting 
and  receiving,  and  that  the  receiving  on  board  the  vessel  was  a  suflScient 
accepting  and  receiving  bj-  the  defendants. 

The  proposition  of  the  plaintiffs'  counsel,  that  there  maj'  be  a  con- 
structive accepting  and  receiving,  or  a  receiving  without  the  actual 
manual  occupation  by  the  purchaser,  seems  to  be  well  sustained  by 
the  authorities.  Therefore  in  many  cases  it  is  made  a  question  to  the 
jary,  whether  the  purchaser  by  his  mode  of  acting  or  forbearing  to  act, 
or  by  some  acquiescence,  has  not  accepted  the  goods,  though  there  has 
been  no  actual  manual  taking  and  occupation  of  them  by  him. 

The  further  proposition  of  the  learned  counsel  for  the  plaintiffs,  that 
the  acceptance  and  receipt,  to  satisfy  the  statute  of  frauds,  are  not  such 
as  to  preclude  the  purchaser  from  afterwards  objecting  to  the  quantity 
or  quality  of  the  goods,  is  certainly  fully  sustained  by  the  case  of 
Morton  v.  Tibbett,  15  Add.  &  Ellis  (n.  s.)  428. 

This  case  in  this  particular  differs  from  manj'  previous  cases,  which 
are  all  carefully  referred  to  and  commented  on  by  the  Chief  Justice  of 
the  Queen's  Bench  in  delivering  the  opinion  of  the  court. 

In  Morton  v.  Tibbett  the  receipt  of  the  goods  is  considered  as  a  sub- 
stitute for  writing,  leaving  to  the  purchaser  the  same  right  to  object 
that  the  contract  has  not  been  complied  with  which  he  would  have  if 
the  contract  had  been  in  writing. 

The  other  and  most  material  proposition  on  behalf  of  the  plaintiffs, 
that  the  coal  when  delivered  on  board  the  vessel  was  accepted  and  re- 
ceived by  the  defendants  witliin  the  provision  of  the  statute,  remains  to 
be  considered. 

That  a  deliver}'  to  a  carrier  is  not  sufficient  to  satisfy  the  statute,  as 
a  general  proposition,  is  undoubtedly  true,  and  is  very  properlj'  ad- 
mitted b}"  the  plaintiffs'  counsel.  But  it  is  maintained  that  the  master 
of  the  vessel,  under  the  particular  circumstances  of  the  case,  was  an 
agent  to  accept  to  satisf}'  the  statute,  because  in  the  first  place  he  was 
a  carrier  nominated  bj'  the  defendants.  But  the  facts  show  that  the 
verbal  order  of  the  defendants  was  merely  to  have  the  coal  shipped  by 
the  plaintiffs  from  Baltimore  in  a  vessel  drawing  not  more  than  ten 
feet  of  water,  at  a  freight  not  over  $2.25  a  ton.  No  reference  was 
made  to  any  particular  vessel  or  master.     Even  this  very  general  order 
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was  not  complied  with  by  tiie  plaintiffs,  as  the  freight  was  $2.45  a  ton 
instead  of  $2.25,  as  was  ordered. 

This  departure  in  the  price  of  the  freight  would  perhaps  of  itself  be 
suflScient  to  exempt  the  defendants  from  the  liabilitj'  to  take  and  pay 
for  the  coal.  But  it  is  not  necessary  to  put  the  case  on  that  ground, 
or  attach  any  importance  to  that  point. 

The  order  as  to  a  vessel  was  very  general,  referring  to  no  particular  ves- 
sel or  master,  specifying  only  the  draught  of  water  and  price  of  freight. 

The  master  was  merely  a  carrier,  and  the  taking  by  him  would  in  no 
sense  and  upon  no  principle  be  regarded  as  a  receipt  by  the  vendee. 

The  case  of  Morton  v.  Tibbett  was  much  stronger  than  the  present. 
There  the  defendant  himself  sent  a  particular  lighterman  to  receive  the 
wheat.  But  the  delivery  to  the  lighterman  was  not  considered  to  be  a 
receipt  by  the  vendee,  though  other  acts  of  the  vendee  tending  to  show 
an  acceptance  by  him  were  regarded  as  sufficient  to  justify  a  verdict 
for  the  plaintiff. 

So  also  in  Bushel  and  others  v.  "Wheeler,  which  is  reported  in  con- 
nection with  Morton  «.  Tibbett,  the  vendee  ordered  the  goods  to  be 
forwarded  b}'  a  particular  sloop.  Yet  the  delivery  on  board  the  sloop 
was  not  regarded  as  a  receipt  by  the  vendee  within  the  statute,  though 
the  subsequent  acts  and  forbearing  to  act  on  the  part  of  the  vendee 
were  held  to  be  sufficient  to  go  to  the  jury,  to  find  an  actual  receipt  by 
the  vendee. 

It  is  therefore  quite  clear  that  a  delivery  on  board  the  vessel  in  this 
case  cannot  be  regarded  as  a  receipt,  within  the  provision  of  the  stat- 
ute, by  the  vendee,  on  the  ground  that  the  defendant  ordered  the  coal 
to  be  forwarded  in  that  waj'. 

But  it  is  further  maintained  for  the  plaintiff  that  the  master  of  the 
vessel  was  an  agent  to  accept  within  the  statute,  because  the  usage  of 
trade  made  him  such  in  the  coal  trade  between  Boston  and  Baltimore. 
The  usage  as  shown  was  that  when  coal  is  ordered  in  Boston  from  Bal- 
timore the  delivery  of  it  on  board  a  vessel  consigned  to  the  person 
ordering  it  is  in  compliance  with  the  order,  and  the  coal  is  thereafter 
at  the  risk  of  the  party  ordering  it. 

It  does  not  in  terms  appear  whether  or  not  this  usage  applies  to  mere 
verbal  orders,  which  are  invalid  by  the  statute  of  frauds. 

Nor  is  it  shown  upon  what  ground  this  usage  can  be  set  up  and 
maintained  against  established  provisions  and  principles  of  law.  Upon 
general  principles  of  mercantile  law,  when  a  person  accepts  a  written 
order  and  delivers  goods  on  board  a  vessel  according  to  the  order,  con- 
signed to  the  person  ordering  them  in  common  form,  they  are  then  of 
course  at  the  risk  of  the  consignee. 

When  orders  have  been  received  and  executed,  and  delivery  has  been 
made  to  the  master  of  the  ship,  and  bills  of  lading  signed  and  forwarded, 
the  seller  is  functus  officio  and  can  do  nothing  more,  except  so  far  as 
he  may  have  a  right  of  stoppage  in  transitu. 

It  is  unnecessary  to  consider  how  far  there  could  be  any  usage  affect- 
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ing  the  rights  of  the  parties  in  this  case,  as  it  is  quite  clear  that  the 
case  is  not  within  the  usage  set  up  and  relied  upon.  The  usage  is  said 
to  be  that,  when  coal  ordered  is  delivered  on  board  a  vessel  consigned 
to  the  part}-  ordering  it,  that  is  a  compliance  with  the  order,  and  the 
coal  is  thereafter  at  the  risk  of  the  partj'  ordering  it. 

But  in  the  present  case  the  coal  was  not  consigned  to  the  party 
ordering  it,  but  on  the  contrary-  was  consigned  to  the  plaintiffs'  own 
agent.  By  the  bill  of  lading  tlie  coal  was  to  be  delivered  to  Addison 
Child  or  his  assigns.  But  the  bill  of  lading  expressed  that  it  was 
to  be  delivered  to  Addison  Child  for  the  New  England  Glass  Companj' ; 
and  when  the  bill  of  lading  was  received  hy  the  consignee  he  indorsed 
it  and  offered  it  to  the  defendants'  agent,  which  it  is  said  was  a  sub- 
stantial compliance  with  the  alleged  custom.  The  supposed  custom 
required  the  coal  to  be  consigned  to  the  defendants,  but  it  was  in  fact 
consigned  to  the  plaintiffs'  agent.  This,  so  far  from  being  a  substantial 
compliance  with,  was  the  widest  possible  departure  from  the  custom. 

The  bill  of  lading  gave  the  defendants  no  right  to  or  control  over  the 
coal,  and  when  indorsed  and  offered  to  the  defendants'  agent  was 
promptly  rejected. 

There  having  therefore  been  no  acceptance  of  the  coal  by  the  defend- 
ants to  satisfy  the  statute  of  frauds,  according  to  the  provision  of  the 
report  the  plaintiffs  must  become  nonsuit. 

Plaintiffs  nonsuit. 


ALLARD  V.  GREASERT. 

61  N.  Y.  1.     1874. 

Action  for  the  price  of  the  following  bill  of  hats  and  caps,  as  goods 
sold  and  delivered  :  — 

Of  ease  No.  361,  half  doz.  child's  Leghorn  sylvans,  at  $11  per 

doz 3f5.50 

Of  case  No.  312,  one  doz.  harvest  hats,  at 4.50 

Of  case  No.  371,  half  doz.  Panama  hats  at 28.50  a  doz. 

Of  case  No.  372,  half  doz.  Panama  hats  at 36.00 

Of  case  No.  326,  one  doz.  palm  leaf  hats,  at 2.50 

Of  case  No.  324,  one  doz.  palm  leaf  hats,  at 3.00 

Of  case  No.  329,  one  doz.  white  Glenwood,  at 15.00 

Of  case  No.  159,  one  doz.  black  Alpine,  at 24.00 

Of  case  No.  309,  one  doz.  Leg.  harvest,  at 3.25 

Defendants  moved  for  a  nonsuit  because  (1)  "that  the  agreement 
under  which  the  plaintiffs  seek  to  recover  is  within  the  statute  of 
frauds,  and  void  ;  (2)  that  the  order  for  the  goods  constitutes  one  entire 
contract,  and  the  plaintiffs  have  failed  to  fulfil,  on  their  part,  to  deliver 
the  harvest  hats  of  the  description  ordered ;  that,  by  reason  of  said 
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failure,  the  defendants  had  a  right  to  refuse  to  receive  any  of  the  goods 
sent."     The  court  nonsuited  plaintiffs  on  the  last  ground. 

Daniel  Wood,  for  appellants. 

JBowen  &  Pitts,  for  respondents. 

Eael,  C.  The  judge  at  the  circuit  regarded  this  as  an  entire  con- 
tract of  sale,  and  not  severable  ;  and  if  he  was  right  in  this,  he  properly 
nonsuited  the  plaintiffs  upon  that  ground.  If  it  was  an  entire  contract, 
within  the  meaning  of  the  law,  the  plaintiffs  could  recover  onlj'  by 
showing  entire  performance,  by  a  full  delivery  of  all  the  articles  pur- 
chased. But  it  is  not  necessarj-,  in  this  case,  to  determine  whether 
this  was  an  entire  or  a  severable  contract,  because  the  defendants  also 
moved  for  a  nonsuit  upon  the  ground  that  the  contract  of  sale  was  void 
under  the  statute  of  frauds.  Although  the  judge  did  not  place  the  non- 
suit upon  this  ground,  it  may  be  considered  here.  He  nonsuited  the 
plaintiffs,  and  even  if  he  gave  a  wrong  reason  for  it,  and  placed  it  upon 
the  wrong  ground,  the  nonsuit  may  be  upheld  upon  any  ground  appear- 
ing in  the  case.  Curtis  v.  Hubbard,  1  Hill,  336  ;  Simar  v.  Canaday, 
63  N.  Y.  298 ;  Deland  v.  Richardson,  4  Den.  95. 

Even  if  this  were  a  severable  contract  so  far  as  relates  to  the  per- 
formance of  the  same,  within  the  meaning  of  the  statute  of  frauds  it  is 
an  entire  contract.  The  reasons  for  holding  it  to  be  such  are  clearly 
set  forth  in  Baldey  v.  Parker,  2  B.  &  C.  41,  and  Story,  Sales,  §  241. 
This,  within  the  meaning  of  the  statute  of  frauds,  is  a  contract  for  the 
sale  of  goods  for  the  price  of  $50  or  more,  and  as  there  was  no  note  or 
memorandum  or  payment,  the  question  to  be  determined  is,  whether 
the  goods  were  accepted  and  received  by  the  buyers  so  as  to  satisfy  the 
statute.  By  the  terms  of  the  contract,  the  goods  were  to  be  delivered 
to  the  Merchants'  Union  Express,  to  be  carried  to  the  defendants,  and 
they  were  so  delivered.  It  is  well  settled  that  when  there  is  a  valid 
contract  of  sale,  a  delivery  to  a  carrier,  according  to  the  terms  of  "^ 
the  contract,  vests  the  title  to  the  property  in  the  buyer.  It  was  de- 
cided in  Rodgers  v.  Phillips,  40  N.  T.  519,  that  a  delivery,  according 
to  the  contract,  to  a  general  carrier,  not  designated  or  selected  by  the 
buj'er,  does  not  constitute  such  a  deliver}-  and  acceptance  as  to  answer 
the  statute  of  frauds.  But  it  has  been  .held  that  when  the  goods  have 
been  accepted  by  the  buj'er,  so  as  to  answer  that  portion  of  the  statute 
which  requires  acceptance,  a  deliver}-  to  a  carrier  selected  bj'  the  buyer 
will  answer  that  portion  of  the  statute  which  requires  the  buj-er  to  re- 
ceive. Cross  V.  O'Donnell,  44  N.  Y.  661.  So  far  as  I  can  discover, 
it  has  never  yet  been  decided  in  any  case  that  is  entitled  to  respect  as  \ 
authority,  that  a  mere  carrier  designated  by  the  buyer  can  both  accept  I 
and  receive  the  goods  so  as  to  answer  the  statute.  Benj.  Sales,  124. 
The  cases  upon  this  subject  are  cited  and  commented  upon,  and  the 
principles  applicable  to  the  question  are  so  fullj'  set  forth  in  the  two 
recent  cases  above  referred  to  that  no  further  citation  of  authorities  or 
extended  discussions  at  this  time  is  important.  It  will  be  found  by  an 
examination  of  the  authorities,  that  in  most  of  the  cases  where  a  de- 
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y  livery  to  a  carrier. has  been  held  to  satisfy  the  statute  of  frauds,  there 
had  been  a  prior  acceptance  of  the  goods  by  the  buyer  or  his  agent. 
A  buyer  may  accept  and  receive  through  an  agent  express!}-  or  im- 
pliedly appointed  for  that  purpose.     There  is  every  reason  for  holding 
that  a  designated  carrier  may  receive  for  the  buj'er,  because  he  is  ex- 
pressly authorized  to  receive,  and  the  act  of  receiving  is  a  mere  formal 
act  requiring  the  exercise  of  no  discretion.     But  there  is  no  reason  for 
holding  that  the  buyer  in  such  case  intended  to  clothe  the  carrier,  of 
whose  agents  he  may  know  nothing,  with  authority  to  accept  the  goods, 
so  as  to  conclude  him  as  to  their  quality',  and  bind  him  to  take  them  as 
a  compliance  with  a  contract  of  which  such  agents  can  know  nothing. 
This  ease  furnishes  as  good  an  illustration  as  any.     The  goods  wer& 
boxed  ;  the  carrier  could  know  nothing  about  them ;  and  its  agents  had 
no  right  to  unpack  and  handle  them.     Its  sole  duty  and  authority  was 
to  receive  and  transport  them.     In  such  a  case,   it  would  be  quite 
I  absurd  to  hold  that  the  carrier  had  an  implied  autiiority  from  the  bu3-er 
pto  accept  the  goods  for  him.     If  the  buyer  does  not  accept  in  person, 
I  he  must  do  it  through  an  authorized  agent.     Here  it  is  not  claimed 
that  there  was  express  authority  conferred  upon  the  carrier  to  accept, 
and  the  circumstances  are  not  such  that  such  authoritj-  can  be  implied. 
Upon  this  last  ground  therefore  the  nonsuit  was  proper,  and  the 
judgment  must  be  aflBrmed,  with  costs. 
All  concur. 


BRAND   V.   FOCHT,  et  ai. 
1  Abbott's  N.  Y.  App.  Decisions,  185.    1867. 

Action  to  recover  a  boat-load  of  coal.  Plaintiff  contracted  orally 
with  defendants,  in  March,  1863,  for  a  boat-load  of  coal  to  be  delivered 
in  New  York  within  two  weeks,  at  $6.00  per  ton.  It  did  not  arrive 
until  May  8th,  when  defendants  proposed  to  sell  it  to  plaintiff  at  $6.50 
per  ton,  and  made  out  a  bill  therefor  amounting  to  $174  and  annexed 
it  to  the  bill  of  lading  for  the  coal,  and  sent  the  same  by  their  clerk  to 
the  plaintiff.  Plaintiff  refusing  to  take  the  coal  at  that  price,  and  insist- 
ing that  he  had  purchased  it  at  $6.00  per  ton,  detached  the  bill  of  lad- 
ing from  the  bill  rendered,  keeping  the  former  and  returning  the  latter 
to  the  clerk.  The  clerk  demanded  the  bill  of  lading,  and  upon  plain- 
tiff's refusal  to  surrender  it,  told  him  he  could  not  have  the  coal,  and 
the  plaintiff  brought  this  action. 

Benjamin  T.  Kissam,  for  the  plaintiff. 

2>.  Hawley,  for  the  defendants. 

By  The  Court.  —  Davies,  C.  J.  This  case  presents  no  serious  diffi- 
culty. The  case  of  Shindler  v.  Houston,  1  N.  Y.  261,  is  quite  decisive. 
In  this  case,  as  in  that,  the  contract  of  sale  not  being  in  writing,  and 
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as  no  part  of  the  purchase  money  was  paid  by  the  vendee,  the  contract 
was  void  by  the  statute  of  frauds  (2  R.  S.  136,  §  3,  sbd.  3),  unless 
the  buyer  "  accepted  and  received  "  the  whole  or  part  of  the  propert3'. 
In  the  present  case  it  is  not  asserted  that  any  part  of  the  purchase 
money  was  paid,  or  that  there  was  any  delivery  of  the  property  in 
whole  or  in  part,  except  the  alleged  symbolical  delivery,  evidenced  by 
the  bill  of  lading  which  the  plaintiff  got  into  his  possession. 

A  delivery  of  the  property,  to  satisfy  the  requirements  of  the  statute, 
must  be  a  delivery  by  the  vendor,  with  the  intention  of  vesting  the  i 
right  of  possession  in  the  vendee,  and  there  must  be  an  actual  accept- 1 
ance  by  the  latter,  with  the  intent  of  taking  possession  as  owner  ;  and  | 
this  rule  can  only  be  satisfied  by  something  done  subsequent  to  the 
sale,  unequivocally  indicating  the  mutual  intentions  of  the  parties. 
SMndler  v.  Houston,  supra.  Now,  it  is  quite  clear  that  these  vendors 
never  did,  and  never  intended  to,  make  any  delivery  of  the  coal  in 
whole  or  in  part,  to  this  plaintiff,  upon  the  contract  of  sale  which  he 
set  up,  and  it  is  equally  clear  that  thej'  never  delivered  the  bill  of  lading 
with  any  intent  to  complete  and  perfect  the  sale.  Nay,  it  is  very  mani- 
fest that  they  never  intended  to  part  with  the  bill  of  lading,  except  upon 
the  condition  and  understanding  that  the  plaintiff  would  purchase  the 
cargo  of  coal  therein  mentioned,  at  the  rate  of  six  dollars  and  fifty  cents  a 
ton.  This  he  peremptorily  declined  to  do,  and  detained  the  bill  of  lading, 
against  the  remonstrance  of  the  defendants'  agents.  He  clearly  had  no 
right  so  to  detain  it,  and  now  setting  it  up  as  evidence  of  the  delivery 
of  the  coal,  under  the  contract  of  sale  made  in  March,  is  a  fraud  upon 
the  defendants.  They  never  delivered  it  to  the  plaintiff  with  any  such 
intent  or  for  any  such  purpose,  and  it  cannot  now  be  permitted  to  the 
plaintiff  that  he  should  avail  himself  of  this  bill  of  lading,  thus  im- 
properly retained  by  him,  to  make  a  title  in  himself  to  this  coal. 

The  contract  of  sale  not  being  in  writing,  as  no  part  of  the  purchase 
money  was  paid,  and  as  there  was  no  delivery  in  whole  or  in  part,  of 
the  property  purchased,  and  no  symbolical  deliveiy,  it  follows  that  the 
plaintiff  was  never  vested  with  the  title  to  this  coal.  He  never  had 
possession  of  it,  actual  or  construction ;  he  was  not  the  owner,  and 
cannot,  therefore,  maintain  this  action.  On  the  contrary,  the  evidence 
conclusively  established  that  the  plaintiff  was  not  the  owner  of  the 
cargo  of  coal  in  controversy,  and  that  he  was  not  entitled  to  the  pos- 
session thereof  He  never  acquired  any  title  thereto.  This  difHculty 
is  fundamental  with  plaintiff's  right  of  recovery,  and  it  therefore 
becomes  unnecessary  to  examine  the  other  qufestion  suggested. 

The  nonsuit  was  properly  granted,  and  the  judgment  should  be 
affirmed.'^ 

1  In  Tempest  v.  Fitzgerald,  3  B.  &  Aid.  680  (1820),  Abbott,  C.  J.,  said,  "  Now  the 
word  '  accepted '  imports  not  merely  that  there  should  be  a  delivery  by  the  seller, 
but  that  each  party  should  do  something  by  which  tlie  bargain  should  be  bound.  I  do 
not  mean,  however,  to  say  that  if  the  buyer  were  to  take  away  the  goods  without 
the  assent  of  the  seller,  that  would  not  be  sufficient  to  bind  him." 
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SCOTT  V.   EASTERN   COUNTIES   RAILWAY   CO. 

12  M.  &  W.  33.     1843. 

At  the  trial  before  Lord  Abinger,  C.  B.,  it  appeared  that  in  May, 
1841,  Mr.  Braithwaite  the  defendants'  agent  went  to  the  plaintiff's 
manufactory  to  order  the  lamps  mentioned  in  the  declaration,  all  of 
which  were  of  a  well-known  and  ordinary  description,  with  the  excep- 
tion of  the  triangular  lamp,  which  was  ver}'  peculiar.  The  raoaler,  the 
square,  and  the  new  side  lamps  were  delivered  with  a  separate  invoice, 
and  paid  for  in  May,  1841 ;  but  the  triangular  lamp  was  not  finished 
until  the  month  of  April,  1843,  when  the  defendants,  being  dissatisfied 
with  it,  refused  to  receive  or  pay  for  it,  whereupon  the  present  action 
was  brought.  Under  these  circumstances,  it  was  objected  for  the 
defendants  that  the  contracts  for  these  articles  were  distinct,  and  that 
the  delivery  and  acceptance  of  the  comthon  lamps  did  not  constitute  a 
part  acceptance  within  the  statute  of  frauds,  so  as  to  bind  the  defend- 
ants to  receive  and  pay  for  the  triangular  lamp  which  was  afterwards 
manufactured.  The  learned  judge,  reserving  leave  to  the  defendants  to 
move  to  enter  a  nonsuit,  left  the  case  to  the  jurj',  who  found  for  the 
plaintiff  for  £248,  the  amount  claimed  bj-  him. 

JSVfe  now  moved  accordingly  either  for  a  nonsuit  or  a  new  trial. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  there  ought  to  be  no 
rule.  I  think  the  order  for  the  readj'-made  lamps,  and  that  given  for 
the  triangular  one,  amounted  but  to  one  contract.  Can  it  be  said  that, 
if  a  man  goes  to  a  tailor's  shop  and  buj's  a  suit  of  clothes  which  are 
readj'-made,  and  at  the  same  time  orders  another  suit  to  be  made  for 
him,  and  the  former  are  sent  home  to  and  accepted  by  him,  he  is  n'ot 
bound  to  pay  for  the  latter?  The  two  statutes  that  have  been  referred 
to  must  be  construed  as  incorporated  together ;  and  then  it  is  plain 
that,  when  an  order  for  goods  made  and  for  others  to  be  made  forms 
one  entire  contract,  acceptance  of  the  former  goods  will  take  the  case 
out  of  th,e  statutes  as  regards  the  latter  also. 

Aldbrson,  B.  I  am  of  the  same  opinion.  The  transaction  consti- 
tuted but  one  contract.  There  is  no  distinction  between  this  case  and 
that  of  a  party  who  goes  into  a  shop  and  buj's  fift^'  different  articles  at 
the  same  time.  It  is  clear  that  such  a  person  does  not  make  fift3- 
different  contracts.  If  a  man  enters  into  an  entire  agreement  for  goods 
made  and  for  others  to  be  made,  his  accepting  part  of  the  goods  made 
is  evidence  of  his  having  entered  into  the  agreement.  That  is  the  true 
object  and  meaning  of  the  statute.  The  articles  bargained  to  be  made 
are  treated  for  this  purpose  as  goods  actually  made,  although  thej-  are 
not  in  existence  at  the  time  of  the  agreement. 

GuENEY,  B.,  and  Rolfe,  B.,  concurred. 

Mule  refused. 
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Assumpsit  for  goods  sold  aud  delivered,  and  on  an  account  stated. 
Plea,  the  general  issue.  At  the  trial  befoi'e  Pakke,  B.,  the  following 
appeared  to  be  the  facts  of  the  case :  On  the  16th  of  November,  1835, 
the  traveller  of  the  plaintitf  took  from  the  defendants  a  verbal  order  for 
thirty-five  bundles  of  common  steel  at  34s.,  and  five  bundles  of  cast 
steel  at  48s.,  of  a  specified  thickness.  The  traveller  wrote  down  the 
order  at  the  time  in  his  own  book,  but  no  memorandum  was  made  of  it 
such  as  to  satisfy  the  statute  of  frauds.  On  the  19th  of  December,  the 
defendants  wrote  by  post  to  the  plaintiflf  for  three  hundred  weight  more 
of  cast  steel.  The  steel  ordered  on  the  first  occasion  was  forwarded  by 
canal  to  the  defendants  at  various  times  in  the  months  of  December 
and  January.  .  .  . 

The  learned  judge,  having  stated  to  the  jury  that  the  question  in 
the  cause  was  whether  there  had  been  an  acceptance  of  the  cast  steel 
included  in  the  verbal  order  of  the  16th  of  November,  so  as  to  bind  the 
defendants,  left  it  to  them  to  sa^',  first,  whether  the  steel  supplied  was 
fit  for  the  edge-tool  trade  ;  secondly',  whether,  if  it  was  not,  the  defend- 
ants had  agreed  nevertheless  to  take  it,  and  whether  their  letter  of  the 
10th  of  February  was  not  at  all  events  a  waiver  of  the  objection  as 
to  its  thickness ;  and,  thirdly',  whether  more  of  it  was  used  than  was 
necessar}'  to  make  an  experiment  on  its  quality.  The  jur3'  found  that 
the  steel  was  according  to  order,  and  that  the  defendants  had  used  more 
of  it  than  was  necessary  ;  and  gave  a  verdict  for  the  plaintiff,  damages 
£112  3s.  9d 

Cresswell  obtained  a  rule  nisi  to  reduce  the  damages  to  £24,  or  for  a 
new  trial,  on  the  grounds  that  there  was  no  acceptance  of  the  cast  steel 
included  in  the  verbal  order  within  the  meaning  of  the  statute  of  frauds ; 
and  also  that  the  verdict  was  against  the  evidence. 

Alexander  aud  Wightman  now  showed  cause. 

Cresswell,  contra. 

Parke,  B.  The  first  question  in  this  case  is  one  of  some  importance, 
but  none  of  the  court  entertain  any  doubt  upon  it.  It  is  whether  there 
was  a  sufiicient  part  acceptance  of  the  goods  ordered  in  November  to 
take  the  case  out  of  the  statute  of  frauds.  That  was  a  joint  order  for 
common  steel  and  cast  steel :  the  effect  of  such  joint  order,  unless  ex- 
plained, would  be  to  make  it  one  entire  contract,  since  we  must  assume 
that  one  article  would  not  have  been  furnished  at  one  stipulated  price 
unless  the  other  had  been  agreed  to  be  paid  for  at  the  other  price. 
There  was  no  explanation  in  this  case,  and  therefore  it  must  be  taken 
to  be  a  joint  contract.  Then  one  of  the  articles,  the  common  steel,  was 
certainly  accepted ;  and  the  question  is,  whether  that  acceptance  is 
sufficient  to  take  the  case  out  of  the  statute  as  to  the  cast  steel  also, 
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v'   and  I  am  clearlj'  of  opinion  that  it  is.     In  order  to  determin&  the  ques- 
tion the  best  coarse  is  to  look  at  the  words  of  the  statute  itself.    Those 
words  are  [stating  them] .     The  object  of  the  statute  was  to  prevent 
perjury  in  proving  by  parol  a  contract  which  was  never  made  in  fact :  but 
none  of  its  provisions  effectual!}'  exclude  perjury  ;  the}'  only  intend  to 
diminish  the  probability  of  its  being  committed.     There  may  be  perjury 
in  swearing  to  the  handwriting  of  the  party  charged,  or  in  proving  the 
agency  of  the  party  signing  on  his  behalf ;  neither  does  the  acceptance 
of  the  goods,  or  the  giving  of  earnest,  operate  as  a  certain  prevention 
of  perjury.     The  same  observation  applies  to  Lord  Tenterden's  Act,  9 
Geo.  4,  c.  14,  under  which  part  payment  of  principal  or  interest  is 
sufficient  to  take  a  case  out  of  its  operation.    Looking  then  at  the  words 
of  the  statute,  and  assuming  that  there  is  but  one  contract,  I  am  of 
^  opinion  that  there  was  an  acceptance  of  part  of  the  goods  sold  within 
the  words,  and  also  within  the  principle  of  the  statute.     I  should  have 
been  of  this  opinion  supposing  that  there  were  no  decided  case  on  the 
subject.     Several  cases  have,  however,  been  referred  to  on  the  part  of 
the  defendants  for  the  purpose  of  proving  that  this  was  not  a  sufficient 
part  acceptance.     In  Thompson  v.  Maceroni,  3  B.  &  Cr.  1,  the  court 
held  that  the  acceptance  of  a  small  part  of  goods  to  the  value  of  £144 
made  to  order  was  not  sufficient  to  enable  the  seller  to  recover  against 
the  buj'er  for  the  price  of  the  whole  as  for  goods  sold  and  delivered. 
The  court  there  say  in  effect  that  there  was  no  proof  of  actual  delivery, 
nor  such  proof  of  actual  acceptance  as  to  take  the  case  out  of  the 
statute  of  frauds ;  i.  e.,  the  defendant  had  not  accepted  the  whole  sa  as 
that  a  count  for  goods  sold  and  delivered  could  be  maintained  for  the 
whole.     That  case  seems  to  me  to  have  turned  entirely  on  the  form  of 
the  action.     The  plaintiff  could  not  succeed  unless  there  was  a  delivery 
of  the  whole,  or  at  least  an  actual  acceptance  and  receipt  of  the  whole, 
so  as  to  be  equivalent  to  a  delivery.     In  Hodgson  v.  Le  Bret,  1  Camp. 
233,  Lord  Ellenborough  formed  his  opinion  apparently  on  the  ground 
of  there  having  been  separate  contracts  ;  but  that  case  is  greatlj-  shaken 
by  Baldey  v.  Parker,  2  B.  &  Cr.  37,  which  shows  that  the  contract  in 
Hodgson  V.  Le  Bret  ought  to  have  been  considered  as  a  joint  one,  and 
that  the  act  of  the  purchaser's  writing  her  name  on  the  goods  was  no 
acceptance.     Hodgson  v.  Le  Bret  therefore  is  no  binding  authority. 
No  other  case  was  cited  in  argument  which  bears  upon  the  point ;  and 
that  of  Price  v.  Lea,  1  B.  &  Cr.  156,  referred  to  by  my  Brother  Alder- 
son,  is  rather  an  authority  the  other  way.     Ilolroyd,  J.,  there  says: 
"  There  was  not  then  one  entire  contract  for  both  the  articles,  so  as  to 
make  the  acceptance  of  the  one  the  acceptance  of  the  whole."     The 
inference  therefore  is  (I  do  not  say  it  is  conclusive)  that,  if  the  con- 
tract had  been  entire,  the  acceptance  of  part  would  have  been  deemed 
sufficient  to  take  the  case  out  of  the  statute  as  to  the  whole.     I  am  of 
opinion  therefore  that  there  was  in  this  case  a  sufficient  acceptance  of 

^    part  to  bring  the  case  within  the  exception  of  this  section  of  the  statute 
of  frauds ;  and  that  the  defendants  may  be  made  responsible  upon  this 
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joint  contract  for  two  articles  bj'  the  receipt  of  one,  provided  both  the 
articles  were  furnished  according  to  that  contract,  and  were  such  as 
ought  to  have  been  delivered  pursuant  to  it.  That  was  to  be  proved  bj- 
the  plaintiff,  and  he  did  give  evidence  of  it  for  the  consideration  of  the 
jury ;  but,  as  we  are  not  altogether  satisfied  with  the  propriety  of  the 
verdict  in  that  respect,  it  will  be  better  for  the  parties  to  enter -into 
some  compromise  to  avoid  the  necessity  of  a  new  trial,  which  we  other- 
wise might  be  disposed  to  grant. 

Hule  absolute  by  consent  to  reduce  the  damages  to  £24,  the  defendants 
undertaking  to  return  all  the  steel  complained  of} 


ATHERTON   v.   NEWHALL. 

123  Mass.  141.    1877. 

Contract  to  recover  the  price  of  660  sides  of  sole  leather.  At  the 
trial  in  the  Superior  Court,  before  Gardner,  J.,  it  appeared  that  the 
plaintiffs  were  dealers  in  leather  in  Boston,  and  that  the  defendants 
were  manufacturers  of  boots  and  shoes  in  Lynn.  One  of  the  plaintiffs 
testified  that  the  defendant  Newhall  called  at  their  store  on  Saturday, 
November  9,  1872,  examined  some  leather,  and  said  he  would  take 
*'  what  leather  was  adapted  to  his  purpose,"  being  leather  "  light 
weight "  in  thickness,  out  of  a  certain  lot  of  about  800  sides  which  were 
piled  up  in  the  store ;  and  that,  after  Newhall  had  gone,  he  assisted 
in  sorting  out  the  leather  intended  for  the  defendants,  which  was  then 
rolled  up  into  44  rolls,  containing  660  sides,  weighed,  marked  with  the 
defendants'  names,  and  placed  near  the  front  door  of  the  store,  ready 
for  delivery.  It  was  also  in  evidence  that  in  the  afternoon  of  the  same 
day  an  expressman,  who  was  in  the  habit  of  calling  at  tlie  plaintiffs' 
store  for  good:  for  Lynn,  called  and  took  six  rolls  of  the  leather,  con- 
taining 90  sides,  which  was  all  his  wagon  could  carry,  with  the  goods 
then  on  it,  but  did  not  deliver  them  until  the  Monday  following  to  the 
defendants,  who  were  regular  customers  of  his  ;  but  in  this  case  no  order 

1  Tlie  statement  lias  been  shortened  and  the  concurrine  opinions  of  Boi.land, 
Aldekson,  and  Gurnet,  B.B.,  omitted.  In  Garfield  v.  Paris,  98  U.  S.  557  (1877).  "  Cer- 
tain questions.were  submitted  to  the  jury,  among  which  were  the  following  :  Were  there 
any  receipt  and  acceptance  in  New  York  of  part  of  the  goods  sold  ;  and  if  so,  what 
was  so  received  "i  To  which  the  jury  answered  :  There  was,  to  wit,  certain  labels. 
Was  anything  added  to  the  price  of  the  liquors  on  account  of  the  labels,  and  if  so, 
what  amount  or  price  "i  Answer  :  There  was  nothing  added ;  but  the  labels  added  to 
the  value  of  the  liquors  and  formed  part  of  the  price.  ...  It  was  contended  by  tlie 
plaintiffs  that  the  case  was  taken  out  of  the  statute  of  frauds  :  1.  Because  the  labels 
were  a  part  of  what  was  purchased,  and  that  the  defendants  accepted  and  received 
the  same  at  the  time  and  place  of  purchase."  This  contention  was  upheld  by  the 
court  and  Jackson  v.  Lowe,  7  Moore,  219  ;  Mills  v.  Hunt,  20  Wend.  (N.Y.)  431,  and 
Van  Woert  v.  A.  &  S.  Ry.,  67  N.  Y.  539,  were  cited  in  support  of  this  conclusion. 
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had  been  given  to  him  by  either  party.  The  plaintiffs'  store,  with  its 
contents,  induding  the  remaining  570  sides  of  leather,  was  burned  in 
the  great  fire  of  November  9,  1872.  On  Monday,  November  11,  1872, 
the  defendant  Newhall  called  on  the  plaintiffs  and  produced  the  bill, 
which  he  had  received  from  the  plaintiffs,  for  the  660  sides,  and  re- 
quested their  book-keeper  to  correct  the  bill  so  as  to  correspond  with 
the  amount  of  leather  actually  received  by  him,  and  the  book-keeper 
thereupon  deducted  the  570  sides  from  the  bill.  On  March  20,  1873, 
he  tendered  to  the  plaintiff  $394,  the  amount  due  for  the  90  sides,  which 
they  declined  to  receive. 

Upon  this  evidence,  the  judge  ruled  that  there  was  no  evidence  of  any 
delivery  to  or  acceptance  by  the  defendants  of  the  570  sides  of  leather, 
directed  the  jury  to  return  a  verdict  for  the  price  of  the  90  sides,  and 
reported  the  case  for  the  consideration  of  this  court.  If  the  action 
could  be  maintained  for  the  whole  660  sides,  the  verdict  was  to  be  set 
aside  ;  otherwise,  judgment  was  to  be  entered  on  the  verdict. 

E.  Avery  and  G.  M.  Hobbs,  for  the  plaintiffs. 

B.  M.  Morse,  Jr.,  for  the  defendants. 

Gray,  C.  J.  It  is  unnecessary  to  consider  whether  there  was  a  suf- 
ficient delivery  to  complete  the  sale,  because  it  is  quite  clear,  upon  the 
authorities,  that  there  was  no  such  acceptance  and  receipt  of  part  of  the 
goods  as  would  satisfy  the  statute  of  frauds.  Gen.  Sts.  c.  105,  §  5. 
Such  acceptance  must  be  by  the  buyer  himself,  or  by  some  one  author- 
ized to  accept  in  his  behalf.  The  acts  of  the  buyer  on  Saturday  did  not 
constitute  such  an  acceptance,  because,  according  to  the  seller's  own 
testimony,  the  buyer  merely  agreed  to  take  all  the  sides  of  leather  of  a 
certain  thickness,  which  were  not  then  set  apart  by  themselves,  but 
formed  part  of  a  large  pile  from  which  they  were  afterwards  to  be 
selected  by  the  seller.  Knight  v.  Mann,  118  Mass.  143.  The  receipt 
of  part  of  the  leather  by  the  expressman  did  not  constitute  such  an 
acceptance,  because  he  was  not  authorized  to  accept  so  as  to  bind  the 
buyer.  Johnson  v.  Cuttle,  105  Mass.  447.  The  acceptance  by  the 
buyer  on  Monday,  of  the  part  brought  by  the  expressman,  was  not  a 
sufficient  acceptance  to  take  the  sale  of  the  whole  out  of  the  statute, 
because  it  appears  that  it  was  not  with  an  intention  to  perform  the 
whole  contract  and  to  assert  the  buyer's  ownership  under  it,  but,  on  the 
contrary,  that  he  immediately  informed  the  seller's  clerk  that  he  would 
.  be  responsible  only  for  the  part  received.  Townsend  v.  Hargraves,  118 
^Mass.  325,  333  ;  Remick  v.  Sandford,  120  Mass.  309. 

Judgment  on  the  verdict. 
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FAEINA  V.   HOME. 
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The  opinion  contains  a  statement  of  all  of  the  facts. 

Thomas  showed  cause. 

Prentice,  in  support  of  the  rule. 

Parke,  B.  In  this  ease.  .  .  the  only  point  we  wished  to  consider  was, 
whether  there  was  sufficient  evidence  of  the  acceptance  and  actual 
receipt  of  the  goods  to  satisfy  the  seventeenth  section  of  the  statute  of 
frauds.  The  evidence  as  to  this  part  of  the  case  was  that,  after  the 
defendant  had  verbally  ordered  a  quantity  of  eau-de-Cologne,  and  at 
the  price  of  more  than  £10,  from  the  plaintiff's  agent  in  London 
(the  plaintiff  residing  at  Cologne),  a  case  containing  the  quantity 
ordered  was  received  by  the  agent,  and  warehoused  by  him  with  a 
warehouse-keeper  who  gave  for  it  a  document  dated  the  21st  of  July 
which  is  called  a  warrant,  by  which  the  case  was  made  deliverable 
to  the  agent  or  his  assignee  by  indorsement,  on  payment  of  rent  .and 
charges  from  the  25th  of  July,  and  the  agent  indorsed  it  to  the  defendant 
and  sent  it  to  him.  This  warrant  the  defendant  kept  for  some  months. 
He  was  repeatedly  applied  to  for  the  chai'ges  upon  and  price  of  the 
eau-de-Cologne,  which  he  did  not  paj- ;  nor  did  he  return  the  warrant 
when  asked  for  it,  but  said  he  had  sent  it  to  his  solicitor,  and  meant  to 
defend  the  action,  as  he  had  never  ordered  the  goods ;  and  he  further 
said  the  goods  would  remain  at  present  in  bond. 

It  was  contended  on  the  trial  before  the  under-sheriff  that  there  was 
no  such  evidence  of  the  acceptance  and  receipt  of  the  goods  as  to  bind 
the  bargain.  The  under-sheriff  left  the  question  of  receipt  and  accept- 
ance to  the  jurj',  stating,  and  correctly  stating,  that  to  bring  the  ease 
within  the  statute  the  acceptance  must  be  with  the  intention  of  taking 
possession  as  owner.  The  jurj'  found  a  verdict  for  the  plaintiff.  The 
under-sheriff  ordered  the  writ  of  trial  to  be  retained,  in  order  to  allow 
time  for  an  application  to  the  court.  On  a  motion  for  a  new  trial,  we 
intimated  our  opinion  that  there  was  evidence  to  go  to  the  jury  of  the 
defendant's  acceptance  of  the  goods  by  retaining  the  delivery  warrant ; 
but  Mr.  Prentice  insisted  that  there  was  no  sufficient  evidence  of  the  i 
actual  receipt  of  the  goods,  that  is,  the  delivery  of  the  possession  of  the  I 
goods  on  behalf  of  the  vendor  to  the  vendee,  and  the  receipt  of  the  1 
possession  by  the  vendee  ;  and  that  the  delivery  and  receipt  of  the  war-  * 
rant  was  not  in  effect  the  same  thing  as  the  delivery  and  receipt  of  the 
goods  ;  and  we  are  all  of  that  opinion.  This  warrant  is  no  more  than 
an  engagement  hy  the  wharfinger  to  deliver  to  the  consignee  or  any 
one  he  raaj-  appoint;  and  the  wharfinger  holds  the  goods  as  the  agent 
of  the  consignee  (who  is  the  vendor's  agent),  and  his  possession  is  that 
of  theconsignee  until  an  assignment  has  taken  place,  and  the  wharfinger 
has  attorned,  so  to  speak,  to  the  assignee,  and  agreed  with  him  to  hold 
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for  him.  Then,  and  not  till  then,  the  wharfinger  is  the  agent  or  bailee 
of  the  assignee,  and  his  possession  that  of  the  assignee,  and  then  only 
is  there  a  constructive  delivery  to  him.  In  the  mean  time  the  warrant, 
and  the  indorsement  of  the  warrant,  is  nothing  more  than  an  offer  to 
hold  tlie  goods  as  the  warehouseman  of  the  assignee.  The  case  is  in 
principle  the  same  as  that  of  Bentall  v.  Burn,  and  others,  which  are 
stated  and  well  discussed  in  a  recent  able  work  of  Mr.  Blackburn,  On 
the  Contract  of  Sale,  pp.  27-41,  297,  and  in  Mr.  C.  Addison's  work, 
p.  70.  We  all  therefore  think  that,  though  there  was  suflBcient  evidence 
of  the  acceptance  if  the  goods  had  been  delivered  to  the  defendant, 
there  is  none  of  the  receipt ;  and  therefore  there  must  be  a  new  trial. 

Rule  absolute.^ 


CURRIE  ET  AL.   V.  ANDERSON. 

2  E.  &  E.  592.    1860. 

At  the  trial  before  Watson,  B.,  the  facts  appeared  to  be  as  follows  : 
The  plaintii¥s  were  merchants  and  ship-chandlers  at  Liverpool,  carrying 
on  business  under  the  firm  of  Currie,  Newton,  &  Co. ,  and  the  defendant 
was  a  ship-owner  at  Aberdeen.  On  27th  September,  1855,  the  defend- 
ant called  at  plaintiffs'  oflfice,  and  saw  Mr.  Newton,  one  of  the  plaintiffs, 
and  verbally  ordered  of  him  some  stores,  to  the  amount  of  £62  10s.,  for 
the  "  Phoenix,"  a  ship  of  the  defendant,  then  in  the  Black  Sea,  to  be  sent 
out  from  Liverpool  by  one  of  Mclver's  steamers  to  Constantinople. 
The  defendant  directed  Newton  to  enter  the  stores  out  at  the  custom- 
house. Before  he  ordered  the  stores  he  had  asked  Newton  whether  the 
plaintiffs  had  ever  sent  anj'  goods  out  to  Constantinople,  and  whether 
they  had  any  agent  there.  Newton  answered  that  they  had  no  agent 
there,  but  had  once  consigned  some  goods  there  to  Messrs.  Hanson  & 
Co.  Newton,  having  selected  the  goods  according  to  the  defendant's 
order,  namely,  five  tierces  of  beef,  four  barrels  of  pork,  two  barrels  of 
flour,  one  barrel  of  peas,  and  one  keg  of  barley,  entered  them  out  at  the 
custom-house,  and  sent  them  down  to  Mclver's  steamer  "  Melita"  in  a 
cart,  together  with  two  other  barrels  of  flour,  which  the  defendant,  hav- 
ing purchased  of  some  other  person,  had  in  the  mean  time  sent  to  the 
plaintiffs'  warehouse,  to  be  sent  to  the  ship  together  with  the  goods 
which  he  had  ordered  of  the  plaintiffs. '  Newton  afterwards  asked  the 
defendant  how  the  bills  of  lading  were  to  be  made  out,  and  the  defend- 

1  See  Sale  of  Goods  Act,  §  29  (.").  Judge  Chalmers,  in  commenting  on  tliis  sec- 
tion, notes  that  "  the  transfer  of  a  delivery  order  or  dock-warrant  operated"  at  com- 
mon law  "only  as  a  token  of  authority  to  take  possession,  and  not  as  a  transfer  of 
possession  ;  and  as  between  immediate  parties  there  is  nothing  to  modify  the  common- 
law  rule." 

In  Whitlock  v.  Hay,  58  N.  Y.  484,  it  was  declared  that  the  "  delivery  and  acceptance 
of  a  negotiable  warehouse  receipt  must  be  regarded  as  substituted  for  a  delivery  ol 
the  grain." 
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ant  said,  "  Make  them  out  in  the  name  of  the  same  parties  you  sent 
your  goods  to  ;  "  and  added,  "  You  had  better  make  them  out  in  your 
•  own  name,  for  they  won't  know  me,  but  will  know  you."  Accordingly 
the  plaintiffs  made  out  the  bill  of  lading  thus  :  — 

"  Shipped  by  Currie,  Newton  &  Co."  (here  followed  an  enumeration 
of  the  goods,  which  corresponded  with  the  other  in  all  respects,  except 
that  the  number  of  barrels  of  flour  enumerated  was  four,  the  two  sent 
by  the  defendant  to  the  plaintiffs'  warehouse  as  above  mentioned  being 
included).  "To  be  delivered  at  the  port  of  Constantinople  unto 
Messrs.  C.  Hanson  &  Co.  or  their  assigns." 

The  plaintiffs  handed  the  bill  of  lading  to  the  agent  of  the  steamer, 
and  at  the  same  time  (13th  October,  1855)  paid  freight  for  the  whole, 
and  received  back  the  laill  of  lading  signed.  On  16th  October,  the  de- 
fendant called  on  the  plaintiffs  and  repaid  the  freight,  and  Newton 
handed  him  the  bill  of  lading.  The  defendant  enclosed  the  bill  of  lading 
in  a  letter  addressed  to  the  captain  of  the  "Phoenix,"  to  the  care  of 
Messrs.  Hanson  &  Co.,  Constantinople  ;  and  wrote  another  letter  to  the 
captain  advising  him  of  this.  The  captain,  being  absent  in  the  French 
transport  service  in  the  Black  Sea,  did  not  receive  these  letters  for  some 
time,  but  on  doing  so  in  the  middle  of  March,  1856,  went  to  Constanti- 
nople and  obtained  the  bill  of  lading  from  Messrs.  Hanson  &  Co.  The 
goods,  however,  were  not  forthcoming.  It  did  not  appear  whether  or 
not  the  "  Melita"  ever  arrived  at  Constantinople.  The  captain  of  the 
' '  Phoenix  "  returned  the  bill  of  lading  to  the  defendant,  who,  on  5th  No- 
vember, 1856,  forwarded  it  from  Aberdeen  to  the  plaintiffs  in  a  letter,  in 
which  he  said,  "  I  enclose  the  bill  of  lading  for  stores  sent  out  to  the 
bark  '  Phoenix.'  Please  see  after  them.  I  think  that  the  master  of  the 
steamer  must  account  for  them."  The  plaintiffs  immediately  returned 
the  bill  of  lading,  saj'ing  that  they  could  not  interfere  in  the  matter ; 
and  after  a  long  correspondence  they  brought  this  action  to  recover  the 
price  of  the  stores  so  supplied  by  them. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the  amount  claimed, 
£62  10s. ;  and  the  learned  judge  reserved  leave  to  the  defendant  to 
move  to  enter  the  verdict  for  him  if  the  court  should  be  of  opinion  that 
there  was  no  evidence  of  an  acceptance  and  receipt  by  the  defendant  of 
the  goods  to  satisfy  the  statute  of  frauds. 

A  rule  having  been  obtained  calling  upon  the  plaintiffs  to  show  cause 
why  the  verdict  should  not  be  entered  for  the  defendant, 

Baylis  now  showed  cause. 

Manistry  and  Kemplay,  contra. 

WiGHTMAN,  J.  I  am  of  opinion  that  there  was  evidence  in  this  case 
that  the  defendant  so  dealt  with  the  goods  and  with  tlie  bill  of  lading  as 
to  justify  the  jury  in  finding  that  there  was  an  acceptance  and  actual 
receipt  by  him  of  the  goods  within  the  meaning  of  the  17th  section  of 
the  statute  of  frauds.  The  facts  seem  to  bring  the  case  very  much 
within  the  principle -thrown  out  by  some  of  the  judges  in  Meredith  v. 
Meigh,  2  E.  &  B.  264,  in  which  I  entirely  concur.    Erie,  J.,  there  says  : 

17 


258  SHEPA.ED   V.    KING.  [CHAP.  IV. 

"  I  have  no  doubt  that  the  bill  of  lading,  which  is  the  symbol  of  prop- 
I  erty,  may  be  so  received  and  dealt  with  as  to  be  equivalent  to  an  actual 
[receipt  of  the  property  itself."  And  Crompton,  J. :  "  When  goods  or 
"the  indicia  of  the  property  in  goods  remain  long  under  the  control  of 
the  vendee,  especially  when  the  vendee  has  in  any  respect  acted  as  the 
owner  of  the  goods,  there  may  be  sufficient  evidence  of  an  acceptance 
and  receipt,  although  the  goods  themselves  are  not  received."  In  the 
present  case  the  defendant  purchases  goods  of  the  plaintiffs,  and  hear- 
ing from  them  that  they  had  before  consigned  goods  to  Messrs.  Hanson 
&  Co.  at  Constantinople,  desires  the  plaintiffs  to  make  out  the  bill  of 
lading  to  that  firm.  The  defendant  also  sent  goods  of  his  own  to  the 
plaintiffs'  warehouse,  which  were  by  his  direction  sent  down  to  the  same 
ship  with  the  goods  purchased  by  him  of  the  plaintiffs.  All  the  goods 
were  put  on  board  together,  and  in  the  bill  of  lading  those  other  goods 
of  the  defendant  were  included  with  the  goods  the  subject  of  the  present 
action.  The  plaintiffs  paid  the  freight  in  the  first  instance,  and  the  de- 
fendant repaid  tbem,  and  thereupon  received  from  them  the  bill  of 
lading.  This  was  in  October,  1855,  and  after  keeping  and  dealing  with 
the  bill  of  lading  for  more  than  a  year,  the  defendant  returned  it  in 
November,  1856,  to  the  plaintiffs  with  this  letter :  "I  enclose  the  bill  of 
lading  for  stores  sent  out  to  the  bark  'Phoenix.'  Please  see  after  them. 
I  think  that  the  master  of  the  steamer  must  account  for  them."  This 
letter  seems  to  me  most  material  as  evidence  to  show  that  the  defendant 
has  acted  as  owner  of  the  goods,  not  only  by  keeping  the  bill  of  lading 
so  long,  but  by  expresslj-  desiring  the  plaintiffs  to  see  after  the  goods. 
Drawing  the  ordinary  inference  from  all  these  facts,  I  think  that  there 
was  abundant  evidence  that  the  defendant  had  so  dealt  with  the  goods 
as  to  have  accepted  and  actually  received  them  within  the  dicta  in 
Meredith  u  Meigh,  2  E.  &  B.  364,  which  are  clearly  good  law. 

Jiule  discharged.^ 


SHEPAED  V.  KING. 

96  Ga.  81.     1895. 

Simmons,  C.  J.  On  January  28,  1890,  the  Rome  Rolling  Mill  Co. 
entered  into  a  contract  with  Shepard  &  Co.  in  the  form  of  a  writing, 
signed  by  the  rolling  mill  company,  which  reads  as  follows  : 

"Rome,  Ga.,  28th  January,  1890. 
"We  have  this  day  sold  to  Messrs.  Shepard  &  Go.  of  Boston,  Mass.,  50,000 
bundles  of  cotton  ties,  to  be  11  feet  long,  to  have  No.  2  or  No.  4  arrow  buckles 
(new),  bundles  to  consist  of  30  hoops  and  30  buckles,  well  bundled  and  coated, 
and  to  weigh  not  le.s3  than  an  average  of  50  pounds  to  the  bundle.  Messrs. 
Shepard  &  Co.  to  pay  us  cash  for  the  ties  as  fa.st  as  we  make  and  store  them 
for  them  in  our  warehouse.  We  to  draw  on  them  at  sight,  with  our  warehouse 
receipt  attached  to  draft.     The  rate  of  delivery  and  price  to  be  as  follows: 

1  Ckompton  and  Hill,  JJ.,  delivered  concurring  opinions. 
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5,555  bundles  per  month  from  January,  1890,  to  September  inclusive.  The 
January  quota  to  be  delivered  in  February  and  March.  Price  to  be  for  Janu- 
ary, February,  and  March,  $1.05  per  bundle  for  1,000  bundles,  SI.  10  per  bun- 
dle for  balance.  For  April,  May,  and  June,  $1.07i  per  bundle  for  10,000 
bundles,  and  $1.12J  for  balance.  For  July,  August,  and  September,  $1.10 
per  bundle  for  10,000  bundles,  and  $1.15  per  bundle  for  balance.  All  prices 
f.  o.  b.  cars  here.  We  to  store  the  ties  in  our  warehouse,  to  keep  them  insured, 
and  to  load  them  into  cai-s  for  .shipment  at  any  time  this  season'  as  Messrs. 
Shepard  &  Co.  shall  instruct  us,  and  to  make  no  charge  for  same." 

For  several  months,  and  until  placed  in  the  hands  of  a  receiver,  the 
rolling  mill  compan3'  furnished  ties  in  pursuance  of  this  contract,  the 
ties,  as  soon  as  finished,  being  removed  to  the  company's  warehouse, 
about  two  hundred  yards  from  the  mill,  and  a  warehouse  receipt  being 
issued  at  the  end  of  each  week  for  the  week's  supply,  and  attached  to  a 
draft  for  the  value  of  the  ties  covered  by  the  receipt.  Usually  the 
receipt  and  draft  would  include  a  few  ties  which  were  in  an  unfinished 
state,  and  had  not  been  removed  from  the  mill  to  the  warehouse.  On 
Saturday,  May  31,  1890,  a  draft  was  drawn  by  the  rolling  mill  company 
at  the  direction  of  Shepard  &  Co.  for  the  value  of  1,700  bundles  of  ties, 
and  attached  to  the  draft  was  a  warehouse  receipt  of  the  same  date, 
issued  by  the  rolling  mill  company  for  the  number  of  ties.  On  the 
same  day  the  draft  and  receipt  were  deposited,  as  was  the  custom,  with 
the  Merchants'  National  Bank  of  Rome,  and  the  amount  of  the  draft 
placed  by  the  bank  to  the  credit  of  the  rolling  mill  companj-.  The  draft 
was  paid  by  the  drawee  when  presented  for  payment.  On  Mondaj', 
June  2, 1890,  King,  as  receiver  in  the  case  of  Cothran  et  al.  v.  The  Rome 
Rolling  Mill  Company  et  al.,  took  possession  of  the  mill  and  other  prop- 
erty of  the  rolling  mill  company',  and  found  stored  in  the  mill  643  bun- 
dles of  ties.  These  ties  were  a  part  of  the  1,700  bundles  included  in 
the  warehouse  receipt  and  draft  of  the  preceding  Saturdaj-,  above  re- 
ferred to,  and  had  not  been  removed  because  some  of  them  were  with- 
out buckles,  and  others  had  not  yet  been  tarred,  or  the  tar  was  so  fresh 
that  they  could  not  be  bundled.  This  was  explained  to  the  receiver  by 
the  officers  of  the  rolling  mill  company,  but  the  receiver  took  possession 
of  the  ties  and  converted  them  into  money.  Shepard  &  Co.  thereupon 
filed  a  petition  claiming  title  to  the  ties,  and  praying  that  they  might  be 
made  parties  to  the  case,  to  the  end  that  under  proper  issues  joined 
between  them  and  the  receiver,  their  title  might  be  established,  and  the 
proceeds  in  the  hands  of  the  receiver  be  refunded  to  them  ;  and  for  such 
other  relief  as  might  properly  be  granted  them.  By  agreement,  the 
cause  was  submitted  for  trial,  upon  the  law  and  the  facts,  to  the  presid- 
ing judge  without  a  jury.  At  the  trial  the  facts  above  stated  appeared  in 
evidence.  The  court  adjudged  that  no  title  had  passed  to  the  petition- 
ers, and  denied  the  relief  prayed  for ;  and  to  this  ruling  they  excepted. 

"We  think  the  court  erred  in  so  holding.  The  essentials  of  a  sale  are 
an  identification  of  the  thing  sold,  an  agreement  as  to  the  price  to  be 
paid,  and  consent  of  the  parties  (Code,  §  2629).     Generally  the  delivery 
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of  goods  is  essential  to  the  perfection  of  a  sale,  but  the  intention  of  the 
parties  to  the  contract  ra&y  dispense  therewith.  Delivery  need  not  be 
actual,  but  may  be  constructive  (Id.  §  2644).  In  determiniug  whether 
a  sale  of  the  ties  in  question  had  been  effected,  so  as  to  pass  title  to 
Shepard  &  Co.,  the  main  thing  to  be  considered  is  the  intention  of  the 
parties.  The  issuing  or  transferring  of  a  warehouse  receipt  is  a  com- 
mon and  well  recognized  mode  of  eflfecting  deliverj',  and  in  this  case  was 
undoubtedly  intended  to  operate  as  a  delivery.  Having  received  the 
price  of  the  goods,  the  rolling  mill  company  would  be  estopped  from 
denying  the  fact  of  delivery.  To  allow  the  compan}'  to  deny  this  fact 
would  be  to  permit  it  to  take  advantage  of  its  own  wrong ;  and  it  could 
not  be  heard  to  say  that  the  delivery  was  incomplete  because  the  goods 
were  not  entirely  finished  or  had  not  been  removed  from  the  mill  to  the 
warehouse.  Nor  do  we  think  the  creditors  of  the  vendor  stood  upon 
a  different  footing  in  this  respect  from  the  vendor  itself.  It  was  not 
contended,  nor  is  there  anj'  evidence  indicating,  that  there  was  bad  faith 
or  an  intent  to  defraud  creditors  on  the  part  of  the  rolling  mill  company 
and  Shepard  &  Co.  It  is  certain  that  if  Shepard  &  Co.  paid  a  draft 
for  the  value  of  the  ties,  knowing  that  they  were  partially  unfinished, 
and  not  in  fact  in  the  warehouse,  the  delivery  would  be  complete,  for 
it  would  then  be  the  manifest  intention  of  both  parties  that  one  should 
tender  and  the  other  accept  a  delivery  of  the  ties  in  an  unfinished  con- 
dition ;  and  it  can  make  no  substantial  difference  that  Shepard  &  Co. 
paid  the  draft  in  ignorance  of  the  fact  that  the  recitals  were  in  fact 
incorrect,  if  thej'  made  no  complaint  when  the  truth  was  ascertained, 
and  thus  ratified  the  failure  of  the  rolling  mill  company  to  fully  comply 
with  its  contract.  See  on  this  subject  1  Corbin's  Benj.  Sales,  pp.  366, 
392  ;  Tiedeman  on  Sales,  §  106  ;  21  Am.  &  Eng.  Enc.  of  Law,  pp.  505 
-507.  Judgment  reversed. 


WILLIAMS  V.  BURGESS. 
10  Ad.  &  E.  499.     1839. 

Assumpsit.  Declaration  stated  that,  in  consideration  plaintiff  would 
sell  and  deliver  to  defendant  a  mare,  which  plaintiff  supposed  to  be  in 
foal,  for  £20,  subject  to  the  condition  that  if  the  mare  should  prove  to 
be  in  foal  defendaut  should,  on  receiving  £12  from  plaintiff,  return  it 
to  plaintiff  on  request,  defendant  promised,  if  it  proved  to  be  in  foal, 
and  plaintiff  paid  £12,  to  return  it.  Averment  of  sale  and  delivery  of 
the  mare  for  £20,  subject  to  the  above  condition  ;  that  it  proved  to  be 
in  foal ;  that  the  plaintiff  then  tendered  to  defendant  £12,  and  requested 
him  to  return  the  mare ;  but  defendant  refused  so  to  do.  Plea,  non 
assumpsit. 

On  the  trial,  before  Parke,  B.,  the  plaintiff  proved  a  verbal  agree- 
ment as  stated  above,  and  the  acceptance  of  the  mare  and  payment  of 
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the  money  by  the  defendant.  It  was  objected  on  the  part  of  the 
defendant  that  the  agreement  on  which  the  action  was  brought  was  a 
distinct  agreement  for  a  re-sale  of  the  mare  within  §  17  of  the  statute 
of  frauds,  29  C.  2,  c.  3,  and  ought  to  have  been  in  writing.  But  the 
learned  judge,  considering  it  to  be  merely  a  qualification  of  the  original 
contract  of  sale  which  was  executed,  overruled  the  objection,  reserving 
leave  for  the  defendant  to  move  to  enter  a  nonsuit.  There  was  a  ver- 
dict for  the  plaintiff. 

Knowles  obtained  a  rule  nisi  to  set  aside  the  verdict. 

Alexander  showed  cause. 

Lord  Denman,  C.  J.  This  is  a  sale  by  the  plaintiff  to  the  defendant 
on  particular  terms,  one  of  which  is  a  return  of  the  article  sold  in  a 
certain  event ;  the  acceptance  of  the  thing  sold  takes  the  whole  con- 
tract out  of  the  statute.  The  case  differs  from  Watts  v.  Friend,  10  B. 
&  C.  446,  where  the  re-sale  was  of  a  different  thing. 

LiTTLEDALB,  J .  The  plaintiff  is  willing  to  part  with  his  property  on 
certain  conditions  which  are  part  of  the  agreement.  It  is  not  an  inde- 
pendent contract  of  sale  on  which  he  sues,  but  the  original  contract, 
which  was  a  qualified  sale.  It  is  like  the  case  of  the  delivery  of  a  horse 
on  trial ;  when  the  buyer  returns  it  after  a  trial,  it  is  not  a  re-sale.  I 
have  not  the  slightest  doubt  on  the  case. 

Patteson,  J.  It  is  one  entire  contract,  and  not  two  distinct  con- 
tracts. It  is  a  sale  on  the  terms  that  the  mare  and  part  of  the  price 
should  be  returned  in  a  certain  event.  If  indeed  the  defendant  had 
agreed  to  sell  to  the  plaintiff  the  foal,  the  case  might  have  been  differ- 
ent. In  Watts  V.  Friend  the  bargain  was  to  sell  to  the  plaintiff  an 
entirely  different  thing,  and  not  merely  to  return  to  him  the  same 
article.  Wood  v.  Benson,  2  Cr.  &  J.  94,  shows  only  that  there  may  be 
two  contracts  on  one  piece  of  paper,  of  which  one  may  be  bad,  the 
other  good. 

Williams,  J.,  concurred.  Rule  discharged. 


JOHNSTON  V.  TRASK. 

116  N.  Y.  136.    1889. 

This  was  an  action  for  a  breach  of  contract.  Since  January,  1882, 
the  defendants  have  been  bankers  and  brokers,  doing  business  as  part- 
ners under  a  firm  name.  On  the  trial  of  the  issues,  the  plaintiff  testi- 
fied that  on  the  18th  day  of  January,  1882,  the  managing  partner  of  the 
firm,  at  its  place  of  business,  orally  agreed  with  the  plaintiff  to  purchase 
for  him,  if  they  could  be  bought  in  the  market,  income  mortgage  bonds 
of  the  Ohio  Central  Railroad  of  the  par  value  of  810,000,  "and" 
(giving  the  language  of  said  partner),  "  any  time  you  want  to  get  rid  of 
them,  we  will  take  them  off  of  your  hands  at  what  they  cost  you." 
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Later  in  the  day,  the  defendants  reported  to  the  plaintiff  that  thej'  had 
purchased  the  bonds  for  $4,800,  and  their  commissions  were  $12.50 ; 
and  thereupon  the  plaintiff  paid  $1,000  towards  the  purchase  price. 

The  bonds  were  retained  bj'  the  defendants  as  security  for  the  sums 
due  from  the  plaintiff  to  them  until  November  16,  1822,  when  the 
plaintiff  paid  the  full  purchase  price  for  the  bonds,  commissions,  and 
interest,  and  took  them  into  his  possession.  The  market  price  of  the 
bonds  declined  until  April  28,  1884,  when  they  were  selling  for  about 
10  cents  on  a  dollar.  On  this  date  the  plaintiff  tendered  the  bonds  to 
the  defendants,  and  demanded  that  they  should  pay  him  $4,812.50, 
which  they  refused  to  do  ;  and  April  30,  1884,  this  action  was  brought, 
on  contract,  to  recover  that  sum. 

The  defendants  did  not  contradict  the  plaintiff's  evidence,  which 
was  corroborated  by  three  witnesses  ;  but  at  the  close  of  his  case  they 
moved  for  a  nonsuit  on  the  grounds,  —  I.  That  the  oral  contract  was 
void  for  not  complying  with  the  following  section  of  the  statute  of 
frauds  :  "  Sec.  3.  Every  contract  for  the  sale  of  anj'  goods,  chattels, 
or  things  in  action,  for  the'  price  of  fiftj'  dollars  or  more,  shall  be 
void,  unless  (1)  a  note  or  memorandum  of  such  contract  be  made  in 
writing,  and  be  subscribed  by  the  parties  to  be  charged  therebj' ;  or 
(2)  unless  the  buyer  shall  accept  and  receive  part  of  such  goods,  or  the 
evidences,  or  some  of  them,  of  such  things  in  action  ;  or  (3)  unless  the 
buyer  shall,  at  the  time,  pa}'  some  part  of  the  purchase  money."  II. 
That  the  evidence  was  insufficient  to  sustain  the  conclusion  that  the 
managing  partner  had  authority  to  bind  the  firm  by  such  a  contract. 
III.  That  the  plaintiff  did  not  tender  the  bonds,  and  demand  the 
repayment  of  the  price,  within  a  reasonable  time,  and  thereby  lost  his 
right  of  action. 

The  motion  was  denied,  and,  the  defendant  not  asking  to  have  any 
question  submitted  to  the  jury,  a  verdict  was  directed  in  favor  of  the 
plaintiff  for  $4,800,  with  interest  thereon  from  April  28,  1884. 

Horace  E.  Smith,  for  appellants. 

John  M.  Carroll,  for  respondent. 

FoLLETT,  C.  J.  {after  stating  the  facts  as  above).  An  oral  contract 
by  which  a  person  sells  his  own  chattels  or  choses  in  action  for  more  than 
$50,  paj-ment  and  delivery  being  made,  and  agrees  to  take  them  back 
I  from,  and  repaj'  the  purchase  price  to,  the  purchaser  on  demand,  is  an 
entire  contract ;  and  the  promise  to  take  back  the  propertj',  and  repay 
the  purchase  price,  is  not  void  by  the  third  section  of  the  statute  of 
frauds.  Wooster  v.  Sage,  67  N.  Y.  67  ;  Fitzpatrick  v.  "Woodruff,  96 
N.  Y.  561;  White?'.  Knapp,  47  Barb.  549;  Williams  v.  Burgess,  10 
Adol.  &  E.  499  ;  Fay  v.  Wheeler,  44  Vt.  292  ;  Dickinson  v.  Dickinson, 
29  Conn.  600  ;  1  Benj.  Sales  (Corbin's  Ed.),  §  169. 

Executed  contracts  of  sale,  embracing  a  promise  by  vendors  of  chat- 
tels that  in  case  they  do  not  suit  the  purchaser,  or  do  not  possess  certain 
specified  qualities,  the  vendor  will  repay  to  the  vendee  the  purchase 
price  upon  their  return,  have  been  frequently  considered  by  the  courts 
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(Towers  v.  Barrett,  1  Term  E.  133 ;  Thornton  v.  Wynn,  12  Wheat. 
183) ;  but  no  case  has  been  cited  holding  that  such  a  promise  on  the  "^ 
part  of  a  vendor  is  an  independent  contract.  When  an  agent,  bj-  an 
oral  contract,  sells  and  delivers  the  goods  of  a  disclosed  principal,  his 
personal  oral  warranty  of  quality  is  not  a  contract  independent  of  the 
contract  of  sale,  but  is  a  part  of  it,  and  one  consideration  is  sufficient 
to  support  the  sale  and  warranty. 

The  oral  contract  of  the  defendants  that  thej-  would  purchase  for  the 
plaintiff  in  the  market,  at  market  rates,  the  bonds,  for  the  usual  com- 
pensation, and,  in  case  be  should  thereafter  become  dissatisfied  with 
the  bonds,  that  they  would,  on  demand,  take  them  off  his  hands  at 
what  they  cost  him,  was  a  single  contract.  Under  this  contract,  the 
bonds  were  purchased  and  held  by  the  defendants  until  the  purchase 
price  and  their  commissions  were  paid,  and  then  they  delivered  the 
bonds  to  the  plaintiff.  The  promise  of  the  defendants  that  they  would 
take  the  bonds  off  the  plaintiff's  hands  at  what  they  cost  him,  upon 
request,  is  not  a  contract  for  the  sale  of  goods,  chattels,  or  things  in 
action,  within  the  third  section  of  the  statute  of  frauds,  but  is  a  provi-^^ 
siou  for  the  recissiou  of  the  entire  contract,  and  is  valid. 

The  learned  counsel  for  the  appellant,  in  support  of  his  contention, 
cites  Hagar  v.  King,  38  Barb.  200.  In  that  case  a  firm  was  indebted  to 
the  plaintiffs  in  the  action  for  work  performed  in  constructing  part  of  a 
railroad.  The  defendant,  who  was  one  of  the  firm,  asked  the  plaintiffs 
to  take  from  the  railroad  corporation  its  bonds  in  payment  of  the  debt, 
orally  agreeing  with  the  plaintiffs,  for  himself,  that,  if  they  would  so 
take  the  bonds,  he  (not  the  firm)  would,  within  10  days,  take  the  bonds 
from  and  pay  to  the  plaintiffs  the  amount  of  the  firm's  debt.  The 
plaintiffs  assented  to  the  proposal.  Afterwards  they  accepted  from 
the  corporation  its  due-bill  for  the  amount  due  them  for  their  work, 
payable  in  the  bonds  of  the  corporation,  and  gave  a  receipt  for  all  of 
their  demands  for  work  done  on  the  road.  The  plaintiffs  then  indorsed 
the  due-bill,  delivered  it  to  the  corporation,  and  received  the  bonds. 
Within  10  days  the  plaintiffs  tendered  the  bonds  to  the  defendant,  and 
demanded  the  amount  for  which  they  were  taken  in  payment.  It  was 
held  that  the  oral  agreement  embraced  two  contracts,  —  one  to  accept 
the  bonds  in  payment  of  the  debt,  and  another  to  purchase  the  bonds 
at  a  future  day  at  a  given  price,  —  and  that  the  latter  contract  was 
within  the  third  section  of  the  statute  of  frauds,  and  void.  That  case 
is  easily  distinguishable  from  the  one  at  bar.  The  defendant  in  that 
case,  as  an  individual,  was  not  indebted  to  the  plaintiffs,  and  his  indi- 
vidual contract  to  take  back  the  bonds  was  held  to  be  distinct  from  the 
contract  by  which  the  firm's  debt  was  paid  in  the  manner  described. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur.^ 

1  That  part  of  the  opinion  which  deals  with  the  second  and  third  grounds  for 
nonsuit  is  omitted. 

In  Pape  v.  Romey,  45  N.  E.  (Ind.  App.)  671,  1896,  Davis,  J.,  said:    "Wright 
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testified  that,  in  the  sale  made  by  him  for  Pape  to  PfeifiEer  on  December  30,  1882,  it 
was  agreed  that  Pfeiffer  '  could  have  the  privilege  of  withdrawing  his  money  '  with 
interest  at  8  per  cent  at  any  time  within  the  year.  When  the  agreement  was  re- 
duced to  writing  between  Pape  and  PfeifCer,  it  was  expressly  stipulated  therein  that 
'  the  purpose  '  of  the  contract,  among  other  things,  was  to  enable  Pfeiffer  to  '  with- 
draw from  said  business  within  one  year  if  he  so  desires.'  Strictly  speaking,  the 
contract  between  Pape  and  Pfeiffer  may  not  be  a  conditional  sale,  nor  do  its  terms 
provide  for  a  rescission  of  the  contract ;  but  it  was  a  contract  upon  the  condition 
that,  if  said  Pfeiffer  was  not  satisfied  with  liis  investment  therein  at  any  time  within 
one  year,  he  had  the  right  to  withdraw  his  money,  with  interest.  The  use  of  the 
words  '  repurchase  '  and  '  resale  '  in  the  contract  between  Pape  and  Pfeiffer,  did  noV 
under  the  circumstances,  change  the  nature  of  the  transaction.  In  other  words, 
whatever  name  may  be  given  to  the  transaction,  there  was  what  may  be  termed  a 
'  string '  to  the  sale  made  by  Pape  to -Pfeiffer,  through  Wright,  which  in  the  end  en- 
tirely defeated  the  sale." 


CHAPTEE  V. 
§  2.    Conditions. 

SHIELDS  ET  AL  V.  PETTEE  et  ai. 

4  N.  Y.  122.     1850. 

AcTioK  for  the  price  of  a  quantity  of  pig  iron.  A  contract  waa 
negotiated  between  the  parties  bj'  Thos.  Ingham,  a  broker,  in  these 
words :  — 

New  York,  July  19,  1847.  Sold  for  Messrs.  George  W.  Shields  &  Co.,  to 
Messrs.  Pettee  &  Mann,  one  hundred  and  fifty  tons  Gartsherrie  pig  iron,  No.  1, 
at  $29  per  ton,  one  haU  at  six  months,  one  haU  cash,  less  four  per  cent.,  on 
board  "  Siddons." 

Thomas  Ingham,  Broker. 

The  ship  was  understood  by  both  parties  to  be  at  sea  when  the  con- 
tract was  made,  and  she  arrived  about  ten  days  thereafter  with  the 
contract  quantity  of  iron,  but  which  turned  out  not  to  be  of  No.  1 
quality.  Defendants  received  between  sixty  and  seventy  tons,  but, 
upon  ascertaining  its  quality,  declined  to  accept  and  pay  for  it,  or  for 
the  residue,  as  of  the  quality  required  by  the  contract.  The  plaintiffs 
offered  to  deliver  the  residue  in  fulfilment  of  the  contract,  and  upon  the 
defendants  declining  to  accept,  the  former  demanded  paj-ment  for  the 
portion  delivered  at  the  contract  price,  and  this  being  refused,  they  re- 
quired that  the  iron  which  had  been  taken  should  be  returned ;  which 
was  not  complied  with.  By  this  time  No.  1  iron  had  advanced  about 
13.50  per  ton  above  the  contract  price.  The  defendants  had  parted 
with  a  portion  of  the  iron  before  the  demand  for  its  return. 

The  jurj'  were  instructed  that  under  the  circumstances  the  defendants 
were  liable  by  an  implied  contract  to  pay  for  the  iron  received  at  its 
then  market  value.     The   plaintiffs  had  judgment  on   a   verdict  for 
$2,197.39.     The  defendants  brought  this  appeal. 
W.  Hall,  for  appellants. 

i\r.  Sill,  Jr.,  for  respondents. 

HuRLBDT,  J.  In  my  judgment  the  contract  was  not  a  sale  but  an 
agreement  to  sell,  which  was  not  executed,  and  which  could  only  be 
required  to  be  executed  upon  the  arrival  of  the  ship  with  the  iron  on 
board.  The  arrival  of  the  vessel  without  the  iron  would  have  put  an 
end  to  the  contract,  which  was  conditional  as  a  sale,  to  arrive.  The 
vessel  was  at  sea  at  the  time ;  "this  was  known  to  both  parties,  and 
neither  could  be  certain,  either  of  her  arrival  or  of  her  bringing  tha 
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iron.  If  a  part  only  had  arrived,  the  plaintiffs  would  not  have  been 
bound  to  deliver  nor  the  defendants  to  accept  it.  There  was  no  war- 
ranty, express  or  implied,  either  that  any  iron  should  arrive,  or  that 
arriving,  it  should  be  -of  a  particular  quality.  One  hundred  and  fifty 
tons  of  Gartsherrie  pig  iron  of  the  quality  denominated  No.  1  was  ex- 
pected to  arrive  by  the  "  Siddons,"  and  the  contract  was  to  the  effect, 
that  if  that  qiiantitj'  and  quality  of  iron  did  so  arrive,  one  party  should 
sell  and  the  other  should  receive  it  at  a  certain  price  per  ton.  The  iron 
called  for  by  the  contract  did  not  arrive,  but  iron  of  a  different  qualit}-, 
'"and  I  think  the  contract  was  at  an  end.  Boyd  v.  Siffkin,  2  Camp.  N. 
P.  326  ;  Alewyn  v.  Pryor,  1  Ryan  &  Moody,  406  ;  Lovatt  v.  Hamilton, 
5  Mees.  &  Wels.  639  ;  Johnson  v.  Macdonald,  9  Id.  600 ;  Russell  v. 
NicoU,  3  Wend.  112. 

The  jury  were  instructed  that,  under  the  circumstances  of  the  case, 
the  law  implied  a  contract  on  the  part  of  the  defendants  to  pay  for  the 
iron  which  they  received  at  the  then  value  of  the  same  in  the  market, 
and  they  found  accordingly  ;  which,  in  effect,  compelled  the  defendants 
to  pay  for  an  inferior  article  a  greater  price  than  that  stipulated  for  in 
the  contract.  This  arose  from  the  circumstance  of  a  rise  in  the  market, 
intermediate  the  contract  and  the  time  of  deliverj-.  But  this  ought  not 
to  affect  the  rule  of  damages,  which  cannot  bend  to  an  accident  of  this 
nature,  but  must  remain  the  same  in  a  case  like  the  present,  whether 
the  commoditj-  rise  or  fall,  or  remain  stationary  in  the  market.  Where, 
upon  a  sale  of  goods,  there  is  no  agreement  as  to  the  price,  the  law 
implies  a  contract  on  the  part  of  the  buyer  to  pay  for  them  at  the 
market  value.  The  present  case  cannot  be  excepted  from  the  opera- 
tion of  this  rule.  There  was  no  error  in  the  charge  of  the  learned 
judge,  provided  the  law  implied  a  promise  on  the  part  of  the  defend- 
ants to  pay  anything  whatever  for  the  iron  which  they  received.  This 
they  had  taken  in  go6d  faith,  supposing  that  it  answered  the  contract, 
and  intending  to  pay  for  it  accordingly ;  but  finding  it  to  be  of  an 
inferior  quality,  they  declined  to  pay  the  contract  price,  and  upon  a 
demand  of  the  iron  were  not  in  a  condition  to  restore  it,  as  they  had 
parted  with  a  portion  of  it.  Thej',  however,  had  received  the  iron 
rightfully,  in  the  character  of  vendees,  and,  up  to  the  time  of  the  de- 
mand bj'  the  plaintiffs,  the  case  exhibits  nothing  in  the  nature  of  a  tort, 
but  savors  altogether  of  contract.  After  the  demand  and  refusal,  the 
case  was  so  far  modified  as  to  assume,  technically  at  least,  the  complex- 
ion of  a  tort,  so  that  trover  might  have  been  maintained  by  the  plain- 
tiffs. But  although  they  might  have  done  so,  were  they  bound  to  bring 
their  action  in  that  form,  or  were  they  at  libertj'  to  disregard  the  tort 
and  to  treat  the  defendants  as  still  retaining  their  original  characters 
of  purchasers  of  the  iron  and  to  charge  them  accordingly?  I  perceive 
no  reason  why  they  maj-  not  be  permitted  to  do  so.  The  goods  were 
neither  wrongfully  taken,  nor  do  the  defendants  claim  title  to  them.  The 
case  rested  originally  in  contract,  and  the  on\y  difference  between  the 
parties  related  to  the  price  of  the  article  delivered.     If  the  plaintiffs 
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had  brought  trover,  the  rule  of  damages  would  not  have  been  more 
favorable  to  the  defendants  than  the  one  laid  down  at  the  trial,  and  I 
am  unable  to  perceive  in  what  respect  they  can  be  injured  by  the 
present  form  of  action.  In  general  it  would  be  the  most  favorable  to 
the  defendant.  In  Young  v.  Marshall,  8  Bing.  43,  Tindal,  C.  J.,  de- 
clared that  no  party  was  bound  to  sue  in  tort,  when  by  converting  the 
action  into  one  of  contract,  he  does  not  prejudice  the  defendant.  It  is 
not  necessary  to  go  this  length,  nor  as  far  as  the  court  went  in  Hill  v. 
Davis,  3  N.  H.  384,  for  the  purpose  of  determining  the  question  before 
us  ;  nor  is  the  point  presented  in  the  last  case  of  much  importance,  since 
the  distinctions  which  obtained  at  common  law  in  the  forms  of  action 
have  been  abrogated  in  this  State.  I  therefore  abstain  from  expressing 
any  opinion  upon  it.  It  is  enough  for  our  present  purpose  that,  in  the 
case  before  us,  the  cause  of  action  arose  out  of  an  imperfect  sale  and 
delivery  of  goods,  and  not  out  of  a  wrongful  taking  of  them  by  the  de- 
fendants ;  that  the  tortious  feature  in  the  case  is  scarcely  one  of  sub- 
stance, but  is  rather  of  a  technical  character  ;  that  in  effect  the  parties 
must  be  deemed  to  have  agreed  as  to  everything  except  the  price  of  the 
goods ;  and  that  being  so,  the  plaintiffs  were  at  liberty  to  disregard 
whatever  might  savor  of  tort,  and  require  the  defendants  to  respond  in 
their  substantial  characters  as  purchasers  of  the  iron  for  what  it  was 
worth  in  the  market. 
The  judgment  of  the  superior  court  ought  to  be  affirmed. 


SUMMERS  ET  AL.  V.  HIBBARD,  &c.,  CO. 
38  N.  E.  (111.)  899.     1894. 

Action  by  Hibbard,  Spencer,  Bartlett,  &  Co.,  a  corporation,  against 
Summers  and  others  for  the  amount  paid  by  plaintiffs  for  sheet  iron  in 
excess  of  the  contract  price  for  which  defendants  agreed  to  furnish  it. 

The  contract  was  made  b}-  letters  which  passed  between  the  parties. 
Plaintiffs  below,  who  are  the  appellees  here,  wrote  to  appellants,  on 
March  1,  1889,  for  prices ;  appellants  answered  as  follows  :  — 

"  All  sales  subject  to  strikes  and  accidents.     Summers  Bros.  &  Co.,  Manu- 
facturers   of   Box-Annealed   Common   &   Refined    Sheet    Iron.      Struthers, 
Ohio,  Mch.  4,  1889.    To  Hibbard,  Spencer,  B.  &  Co.,  Chicago :  Your  favor  of 
March  1st  at  hand.     We  make  you  the  following  offer :  — 
1,000  bdls.  in  March. 
1,000  bdls.  in  April. 
1,000  bdls.  in  May. 
1,000  bdls.  in  June. 
500  bdls.  in  July. 
500  bdls.  in  August. 

5,000 
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"  March  and  April  as  follows  :  — 

No.  27x24x101  at  $2.80  deld.  Chicago. 
26x24x101  "  $2.70     "  " 

16x18x20     "$2.60     "  " 

"  May,  June,  July,  and  August  iron  :  — 

No.  27x24x101  at  $2.85  deld.  Chicago. 
26x24x101  "  $2.75    "  " 

16x18x20    "  $2.65     "  " 

"  All  6/)  days,  or  two  ■per  cent,  ten  days  from  date  of  invoice. 

"  Yours,  respy.,  Summkks  Bros.  &  Co." 

On  March  9th,  appellees  replied  under  a  like  letter  head  as  that  in 
their  first  letter,  as  follows  :  — 

"Chicago,  3/9/89.  Summers  Bros.  &  Co.,  Struthers,  Ohio, —  Gentlemen: 
Your  favor  4th  is  at  hand.  If  you  are  willing  to  revise  your  ideas  a  little,  we 
can  trade  with  you.  You  may  enter  our  order  for  5,000  bdls.  first-class  com. 
sheet  iron,  as  follows :  — 

500  bdls.  March  delivery. 


500 

April 

1,000 

May 

1,000 

June 

1,000 

July 

1,000 

August 

Prices  to  be  :  No.  S 

No.  22  &  24,  $2.60. 
25  &  26,  $2.70. 
27,  $2.80. 

"  Chicago,  delivery,  60  days,  or  two  per  cent,  cash  in  ten  days. 
"  If  you  accept  our  offer,  you  may  enter  us  for  March  shipment  250  bdls. 
26x24x101  in.,  and  250  bdls.  27x24x101  in. 

"  Awaiting  your  prompt  reply,  we  are,  very  truly  yours, 

"  HiBBARD,  Spencer,  Bartlett,  &  Co." 

On  March  11th,  appellants  mailed  to  appellees  an  acceptance  of  their 
offer  as  follows :  — 

"  All  sales  subject  to  strikes  and  accidents.  Summers  Bros.  &  Co.,  Manu- 
facturers of  Box-Annealed  Common  &  Refined  Sheet  Iron.  Struthers,  Ohio, 
Mch.  11,  1889.    To  Hibbard,  Spencer,  B.  &  Co.,  Chicago :  Your  favor  of  3/9 

at  hand. 

» 

"  Mr.  Charles, — Dear  Sir  :  We  accept  your  offer,  5,000  bdls.  iron,  500 
March,  500  April,  1,000  May,  1,000  June,  1,000  July,  1,000  August. 
Prices:  No.  27  at  $2.80. 
26  "  $2.70. 
24  "  $2.60. 

"  F.  O.  B.  cars,  Chicago,  two  per  cent,  ten  days  from  date  of  invoice.  We 
also  enter  your  order,  250  bdls.  26x101  and  250  bdls.  27x101,  Mch.  shipment. 

"  Respy.,  yours.  Summers  Bros.  &  Co." 
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An  additional  contract  was  made  for  3,000  bundles  of  the  same  sort 
of  iron  at  the  same  price  for  July,  August,  and  September  deliver^-. 
Appellants  delivered  only  1,847  bundles  of  sheet  iron,  and  appellees 
bought  on  the  market,  during  August,  5,500  bundles.  For  this  amount 
they  were  obliged  to  pay  in  excess  of  the  contract  price  a  sum,  which, 
after  deducting  for  unpaid  shipments,  amounted  to  $1,546.61.  For 
this  sum  the  jury,  under  the  instructions  of  the  trial  court,  rendered  a 
verdict  for  the  appellees.  From  a  decision  (50  111.  App.  381)  affirm- 
ing this  judgment,  the  original  defendants  appealed. 

L.  D.  Thomas,  for  appellants. 

JTamlin,  Scott,  <&  Lord,  for  appellees. 

Baker,  J.  It  is  insisted  by  appellants  that  the  words,  "  All  sales 
subject  to  strikes  and  accidents,"  printed  at  the  top  of  their  letter 
heads,  must  be  considered  in  determining  what  the  contract  was,  and 
that  said  words  constituted  an  express  condition  that  became  a  part  of 
the  contract  between  them  and  appellees.  We  do  not  so  understand  the 
case.  Under  the  date  of  March  1,  1889,  appellees  invited  appellants 
to  make  them  an  offer  of  sale  of  a  specifled  quantity  of  sheet  iron,  to 
be  delivered  in  certain  designated  months.  On  March  4th,  appellants 
made  them  an  offer  as  requested.  On  March  9th,  in  their  letter  of  that 
date,  appellees  declined  to  accept  the  offer  received,  and  at  the  same 
time  they  submitted  for  consideration  an  offer  of  their  own,  —  an  offer 
of  purchase.  This  offer  contained  all  the  elements  and  terms  of  a  pre- 
cise and  complete  contract,  and  lacked  only  the  assent  thereto  of  the 
persons  to  whom  it  was  addressed  to  make  it  such  a  contract.  The 
offer  was  to  buy  a  certain  quantity  of  sheet  iron,  of  certain  sizes,  to  be 
delivered  in  Chicago  in  specifled  quantities  and  at  designated  times, 
and  to  paj'  therefor  certain  prices  at  certain  stated  times.  And  appel- 
lees concluded  their  proposal  by  saying,  "  If  you  accept  our  offer,  you 
may  enter  us  for  March  shipment  250  bundles,"  etc.  The  offer  was 
absolute  and  positive,  and  without  any  conditions,  qualifications,  or 
exceptions  whatever.  On  March  11th,  appellants  wrote  to  appellees: 
"  Your  favor  of  March  9  at  hand.  We  accept  your  offer."  And  they 
thereupon  proceeded  to  restate  in  their  letter  the  terms  of  the  proposal 
made  to  them.  These  two  letters  made  the  contract  between  the 
parties.  The  two  preceding  letters  seem  to  us  to  be  wholly  imma- 
terial. 

The  mere  fact  that  appellants  wrote  their  acceptance  on  a  blank  ' 
form  for  letters  at  the  top  of  which  were  printed  the  words,  "  All  sales 
subject  to  strikes  and  accidents,"  no  more  made  those  words  a  part  of 
the  contract  than  they  made  the  words  there  printed,  "  Summers  Bros. 
&  Co.,  Manufacturers  of  Box-Annealed  Common  &  Refined  Slieet 
Iron,"  a  part  of  the  contract.  The  offer  was  absolute.  The  written 
acceptance,  which  they  themselves  wrote,  was  just  as  absolute.  The 
printed  words  were  not  in  the  body  of  the  letter,  or  referred  to  therein. 
The  fact  that  they  were  printed  at  the  head  of  their  letter  heads  would 
not  have  the  effect  of  preventing  appellants  from  entering  into  an  un- 
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conditional  contract  for  sale.  In  Express  Co.  v.  Pinckney,  29  111.  392, 
this  court  said  :  "  In  a  case  where  the  agreement  is  partlj'  written  and  in 
part  printed,  the  preference  is  always  given  to  the  written  part."  In 
that  case  the  printed  matter  was  in  the  body  of  the  instrument,  incor- 
porated and  mingled  with  the  written  matter.  It  would  seem  there  is 
more  reason  and  occasion  for  applying  the  principle  of  law  there  in- 
voked in  a  case  where,  as  here,  the  words  in  print  are  separate  and 
apart  from  the  writing  that  appears  upon  the  paper,  and  in  a  place 
where  one  would  not  be  likely  to  look  for  limitations  upon  that  which 
is  written.  People  v.  Dulane^-,  96  III.  503,  is  to  the  same  eflFect  as  the 
case  above  cited.  When  an  instrument  is  in  part  written  and  in  part 
printed,  and  these  parts  are  apparently  inconsistent,  or  there  is  a 
reasonable  doubt  upon  the  sense  and  meaning  of  the  whole,  the  words 
in  writing  will  control,  because  they  are  the  immediate  language  and 
terms  selected  by  the  parties  themselves  for  the  expression  of  their 
meaning.  Kobertson  v.  French,  4  East,  130,  and  Alsager  v.  Dock  Co., 
14  Mees.  &  W.  796,  both  cases  cited  with  approval  in  Express  Co. 
Case,  supra. 

In  the  case  at  bar  it  is  inconsistent  that  the  contract  should  be  both 
an  absolute  contract  and  a  conditional  contract.     The  terms  of  agree- 
ment in  this  contract  were  sixtj-  days'  time  or  two  per  cent,  discount 
for  cash  in  ten  days.     Suppose  the  words,  "  All  sales  not  paid  for  on 
delivery  to  draw  interest,"  had  been  printed  on  the  letter  head,  can 
there  be  anj'  doubt  that  the  written  terms  would  have  controlled  the 
printed  words  ?     Here  there  was  a  written  provision  that  the  iron  was 
to  be  delivered  free  on  board  the  cars  at  Chicago.    Suppose  it  had  been 
printed  on  the  letter  head  that  the  manufacturers  would  not  be  respon- 
sible for  iron  after  a  delivery  to  a  common  carrier,  would  not  the 
written  provision  have  governed  the  contract?    Upon  the  whole  we 
.  are  inclined  to  the  opinion  that  the  mere  fact  that  the  words  in  question 
Iwere  printed  in  the  caption  of  the  paper  on  which  appellants  wrote 
itheir  unqualified  acceptance  of  the  contract  proposed  by  appellees  did 
inot  have  the  effect  of  reading  them  into  the  agreement  thereby  con- 
\summated.     And  appellees  understood  that  some  sort  of  an  agreement 
was  brought  to  a  completion  by  their  act,  for  in  their  letter  they  wrote, 
"  We  also  enter  your  order  for  250  bundles,"  etc.,   "March  ship- 
ment." 

Appellants  make  a  further  claim  that  there  was  an  implied  condition 
in  the  contract  that  would  relieve  them  from  perforniance  if  their  mill 
plant,  without  any  fault  on  their  part,  was  so  disabled  as  to  make  it 
impossible  for  them  to  make  the  iron  that  they  contracted  to  deliver. 
The  contract  did  not  call  for  iron  manufactured  at  their  mill ;  it  simply 
called  for  flrst-class  common  sheet  iron  of  certain  specified  sizes. 
There  was  nothing  to  prevent  their  filling  the  contract  by  going  into 
the  market  and  buying  sheet  iron  manufactured  at  other  mills.  Appel- 
lees seem  to  have  experienced  no  difflcultj',  other  than  that  of  being 
forced  to  pay  a  higher  price  when  they  went  on  the  market  and  bought 
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from  other  parties  the  sheet  iron  contracted  for  which  appellants  failed 
to  supply.  But  even  if  the  contract  had  been  for  sheet  iron  of  their 
own  manufacture,  the  breakages  in  this  mill  would  not  have  relieved 
them  from  liability-.  The  general  doctrine  is  that  where  parties  by 
their  own  contract  and  positive  undertaking  create  a  duty  or  charge 
upon  themselves,  they  must  abide  by  the  contract,  and  make  the 
promise  good,  and  either  do  the  act  or  pay  the  damages.  Steele  v. 
Buck,  61  III.  343;  Dehler  v.  Held,  50  111.  491 ;  Bunn  v.  Prather,  21 
111.  217.  Inevitable  accident  affords  them  no  relief,  for  they  are  re- 
garded as  insurers  to  the  extent  of  making  good  the  loss. 

There  is  a  principle  of  the  law  that  in  contracts  in  which  the  perform- 
ance depends  on  the  continued  existence  of  a  given  or  specified  person 
or  animal  or  thing,  a  condition  is  implied  that  the  impossibility  of  per- 
formance arising  from  the  perishing  of  the  person,  animal,  or  thing 
shall  excuse  the  performance.  But  there  is  no  place  in  this  case  for 
the  application  of  that  rule.  There  is  no  doubt  of  the  correctness 
of  the  rule  stated  by  appellants  that  where  delivery  is  required  to  be 
made  by  instalments  the  measure  of  damages  will  be  estimated  by  the 
value  at  the  time  each  delivery  should  be  made.  In  the  case-  at  bar 
appellees  made  threats  to  buy  it  at  seller's  expense,  but  excuses 
rendered  and  promises  made  by  appellants  of  frequent  and  large  ship- 
ments deterred  them  from  doing  so.  If  delivery  is  postponed  b}' 
agreement  between  the  parties,  the  measure  of  damages  is  the  dif- 
ference between  the  contract  price  and  the  market  price  at  the  time  the 
article  is  deliverable  by  the  subsequent  agreement ;  and  where  the  time 
of  delivery  is  postponed  indefinitely,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  market  value  at  a  reason- 
able time  after  demanding  performance.  Appellees  admit  that  the^- 
had  no  legal  right  to  buy  in  during  the  month  of  August  more  than 
3,159  bundles  of  sheet  iron,  that  being  the  quantity  then  due  under  the 
original  and  additional  contracts  on  September  1st.  But  the  uncon- 
troverted  evidence  is  that  the  prices  of  such  iron  remained  firm  during 
September  and  a  part  of  October,  being  at  no  time  lower  than  August 
prices.  So,  the  premature  purchases  worked  appellants  no  injurj-,  but 
were  to  their  benefit.  Besides  this,  it  was  held  in  Follansbee  v. 
Adams,  86  111.  13,  that  the  vendees  may  charge  the  vendor  with  the 
difference  in  prices  without  making  any  purchases,  the  result  being 
the  same,  and  the  vendee  being  entitled  to  the  benefit  of  his  contract. 
The  judgment  of  the  appellate  court  is  affirmed?- 


DEXTER  V.  NORTON. 

47  N.  Y.  62.    1871.    Reported  supra,  p.  24. 

'  A  part  of  the  opinion,  dealing  with  a  question  of  evidence  has  been  omitted. 
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VICKEES  V.  VICKERS. 

L.  R.  4  Eq.  529.     1867. 

Edward  Vickees  and  James  Vickers,  being  in  partnership  as  distil- 
,lers,  came  to  an  agreement  whereby  James  was  to  buy  out  Edward,  and 
it  was  also  agreed  that  if  James  should  daring  Edward's  life  be  desirous 
of  retiring,  he  should  give  notice,  and  Edward  should  then  have  an 
option  of  repurchase,  on  the  terms  that  within  six  months  after  notice 
by  James  the  premises,  good-will,  stock-in-trade,  and  all  such  of  the 
subsisting  contracts  as  Edward  should  be  willing  to  take,  should  be 
valued  in  the  usual  way  by  two  valuers,  one  to  be  named  by  Edward, 
the  other  by  James,  or  by  the  umpire  of  the  two  valuers.  James  gave 
notice  December  30,  1863,  of  intention  to  retire ;  and  on  January  30, 
1864,  Edward  gave  notice  of  his  election  to  purchase.  Two  valuers 
were  appointed,  but  later  James  refused  to  allow  his  valuer  to  proceed 
with  the  valuation.  Thereupon  Edward  filed  a  bill  for  the  specific  per- 
formance of  the  contract. 

W.  M.  James  and  others,  for  plaintiff. 

Sir  Moundell  Pahner  and  others,  for  the  defendant. 

SiE  W.  Page  Wood,  V.  C.  ...  No  doubt  the  parties  did  not  an- 
ticipate the  event  which  has  happened.  Six  months  were  given  to  James 
Vickers  in  which  to  make  his  option  ;  and  it  is  clear  that  nothing  could 
have  been  less  in  the  minds  of  the  parties  than  what  has  unfortunately 
happened ;  for  the  price  to  be  paid  by  Edward  was  to  be  given  not  only 
for  his  own  share,  but  for  the  share  of  James,  which  he  never  owned 
before.  It  was  to  be  a  new  purchase,  not  only  of  things  as  they  stood, 
but  of  things  as  they  might  stand  after  the  stock  had  been  increased  or 
diminished  by  the  continuance  of  James's  business  ;  and  the  price  was  to 
be  ascertained  only  in  one  way,  namely,  by  the  decision  of  two  persons, 
to  be  nominated  in  the  manner  described.  If  a  nomination  of  that  kind 
fails,  or  if  the  two  persons  named  do  not  make  their  award,  this  court 
has  said  there  is  no  constat  of  the  price ;  the  contract  is  not  complete, 
and  there  is  nothing  on  which  it  can  act. 

The  court  has  adopted  this  principle  (I  am  not  sure  that  it  has  not  ex- 
tended it)  from  the  civil  law  as  stated  in  the  Code  of  Justinian,  who  seems 
to  have  taken  great  pride  in  having  decided  a  point,  which  he  said  was 
a  knotty  point,  and  had  occasioned  great  controversj'  among  lawyers, 
namel}-,  if  a  given  man  is  to  name  the  price,  whether  that  is  to  be  con- 
sidered as  equivalent  to  the  arhitrium  boni  viri.  The  Emperor  Justinian 
(Inst.  3,  24,  1 ;  Cod.  4,  38,  15)  determined  that  if  Titius  be  unable  or 
unwilling  to  name  the  price,  the  sale  is  null.  But  he  does  not  say  that 
if  one  of  the  parties  to  such  an  engagement  were  to  throw  any  obstacle 
in  the  way  and  avail  himself  of  what  in  ordinary  cases  we  should  call 
his  own  wrong,  the  court  would  still  hold  the  same  view,  and  that  a  sub- 
stitution could  not  be  made  in  order  to  give  effect  to  the  bona  fides  of 
the  contract. 


I  2.]  CONDITIONS.  273 

In  Wilkes  v.  Davis,  3  Mer.  507,  it  was  decided  that  when  a  man 
says,  "I  will  not  execute  the  arbitration  bond,"  the  court  will  hold 
him  free.  Whether  that  is  a  desirable  conclusion  or  not,  it  is  now  too 
late  to  question  ;  the  court  has  so  determined,  and  that,  I  apprehend,  is 
the  law.  I  must  say  that  this  particular  case  is  one  which  tries  the 
principle  to  the  utmost ;  because  it  is  impossible  to  avoid  seeing  the 
enormous  inconvenience  which  must  arise  from  engagements  of  this 
kind,  whereby  A.  is  at  liberty  to  give  a  notice  which  will  throw  on  B. 
the  task  of  purchasing  at  the  end  of  six  months,  —  that  period  being 
given  to  B.  for  preparation,  —  and  then  A.  may  say,  when  everything 
is  ready,  and  B.  has  made  his  preparations,  "  All  this  is  to  go  for  noth- 
ing ;  1  will  not  allow  ray  valuer  to  proceed."  It  is  true  that  B.  might 
take  the  same  course,  and  at  the  last  moment  decline  to  name  a  valuer ; 
but  in  an  ordinary  case  that  would  be  a  very  strange  proceeding,  and 
strange  cases  should  not  be  permitted  to  make  bad  law. 

But  I  must,  nevertheless,  adhere  to  what  has  been  decided.  I  cannot 
distinguish  this  case  from  Milnes  v.  Gary,  14  Ves.  400  (1807),  and 
especially  from  Wilks  v.  Davis,  3  Mer.  507  (1817).  .  .  . 

In  this  instance  there  is  no  difficulty,  because  the  courts  have  decided,  | 
and  we  must  take  it  to  be  positive  law,  that  there  is  no  existing  contract 
until  this  valuation  has  taken  place  ;  and  therefore  there  is  nothing  for 
arbitrators,  who  may  be  appointed  by  the  court,  to  arbitrate  upon. 
They  have  no  authority ;  no  stranger  can  be  invoked.  The  only  per- 
sons who  can  act  are  two  persons  to  be  named,  or  two  persons  to  be 
selected  b^-  others  ;  they  are  to  act  when  the  time  arrives  ;  if  they  never 
come  into  existence,  the  contract  does  not  exist.  That  is  the  principle 
on  which  the  cases  have  been  decided,  and  which  I  am  obliged  to 
follow. 

The  bill  must  be  dismissed,  but,  considering  the  conduct  of  the 
parties,  without  costs. 


KENNISTON  et  al.  v.  HAM. 
29  N.  H.  501.    1854. 

Woods,  J.  The  defendant  cut  the  timber  in  question  upon  lands 
claimed  by  the  plaintiffs,  and,  after  having  cut  a  portion  of  it,  he,  wish- 
ing to  cut  more,  agreed  with  the  agent  of  the  plaintiffs  to  pay  them  for 
what  he  had  cut,  and  what  he  should  cut,  so  much  per  thousand,  as 
Horner  and  Sawyer  should  saj*  it  was  worth  on  the  stump.  After  this 
arrangement,  the  defendant  went  on  and  cut  a  considerable  quantity 
more,  and  drew  away  the  whole,  amounting  to  128,000  feet  in  all. 

One  ground  of  answer  to  the  plaintiffs'  action  relied  upon  by  the  de- 
fendant at  the  trial  was  that  he  revoked  the  authority  conferred  upon 
Horner  and  Sawyer  to  determine  the  value  of  the  timber,  and  that,  there- 
fore, although  they  expressed  their  opinion  upon  the  question,  still  thej 

18 
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did  not  intend  it  as  binding  upon  tlie  parties.  The  court  ruled  that  the 
evidence  offered  to  show  this  state  of  fact  was  inadmissible,  on  the 
ground  that  it  did  not  "show  any  defence  to  the  action.  The  question 
is  whether  this  ruling  was  correct. 

The  defendant  agreed  to  take  the  whole  timber  cut  by  him,  and  to 
pay  for  it,  and  was  permitted  by  the  plaintiffs  to  take,  and  actually  did 
take  it  into  his  possession,  and  convert  it  to  his  own  use.  He  took  it 
and  hauled  it  away,  under  a  contract  for  the  purchase  of  it.  And  the 
plaintiffs,  if  the  sole  owners  of  it,  would  clearly  be  entitled  to  recover  the 
value  of  it,  as  for  goods  sold  and  delivered,  unless  the  right  be  defeated 
upon  the  ground  assumed  by  the  defendant.  But  that  ground  of  answer 
cannot  avail  him.  The  defendant  has  taken  to  his  use  and  benefit  the 
timber  cut  by  him  ;  and  the  plaintiffs  have  done  and  been  ready  to  do 
everything  stipulated  to  be  done  by  them  to  entitle  them  to  a  fair  com- 
pensation for  it.  If  the  price  or  value  of  the  timber  was  not  determined 
in  the  manner  agreed  upon  by  the  parties,  it  was  not  the  fault  of  the 
plaintiffs,  but  of  the  defendant.  The  defendant  cannot  set  up  the  fact 
of  the  failure  of  the  parties  to  obtain  the  judgment  of  Horner  and  Saw3-er 
as  to  the  value  of  the  timber  in  defence  of  this  action,  when  that  was 
occasioned  by  the  defendant  himself.  He  cannot  avail  himself  of  his 
own  wrongful  act,  in  violation  of  his  own  agreement,  for  this  purpose. 
Here  was  a  sale  hy  the  plaintiffs  to  the  defendant,  and  a  deliverj'  of  the 
timber,  which  will  render  him  liable  for  the  fair  value  of  the  interest 
which  he  acquired  by  the  sale,  notwithstanding  the  alleged  revocation 
on  his  part  of  the  authority  given  to  Horner  and  Sawyer  to  determine 
the  value  of  it.  The  revocation,  then,  if  fully  shown,  would  form  no 
bar  to  a  recovery  by  the  plaintiffs,  and  the  rejection  of  the  evidence  of 
the  fact  offered  by  the  defendant  could  in  no  way  prejudice  his  rights, 
or  furnish  sufficient  ground  to  sustain  a  motion  for  a  new  trial. 

Judgment  on  the  verdict.''- 


CAMPBELL  PRINTING-PRESS   CO.   v.   THORP  et  al. 

36  Fed.  414.     1888. 

Plaintiff  agreed  to  sell  to  the  defendants  certain  printing-presses, 
rollers,  and  other  propertj-  connected  with  a  printing  establishment, 
and  guaranteed  that  the  presses  should  be  "  free  from  defective  material 
or  workmanship,  and  should  do  their  work  satisfactorily."  The  referee, 
to  whom  the  case  was  referred,  found  that  neither  of  the  three  presses 
was  satisfactory  to  defendants,  nor  did  thej"  do  their  work  reasonably 
well ;  j'et  he  found  as  a  conclusion  of  law  that  the  plaintiff  was  entitled 
to  recover  the  whole  agreed  price,  less  a  small  sum,  conceded  as  a  set- 

1  That  portion  ol  the  opinion  relating  to  a  different  question  lias  been  omitted. 
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off,  upon  the  theory  that  it  was  the  duty  of  the  defendants  to  reject  the 
presses  if  they  were  not  satisfied  with  them,  and  that,  having  kept 
them,  there  was  no  method  of  estimating  the  loss  they  suffered  by 
reason  of  their  dissatisfaction  ;  in  other  words,  that  the  value  of  a  press 
that  should  work  to  their  satisfaction  was  not  capable  of  pecuniary 
estimation. 

Qharles  A.  Kent,  for  plaintiff. 

W.  L.  Carpenter,  for  defendants. 

Before  Jackson,  Circuit  Judge,  and  Brown,  District  Judge. 

Brov™,  J.  (after  stating  the  facts  as  above) .  The  correctness  of  the 
referee's  ruling  depends  largely  upon  the  proper  construction  of  the 
guarantee  that  the  presses  should  be  free  from  defects  of  material  or 
workmanship,  and  should  do  their  work  satisfactorily.  There  is  no 
doubt  of  the  general  proposition  that  where  one  party  agrees  to  do  a 
piece  of  work  to  the  satisfaction  of  another,  the  excellence  of  which 
work  is  wholly  or  in  part  a  matter  of  taste,  such,  for  instance,  as  a  por- 
trait, a  photograph  or  bust,  a  suit  of  clothes,  a  musical  instrument,  or  a 
piece  of  furniture,  the  buyer  may  reject  it  without  assigning  any  reason 
for  his  dissatisfaction.  In  such  case  the  law  cannot  relieve  against  the 
folly  of  the  vendor,  by  inquiring  whether  the  dissatisfaction  of  the 
vendee  was  based  upon  reasonable  grounds  or  not.  It  is  even  doubtful 
whether  it  can  inquire  into  the  good  faith  of  the  vendee's  decision. 
Brown  v.  Foster,  113  Mass.  136  ;  McCarren  ■;;.  McNulty,  7  Gray,  139  ; 
Gibson  v.  Cranage,  39  Mich.  49  ;  Hoffman  v,  Gallaher,  6  Daly,  42 ; 
Zaleski  v.  Clark,  44  Conn.  218  ;  McClure  v.  Briggs,  58  Vt.  82,  2  Atl. 
Rep.  583. 

The  true  doctrine  is  expressed  in  McCarren  v.  McNulty,  7  Graj-,  139, 
141 :  "  It  ma3'  be  that  the  plaintiff  was  injudicious  or  indiscreet  in 
undertaking  to  labor  and  furnish  materials  for  a  compensation,  the  paj-- 
ment  of  which  was  made  dependent  upon  a  contingencj'  so  hazardous 
or  doubtful  as  the  approval  or  satisfaction  of  a  party  particularly  in 
interest.  But  of  that  he  was  the  sole  judge.  Against  the  consequences 
resulting  from  his  own  bargain  the  law  can  afford  him  no  relief.  Having 
voluntaril}-  assumed  the  obligations  and  risk  of  the  contract,  his  legal 
rights  are  to  be  ascertained  and  determined  solely  according  to  its 
provisions."  Other  cases  extend  the  same  doctrine  to  contracts  for  the 
performance  of  labor,  or  for  the  support  of  another  to  his  satisfaction. 
In  such  case  the  employer  may  be  wholly  dissatisfied  with  the  character 
of  the  service  rendered,  or  the  beneficiary  made  exceedingly  uncomfort- 
able by  his  surroundings,  without  in  either  case  being  able  to  assign 
,  what  the  law  would  recognize  as  a  sufficient  reason  for  his  dissatisfac- 
Ition.  It  makes  him,  however,  the  sole  judge  of  the  reasonableness  oi 
his  own  discontent.  Taj'lor  v.  Brewer,  1  Maule  &  S.  290  ;  Rossiter  v. 
Cooper,  23  Vt.  522  ;  Tyler  v.  Ames,  6  Lans.  280  ;  Spring  v.  Clock  Co., 
24  Hun,  175  ;  Hart  v.  Hart,  22  Barb.  606 ;  Ellis  v.  Mortimer,  1  Bos. 
&  P.  N.  R.  257. 

Whether  these  words  should  receive  the  same  construction  where  the 
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suitableness  of  the  article  furnished  involves  no  question  of  taste  or 
personal  feeling,  but  simply  one  of  mechanical  fitness  to  do  a  certain 
work,  or  accomplish  a  certain  purpose,  admits  of  some  doubt.  The 
authorities  are  not  entirely  harmonious,  but  the  decided  weight  of 
authority  is  in  favor  of  the  construction  given  to  it  by  the  referee.  So 
far  as  this  state  is  concerned,  two  decisions  seem  to  put  the  matter  en- 
tirely- at  rest.  In  Machine  Co.  v.  Smith,  50  Mich.  565,  it  was  held  that 
where  the  vendor  of  a  harvesting  machine  gave  a  warranty  that  the 
contract  of  purchase  should  be  of  no  effect  unless  the  machine  worked 
to  the  buyer's  satisfaction,  it  was  held  the  purchaser  had  reserved  the 
absolute  right  to  reject  the  machine,  and  that  his  reasons  for  doing  so 
could  not  be  investigated.  A  still  stronger  case  is  that  of  Manufacturing 
Co.  V.  Ellis,  68  Mich.  101.  The  agreement  was  that  a  certain  grain- 
binder  should  do  good  work  and  "  give  satisfaction.''  It  was  held  that, 
unless  the  defendant  was  satisfled  with  the  machine,  although  it  did 
good  work,  he  was  not  bound  to  purchase.  See  also  Piatt  v.  Broderick, 
70  Mich.  577.  In  the  case  of  Machine  Co.  v.  Chesrown,  33  Minn.  32, 
plaintiff  guaranteed  to  furnish  defendant  a  cord-binder  guaranteed  to 
work  satisfactorilj-.  It  was  held  that  in  case,  upon  reasonable  trial, 
it  did  not  work  satisfactoril}-,  it  was  unnecessary  for  the  defendant  to 
return  it  to  plaintiff,  but  it  was  sufficient  for  him,  within  a  reasonable 
time,  to  notify  plaintiff,  in  substance,  that  it  did  not  work  satisfactorilj', 
and  that  he  deelined'to  accept  it.  The  same  ruling  was  made  with  re- 
gard to  a  steamboat,  in  Gray  v.  Railroad  Co.,  11  Hun,  70 ;  with  regard 
to  a  machine  for  generating  gas,  in  Aiken  v.  Hyde,  99  Mass.  183  ;  with 
regard  to  a  fanning-mill,  in  Goodrich  v.  Van  Nortwick,  43  111.  445  ;  and 
with  regard  to  a  passenger  elevator,  in  Singerly  v.  Thayer,  108  Pa.  St. 
291.  In  this  latter  case  a  large  number  of  authorities  are  cited  by 
counsel  and  court  to  the  same  effect. 

The  New  York  cases  at  first  blush  would  seem  to  laj'  down  a  different 
rule,  but  when  carefully  examined  the  difference  is  more  apparent  than 
real.  The  earliest  case  is  that  of  Folliard  v.  Wallace,  2  Johns.  395,  in 
which  one  covenanted  that  in  case  the  title  to  a  lot  of  land  conveyed  to 
him  should  prove  good  and  sufficient  in  law,  that  he  would  pay  to  a 
third  party,  three  months  after  he  should  be  well  satisfled  that  the  title 
was  undisputed  and  good  against  all  other  claims.  It  was  held  that  the 
award  of  certain  commissioners  on  the  title  in  favor  of  the  covenantor 
ought  to  satisfy  him,  and  that  it  was  not  enough  for  the  defendant  to 
allege  that  he  was  not  satisfied  with  the  title  without  some  good  reason 
being  assigned  for  his  dissatisfaction,  and  that  be  was  not  to  judge  for 
himself,  but  that  the  law  would  determine  when  he  ought  to  be  satisfled. 
Chancellor  Kent,  who  delivered  the  opinion,  observed  that,  "if  the  de- 
fendant were  left  at  liberty  to  judge  for  himself  when  he  were  satisfled, 
it  would  totally  destroy  the  obligation,  and  the  agreement  would  be  ab- 
solutely void."  In  City  of  Brooklyn  v.  Railway  Co.,  47  N.  Y.  475,  an 
action  was  brought  upon  a  covenant  in  which  the  defendant  agreed  to 
keep  the  pavement  of  certain  streets  in  thorough  repair  within  the 
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tracks,  etc.,  under  the  direction  of  such  competent  authority  as  the 
common  council  might  designate.  The  court  held  that,  if  the  pavement 
were  kept  in  thorougli  repair,  it  was  sufficient,  though  it  was  kept  up 
without  direction  from  the  competent  authority  designated  by  the  com- 
mon council.  "  That  which  the  law  shall  sa^'  a  contracting  partj'  ought 
in  reason  to  be  satisfied  with,  that  the  law  will  say  he  is  satisfied  with." 
A  like  ruling  was  made  in  Miesell  v.  Insurance  Co.,  76  N.  Y.  115,  with 
reference  to  the  certificate  of  a  physician  in  a  life  insurance  case ;  and, 
finally,  in  Boiler  Co.  v.  Garden,  101  N.  Y.  387,  the  parties  entered  into 
a  contract  by  which  plaintiff  agreed  to  alter  certain  boilers  belonging  to 
defendants,  for  which  the  defendants  agreed  to  pay  the  stipulated  price 
"  as  soon  as  they  are  satisfied  the  boilers  as  changed  are  a  success." 
In  an  action  to  recover  the  contract  price,  the  defendants  claimed  the 
question  as  to  whether  the  work  was  a  success  was  one  alone  for  them 
to  determine.  This  was  held  to  be  untenable,  and  that  a  simple 
allegation  of  dissatisfaction  without  a  good  reason  therefor  was  no 
defence.  The  prior  cases  were  quoted  as  settling  the  law  in  that  State. 
None  of  these  cases,  however,  related  to  the  sale  of  manufactured 
articles.  In  none  of  them  was  there  an  opportunity  for  a  rescission, 
and  restoring  the  parties  to  their  statu  quo.  The  last  case  particularly 
is  much  like  that  of  Iron  Co.  v.  Best,  14  Mo.  App.  503,  hereafter  cited, 
and  is  subject  to  the  same  criticism. 

Notwithstanding  the  cases  in  New  York,  and  admitting  all  that  is 
claimed  for  them,  the  weight  of  authority  as  well  as  of  reason  inclines 
us  to  the  opinion  that  the  parties  must  stand  to  their  contract  as  they  I 
have  made  it,  and  if  the  vendor  has  agreed  to  furnish  an  article  that 
shall  be  satisfactory  to  the  vendee,  he  constitutes  the  latter  the  sole  ! 
arbiter  of  his  own  satisfaction.  It  is  entirely  well  settled  that  if  the 
acceptance  of  a  machine  is  made  dependent  upon  the  approval  of  an 
engineer,  or  if  a  pavement  is  to  be  laid  to  the  satisfaction  of  a  street 
commissioner,  or  if  lumber  is  to  be  scaled  by  an  inspector,  the  decision 
of  such  agent,  in  the  absence  of  fraud,  bad  faith,  or  clear  error,  is 
conclusive.  We  know  of  no  reason  of  public  policy  which  prevents 
parties  from  contracting  that  the  decision  of  one  or  the  other  shall  be 
conclusive.  In  the  case  of  chattel  mortgages  the  rule  is  entirely  well 
settled  that,  if  the  mortgage  provides  that  the  mortgagee  may  take  pos- 
session whenever  he  deems  his  security  unsafe,  the  mortgagor  tliereby 
submits  himself  to  the  judgment  of  the  mortgagee  on  the  question  of 
security',  and  the  latter  is  not  bound  to  prove  circumstances  justifying 
his  action.  Certain  cases,  however,  establish  a  reasonable  modification 
of  this  rule,  to  the  effect  that  the  dissatisfaction  must  be  real,  and  not 
feigned,  and  that  the  vendee  is  not  at  liberty  to  say  he  is  dissatisfied 
when  in  reality  he  is  not ;  in  other  words,  that  his  discontent  must  be 
genuine.  Manufacturing  Co.  v.  Brush,  43  Vt.  528 ;  Daggett  v.  John- 
son, 49  Vt.  845  ;  McClure  v.  Briggs,  58  Vt.  82.  The  same  cases,  bow- 
ever,  hold  that,  while  the  vendee  is  bound  to  act  honestly,  it  is  not 
enough  to  show  that  he  ought  to  have  been  satisfied,  and  that  his  dis- 
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content  was  without  good  reason.  See  also  Lj'nn  v.  Railroad  Co.,  60 
Md.  404  ;  Eailroad  Co.  v.  Brydon,  65  Md.  198,  611.  In  Manufacturing 
Co.  y.  Chico,  24  Fed.  Rep.  893,  it  was  held  that  where,  under  a  eon- 
tract,  a  fire-engine  was  to  be  made  and  delivered  whicli  should  be  satis- 
factory to  the  purchaser,  it  must  in  fact  be  satisfactory-  to  him,  or  he  is 
not  bound  to  take  it ;  but  that,  where  the  purchaser  was  in  fact  satis- 
fied, but  fraudulently,  and  in  bad  faith,  declared  that  he  was  not 
satisfied,  tl\e  contract  had  been  fully  performed  bj-  the  vendor,  and  the 
purchaser  was  bound  to  accept  the  article.  This  I  regard  as  an  accurate 
summary  of  the  whole  law  upon  the  subject. 

Some  doubt  is  thrown  upon  this  case  by  the  stipulation  that  the 
presses  shall  work  satisfactorily,  without  stating  the  person  to  whom 
they  shall  be  satisfactory.  We  think,  however,  that  there  can  be  but 
one  interpretation  fairly  given  to  these  words.  When,  in  common  lan- 
guage, we  speak  of  making  a  thing  satisfactory,  we  mean  it  shall  be 
satisfactory  to  the  person  to  whom  we  furnish  it.  It  would  be  nonsense 
to  say  that  it  should  be  satisfactory  to  the  vendor.  It  would  be  indefi- 
nite to  say  that  it  should  be  satisfactory  to  a  third  person,  without 
designating  the  person.  It  can  only  be  intended  that  it  shall  be  satis- 
factoiy  to  the  person  who  is  himself  interested  in  its  satisfactory  opera- 
tion, and  that  is  the  vendee.  This  was  the  view  taken  of  similar  words 
in  Taylor  v.  Brewer,  I  Maule  &  S.  290 ;  Machine  Co.  v.  Chesrown,  33 
Minn.  32 ;  and  in  Singerly  v.  Thayer,  108  Pa.  St.  291. 

The  case  of  Iron  Co.  v.  Best,  14  Mo.  App.  503,  is  clearly  distinguish- 
able from  the  cases  last  cited.  In  this  case  defendant  agreed  to  build 
an  air-furnace  in  plaintiff's  warehouse,  according  to  a  plan  to  be  fur- 
nished by  himself.  The  furnace  thus  became  attached  to  the  freehold 
of  the  plaintiff,  and  was  incapable  of  severance.  It  was  a  structure  into 
which  the  plaintiff  had  put  all  the  materials,  and  the  defendant  had  put 
all  the  labor.  Defendant  could  not  take  awaj-  the  materials,  because 
they  were  not  only  attached  to  plaintiff's  freehold,  but  actually  belonged 
to  him.  His  labor  was  gone,  and  could  not  be  recalled.  To  permit 
the  plaintiff,  under  such  circumstances,  to  refuse  to  pay,  if  in  fact  the 
furnace  'worked  reasonably  well,  and  at  the  same  time  to  retain  the 
fruits  of  defendant's  labor,  would  have  been  an  unwarrantable  extension 
of  the  doctrine  applied  to  machines  or  articles  of  manufacture  which 
can  be  rejected.  The  court  very  properlj'  held  that  the  covenant  was 
satisfied  if  the  furnace  worked  reasonably  well.  Conceding,  then,  that 
the  plaintiff  was  bound  to  furnish  presses  that  should  work  satisfactorilj' 
to  the  defendants,  it  is  very  evident  that  thej-  were  not  satisfied  with 
their  operation,  and  that  they  had  reasonable  grounds  for  their  dissatis- 
faction, as  the  referee  finds  that  the  presses  neither  worked  to  their 
satisfaction,  nor  reasonably  well.  This  undoubtedl3'  gave  them  the 
power  to  reject  the  machines.  Instead  of  doing  this,  however,  they 
kept  them,  and  now  seek  to  recoup  their  damages  by  reason  of  their 
failure  to  work  as  they  ought  to.  Had  the  covenant  been  that  the 
presses  should  work  well,  we  should  have  no  doubt  that  the  defendants 
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might  have  recouped  such  damages,  and  that  the  referee  would  have 
found  them  capable  of  estimation.  These  damages  would  have  been 
the  difference  in  value  between  presses  which  would  work  reasonably 
well  and  those  which  were  actually  furnished.  But  in  attempting  to 
apply  the  same  rule  in  the  present  case,  we  encounter  a  formidable 
difflcultj'  from  the  impossibility  of  fixing  the  value  of  machines  which 
shall  work  to  the  satisfaction  of  the  defendants.  It  will  not  do  to  saj' 
that  such  value  is  to  be  gauged  bj'  that  of  a  machine  which  shall  work 
reasonably  well,  because  such  a  press  might  not  have  been  satisfactory 
to  the  vendee,  or  he  might  have  been  content  with  one  which  would  not 
have  worked  to  the  satisfaction  of  experts  in  the  business.  We  think 
that,  having  elected  to  retain  the  presses,  thej'  are  bound  to  pay  the 
full  price  for  them.  The  exceptions  to  the  referee's  report  will  there- 
fore be  overruled,  and  judgment  entered  upon  his  finding. 


§  3.    A.    Seller's  Engagement  to  confer  Title. 

EICHHOLZ  -y.   BANNISTER. 

17  C.  B.  N.  s.  708.     1864. 

The  plaintiff  was  a  com  mission- agent  at  Manchester.  The  defendant 
was  a  job-warehouseman  in  the  same  place.  The  plaintiff  went  to  the 
defendant's  warehouse,  and  there  saw,  amongst  other  goods  which  the 
defendant  had  just  purchased,  17  pieces  of  prints,  which  he  offered  to 
buy  of  him  at  h\d.  a  yard.  After  some  discussion,  the  defendant  agreed 
to  sell  them,  and  gave  the  plaintiff  an  invoice  in  the  following  form,  the 
whole  of  which  was  printed,  with  the  exception  of  the  parts  in  italics  :  — 

"  21  Chorlton  Street,  Portland  Street,  Manchester,  April  18,  1864. 
"  Mr.  Eichholz 

"  Bought  of  R.  Bannister,  Job-Warehouseman. 

"  Prints,  Fents,  Gray  Fustians,  etc.  Job  and  Perfect  Yarns  in  Hanks,  Cops, 
and  Bundles. 

"  n  pieces  of  prints,  52  yds.  at  5\d.  £19  0  0 

"  IJ  per  cent  for  cash  0  6  0 


"  £18  14  0  " 

The  trial  judge  directed  a  verdict  for  the  plaintiff. 

Holker  obtained  a  rule  nisi. 

C.  Pollock  showed  cause. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
The  plaintiff  brings  his  action  to  recover  back  money  which  he  paid  for 
goods  bought  by  him  in  the  shop  of  the  defendant,  which  were  after- 
wards lawfully  claimed  from  him  by  a  third  person,  the  true  owner. 
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from  whom  they  had  been  stolen.  The  plaintiff  now  claims  to  recover 
back  the  money  as  having  been  paid  by  him  upon  a  consideration  which 
has  failed.  The  jury  at  the  trial  found  a  verdict  for  the  plaintiff,  under 
the  direction  of  the  learned  judge  who  presided;  and  a  rule  has  been 
obtained  on  behalf  of  the  defendant  to  set  aside  that  verdict  and  to 
enter  a  nonsuit,  on  the  ground  that  it  is  part  of  the  common  law  of 
England  that  the  vendor  of  goods  by  the  mere  contract  of  sale  does  not 
warrant  his  title  to  the  goods  he  sells,  that  the  buyer  takes  them  at  his 
peril,  and  that  the  rule  caveat  emptor  applies.  The  case  has  been 
remarkably  well  argued  on  both  sides  ;  and  the  court  are  much  indebted 
to  the  learned  counsel  for  the  able  assistance  they  have  rendered  to 
them.  The  result  I  have  arrived  at  is  that  the  plaintiff  is  entitled  to 
retain  his  verdict.  I  consider  it  to  be  clear  upon  the  ancient  authorities, 
that,  if  the  vendor  of  a  chattel  by  word  or  conduct  gives  the  purchaser 
to  understand  that  he  is  the  owner,  that  tacit  representation  forms  part 
of  the  contract,  and  that,  if  he  is  not  the  owner,  his  contract  is  broken. 
So  is  the  law  laid  down  in  the  verj'  elaborate  judgment  of  Parke,  B.,  in 
Morley  v.  Attenborough,  3  Exch.  500,  513,  where  thatMearned  judge 
puts  the  case  upon  which  I  ground  my  judgment.  A  difference  is  taken 
in  some  of  the  cases  between  a  warranty  and  a  condition  ;  but  that  is 
foreign  to  the  present  inquiry.  In  Morlej--  v.  Attenborough,  3  Exch., 
513,  Parke,  B.,  says:  "We  do  not  suppose  that  there  would  be  any 
doubt,  if  the  articles  are  bought  in  a  shop  professedly-  carried  on  for  the 
sale  of  goods,  that  the  shopkeeper  must  be  considered  as  warranting 
that  those  who  purchase  will  have  a  good  title  to  keep  the  goods  pur- 
chased. In  such  a  case  the  vendor  sells  '  as  his  own,'  and  that  is  what 
is  equivalent  to  a  warranty  x)f  title."  No  doubt,  if  a  shopkeeper  in 
words  or  hy  his  conduct  affirms  at  the  time  of  the  sale  that  he  is  the 
owner  of  the  goods,  such  aflOirmation  becomes  part  of  the  contract,  and, 
if  it  turns  out  that  he  is  not  the  owner,  so  that  the  goods  are  lost  to  the 
buyer,  the  price  which  he  has  received  ma^^  be  recovered  back.  I  ven- 
tured to  throw  out  some  remai-ks  in  the  course  of  the  argument  upon  the 
doctrine  relied  on  by  Mr.  Solke'r,  which  he  answered  by  assertion  after 
assertion  coming  no  doubt  from  judges  of  great  authority  in  the  law,  to- 
the  effect  that  upon  a  sale  of  goods  there  is  no  implied  warranty  of  title. 
The  passage  cited  from  N03'  certainly  puts  the  proposition  in  a  manner 
that  must  shock  the  understanding  of  any  ordinary  persoi).  But  I  take 
the  principle  intended  to  be  illustrated  to  be  this,  —  I  am  in  possession 
of  a  horse  or  other  chattel :  I  neither  aflBrm  or  denj*  that  I  am  the 
owner:  if  you  choose  to  take  it  as  it  is,  without  more,  caveat  emptor: 
you  have  no  remedy,  though  it  should  turn  out  that  I  have  no  title. 
Where  that  is  the  whole  of  the  transaction,  it  may  be  that  there  is  no- 
warranty  of  title.  Such  seems  to  have  been  the  principle  on  which 
Morley  v.  Attenborough  was  decided.  '  The  pawnbroker,  when  he  sells- 
an  unredeemed  pledge,  virtually  says, — I  have  under  the  provisions  ot 
the  statute  a  right  to  sell.  If  you  choose  to  buy  the  article,  it  is  at 
your  own  peril.     So,  in  the  case  of  the  sale  by  the  sheriff  of  gooda 


§  3.]  A.    seller's  engagement  to  confer  title.  281 

seized  under  Sifi.fa.,  —  Chapman  v.  Speller,  14  Q.  B.  621.  The  fact  of 
the  sale  taking  place  under  such  circumstances  is  notice  to  bu3'ers  that 
the  sheriff  has  no  knowledge  of  the  title  to  tlie  goods  ;  and  the  buj-ers 
consequently  btiy  at  their  own  peril.  Many  contracts  of  sale  tacitly 
express  the  same  sort  of  disclaimer  of  warrantj'.  In  this  sense  it  is 
that  I  understand  the  decision  of  this  court  in  Hall  v.  Conder,  2  C.  B. 
(n.  s.)  22.  There  the  plaintiff  merely-  professed  to  sell  the  patent-right 
such  as  he  had  it,  and  the  court  held  that  the  contract  might  still  be 
enforced,  though  the  patent  was  ultimately  defeated  on  the  ground  of 
want  of  novelty.  The  thing  which  was  the  subject  of  the  contract  there 
was  not  matter,  it  was  rather  in  the  nature  of  mind.  These  are  some 
of  the  cases  where  the  conduct  of  the  seller  expresses  at  the  time  of  the 
contract  that  he  merely  contracts  to  sell  such  a  title  as  he  himself  has  in 
the  thing.  But,  in  almost  all  the  transactions  of  sale  in  common  life, . 
the  seller  by  the  very  act  of  selling  holds  out  to  the  buyer  that  he  is  the 
owner  of  the  article  he  offers  for  sale.  The  sale  of  a  chattel  is  the  I 
strongest  act  of  dominion  that  is  incidental  to  ownership.  A  purchaser  | 
under  ordinary  circumstances  would  naturallj'  be  led  to  the  conclusion, 
that,  by  offering  an  article  for  sale,  the  seller  afHrms  that  he  has  title  to 
sell,  and  that  the  buyer  may  enjoj'  that  for  which  he  parts  with  his 
monej'.  Such  a  case  falls  within  the  doctrine  stated  by  Blackstone,  and 
is  so  recognized  by  Littledale,  J.,  in  Earlj'  v.  Garrett,  9  B.  &  C.  928, 
4  M.  &  R.  687,  and  by  Parke,  B.,  in  Morley  v.  Attenborough.  I  think 
justice  and  sound  sense  require  us  to  limit  the  doctrine  so  often  repeated, 
that  there  is  no  implied  warranty  of  title  on  the  sale  of  a  chattel.  I 
cannot  but  take  notice,  that,  after  all  the  research  of  two  very  learned 
counsel,  the  onh-  semblance  of  authority  for  this  doctrine  from  the  time 
of  Noy  and  Lord  Coke  consists  of  mere  dicta.  These  dicta,  it  is  true, 
appear  to  have  been  adopted  by  several  learned  judges,  amongst  others 
by  my  excellent  Brother  Williams,  whose  words  are  almost  obligatory 
on  me.  But  I  cannot  find  a  single  instance  in  which  it  has  been  more 
than  a  repetition  of  barren  sounds,  never  resulting  in  the  fruit  of  a  judg- 
ment. This  very  much  tends  to  show  the  wisdom  of  Lord  Campbell's 
remark  in  Sims  v.  Marryat,  17  Q.  B.  291,  that  the  rule  is  beset  with 
so  many  exceptions  that  they  well  nigh  eat  it  up.  It  is  to  be  hoped  that 
the  notion  which  has  so  long  prevailed  will  now  pass  away,  and  that  no 
further  impediment  will  be  placed  in  the  way  of  a  buyer  recovering  back 
money  which  he  has  parted  with  upon  a  consideration  which  has  failed. 
Btles,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged. 
It  has  been  said  over  and  over  again  that  there  is  no  implied  warranty 
of  title  on  the  mere  sale  of  a  chattel.  But  it  is.  certainh',  as  my  lord 
has  observed,  barren  ground ;  not  a  single  judgment  has  been  given 
upon  it.  In  every  cause,  there  has  been,  subject  to  one  single  excep- 
tion, either  declaration  or  conduct.  Chancellor  Kent,  2  Com.  478,  says  : 
"  In  every  sale  of  a  chattel,  if  the  possession  be  at  the  time  in  another, 
and  there  be  no  covenant  or  warranty  of  title,  the  rule  of  caveat  emptor 
applies,  and  the  party  buys  at  his  peril ; "  for  which  he  cites  the  dicta 
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of  Lord  Holt  in  Medina  v.  Stoughton,  1  Salk.  210,  1  Ld.  Raym.  593, 
and  of  Buller,  J.,  in  Pasley  v.  Freeman,  3  T.  R.  57,  58.  "  But,"  he 
goes  on,  "if  the  seller  has  possession  of  the  article,  and  he  sells  it  as 
his  own,  and  not  as  agent  for  another,  and  for  a  fair  price,  he  is  under- 
stood to  warrant  the  title."  Thus  the  law  stands  that,  if  there  be 
declaration  or  conduct  or  warranty  whereby  the  buyer  is  induced  to 
believe  that  the  seller  has  title  to  the  goods  he  professes  to  sell,  au 
action  lies  for  a  breach.  There  can  seldom  be  a  sale  of  goods  where 
one  of  these  circumstances  is  not  present.  I  think  Lord  Campbell  was 
right  when  he  observed  that  the  exceptions  had  well  nigh  eaten  up  the 
rule.  Hule  discharged.^ 


GROSE  ET  AL.  V.  HENNESSY  et  al. 
13  Allen  (Mass.),  389.     1866. 

CoNTKACT  brought  to  recover  damages  for  the  breach  of  covenants 
of  title  contained  in  a  bill  of  sale  from  the  defendants  to  the  plaintiffs 
of  a  shop  on  Broad  Street  in  Boston,  together  with  the  unexpired  term 
of  the  lease  of  the  land  on  which  the  shop  stood. 

At  the  trial  in  the  Superior  Court,  before  Wilkinson,  J.,  it  appeared 
that  the  shop  was  built  on  leased  land,  and  the  plaintiffs  contended 
that  it  became  part  of  the  realty ;  and  the  defendants  contended  that 
liberty  to  remove  the  same  at  the  end  of  the  term  was  reserved  by 
special  agreement.  The  lease  had  not  expired,  and  the  plaintiffs  had 
never  been  disturbed  in  their  possession.  The  defendants  contended 
that  on  this  ground  the  plaintiffs  could  not  recover ;  but  the  judge  ruled 
otherwise.  The  defendants  requested  the  court  to  rule  that  under  the 
circumstances  of  the  case  the  plaintiffs  could  onl3'  recover  nominal 
damages ;  but  the  judge  admitted  evidence  of  the  value  of  the  shop, 
and  ruled  that  the  measure  of  damages,  in  case  the  jurj-  should  find  that 
the  defendants  were  not  the  owners  of  the  shop,  would  be  the  difference 
in  value  between  such  title  as  the  plaintiff  took  and  such  title  as  the 
defendants  covenanted  that  they  had  conveyed. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiffs,  and  the 
defendants  alleged  exceptions. 

HoAK,  J.  The  suggestion  of  the  defendants  that  there  was  a  mis- 
trial, because  the  facts  might  have  shown  that  the  shop  which  they  sold 
was  a  tenant's  fixture,  and  so  that  the  plaintiffs  got  a  good  title  b}'  the 
sale,  cannot  affect  the  decision  of  the  case.  No  such  ground  appears 
to  have  been  taken  in  the  court  below,  and  the  facts  on  which  it  could 
have  been  maintained  are  not  fully  reported.  That  the  defendants 
might,  perhaps,  have  had  a  better  defence  than  that  which  they  pre- 
sented does  not  constitute  a  mistrial. 

1  Keating,  J.,  delivered  a  concurring  opinion. 
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The  point  presented  by  the  exceptions  is  a  very  plain  one.  Upon 
the  finding  of  tlie  jur^-,  it  appears  that  the  defendants  sold  as  a  chattel 
a  building  to  which  they  had  no  title,  because  it  was  a  part  of  the  realty. 
B3'  the  same  instrument  they  transferred  a  lease  of  the  premises  of 
which  the  building  formed  a  part,  and  the  plaintiffs  had  the  possession 
of  the  building,  under  the  lease.  But  by  the  sale  of  it  as  a  chattel  no 
title  passed.  In  every  sale  of  personal  property  there  is  an  implied 
warranty  of  title.  Here  there  was  an  express  warrantj-.  The  rule  of 
damages  was  certainlj-  sufficiently  favorable  to  the  defendants.  The 
difference  in  value  between  that  which  the  defendants  did  convey  and 
that  which  the}'  covenanted  that  they  conveyed,  would  be  the  exact 
measure  of  the  plaintiffs'  loss  by  the  breach  of  the  covenant.  The  rules 
which  belong  to  the  covenants  of  seisin  and  warranty  in  conveyance  of 
real  property  have  no  application.  Exceptions  overruled. 


JOHNSON  V.   OEHMIG  &  WIEHL. 
95  Ala.  189.     1891. 

This  action  was  brought  by  Oehmig  &  Wiehl,  suing  as  partners 
against  Henry  Johnson  and  L.  M.  Gordon,  and  was  commenced  on  the 
13th  December,  1888.  The  complaint  contained  a  single  count  which 
claimed  $200  due  by  account  for  goods,  wares,  and  merchandise  sold 
by  plaintiffs  to  defendants  on  or  about  30th  July,  1888.  The  defendants 
pleaded  (1)  "not  indebted,"  and  (2)  that  the  account  sued  on  was 
made  for  a  stationary  engine  and  set  of  mill  rocks  which  defendants 
bought  from  plaintiffs  at  the  agreed  price  of  $300,  of  which  amount 
$100  was  paid  in  cash  ;  that  after  said  purchase,  and  after  the  payment 
of  said  $100  defendants  ascertained,  and  they  here  aver,  that  plaintiffs 
had  no  title  to  said  engine,  but  the  title  to  the  same  was  in  one  A.  B. 
Farquhar ;  that  said  engine  was  the  principal  inducement  to  said  pur- 
chase, and  before  defendants  ascertained  plaintiffs'  want  of  title  to  said 
engine  the}'  had  made  very  valuable  improvements  on  said  engine  ;  that 
they  offered  to  rescind  said  contract  after  they  ascertained  that  plain- 
tiffs had  no  title  to  said  engine,  by  returning  to  them  all  the  property 
purchased  of  them,  if  they  would  pay  back  said  $100  and  the  value  of 
the  improvements  put  on  said  engine,  but  plaintiffs  refused  to  do  this  ; 
and  defendants  aver  that  they  are  now  ready  to  rescind  said  contract, 
if  plaintiffs  will  pay  back  $100  and  the  value  of  said  improvements ; 
and  further,  that  plaintiffs  represented  to  defendants,  at  the  time  of 
said  purchase,  that  they  had  a  good  title  to  said  engine."  The  court 
sustained  a  demurrer  to  this  plea,  and  its  judgment  is  here  assigned  as 
error. 

Davis  c0  Haralson,  for  appellants. 

L.  A.  Dohbs,  for  appellees. 
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Walker,  J.  In  Ogburn  v.  Ogburn,  3  Porter,  126,  it  was  held  that 
the  vendee  of  personal  property  cannot,  while  holding  possession  there- 
of, defend  against  an  action  for  the  purchase  money  by  proof  of  want  of 
title  in  the  vendor.  In  the  course  of  the  opinion  in  that  case  it  was 
said :  ' '  We  think  no  defence  can  be  made  to  an  action  for  the  purchase 
money  when  the  facts  relied  upon  to  make  it  would  not,  if  the  parties 
were  changed  and  the  money  had  been  paid,  enable  the  vendee  to  re- 
cover it  back  for  the  breach  of  the  warranty  of  title."  The  defendants 
would  not  be  entitled  to  such  i-ecovery  on  the  facts  stated  in  their 
second  plea.  In  an  action  bj-  a  vendee  of  personal  propertj-,  against 
his  vendor  for  a  breach  of  warranty  of  title,  only  damages  for  actual 
loss  can  be  recovered.  The  plaintiff  in  such  an  action  must  not  only 
establish  that  his  vendor  is  without  title  to  the  property  sold,  and  that 
another  is  the  true  owner,  but  also  that  he  has  restored  the  property  to 
such  owner ;  that  it  has  been  taken  from  him  under  compulsory  pro- 
ceedings, or  that  he  has  parted  with  money  or  property  in  consequence 
of  a  judgment  obtained  against  him,  or  voluntarily  in  answer  to  a  claim 
made  for  the  property.  O'Brien  v.  Jones,  91  N.  Y.  193.  In  Harris  v. 
Rowland,  23  Ala.  644,  the  propertj'  sold  had  been  recovered  on  the 
adverse  title.  No  such  state  of  facts  is  shown  by  the  second  plea  in 
this  ease.  It  is  not  averred  that  the  defendants  have  in  any  way  been 
disturbed  in  their  possession  of  the  property-.  If  that  possession  re- 
mains undisturbed,  their  title  will  be  perfected  by  lapse  of  time.  If  a 
paramount  title  is  asserted,  the  plaintiffs  may  settle  with  the  adverse 
claimant,  or  thej'  will  be  answerable  in  damages  on  their  warranty  of 
title,  if  the  defendants  shall  be  required  to  deliver  up  the  property  in 
response  to  a  claim  bj'  one  who  may  prove  to  be  the  true  owner.  So 
long  as  the  vendee  of  personal  property  remains  in  undisturbed  posses- 
sion, he  cannot  recover  damages  in  an  action  on  an  implied  warranty  of 
title,  or  set  up  want  of  title  in  his  vendor  as  a  defence  to  au  action  for 
the  purchase  monej',  unless  there  were  fraudulent  representations  made 
by  the  vendor  in  regard  to  the  title.  Such  a  vendee  in  peaceable  pos- 
session has  nothing  substantial  to  complain  of  in  the  fact  that  his  vendor 
was  not  the  true  owner  of  the  property.  When  nothing  more  is  shown 
than  that  he  may  suffer  loss  in  the  future,  in  consequence  of  the  out- 
standing claim  to  the  pToperty,  he  must  rely  upon  his  warranty,  and  he 
cannot  sue  thereon  until  he  has  suffered  damages  because  of  its  breach. 
Case  V.  Hall,  35  Am.  Dec.  605  and  note ;  Sumner  v.  Gray,  33  Am. 
Dec.  39  ;  Burt  v.  Dewey,  100  lb.  482  and  note ;  2  Benjamin  on  Sales 
(Corbin's  Ed.),  §§  948  and  1347,  and  notes.  There  was  no  error  in 
sustaining  the  demurrer  to  the  second  plea. 

Affirmed. 
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GOULD  V.   BOURGEOIS. 
51  N.  J.  L.  361.     1889. 

Ddpde,  J.  This  suit  was  upon  a  promissory  note  made  by  the  de- 
fendant. The  defence  was  the  want  or  failure  of  consideration.  The 
city  council  of  Holly  Beach  City  proposed  to  build  a  breakwater.  The 
defendant  was  an  applicant  for  a  contract  to  do  the  work,  and  prepared 
and  sent  to  the  city  council  an  agreement  with  the  city  to  that  effect. 
Members  of  the  city  council  sent  word  to  the  defendant  that  the  city 
had  already  entered  into  a  contract  for  the  building  of  the  breakwater 
with  Gould  &  Downs,  that  these  parties  could  not  fulfil  their  contract, 
and  that,  if  the  defendant  would  make  a  satisfactory  arrangement  with 
Gould  &  Downs,  the  city  would  give  him  the  contract.  The  parties 
thereupon  entered  into  negotiation,  the  conclusion  of  which  was  a  con- 
tract in  writing  and  under  seal,  whereby  Gould  &  Downs,  for  the  con- 
sideration of  a  note  for  $375  and  $500  in  citj-  bonds,  assigned  to  the 
defendant  "  all  our  right,  title,  and.  interest  in  a  certain  contract  entered 
into  by  the  authorities  of  Holly  Beach  City  and  ourselves  to  build  a 
certain  breakwater  ordered  built  by  a  resolution  passed  April  14, 1887." 

Subsequently,  the  city  council,  having  obtained  the  opinion  of  counsel 
that  the  city  had  no  power  to  build  the  breakwater,  refused  to  ratify 
the  arrangement  of  the  defendant  with  Gould  &  Downs,  and  abandoned 
the  project  of  constructing  the  work.  The  note  sued  on  was  given  in 
compliance  with  the  terms  of  this  assignment.  There  was  no  proof  of 
an  express  warranty  by  Gould  &  Downs  of  the  validity  of  their  con- 
tract, nor  any  evidence  from  which  fraud,  either  in  representation  or 
concealment  on  their  part,  could  be  inferred.  The  power  of  the  citj' 
to  make  the  contract  was  not  mooted  until  after  these  parties  had  con- 
cluded their  arrangement  and  the  assignment  had  been  made;  and,  if 

the  contract  was  invalid,  its  invalidity  arose  from  the  city  charter, a 

public  act  equally  within  the  knowledge  of  both  parties. 

The  defendant's  contention  was  that,  inasmuch  as  there  was  a  sale  of 
the  contract,  a  warranty  that  the  contract  was  a  valid  contract  was  im- 
plied, and  that,  the  contract  being  ultra  vires  on  the  part  of  the  citv, 
and  void,  the  consideration  entirely  failed.  If  the  proposition  on  which 
the  defence  was  rested  be  sound  in  law,  the  defence  was  appropriate  in 
this  suit.  The  doctrine  of  implied  warranty  of  title  in  the  sale  of  goods  I 
applies  as  well  to  the  sale  of  a  chose  in  action,  and  extends  not  merely 
to  the  paper  on  which  the  chose  in  action  is  written,  but  embraces  also  ' 
the  validity  of  the  right  purported  to  be  transfeiTed.  Wood  v.  Sheldon, 
42  N.  J.  L.  421.  Nor  is  there  anything  in  the  nature  of  the  alleged 
infirmity  of  the  contract  that  would  bar  the  defence.  In  the  ordinary 
case  of  a  suit  on  a  breach  of  warranty  of  title,  the  validity  of  the  vendor's 
title  against  the  adverse  claimant  is  triable,  if  the  purchaser  has  in  fact 
lost  title,  although  the  transactions  which  determine  the  vendor's  title 
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are  res  inter  alios  acta.  If  the  contract  which  was  the  subject-matter 
of  the  assignment  was  in  ia.ct  ultra  vires,  a  foundation  was  laid  for  this 
defence,  the  cit^'  having  repudiated  the  contract  in  limine  on  that 
ground. 

The  validitj'  of  the  defence  offered  and  overruled  depends  upon  the 
fundamental  proposition  whether,  under  the  circumstances  of  this  sale, 
a  warranty  of  title  is  implied  in  law.  The  theory  on  which  a  warrant 
of  title  is  implied  upon  the  sale  of  personal  property  is  that  the  act 
selling  is  an  aflarmation  of  title.  The  earlier  English  cases,  of  which 
Medina  v.  Stoughton,  1  Salk.  210,  1  Ld.  Raym.  593,  is  a  type,  adopted 
a  distinction  between  a  sale  by  a  vendor  who  was  in  possession  and 
a  sale  where  the  chattel  was  in  the  possession  of  a  third  person ;  an- 
nexing a  warrant}'  of  title  to  the  former,  and  excluding  it  in  the  latter. 
.  .  .  Later  decisions  have  placed  the  whole  subject  of  implied  warranty 
of  title  on  a  more  reasonable  basis.  Mr.  Benjamin,  in  his  Treatise  on 
Sales,  after  a  full  examination  and  discussion  of  the  late  English  cases, 
states  the  rule  in  force  in  England  at  this  time  in  the  following  terms  : 
"  A  sale  of  personal  chattels  implies  an  affirmation  by  the  vendor  that 
the  chattel  is  his,  and  therefore  he  warrants  the  title,  unless  it  be  shown 
by  the  facts  and  circumstances  of  the  sale  that  the  vendor  did  not  in- 
tend to  assert  ownership,  but  only  to  transfer  such  interest  as  he  might 
have  in  the  chattel  sold."  2  Benj.  Sales  (Corbin's  Ed.),  §§  945-961. 
In  this  country  the  distinction  between  sales  where  the  vendor  is  in 
possession  and  where  he  is  out  of  possession,  with  respect  to  implied 
warranty  of  title,  has  been  generallj*  recognized ;  but  the  tendency  of 
later  decisions  is  against  the  recognition  of  such  a  distinction,  and 
favorable  to  the  modern  English  rule.  Id.  §  962,  note  21.  Bid.  "War. 
§§  246,  247.  .  .  .  There  is  a  line  of  English  cases  holding  that,  where 
the  facts  and  circumstances  show  that  the  purpose  of  the  sale,  as  it 
must  ha,ve  been  understood  by  the  parties  at  the  time,  was  not  to  con- 
vej'  an  absolute  and  indefeasible  title,  but  only  to  transfer  the  title  or 
interest  of  the  vendor,  no  warranty  of  title  will  be  implied. 

In  this  proposition  the  fact  that  the  vendor  is  in  or  out  of  possession 
is  only  a  circumstance  of  more  or  less  weight,  according  to  the  nature 
and  circumstances  of  the  particular  transaction.  ...  In  Chapman  v. 
Speller,  14  Q.  B.  621,  the  defendant  bought  goods  at  a  sheriff's  sale  for 
£18.  The  plaintiff,  who  was  present  at  the  sheriff's  sale,  bought  of  the 
defendant  his  bargain  for  £23.  The  plaintiff  was  afterwards  forced  to 
give  up  the  goods  to  the  real  owner.  He  then  sued  the  defendant, 
alleging  a  warranty  of  title.  The  court  held  that  there  was  no  implied 
warrant}'  of  title  nor  failure  of  consideration  ;  that  the  plaintiff  paid  the 
defendant,  not  for  the  goods,  but  for  the  right,  title,  and  interest  the 
latter  had  acquired  by  Lis  purchase,  and  that  this  consideration  had  not 
failed.  In  Bagueley  v.  Hawley,  L.  R.  2  C.  P.  625,  a  like  decision  was 
made,  where  the  defendant  resold  to  the  plaintiff  a  boiler  the  former 
had  bought  at  a  sale  under  a  distress  for  poor-rates,  the  plaintiff  having 
knowledge  at  the  time  of  his  purchase  that  the  defendant  had  bought  it 
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at  such  a  sale.  In  Hall  v.  Conder,  2  C.  B.  (n.  s.)  22,  the  plaintiff,  by 
an  agreement  in  writing  by  which,  after  reciting  that  he  had  invented  a 
method  of  preventing  boiler  explosions,  and  had  obtained  a  patent 
therefor  within  the  United  Kingdom,  transferred  to  the  defendant  "  the 
one  half  of  the  English  patent"  for  a  consideration  to  be  paid.  In  a 
Lsuit  to  recover  the  consideration,  the  defendant  pleaded  that  the  inven- 
■fln  was  wholly  worthless,  and  of  no  public  utility  or  advantage  what- 
^^11)  and  that  the  plaintiff  was  not  the  true  and  first  inventor  thereof. 
On  demurrer  tlie  plea  was  held  bad,  for  that,  in  the  absence  of  any 
allegation  of  fraud,  it  must  be  assumed  that  the  plaintiff  was  an  in- 
ventor, and  there  was  no  warranty,  express  or  implied,  either  that  he 
was  the  true  and  first  inventor  within  the  statute  of  James,  or  that  the 
invention  was  useful  or  new  ;  but  that  the  contract  was  for  the  sale  of 
the  patent,  such  as  it  was,  each  party  having  equal  means  of  ascertain- 
ing its  value,  and  each  acting  on  his  own  judgment.  A  like  decision 
was  made  in  Smith  v.  Neale,  2  C.  B.  (n.  s.)  67. 

Chief  Justice  Erie,  in  his  opinion  in  Eichholz  v.  Bannister,  describes 
Morley  v.  Attenborough,  Chapman  v.  Speller,  and  Hall  v.  Conder,  as 
belonging  to  the  class  of  cases  where  the  conduct  of  the  seller  expresses, 
at  the  time  of  the  contract,  that  he  merely  contracts  to  sell  such  title 
as  he  himself  has  in  the  thing.  The  opinion  is  valuable,  in  that,  while 
it  rescues  the  common-law  rule  of  implied  warrant}-  of  title  from  the 
assaults  of  distinguished  judges  who  held  that  caveat  emptor  applied  to 
sales  in  all  cases,  and  that  in  the  absence  of  express  warrant^'  or  fraud 
the  purchaser  was  remediless,  it  also  placed  the  rule  under  the  just 
limitation  that  it  should  not  apply  where  the  circumstances  showed  that 
the  sale  purported  to  be  onl}'  a  transfer  of  the  vendor's  title.  Expres- 
sions such  as  "  if  a  man  sells  goods  as  his  own,  and  the  title  is  deficient, 
he  is  liable  to  make  good  the  loss  "  (2  Bl.  Comm.  451),  or  "  if  he  sells  as 
his  own,  and  not  as  the  agent  of  another,  and  for  a  fair  price,  he  is 
understood  to  warrant  the  title"  (2  Kent  Comm.  478), —  as  a  statement 
of  the  principle  on  which  the  doctrine  of  implied  warranty  of  title  rests, 
is  not  inconsistent  with  the  principle  adopted  by  Chief  Justice  Erie. 
Stating  the  principle  in  the  negative  form  adopted  in  Morle^'  v.  Atten- 
borbugh,  that  there  is  no  undertaking  by  the  vendor  for  title  unless 
there  be  an  express  warrant}'  of  title,  or  an  equivalent  to  it  hy  declara- 
tion or  conduct,  affects  only  the  order  of  proof.  It  was  conceded  in 
that  case  that  the  pawnbroker  selling  his  goods  undertook  that  thej' 
had  been  pledged,  and  were  irredeemable  by  the  pledgor,  and  if  it  be 
assumed,  as  I  think  it  must  be,  that  the  act  of  selling  amounts  to  an 
affirmation  of  title  of  some  sort,  but  that  its  force  and  effect  may  be 
explained,  qualified,  or  entirely  overcome  bj-  the  facts  and  circum- 
stances connected  with  the  transaction,  the  difference  between  Morley 
V.  Attenborough  and  Eichholz  v.  Bannister  will  rarely  be  of  anj'  prac- 
tical importance. 

The  limitation  above  mentioned  upon  the  doctrine  that  the  act  of 
selling  is  an  afHrmation  of  title  has  been  adopted  in  this  State.     In 
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Bogert  V.  Chrystie,  24  N.  J.  L.  57-60,  this  court  held  that  the  general 
rule  that  the  vendor  of  goods  having  possession,  and  selling  them  as 
his  own,  is  bound  in  law  to  warrant  the  title  to  the  vendee,  did  not 
apply  where  the  vendor  sells  with  notice  of  an  outstanding  interest  in 
a  third  party,  and  subject  to  that  interest.  In  Hoagland  v.  Hall,  38 
N.  J.  L.  351,  the  vendor  agreed  in  writing  to  assign  a  lease  he  held 
upon  certain  premises,  and  to  sell  and  transfer  goods  and  chattels  me: 
tioned  in  a  schedule.  The  premises  were  a  licensed  inn  and  tave 
and  in  the  schedule  of  the  articles  sold  were  enumerated '"  the  licenses 
of  the  house."  The  law  under  which  the  license  was  granted  prohibited 
the  transfer  of  a  license,  and  in  the  purchaser's  hands  it  would  be  void 
and  valueless.  The  court  held  that  that  circumstance  did  not  justify  the 
purchaser  in  withdrawing  from  his  contract ;  that  there  was  no  warranty 
by  the  vendor  that  the  license,  when  assigned,  would  be  of  any  value 
to  the  purchaser ;  and  that  the  latter,  having  obtained  by  the  assign- 
ment what  he  had  bargained  for,  could  not  annul  his  contract  unless  he 
showed  fraud  or  misrepresentation  with  respect  to  the  subject-matter 
of  the  contract.  In  Bank  v.  Trust  Co.,  123  Mass.  830,  the  defendant 
had  a  contract  with  B.,  pledging  to  him  certain  tobacco,  in  which  it 
was  recited  that  the  tobacco  was  B.'s  own  propertj-,  and  free  from  all 
incumbrances,  and  made  an  assignment  to  the  plaintiff  "  of  all  his  right, 
title,  and  interest  in  and  under  the  contract,  with  all  the  property 
therein  mentioned."  The  tobacco  was  then  in  the  defendant's  posses- 
sion, and  was  delivered  by  him  to  the  plaintiff.  Afterwards  a  third 
person  demanded  and  recovered  of  the  plaintiff  part  of  the  tobacco  as 
his  property,  which  had  been  pledged  to  the  defendant  without  right. 
The'  plaintrff  then  sued  the  defendant  on  an  alleged  implied  warranty 
of  title.  The  court  ruled  adversely  to  the  plaintiff's  claim.  In  the 
opinion  the  court  said  that  the  written  assignment  did  not  purport  to 
be  a  sale  of  the  goods,  but  of  all  the  defendant's  right  under  the  con- 
tract, and  its  obvious  purpose  was  to  substitute  the  plaintiff  in  the 
place  of  the  original  pledgee,  and  that'  the  fact  that  at  the  time  of  the 
transfer  to  the  plaintiff  the  goods  were  in  the  actual  possession  of 
the  defendant  did  not  vary  the  case. 

In  the  case  in  hand  the  circumstances  connected  with  the  assignment, 
independent  of  the  words  "  all  our  right,  title,  and  interest,"  etc.,  con- 
tained in  it,  preclude  the  implication  of  a  warranty  of  the  validitj-  of 
the  contract.  Taken  in  connection  with  the  words  of  the  assignment, 
the  intention  of  the  parties  is  free  from  doubt. 

Tlie  contention  that  the  plaintiff  was  in  fault  in  that  he  made  no  de- 
livery of  the  contract  to  the  defendant  is  without  substance.  The  con- 
tract was  neither  produced  at  the  negotiation  between  the  parties,  nor 
was  it  required.  The  transaction  was  the  purchase  of  Gould  &  Downs' 
interest  to  consummate  an  arrangement  whereby  those  parties  were  to 
be  got  rid  of,  that  the  city  might  give  the  defendant  a  contract.  The 
defendant  obtained  by  the  assignment  all  he  bargained  for. 

The  defence  was  properly  overruled,  and  the  rule  to  show  causfi 
should  be  discharged. 
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JOHNSON  V.  LAYBOUEN. 
56  Minn.  332.     1894. 

Appeal  by  plaintiff,  Edward  M.  Johnson  from  an  order  of  the  District 
Court  of  Hennepin  County,  Seagrave  Smith,  J.,  made  Februarj-  4, 
1893,  denying  his  motion  for  a  new  trial. 

The  Flour  City  Sash  and  Door  Compan}',  a  corporation  of  Minne- 
apolis, being  insolvent  on  July  21,  1891,  made  an  assignment  under 
Laws,  1881,  eh.  148,  of  its  property  to  the  defendant,  Charles  G.  Lay- 
bourn,  in  trust  for  the  benefit  of  its  creditors.  He  accepted  the  trust, 
and  on  October  15,  1891,  sold  at  public  auction  the  assigned  real  and 
personal  property  separately.  He  sold  to  plaintiff  for  $1,500  all  the 
machinery,  shafting,  belting,  pulleys,  and  the  engine,  boilers,  steam 
pump,  water-heater,  and  purifier,  and  gave  him  a  bill  of  sale  thereof, 
and  received  the  price.  This  propertj'  was  a  part  of  the  machinery 
and  plant  of  the  insolvent  corporation,  and  was  situated  in  its  factory 
buildings  on  its  real  estate,  Nos.  1608-1620  Monroe  Street,  N.  E.  This 
real  estate  was  mortgaged,  and  the  mortgage  had  been  foreclosed,  and 
the  real  estate  sold  to  D.  B.  L3'on.  Lyon  claimed  that  the  engine, 
boiler,  steam  pump,  water-heater,  and  purifier  were  fixtures,  and  in- 
cluded in  the  foreclosure  sale  to  him.  Plaintiff  purchased  of  the  as- 
signee the  real  estate,  subject  to  the  rights  of  Lyon  therein.  The  sales 
were  reported  to,  and  confirmed  by  the  court,  and  the  plaintiff  was 
given  possession.  The  time  for  redemption  of  the  real  estate  expired 
December  9,  1891,  but  it  was  not  redeemed  from  the  foreclosure  sale, 
and  Lyon  obtained  the  engine,  boilers,  pump,  heater,  and  purifier.  On 
November  14, 1892,  the  plaintiff  brought  this  action  against  Laybourn, 
the  assignee,  to  recover  $1,350  the  value  of  those  fixtures.  At  the  trial 
on  January  2,  1893,  defendant  had  a  verdict.  Plaintiff  moved  for  a 
new  trial.     Being  denied,  he  appeals. 

Gii.FiLLAN,  C.  J.  As  the  sale  of  the  real  estate  and  of  the  personal 
property,  had  at  the  same  time,  passed  the  title  to  the  articles  sued  for 
in  this  action,  whether  they  were  personal  property  or  fixtures,  and  as 
possession  was  delivered,  the  action  can  stand  only  on  the  proposition, 
that  there  was  an  implied  warranty  that  the  articles  were  movables, 
and  not  fixtures,  so  as  to  be  covered  by  the  mortgage  on  the  real 
estate. 

As  the  buyer  knew,  as  well  as  the  seller,  the  character  of  the  prop- 
erty, it  maj'  be  doubted  that,  had  the  sale  been  by  a  private  person, 
any  warrantj^  as  to  its  character  could  have  been  implied.  But  it  is 
well  settled  that  in  judicial  sales  the  rule  caveat  emptor  applies.  Barron 
V.  Mnllin,  21  Minn.  374.  The  rule  also  applies  to  otHcial  sales ;  that 
is,  sales  made  by  and  as  officers  of  the  law,  such  as  sheriffs,  constables, 
etc.,  under  writs  of  execution,  though  they  are  not  strictly  judicial. 
The  Monte  AUegre,  9  Wheat.  616 ;  "Worthy  v.  Johnson,  8  Ga.  236 ; 
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Henslej-  v.  Baker,  10  Mo.  157;  Chapman  v.  Speller,   14  Q.  B.  621 
Morgan  v.   Fencher,  1  Blaokf.    10;    Rodgers  v.  Smith,  2  Ind.  526 
Bostick  V.  Winton,  1  Sneed,  525;  Yates  v.  Bond,  2  McCord,  382 
Bashore  v.  Whisler,  3  Watts,  490  ;  Davis  v.  Hunt,  2  Bailej',  412  ;  Stone 
V.  Pointer,  5  Mnnf.  287. 

In  case  of  such  sales,  offlcial,  as  well  as  judicial,  the  buyer  is,  unless 
the  officer  assumes  to  do  more,  bound  to  know  that  the  latter  sells  only 
what  he  is  authorized  to  sell,  and  to  sell  it  just  as  it  is. 

An  assignee  under  the  insolvent  law  is  an  officer  of  the  court.  His 
title  and  all  his  acts  are  official.  Order  affirmed. 


PORTER  V.   BLIGHT. 

82  Pa.  St.  441.    1876. 

Mk.  Justice  Shaeswood  delivered  the  opinion  of  the  court,  October 
23,  1876. 

We  are  of  the  opinion  that  the  offer  of  the  defendants  below,  the 
rejection  of  which  by  the  learned  court  forms  the  subject  of  the  first 
assignment  of  error,  ought  to  have  been  admitted. 

That  offer  was  in  substance  that  the  defendants  did  not  know  the 
bonds  which  thej'  offered  to  sell  the  plaintiffs  to  be  counterfeit,  but 
supposed  thera  to  be  genuine ;  that  the3'  stated  to  the  plaintiffs  what 
thej'  had  done  themselves  to  ascertain  their  genuineness ;  that  the 
plaintiffs  must  make  inquiry'  and  satisfy  themselves  upon  that  point,  as 
they  would  guarantee  against  nothing  except  their  being  stolen,  and 
afterwards  the  plaintiffs  called  on  the  defendants  and  said  that  they 
had  made  inquiries  and  were  satisfied  from  what  they  had  heard  that 
they  were  genuine,  and  the  sale  was  then  made. 

No  doubt  every  vendor  of  a  bond  or  other  instrument  of  writing  war- 
rants impliedlj'  his  title  in  the  same  manner  as  the  vendor  of  any  other 
personal  chattel  does.  If  the  bond  is  forged,  or  its  assignment  is- 
forged,  he  has  no  title,  and  the  vendee  can  reclaim  the  price  he  has 
paid.  It  makes  no  matter  whether  the  vendor  knows  his  title  to  be 
bad  or  not,  nor  how  entirely  innocent  he  may  be  of  any  fraud  in  the 
transaction.  What  he  has  sold  proves  to  be  intrinsically  worthless.  But 
it  would  be  carrying  this  doctrine  entirely  too  far  to  hold  that  in  the 
I  absence  of  concealment  or  false  representations  by  the  vendor,  the 
vendee  may  not  agree  to  assume  all  the  risk  of  the  title.  Why  not  in 
the  case  of  the  forgery  of  the  instrument,  as  in  the  case  of  any  other 
defect  of  the  title,  as,  for  example,  that  the  bond  was  void  for  an}'  other 
reason,  or  that  the  assignment  of  it  was  forged?  There  is  nothing  to 
affect  such  a  conti-act  with  illegality.  Even  in  equity  a  vendee  of  land 
under  articles  cannot  set  up  the  failure  of  consideration  in  consequence 
of  the  vendor's  want  of  title,  if  he  expressly  agreed  to  take  the  risk. 
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"  Where  the  purchaser  is  aware  of  a  flaw  and  provides  not  against  it,  ^ 
he  takes  the  risk  of  it  on  himself ;  Lightj-  v.  Shovb,  3  Penn.  R.  452. 
The  ease  of  Charnley  v.  Dulles,  8  W.  &  S.  353,  is  an  authority'  in  point. 
That  was  the  sale  of  a  certificate  of  deposit  issued  b}-  a  bank  pa^'able 
to  the  order  of  J.  S.  Skinner,  whose  indorsement  was  forged.  The 
vendor  had  no  title,  and  if  the  case  had  there  rested,  the  vendee  coulA 
have  recovered  back  the  price.  But  this  court  held,  that  the  liabilitj'' 
of  the  vendor  depended  upon  the  circumstances  of  the  sale,  and  that  it 
was  for  the  jury  to  say  whether  on  the  evidence  the  plaintiff  took  the 
certificate  subject  to  every  risk  or  not.  The  indorsement  of  the  vendor 
there  was  '  without  recourse,'  but  the  court  held  that  to  be  immaterial. 
It  did  not  relieve  him  from  the  implied  warrant^'  of  title.  It  was  for 
the  jury  to  say,  on  all  the  evidence,  what  was  the  understanding  of  the 
parties  as  to  the  liability  of  the  defendants  ;  whether  the  plaintiflf  took 
the  note  subject  to  every  risk,  as  well  of  the  solvency  of  the  parties  as 
of  the  genuineness  of  the  signature  of  the  payee  to  the  indorsement.  If 
he  did,  the  defendants  are  not  responsible;  but  if,  on  the  other  hand, 
there  was  no  such  understanding,  the  words,  '  without  recourse '  alone 
do  not  in  law  exempt  the  defendants  from  responsibility."  It  is  very 
plain  that  if  the  evidence  proposed  to  be  given  by  the  defendants  be- 
low had  come  up  to  their  offer,  and  had  been  believed  by  the  jurj-,  it 
would  have  been  suflScient  to  have  justified  them  in  finding  that  one  of 
-  the  terms  of  the  contract  of  sale  was  that  the  plaintiffs  took  themselves  ^ 
the  risk  of  the  genuineness  of  the  bonds. 

The  plaintiffs  in  error  have  not  fcrnished  us  with  the  evidence  in  the 
cause,  and  without  it  it  is  impossible  for  us  to  say  whether  there  was 
anything  of  which  to  predicate  the  points  of  the  answers  to  which  the 
plaintiffs  complain  in  the  second,  third,  fourth,  and  fifth  assignments 
of  error.  If  the  evidence  appended  to  the  paper  book  of  the  defendants 
in  error  was  all  the  evidence  in  the  cause,  it  certainly  was  not  suflBcient 
to  raise  these  points.  There  was  no  error  in  the  court's  not  charging 
as  requested  by  the  defendants  in  their  sixth  point,  "that  in  the  pur- 
chase and  sale  of  said  bonds  the  law  of  caveat  emptor  applies,"  nor  in 
the  answer  to  the  seventh  point  that  "  if  the  plaintiffs  made  known  to 
defendants  the  character  of  the  bonds  witiiin  a  reasonable  time  after 
thej'  discovered  it  themselves  thej'  were  not  negligent." 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


MORLEY  V.   ATTENBOROUGH, 

3  Exchequer,  500.     1849. 

Parke,  B.  This  case  was  argued  some  time  ago  before  my  Lord 
Chief  Baron,  my  Brothers  Rolfe,  Platt,  and  myself,  and  stood  over 
for  our  consideration.     The  plaintiff  brought  an  action  of  assumpsit, 
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stating  that  in  consideration  that  the  plaintiff  would  buy  a  harp  for  a 
certain  sum,  the  defendant  promised  that  he,  the  defendant,  had  lawful 
right  to  sell  it,  and  the  breach  assigned  was  that  he  had  not. 

It  appeared  on  the  trial,  before  \ay  Brother  Platt,  that  the  defendant, 
who  was  a  pawnbroker,  had  the  harp  pledged  with  him  in  the  waj-  of 
his  business,  and,  the  time  having  elapsed  for  its  redemption,  and  the 
pledge  being  unredeemed,  offered  it  for  sale  through  certain  auction- 
eers, who  sold  it  to  the  plaintiff.  It  turned  out  that  the  harp  had  been 
pledged  to  the  defendant  by  a  person  who  had  no  title  to  it,  and  the 
real  owner  obliged  the  plaintiff  to  give  it  up,  after  it  had  been  delivered 
to  him  by  the  defendant.  But,  of  the  want  of  title  of  the  pawner  to  it, 
the  defendant  was  ignorant,  and  there  was  no  express  warranty.  My 
Brother  Platt  directed  a  verdict  for  the  plaintiff,  reserving  leave  to 
move  to  enter  a  nonsuit. 

On  showing  cause,  the  case  was  fully  argued,  and  every  authority 
cited  and  commented  upon  on  both  sides,  bearing  on  the  question, 
whether  there  is  an  implied  warrantj-  of  title  in  the  contract  of  sale  of 
an  article,  or  under  what  circumstances  there  is  a  liability  on  the  part 
of  the  vendor  to  make  good  a  loss  b}'  defect  of  title. 

It  is  very  remarkable  that  there  should  be  an}-  doubt,  as  that,  cer- 
tainly, is  a  question  so  likely  to  be  of  common  occurrence,  especiallj' 
in  this  commercial  country.  Such  a  point,  one  would  have  thought, 
would  not  have  admitted  of  any  doubt.  The  bargain  and  sale  of 
a  specific  chattel,  by  our  law  (which  differs  in  that  respect  from  the 
civil  law),  undoubtedly  transfers  all  the  property-  the  vendor  has,  where 
nothing  further  remains  to  be  done  according  to  the  intent  of  the  par- 
ties to  pass  it.  But  it  is  made  a  question,  whether  there  is  annexed  by 
law  to  such  a  contract,  which  operates  as  a  conveyance  of  the  property, 
an  implied  agreement  on  the  part  of  the  vendor,  that  he  has  the  ability 
to  convey.  With  respect  to  executor}'  contracts  of  purchase  and  sale, 
where  the  subject  is  unascertained,  and  is  afterwards  to  be  convej'ed, 
it  would  probably  be  implied  that  both  parties  meant  that  a  good  title 
to  that  subject  should  be  transferred,  in  the  same  manner  as  it  would 
be  implied,  under  similar  circumstances,  that  a  merchantable  article 
was  to  be  supplied.  Unless  goods,  which  the  party  could  enjoy  as  his 
own,  and  make  full  use  of,  were  delivered,  the  contract  would  not  be 
performed.  The  purchaser  could  not  be  bound  to  accept  if  he  dis-' 
y  covered  the  defect  of  title  before  delivery,  and  if  he  did,  and  the  goods 
were  recovered  from  him,  he  would  not  be  bound  to  pay,  or,  having 
paid,  he  would  be  entitled  to  recover  back  the  price,  as  on  a  consider- 
ation which  had  failed.  But  when  there  is  a  bargain  and  sale  of  a 
specifie  ascertained  chattel,  which  operates  to  transmit  the  property, 
and  nothing  is  said  about  title,  wliat  is  the  legal  effect  of  that  contract? 
Does  the  contract  necessarily  import,  unless  the  contrary  be  expi'essed, 
that  the  vendor  has  a  good  title?  or  has  it  merely  the  effect  of  trans- 
ferring such  title  as  the  vendor  has?  According  to  the  Roman  law 
(vide  Domat,  Book  1,  tit.  2,  s.  2,  art.  3),  and  in  France  (Code  Civil, 
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chap.  4,  sect.  1,  art.  1603),  and  Scotland,  and  partialh-  in  America  (1 
Johns.  Rep.  274 ;  Broom's  Maxims,  628,  where  this  subject  is  well 
discussed) ,  there  is  always  an  implied  contract  that  the  vendor  has  the 
right  to  dispose  of  the  subject  which  be  sells  (Bell  on  Sale,  94)  ;  but 
the  result  of  the  older  authorities  is,  that  there  is  by  the  law  of  England 
no  warrant}'  of  title  in  the  actual  contract  of  sale,  any  more  than  there 
is  of  quality.  The  rule  of  caveat  emptor  applies  to  both  ;  but  if  the 
vendor  knew  that  he  had  no  title,  and  concealed  that  fact,  he  was  always 
held  responsible  to  the  purchaser  as  for  a  fraud,  in  the  same  way  that 
he  is  if  he  knew  of  the  defective  quality.  This  rule  will  be  found  in  Co. 
Litt.  102  a ;  3  Rep.  22  a ;  Noy,  Max.  42  ;  Fitz.  Nat.  Brev.  94  c,  in 
Springwell  v.  Allen,  Aleyn,  91,  cited  bj'  Littledale,  J.,  in  Early  v. 
Garrett,  9  B.  &  C.  932,  and  in  "Williamson  v.  Allison,  2  East,  449, 
referred  to  in  the  argument.  The  same  principle  applies  to  transfer 
by  deed.  Lord  Hale  says,  "Though  the  words,  '  assign,  set  over,  and 
transfer,'  do  not  amount  to  a  covenant  against  an  eign  title,  yet,  as 
against  the  covenantor  himself,  it  will  amount  to  a  covenant  against  all 
claiming  under  him  "  (Deering  v.  Farrington,  3  Keb.  304,  which  was  an 
assignment  of  a  chose  in  action). 

It  may  be,  that  as  in  the  earlier  times  the  chief  transactions  of  pur- 
chase and  sale  were  in  markets  and  fairs,  where  the  bona  fide  purchaser 
without  notice  obtained  a  good  title  as  against  all  except  the  Crown 
(and  afterwards  a  prosecutor,  to  whom  restitution  is  ordered  \>y  the  21 
Hen.  8,  c.  11),  the  common  law  did  not  annex  a  warranty  to  any  contract 
of  sale.  Be  that  as  it  may,  the  older  authorities  are  strong  to  show  that 
there  is  no  such  warranty  implied  by  law  from  the  mere  sale.  In  recent 
times  a  different  notion  appears  to  have  been  gaining  ground  (see  note 
of  the  learned  editor  to  3  Rep.  22  a) ;  and  Mr.  Justice  Blackstone 
says,  "In  contracts  for  sale  it  is  constantly  understood  that  the  seller 
undertakes  that  the  commodity  he  sells  is  his  own ; "  and  Mr.  Wood- 
deson,  in  his  Lectures,  vol.  2,  p.  415,  goes  so  far  as  to  assert  that 
the  rule  of  caveat  emptor  is  exploded  altogether,  which  no  authority 
warrants. 

At  all  times,  however,  the  vendor  was  liable  if  there  was  a  warranty 
in  fact ;  and  at  an  early  period,  the  affirming  those  goods  to  be  his  own 
by  a  vendor  in  possession,  appears  to  have  been  deemed  equivalent  to 
a  warrant}'.  Lord  Holt,  in  Medina  v.  Stoughton,  1  Salk.  210 ;  Ld. 
Raym.  593,  says,  that  "  Where  one  in  possession  of  a  personal  chattel 
sells  it,  the  bare  affirming  it  to  be  his  own  amounts  to  a  warranty ; " 
and  Mr.  Justice  BuUer,  in  Pasley  v.  Freeman,  3  T.  R.  57,  disclaims 
any  distinction  between  the  effect  of  an  affirmation,  when  the  vendor 
is  in  possession  or  not,  treating  it  as  equivalent  to  a  warranty  in  both 
cases. 

Some  of  the  text- writers  drop  the  expression  of  "  warranty  "  or 
"  affirmation,"  and  lay  down  in  general  terms,  that  if  a  man  sells  goods 
as  his  own,  and  the  title  is  deficient,  he  is  liable  to  make  good  the  loss, 
2  Black.  Com.  451 ;  the  commentator  cites,  for  that  position,  Cro.  Jac 
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474,  and  1  Roll.  Abr.  70,  in  both  which  cases  there  was  an  allegation 
that  the  vendor  affirmed  that  he  had  a  title,  and  therefore  it  would 
seem,  that  the  learned  author  treated  the  expression,  "  selling  as  his 
own,"  as  equivalent  to  an  affirmation  or  warrant^'.  So  Chancellor 
Kent,  in  2  Com.  478',  says,  "  that  in  every  sale  of  a  chattel,  if  the  pos- 
session be  in  another,  and  there  be  no  covenant  or  warranty  of  title, 
the  rule  of  caveat  einptor  applies,  and  the  party  buj's  at  his  peril ;  but 
if  the  seller  has  possession  of  the  article,  and  he  sells  it  at  his  own, 
and  for  a  fair  piice,  he  is  understood  to  warrant  the  title."  From  the 
authorities  in  our  law,  to  which  may  be  added  the  opinion  of  the  late 
Lord  Chief  Justice  Tindal,  in  Ormrod  v.  Huth,  14  M.  &  W.  664,  it 
would  seem  that  there  is  no  implied  warrant^'  of  title  on  the  sale  of 
goods,  and  that  if  there  be  no  fraud,  a  vendor  is  not  liable  for  a  bad 
title,  unless  there  is  an  express  warranty,  or  an  equivalent  to  it,  by 
declarations  or  conduct;  and  the  question  in  each  case,  where  there  is 
no  warranty  in  express  terms,  will  be,  whether  there  are  such  circum- 
stances as  to  be  equivalent  to  such  a  warrant}'.  Usage  of  trade,  if 
proved  as  a  matter  of  fact,  would,  of  course,  be  sufficient  to  raise  an 
inference  of  such  an  engagement ;  and  without  proof  of  such  usage, 
the  very  natnre  of  the  trade  may  be  enough  to  lead  to  the  conclusion, 
that  the  person  carrying  it  on  must  be  understood  to  engage  that  the 
purchaser  shall  enjo}-  that  which  he  buys,  as  against  all  persons.  It 
is,  perhaps,  with  reference  to  such  sales,  or  to  executory  contracts, 
that  Blackstone  makes  the  statement  above  referred  to. 

Similar  questions  occur  in  cases  as  to  the  quality  of  goods,  in  which 
it  is  clear  there  is,  by  law,  no  implied  warranty ;  yet,  if  goods  are 
ordered  of 'a  tradesman,  in  the  way  of  his  trade,  for  a  particular  pur- 
pose, he  may  be  considered  as  engaging  that  the  goods  supplied  are 
reasonably  fit  for  that  purpose.  We  do  not  suppose  that  there  would 
be  any  doubt,  if  the  articles  are  bought  in  a  shop  professedly'  carried  on 
for  the  sale  of  goods,  that  the  shopkeeper  must  be  considered  as  war- 
ranting that  those  who  purchase  will  have  a  good  title  to  keep  the 
goods  purchased.  In  such  a  case  the  vendor  sells  "  as  his  own,"  and 
that  is  what  is  equivalent  to  a  warranty  of  title.  But  in  the  case  now 
under  consideration,  the  defendant  can  be  made  responsible  only  as  on 
a  sale  of  a  forfeited  pledge  eo  nomine.  Though  the  harp  maj'  not 
have  been  distinctly  stated  in  the  auctioneer's  catalogue  to  be  a  for- 
feited pledge,  yet  the  auctioneer  had  no  authority  from  the  defendant 
to  sell  it  except  as  such.  The  defendant,  therefore,  cannot  be  taken 
to  have  sold  it  with  a  more  extensive  liability  than  such  a  sale  would 
have  imposed  upon  him  ;  and  the  question  is,  whether  on  such  a  sale, 
accompanied  with  possession,  there  is  any  assertion  of  an  absolute  title 
to  sell,  or  only  an  assertion  that  the  article  has  been  pledged  with  him, 
and  the  time  allowed  for  redemption  has  passed.  On  this  question  we 
are  without  any  light  from  decided  cases. 

In  our  judgment,  it  appears  unreasonable  to  consider  the  pawnbroker, 
from  the  nature  of  his  occupation,  as  undertaking  anything  more  thaa 
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that  the  subject  of  sale  is  a  pledge  and  irredeemable,  and  that  he  is 
not  cognizant  of  an}-  defect  of  title  to  it.  Bj-  the  statute  law  (see  1  Jac. 
1,  c.  21),  he  gains  no  better  title  b^-  a  pledge  than  the  pawner  had ;  and 
as  the  rule  of  the  common  law  is,  that  there  is  no  implied  warranty  from 
the  mere  contract  of  sale  itself,  we  think,  that  where  it  is  to  be  implied 
from  the  nature  of  the  trade  carried  on,  the  mode  of  carrying  on  the 
trade  should  be  such  as  clearly  to  raise  that  inference.  In  this  case  we 
think  it  does  not.  The  vendor  must  be  considered  as  selling  merelyl 
the  right  to  the  pledge  which  he  himself  had ;  and  therefore  we  think  \ 
the  rule  must  be  absolute. 

Since  the  argument,  we  find  that  there  was  a  count  for  money  had 
and  received,  as  well  as  the  count  on  the  warranty,  in  the  declaration. 
But  the  attention  of  the  judge  at  the  trial  was  not  di-awn  to  this  count, 
nor  was  it  noticed  on  the  argument  in  court. 

It  may  be,  that  though  there  is  no  implied  warranty  of  title,  so  that 
the  vendor  would  not  be  liable  for  a  breach  of  it  to  unliquidated  dam- 
ages, yet  the  purchaser  may  recover  back  the  purchase-money,  as  on 
a  consideration  that  failed,  if  it  could  be  shown  that  it  was  the  under- 
standing of  both  parties  that  the  bargain  should  be  put  an  end  to  if  the 
purchaser  should  not  have  a  good  title.  But  if  there  is  no  implied 
warranty  of  title,  some  circumstances  must  be  shown  to  enable  the 
plaintiff  to  recover  for  monej-  had  and  received.  This  case  was  not 
made  at  the  trial,  and  the  only  question  is,  whether  there  is  an  implied 
warranty.  Hule  absolute. 


§  3.    B.  The  Ageeed  Article. 

SALISBURY  ET  AL.  V.  STAINER  et  al. 

19  Wendell  (N.  Y.),  159.     1838. 

The  plaintiffs  declared  for  deceit  in  the  sale  of  184  bales  of  Italian 
hemp,  amounting  to  64,850  lbs.,  for  which  the  plaintiffs  paid  the  de- 
fendants at  the  rate  of  $210  per  ton,  the  sum  of  $5,775.71,  besides 
charges  for  cartage.  The  declaration  also  contained  counts  on  a  war- 
ranty. The  defendants  pleaded  the  general  issue.  When  the  hemp 
came  to  be  worked,  it  was  discovered  that  the  interior  of  the  bales  was 
very  different  from  the  exterior,  not  only  being  of  an  inferior  quality 
but  containing  large  quantities  of  tow.  The  plaintiffs  opened  and 
worked  12  bales,  and  re'shipped  the  remainder  to  the  city  of  New 
York,  where  the  defendants  resided,  and  tendered  the  hemp  to  the 
defendants,  demanding  a  return  of  the  money  paid  for  it.  The  hemp 
was  examined  in  New  York  by  two  men  experienced  in  the  article, 
who  concurred  in  stating  that  it  was  not  worth  more  than  $150  per 
ton.      The    plaintiffs    produced   a   letter  accompanying  the    invoice 
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received  by  them  from  the  defendants,  containing  the  following 
clauses :  "  There  is  no  more  first  quality  hemp  now  remaining,  but 
we  should  be  glad  to  sell  our  third  quality  at  about  $175,  if  you  have 
any  use  for  it.  We  have  only  8  tons  of  it  on  hand.  Our  second 
quality  we  hold  at  $205  for  retail;"  and  "Advices  received  from 
Trieste  this  morning  by  the  English  packet,  quote  first  quality  Ferrara 
hemp,  same  as  sold  to  you,"  etc.  The  plaintiffs  also  proved  that  the 
defendants,  in  speaking  of  the  hemp  in  question  to  other  persons  to 
whom  they  offered  to  sell  tlie  same  previous  to  the  sale  to  plaintiffs, 
represented  it  as  hemp  of  the  first  quality.  On  the  part  of  the  defend- 
ants, it  was  proved  that  the  purchase  was  made  by  the  plaintiff  S.  E, 
Salisbury ;  that  the  hemp  at  the  time  of  the  purchase  was  not  in  the 
defendants'  store-house,  but  in  the  store-house  of  Messrs.  De  Rham  & 
Moore  ;  that  the  defendants  sent  a  person  in  their  emploj'ment  to  the 
store  of  De  Eham  &  Moore  to  show  the  hemp  to  the  plaintiff,  telling 
him  at  the  same  time,  Examine  well  for  yourself;  the  plaintiff  pro- 
ceeded to  where  the  hemp  was,  cut  open  a  bale,  and,  though  he  said 
nothing,  appeared  satisfied  with  the  qualitj'.  The  witness  testified 
that  the  plaintiff  might,  if  he  had  so  chosen,  have  cut  open  every  bale ; 
he  had  the  opportunity.  It  was  further  proved  that  the  plaintiffs 
disavowed  charging  the  defendants  with  fraud  in  the  sale  of  the  hemp. 

The  counsel  for  the  plaintiffs  conceded  that  there  could  be  no 
recovery  on  the  ground  of  fraud,  but  insisted  that  the  plaintiffs  were 
entitled  to  a  verdict  on  the  grounds :  either  that  an  express  warranty 
had  been  proved,  or  that  the  sale  was  hy  sample,  from  which  a  war- 
ranty might  be  implied  that  the  bulk  of  the  article  should  correspond 
with  the  exterior  of  the  bales.  The  judge  charged  the  jurj-  that  if  the 
plaintiffs  were  entitled  to  recover,  it  must  be  on  the  ground  of  an  ex- 
press warrant}"  or  a  sale  by  sample,  that  whether  the  repi'esentations 
of  the  plaintiffs  amounted  to  an  express  warrant}-,  or  were  mere  mat- 
ter of  opinion  or  description,  was  a  question  for  the  jury  ;  that  the  sale 
being  by  inspection  of  an  article  that  could  not  be  examined,  there  was 
an  implied  warranty  that  the  inside  of  the  bales  corresponded  with  the 
outside ;  and  if  thej'  believed  that  the  inside  did  not  correspond,  but 
was  defective,  the  plaintiffs  would  be  entitled  to  their  verdict.  He 
also  instructed  them  to  find  specially  whether  the  sale  was  on  an  express 
warrant}'  or  by  sample.  The  jury  found  that  the  sale  was  by  sample, 
and  gave  the  plaintiffs  a  verdict  for  $6,110.45.  The  defendants'  coun- 
sel having  excepted  to  the  charge,  and  obtained  a  bill  of  exceptions,  to 
be  sealed,  now  moved  for  a  new  trial. 

D.  Graham,  for  defendants. 

IT.  p.  Sunt,  for  plaintiffs. 

By  the  court,  Bronson,  J.  This  was  not  a  sale  by  sample.  Salis- 
bury was  told  to  examine,  and  did  examine  the  hemp  for  himself. 
He  inspected  the  bales,  cut  open  one  of  them,  and  was  at  liberty  to 
open  others,  had  he  chosen  to  do  so.  If  he  was  not  satisfied  of  the 
quality  and  condition  of  the  goods,  he  should  either  have  proceeded  to 
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a  further  examination,  or  provided  against  a  possible  loss  by  requiring 
a  warranty.  Where  the  purchaser  has  an  opportunity  to  inspect  thei 
goods,  no  principle  is  better  settled  than  that  the  seller,  in  the  absence  \ 
of  fraud,  is  not  answerable  for  latent  defects.  The  rule  in  such  cases 
is  caveat  emptor.  The  judge  erred  in  charging  the  jurj'  that  there  was 
an  implied  warrant}'  that  the  inside  should  correspond  with  the  outside 
of  the  bales.  It  is  unnecessary  to  examine  the  other  exceptions  taken 
on  the  trial.  New  trial  granted. 


BEIGGS  ET  AL.   V.   HUNTON. 
32  At.  749:  87  Me.  145.     1895. 

Action  for  the  contract  price  of  the  services  of  plaintiffs'  stallion, 
Sir  William,  to  the  defendant's  mare.  Defence  that  the  stallion  at  the 
time  of  service  was  afflicted  with  an  incipient  disease,  which  after- 
wards developed  into  fits ;  that  the  offspring  was  weak,  sick,  and  dis- 
eased when  foaled  and  lived  only  four  days,  and  that  there  was  an 
implied  warranty  that  the  stallion  was  not  diseased  at  the  time  of  his 
service. 

The  trial  judge  ruled  that  even  if  the  stallion  was  at  the  time  of  the 
contract  and  service  afflicted  with  any  incipient  disease,  unknown  to 
the  plaintiffs,  it  would  be  no  defence  to  this  action ;  and  he  directed 
the  jury  to  find  for  the  plaintiffs.     Exceptions  by  defendant. 

George  G.   Wing,  for  plaintiffs. 

A.  It.  Savage  and  S.  W.  Oakes,  for  defendant. 

Haskell,  J.     Two  questions  are  presented  :  — 

1.  Does  a  contract  for  the  service  of  a  stallion  for  breeding  contain 
an  implied  warrant^'  that  the  animal  is  free  from  disease  that  may  be 
transmitted  to  offspring?  The  element  of  deceit  that  might  result  from 
the  concealment  of  disease  known  to  the  owner  of  the  animal  must  be 
eliminated  from  the  consideration  of  this  question,  as  that  element 
might  be  cause  for  a  remedy  differing  from  that  sought  here.  It  does 
not  pertain  to  this  case. 

In  the  sale  of  chattels  bj'  the  manufacturer,  for  specific  uses,  an 
implied  warranty  arises  that  the  article  is  fit  for  the  use  intended. 
Downing  v.  Dearborn,  77  Me.  457. 

In  the  sale  of  chattels  without  express  warranty  of  quality,  and 
without  fraud,  caveat  emptor  applies,  and  no  warranty  is  implied  by 
law.  Kingsbury  v.  Taylor,  29  Me.  508 ;  Winsor  v.  Lombard,  18 
Pick.  57 ;  Mixer  v.  Coburn,  11  Mete.  (Mass.)  559  ;  French  v.  Vining, 
102  Mass.  132  ;  Howard  v.  Emerson,  110  Mass.  320.  If,  however, 
the  sale  be  by  description,  without  opportunity  for  inspection,  the  arti- 
cle must  not  only  meet  the  description,  but  be  salable  or  marketable, 
of  the  kind  described.     Said  Lord  Eilenborough:     "The  purchaser 
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cannot  be  supposed   to   buy  goods   to   lay   them   on   the   dunghill." 
Gardiner  v.  Gray,  4  Camp.  144  ;  Warner  v.  Ice  Co.,  74  Me.  475. 

In  the  sale  of  provisions,  other  than  to  the  consumer,  it  seems 
settled  that  the  rule  of  caveat  emptor  applies.  Howard  v.  Emerson, 
supra;  Giroux  v.  Stedmau,  145  Mass.  439  ;  Moses  v.  Mead,  1  Denio,  \ 
378 ;  Humphrey  v.  Comline,  8  Blackf.  516 ;  Ryder  v.  Neitge,  21 
Minn.  70.  But  some  authorities  except  sales  of  provisions  to  the  con- 
sumer for  domestic  use  from  the  rule.  Van  Bracklin  v.  Fonda,  12 
Johns.  468  ;  Hoover  v.  Peters,  18  Mich.  51 ;  Sinclair  v.  Hathaway,  57 
Mich.  60;  Copas  v.  Provision  Co.,  73  Mich.  541.  Other  cases  are 
sometimes  cited  to  the  same  point,  but  in  these  the  defect  was  known, 
as  it  was  in  the  leading  case,  —  Van  Bracklin  v.  Fonda,  supra. 

In  the  case  at  bar  the  owner  sold  the  services  of  his  stallion  for 
breeding  purposes.  Had  he  known  the  stallion  to  have  been  diseased, 
and  concealed  the  fact,  it  would  have  been  fraud.  Not  knowing  this, 
upon  what  ground,  or  from  what  principle  of  law,  can  warranty  be  im- 
plied ?  Why  not  apply  the  rule  of  caveat  emptor?  The  purchaser  had 
the  same  field  of  inquiry  open  to  him  as  the  seller. 

In  Kingsbury  v.  Taylor,  29  Me.  608,  winter  rye  was  innocently  sold 
for  seed  spring  rye,  whereby  the  purchaser  lost  his  crop  ;  and  the  court 
held  no  deceit,  and,  in  effect,  say  there  was  no  warranty  implied. 

In  Winsor  v.  Lombard,  18  Pick.  57,  mackerel  were  sold  as  No.  1 
and  No.  2.     Held  no  warranty  that  they  were  not  No.  3  in  quality. 

In  Howard  v.  Emerson,  110  Mass.  320,  a  cow  was  sold  by  a  farmer 
to  retail  butchers,  and  it  was  held  that  there  was  no  implied  warranty 
that  she  was  fit  for  food. 

In  Giroux  v.  Stedman,  145  Mass.  439,  a  farmer  killed  a  hog,  and 
sold  the  flesh,  knowing  that  the  purchaser  intended  to  eat  it,  and  the 
court  said  there  was  no  warrant^'  that  it  was  fit  for  food. 

If  a  warranty  is  to  be  implied  in  the  case  at  bar,  it  must  arise  from 
the  principle  of  sale  for  specific  use.  There  was  no  sale  of  a  chattel, 
but  the  sale  of  the  use  of  a  chattel.  No  authority  has  been  cited  that 
any  implied  warranty  arises,  from  the  contract  of  letting,  that  the 
thing  let  is  fit  for  the  use  intended,  where  the  selection  is  made  by  the 
lessee. 

In  Deming  v.  Foster,  42  N.  H.  165,  a  particular  yoke  of  oxen  were 
sold  to  work  on  farm,  and  the  court  held  there  was  no  implied  war- 
ranty of  their  fitness.  The  court  illustrates  by  quoting  from  Keates  v. 
Earl  of  Cadogan,  10  C.  B.  591,  2  Eng.  Law  &  Eq.  320,  and  shows  the 
difference  between,  "  Sell  me  a  horse  fit  to  v.&vvy  me,"  and  "  Sell  me 
that  gray  horse  to  ride."  In  the  case  at  bar  the  plaintiff  did  not  sell 
the  service  of  a  stallion  fit  to  beget  offspring,  but  the  service  of  Sir 
William.  He  knew  no  reason  why  he  was  not  fit  for  the  purpose,  and 
the  law  does  not  imply  a  warranty  that  he  was. 

Exertions  overruled.^ 

*  A  portion  of  the  opinion,  relating  to  a  statutory  provision,  is  omitted. 
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WIELER  V.  SCHILIZZI. 
17  C.  B.  619.     1856. 

Tais  was  an  action  for  an  alleged  breach  of  a  contract  for  the  sale 
of  certain  parcels  of  linseed  described  as  Calcutta  linseed. 

The  cause  was  tried  before  Jekvis,  C.  J.  The  defendants,  who  were 
merchants  carrying  on  business  at  Calcutta  and  in  London,  on  the  18th 
of  November,  1854,  through  their  brokers,  entered  into  the  following 
contract  with  the  plaintiff :  — 

"London,   18th  November,  1854.     Sold  for  account  of  Messrs.  Sohilizzi 
&  Co.,  to  Mr.  W.  Wieler,  the  following  parcels  of  Calcutta  linseed,  viz. : 
Per  "  Thalestris,"  about  210  tons,  bill  of  lading  dated  July  last. 
Per  "  Mersapore,''  about  100  tons,  bill  of  lading  dated  July  last. 
Per  "  St.  Abbs,"  about  18  tons,  bill  of  lading  dated  July  last. 

all  at  65s.  6d.  per  quarter,  and 

Per  "  Gloriosa,"  about  100  tons,  bill  of  lading  dated  Sept.  last. 
Per  "  Albatross,"  about  100  tons,  bill  of  lading  dated  Sept.  last. 
Per  "  Highlander,"  about  10  tons,  bill  of  lading  dated  Sept.  last. 

all  at  66s.  per  quarter,  the  cost,  free  on  board,  and  the  freight,  insur- 
ance, and  packages  to  London  included,  —  tale  quale.   .  .  . 

Laing  &  Campbell,  Brokers.     £1,000  paid  20th  Nov.  1854." 

On  the  arrival  of  the  seed,  the  buj-er  objected  to  the  qualitj',  com- 
plaining that  it  contained  a  large  admixture  of  rape  and  mustard  seed, 
and  therefore  was  not,  in  accordance  with  the  terms  of  the  contract, 
"Calcutta  linseed." 

It  appeared  from  the  evidence  that  no  seed  comes  to  market  without 
some  mixture,  the  average  being  generally  about  two  or  three  per  cent. ; 
but,  according  to  the  evidence  of  the  plaintiff's  witnesses,  the  linseed 
in  question  contained  about  fifteen  per  cent,  of  tares,  rape,  and  mus- 
tard. The  defendants'  witnesses,  on  the  other  hand,  stated,  that, 
though  of  somewhat  inferior  quality,  the  seed  did  answer  the  descrip- 
tion in  the  contract. 

It  further  appeared,  however,  that  the  plaintiff  had  sold  it  as  an< 
for  "linseed;"  and  the  crushers  to  whom  it  was  sold  proved  that 
it  had  been  used  by  them  as  such,  and  that  the  cake  was  sold  as 
linseed-cake. 

On  the  part  of  the  defendant,  it  was  submitted,  that  the  contract  — 
which  contained  no  warrant^-,  but  which  distinctlj'  intimated  to  the 
purchaser  that  he  was  to  take  the  seed  as  it  was — was  satisfied  bj' 
the  deliver}'  of  that  which  was  known  in  the  market  as,  and  which  in 
point  of  fact  was,  "  Calcutta  linseed,"  however  inferior  in  quality,  and 
however  adulterated. 

For  the  plaintiff,  it  was  insisted,  that,  to  the  extent  of  the  mixture 
of  foreign  seeds,  the  article  delivered  was  not  linseed  at  all  within  the 
meaning  of  the  contract. 
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In  submitting  the  ease  to  the  jurj-jthe  Lokd  Chief  Justice  told  them 
that  the  question  for  them  to  consider  was,  whether  the  plaintiff  got 
what  he  bargained  for,  —  whether  there  was  such  an  admixture  of  for- 
eign substances  in  it  as  to  alter  the  distinctive  character  of  the  article, 
and  prevent  it  from  answering  the  description  of  it  in  the  contract,  — 
more,  in  truth,  than  might  reasonably  be  expected. 

The  jur}-  returned  a  verdict  for  the  plaintiff,  —  the  amount  of  dam- 
ages being  bj-  agreement  referred. 

Montague  Smith  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion, and  that  the  verdict  was  against  evidence. 

Cresswell,  J.  I  am  utterly  unable  to  discover  an^'  misdirection  in 
this  case.  It  is  suggested  that  my  lord  was  wrong  in  telling  the  jur}' 
that  the  question  for  them  to  consider  was,  whether  the  linseed  deliv- 
ered contained  a  greater  admixture  of  foreign  substances  than  might 
reasonably  be  expected ;  and  that  he  should  have  left  it  to  them  simply 
to  say  whether  or  not  it  answered  the  description  of  Calcutta  linseed. 
But  I  think  that  what  my  lord  meant,  and  what  the  jury  must  have 
understood,  was,  that  thej'  were  to  say  whether  the  article  delivered 
reasonably  answered  the  description  of  Calcutta  linseed,  that  is,  linseed 
with  a  reasonable  amount  of  adulteration  only.  My  lord  does  not 
express  himself  dissatisfied  with  the  verdict,  and  I  see  no  reason  why 
we  should  be  so.     I  think  there  should  be  no  rule. 

WiLLES,  J.     The  jury  have  in  substance  found  that  the  linseed  in 

question  was  so  mixed  with  seeds  of  different  and  inferior  description 

as  to  have  lost  its  distinctive  character  and  prevent  its  passing  in  the 

market  by  the  commercial  name  of  Calcutta  linseed.     The  purchaser 

had  a  right  to  expect,  not  a  perfect  article,  but  an  article  which  would 

»be  salable  in  the  market  as  Calcutta  linseed.    If  he  got  an  article 

ISO  adulterated  as  not  reasonably  to  answer  that  description,  he  did  not 

'get  what  he  bargained  for.     As,  if  a  man  buys  an  article  as  gold,  which 

every  one  knows  requires  a  certain  amount  of  allo\-,  he  cannot  be  said 

to  get  gold,  if  he  gets  an  article  so  depreciated  in  qualitj'  as  to  consist 

of  gbld  only  to  the  extent  of  one  carat. 

Jervis,  C.  J.,  and  Crowder,  J.,  concurred.  Hule  refused. 


"WOLCOTT  V.  MOUNT. 
36  N.  J.  L.  262.    1873. 

The  cause  was  argued  in  this  court  on  the  following  statement  of  the 
case : — 

On  the  trial  of  the  appeal.  Mount,  the  appellee  and  plaintiff  before 
the  justice,  proved  that  Wolcott,  Johnson,  &  Co.  were  merchants,  keep- 
ing a  store  of  general  merchandise,  in  the  county  of  Monmouth,  and 
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that,  among  other  articles,  they  advertised  and  kept  agricultural  seeds 
for  sale,  and  sold  seeds.  Mount  went  to  their  store  and  asked  one  of 
the  partners,  Bloomfield  Wolcott,  for  earlj'  strap-leaf  red-top  turnip 
seed,  and  Wolcott  showed  him,  and  sold  to  him,  seed  which  Wolcott 
told  him  was  early  strap-leaf  red-top  turnip  seed,  and  sold  it  to  Mount 
(two  pounds)  as  such,  and  Mount  paid  him  cents  for  the 

same.     Mount  sowed  the  same  on  acres  of  his  ground, 

which  he  had  prepared  with  care  and  great  expense  for  the  pui'pose. 
Mount  had  been  in  the  habit,  year  after  year,  to  sow  earl}-  strap-leaf 
red-top  turnip  seed,  to  produce  turnips  for  the  early  New  York  market, 
such  kind  and  description  of  turnips  yielding  a  large  profit,  and  he,  at 
time  of  purchase,  stated  that  he  wished  this  description  and  kind  of 
seed  for  that  purpose. 

The  seed  sold  to  Mount  by  Wolcott  was  sown  upon  the  ground  pre- 
pared for  same  by  Mount,  and  the  turnips  produced  therefrom  were 
not  early  strap-leaf  red-top  turnips,  but  turnips  of  a  different  kind  and 
description,  to  wit,  Russia,  late,  and  not  salable  in  market,  and  only 
fit  for  cattle,  and  he  lost  his  entire  crop.  The  plaintiff  proved  that  the 
seed  sold  him  by  Wolcott  was  not  early  strap-leaf  red-top  turnip  seed, 
but  seed  of  a  different  kind  and  description,  to  wit,  Russia  turnip  seed, 
and  that  it  produced  no  profit  to  him,  and  that  early  strap-leaf  red- 
top  turnip  seed  on  same  .ground  in  other  years  had  produced  large 
profits  to  Mount,  and  on  adjoining  ground,  prepared  in  same  way,  the 
same  year,  had  produced  great  profits  to  the  owner,  and  that  Mount 
was  damaged  thereby. 

It  is  agreed  that  Wolcott  did  not  know  that  the  seed  he  sold  Mount 
was  not  early  strap-leaf  red-top  turnip  seed,  and  that  he  did  not  sell 
the  seed  to  him  fraudulently,  the  said  Wolcott  having  purchased  the 
seed  for  early  strap-leaf  red-top  turnip  seed.  It  is  also  agreed  that  this 
kind  of  turnip  seed  cannot  be  known  and  distinguished,  by  the  exam- 
ination through  sight  or  touch,  from  Russia  or  other  kinds,  but  only  by 
the  kind  of  turnips  it  produces  after  sowing,  can  it  be  known. 

The  Court  of  Common  Pleas  gave  judgment  for  the  plaintiff  below 
for  $99.12  damages. 

Argued  at  February  Term,  1873,  before  Justices  Bedle,  Daleimple, 
and  Depue. 

For  the  plaintiff  in  certiorari,  H.  G.  Clayton. 

For  the  defendant,  B.  Gummere. 

Depue,  J.  The  action  in  this  case  was  brought  on  a  contract  of 
warrantj',  and  resulted  in  a  judgment  against  the  defendants  in  the 
action  for  damages. 

Two  exceptions  to  the  proceedings  are  presented  by  the  brief  sub- 
mitted. Tlie  first  touches  the  right  of  the  plaintiff  to  recover  at  all. 
The  second  the  measure  of  damages. 

In  the  absence  of  fraud  or  a  warranty  of  the  qualitj-  of  an  article,  the 
maxim,  caveat  emptor,  applies.  As  a  general  rule,  no  warranty  of  the 
goodness  of  an  article  will  be  implied  on  a  contract  of  sale.  ' 
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It  has  been  held  bj^  the  courts  of  New  York  that  no  warranty  what- 
ever would  arise  from  a  description  of  the  article  sold.  Seixas  v. 
Woods,  2  Caines,  48  ;  Snell  v.  Moses,  1  Johns.  96  ;  Sweet  v.  Colgate, 
20  Johns.  196.  In  these  cases  the  defect  was  not  in  the  qualit}^  but 
the  article  delivered  was  not  of  the  species  described  in  the  contract  of 
sale. 

In  the  well  known  case  of  Chandelor  v.  Lopus,  Cro.  Jac.  4,  it  was 
decided  that  a  bare  afHrmation  that  a  stone  sold  was  a  bezoar  stone, 
when  it  was  not,  was  no  cause  of  action. 

The  cases  cited  fairly  present  the  negative  of  the  proposition  on  which 
the  plaintiff's  right  of  action  depends.  Chandelor  v.  Lopus  was  decided 
on  the  distinction  between  actions  on  the  case  in  tort  for  a  misrepre- 
sentation, in  which  a  scienter  must  be  averred  and  proved  and  actions 
upon  the  contract  of  warranty.  1  Smith's  Lead.  Cas.  283.  Chancellor 
Kent,  who  delivered  the  opinion  in  Seixas  v.  Woods,  in  his  Commen- 
taries expresses  a  doubt  whether  the  maxim,  caveat  emptor,  was  cor- 
rectly applied  in  that  case,  inasmuch  as  there  was  a  description  in 
writing  of  the  article  sold,  from  which  a  warranty  might  have  been 
inferred.  2  Kent,  479.  And  in  a  recent  case  before  the  Commission 
of  Appeals  of  New  York,  Earl,  C,  declared  that  Seixas  v.  Woods  had 
been  much  questioned,  and  could  no  longer  be  regarded  as  authority  on 
the  precise  point.  Hawkins  v.  Pemberton,  51  N.  Y.  204.  In  the  later 
English  cases  some  criticism  has  been  made  upon  the  application  of  the 
terra  "  Warranty"  to  representations  in  contracts  of  sale,  descriptive  of 
articles  which  are  known  in  the  market  bj'  sucli  description,  per  Lord 
Abinger  in  Chanter  v.  Hopkins,  4  M.  &  W.  404 ;  per  Erie,  C.  J.,  in 
Bannerman  v.  White,  10  C.  B.  n.  s.  844.  But  in  a  number  of  instances 
it  has  been  held  that  statements  descriptive  of  the  subject-matter,  if 
intended  as  a  substantive  part  of  the  contract,  will  be  regarded  in  the 
first  instance  as  conditions,  on  the  failure  of  which  the  other  party  maj- 
repudiate  in  toto,  by  a  refusal  to  accept  or  a  return  of  the  article,  if 
that  be  practicable,  or  if  part  of  the  consideration  had  been  received, 
and  rescission  therefor  has  become  impossible,  such  representations 
change  their  character  as  conditions  and  become  warranties,  for  the 
breach  of  which  an  action  will  lie  to  recover  damages.  The  rule  of  law 
is  thus  stated  by  Williams,  J.,  in  Behn  v.  Burness,  as  established  on 
principle  and  sustained  bj'  authority.     3  B.  &  S.  755. 

In  Bridge  v.  Wain,  1  Starkie,  504,  no  special  warrantj'  was  proved, 
but  the  goods  were  described  as  scarlet  cuttings,  an  article  known  in 
the  market  as  peculiar  to  the  China  trade.  In  an  action  for  breach  of 
warranty,  Lord  EUenborough  held  that  if  the  goods  were  sold  by  the 
name  of  scarlet  cuttings,  and  were  so  described  in  the  invoice,  an 
undertaking  that  they  were  such  must  be  inferred.  In  Allan  v.  Lake,  18 
Q.  B.  560,  the  defendant  sold  to  the  plaintiff  a  crop  of  turnips,  described 
in  the  sold  note  as  Skirving's  Sweedes.  The  seed  having  been  sown, 
it  turned  out  that  the  greater  part  was  not  of  that  kind,  but  of  an  in- 
ferior kind.     It  was  held  that  the  statement  that  the  seeds  were  Skir- 
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ving's  Sweedes  was  a  description  of  a  known  article  of  trade  and  a 
warranty.  In  Josling  v.  Kingsford,  13  C.  B.  s.  s.  447,  the  purchaser 
recovered  damages  upon  a  contract  for  the  sale  of  oxalic  acid,  where 
the  jury  found  that  the  article  delivered  did  not,  in  a  commercial  sense, 
come  properly  within  the  description  of  oxalic  acid,  though  the  vendor 
was  not  the  manufacturer,  and  the  vendee  had  an  opportunity  of  inspec- 
tion (the  defect  not  being  discoverable  by  inspection),  and  no  fraud  was 
suggested.  In  Wieler  v.  Schilizzi,  17  C.  B.  619,  the  sale  was  of  "Cal- 
cutta linseed."  The  goods  had  been  delivered,  and  the  action  was  in 
form  on  the  warranty  implied  from  the  description.  The  jury  having 
found  that  the  article  delivered  had  lost  its  distinctive  character  as 
Calcutta  linseed,  bj'  reason  of  the  admixture  of  a  foreign  substance,  the 
plaintiff  recovered  his  damages  upon  the  warranty. 

The  doctrine  that  on  the  sale  of  a  chattel  as  being  of  a  particular 
kind  or  description,  a  contract  is  implied  that  the  article  sold  is  of  that 
kind  or  description,  is  also  sustained  by  the  following  English  cases : 
Powell  V.  Horton,  2  Bing.  n.  s.  668  ;  Barr  v.  Gibson,  3  M.  &  W.  390  ; 
Chanter  v.  Hopkins,  4  M.  &  W.  399  ;  Nichol  v.  Godts,  10  Exch.  191 ; 
Gompertz  v.  Bartlett,  2  E.  &  B.  849  ;  Azemar  v.  Casella,  Law  Rep.  2  C.  P. 
431,  677;  and  has  been  approved  by  some  decisions  in  the  courts  of 
this  country.  Henshaw  v.  Robins,  9  Mete.  83  ;  Borrekins  v.  Bevan, 
3  Rawle,  23  ;  Osgood  v.  Lewis,  2  Harr.  &  Gill,  495  ;  Hawkins  v.  Pem- 
berton,  51  N.  Y.  198. 

The  right  to  repudiate  the  purchase  for  the  non-conformity  of  the 
article  delivered,  to  the  description  under  which  it  was  sold,  is  univer- 
sally conceded.  That  right  is  founded  on  the  engagement  of  the  ven 
dor,  by  such  description,  that  the  article  delivered  shall  correspond  with 
the  description.  The  obligation  rests  upon  the  contract.  Substan- 
tially, the  description  is  warranted.  It  will  comport  with  sound  legal 
principles  to  treat  such  engagements  as  conditions  in  order  to  afford 
the  purchaser  a  more  enlarged  remedy,  by  recission,  than  he  would  have 
on  a  simple  warranty  ;  but  when  his  situation  has  been  changed,  and 
the  remedy,  by  repudiation,  has  become  impossible,  no  reason  sup- 
ported by  principle  can  be  adduced  why  he  should  not  have  upon  his 
contract  such  redress  as  is  practicable  under  the  circumstances.  In 
that  situation  of  affairs,  the  only  available  means  of  redress  is  by  an 
action  for  damages.  "Whether  the  action  shall  be  technically  considered 
an  action  on  a  warranty,  or  an  action  for  the  non-performance  of  a  con- 
tract, is  entirely  immaterial. 

The  contract  which  arises  from  the  description  of  an  article  on  a  sale 
by  a  dealer  not  being  the  manufacturer,  is  not  in  all  respects  co-exten- 
sive with  that  which  is  sometimes  implied,  where  the  vendor  is  the 
manufacturer,  and  the  goods  are  ordered  by  a  particular  description, 
or  for  a  specified  purpose,  without  opportunity  for  inspection,  in  which 
case  a  warranty,  under  some  circumstances,  is  implied  that  the  goods 
shall  be  merchantable,  or  reasonably  fit  for  the  purpose  for  which  they 
were  ordered.     In  general,  the  only  contract  which  arises  on  the  sale 


304  WOLCOTT   V.   MOUNT.  [cHAP.  V. 

of  an  article  by  a  description,  by  its  known  designation  in  the  market, 
is  that  it  is  of  the  kind  specified.  If  the  article  corresponds  with  that 
description,  no  warrant^'  is  implied  that  it  shall  answer  the  particular 
purpose  in  view  of  which  the  purchase  was  made.  Chanter  v.  Hop- 
kins, 4  M.  &  W.  414 ;  Ollivant  v.  Bayley,  .5  Q.  B.  288 ;  Windsor  v. 
Lombard,  18  Peck.  55;  Mixer  v.  Coburn,  11  Mete.  559;  Gossler  v. 
Eagle,  &c.  Co.,  103  Mass.  331.  The  cases  on  this  subject,  so  produc- 
tive of  judicial  discussion,  are  classified  by  Justice  Mellor,  in  Jones 
V.  Just,  L.  R.  3  Q.  B.  197.  Nor  can  any  distinction  be  maintained 
between  statements  of  this  character  in  written  and  in  oral  con- 
tracts. The  arguments  founded  on  an  apprehension  that  where  the 
contract  is  oral,  loose  expressions  of  judgment  or  opinion  pending  the 
negotiations,  might  be  regarded  as  embodied  in  the  contract,  contrary 
to  the  intentions  of  parties,  is  without  reasonable  foundation.  It  is 
always  a  question  of  construction  or  of  fact,  whether  such  statements 
were  the  expression  of  a  mere  matter  of  opinion,  or  were  intended  to 
be  a  substantive  part  of  the  contract,  when  concluded.  If  the  contract 
is  in  writing,  the  question  is  one  of  construction  for  the  court.  Behn 
V.  Burness,  3  B.  &  S.  751.  If  it  be  concluded  by  parol,  it  will  be  for 
the  determination  of  the  jury,  from  the  nature  of  the  sale,  and  the  cir- 
cumstances of  each  particular  case,  whether  the  language  used  was  an 
expression  of  opinion,  merelj'  leaving  the  buyer  to  exercise  his  own 
judgment,  or  whether  it  was  intended  and  understood  to  be  an  under- 
taking which  was  a  contract  on  the  part  of  the  seller.  Lomi  v.  Tucker, 
4  C.  &  P.  15  ;  De  Sewhlinberg  v.  Buchanan,  5  C.  &  P.  343  ;  Power  v. 
Barham,  4  A.  &  E.  473.  In  the  case  last  cited,  the  vendor  sold  by  a 
bill  of  parcels,  "four  pictures,  views  in  Venice  —  Canaletto;"  it  was 
held  that  it  was  for  the  jury  to  say,  under  all  the  circumstances,  what 
■was  the  effect  of  the  words,  and  whether  they  implied  a  warranty  of 
genuineness,  or  conveyed  onlj-  a  description  or  an  expression  of  opin- 
ion, and  that  the  bill  of  parcels  was  properlj'  laid  before  the  jury  with 
the  rest  of  the  evidence. 

The  purchaser  may  contract  for  a  specific  article,  as  well  as  for  a 
particular  quality,  and  if  the  seller  makes  such  a  contract,  he  is  bound 
by  it.  The  state  of  the  case  presented  shows  that  the  plaintiflF  inquired 
for  seed  of  a  designated  kind,  and  informed  the  defendants  that  he 
wanted  it  to  raise  a  crop  for  the  New  York  market.  The  defendants 
showed  him  the  seed,  and  told  him  it  was  the  kind  he  inquired  for,  and 
sold  it  to  him  as  such.  The  inspection  and  examination  of  the  seed 
were  of  no  service  to  the  plaintiff.  The  facts  and  circumstances  at- 
tending the  transaction  were  before  the  court  below,  and  from  the 
evidence  it  decided  that  the  proof  was  sufBcient  to  establish  a  contract 
of  warranty.  The  evidence  tended  to  support  that  conclusion,  and  this 
court  cannot,  on  certiorari,  review  the  finding  of  the  court  below,  on  a 
question  of  fact,  where  there  is  evidence  from  which  the  conclusion 
anived  at  may  be  lawfully  inferred.^ 

^  The  discussion  of  the  second  exception  i^  omitted. 
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POPE  V.  ALLIS. 
115  U.  S.  363.    1885. 

Edward  P.  Allis,  the  defendant  in  error,  was  the  plaintiff  in  the 
circuit  court.  He  brought  his  suit  to  recover  from  the  defendants, 
Thomas  J.  Pope  and  James  E.  Pope,  now  the  plaintiffs  in  error,  the 
sum  of  $17,840,  the  price  of  500  tons  of  pig-iron,  which  he  alleged  he 
had  bought  from  them  and  paid  for,  but  which  he  refused  to  accept 
because  it  was  i)ot  of  the  quality  which  the  defendants  had  agreed  to 
furnish.  The  plaintiff  also  demanded  $1,750  freight  on  the  iron,  which 
he  alleged  he  had  paid.  The  facts  appearing  upon  the  record  were  as 
follows :  The  plaintiff  carried  on  the  business  of  an  iron-founder  in 
Milwaukee,  Wisconsin,  and  the  defendants  were  brokers  in  iron  in  the 
city  of  New  York.  In  the  month  of  January,  1880,  by  correspondence 
carried  on  by  mail  and  telegraph,  the  defendants  agreed  to  sell  and 
deliver  to  the  plaintiff  500  tons  of  No.  1  extra  American  and  300  tons 
No.  1  extra  Glengarnock  (Scotch)  pig-iron.  The  American  iron  was 
to  be  delivered  on  the  cars  at  the  furnace  bank  at  Coplay,  Pennsyl- 
vania, and  the  Scotch  at  the  yard  of  the  defendants  in  New  York.  By 
a  subsequent  correspondence  between  the  plaintiff  and  the  defendants 
it  fairly  appeared  that  the  latter  agreed  to  ship  the  iron  for  the  plaintiff 
at  Elizabethport,  New  Jersey.  It  was  to  be  shipped  as  early  in  the 
spring  as  cheap  freights  could  be  had,  consigned  to  the  National  Ex- 
change Bank  at  Milwaukee,  which,  in  behalf  of  the  plaintiff,  agreed  to 
pay  for  the  iron  on  receipt  of  the  bills  of  lading.  That  quantity  of 
American  iron  was  landed  at  Milwaukee  and  delivered  to  the  plaintiff 
about  Jul}'  15th.  Before  its  arrival  at  Milwaukee  the  plaintiff  had  not 
onl}-  paid  for  the  iron,  but  also  the  freight  from  Coplaj-  to  Milwaukee. 
Soon  after  the  arrival  in  Milwaukee  the  plaintiff  examined  the  500  tons 
American  iron,  to  which  solely  the  controversy  in  this  case  referred, 
and  refused  to  accept  it,  on  the  ground  that  it  was  not  of  the  grade 
called  for  by  the  contract,  and  at  once  gave  the  defendants  notice  of 
the  fact,  and  that  he  held  the  iron  subject  to  their  order,  and  brought 
this  suit  to  recover  the  price  of  the  iron  and  the  freight  thereon. 

The  defences  relied  on  to  defeat  the  action  were  (1)  that  the  iron 
delivered  by  the  defendants  to  the  plaintiff  was  No.  1  extra  American 
iron,  and  was  of  the  kind  and  quality  required  hy  the  contract ;  and  (2) 
that  the  title  having  passed  to  the  plaintiff  when  the  iron  was  shipped 
to  him  at  Elizabethport,  he  could  not  afterwards  rescind  the  contract 
and  sue  for  tiie  price  of  the  iron  and  the  freight  which  he  had  paid,  but 
must  sue  for  a  breach  of  the  warrant}-. 

It  was  conceded  upon  the  trial  that  if  the  plaintiff  was  entitled  to 
recover  at  all,  his  recovery  should  be  for  $22,315.40.  The  defendants 
pleaded  a  counter-claim  for  $5,311,  which  was  admitted  by  the  plaintiff. 
The  jury  returned  a  verdict  for  the  plaintiff  for  $16,513.11,  for  which 
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sum  and  costs  the  court  rendered  a  judgment  against  the  defendants. 
This  writ  of  error  brought  that  judgment  under  review. 
W.  P.  Lynde  with  Oeo.  P.  Miller,  for  plaintiffs  in  error. 
Mppa  Hunton  with  J.  Q.  Jenkins,  for  defendant  in  error. 
Woods,  J.  .  .  .  The  assignment  of  error  mainly  relied  on  by  the 
plaintiffs  in  error  is  that  the  court  refused  to  instruct  the  jurj'  to  return 
a  verdict  for  the  defendants.  The  legal  proposition  upon  which  their 
counsel  based  tins  request  was  that  the  purchaser  of  personal  property-, 
upon  breach  of  warranty  of  quality,  cannot,  in  the  absence  of  fraud, 
rescind  the  contract  of  purchase  and  sale,  and  sue  for  the  recovery  of 
the  price.  And  they  contended  that,  as  the  iron  was  delivered  to 
defendant  in  error,  either  at  Coplaj^  or  Elizabethport,  and  the  sale  was 
completed  thereby,  the  only  remedj-  of  the  defendant  in  error  was  by  a 
suit  upon  the  warrantj'.  It  did  not  appeal'  that  at  the  date  of  the  con- 
tract the  iron  had  been  manufactured,  and  it  was  shown  bj-  the  record 
that  no  particular  iron  was  segregated  and  appropriated  to  the  contract 
by  the  plaintiffs  in  error  until  a  short  time  before  its  shipment,  in  the 
latter  part  of  April  and  the  early  part  of  Maj'.  The  defendant  in  error 
had  no  opportunity  to  inspect  it  until  it  arrived  in  Milwaukee,  and  con- 
sequently' never  accepted  the  particular  iron  appropriated  to  fill  the 
contract.  It  was  established  by  the  verdict  of  the  jurj-  that  the  iron 
shipped  was  not  of  the  qualitj'  required  hy  the  contract.  Under  these 
circumstances  the  contention  of  the  plaintiffs  in  error  is  that  the  defend- 
ant in  error,  although  the  iron  shipped  to  him  was  not  what  he  bought, 
and  could  not  be  used  in  his  business,  was  bound  to  keep  it,  and  could 
onlj'  recover  the  difference  in  value  between  the  iron  for  which  he  con- 
tracted and  the  iron  which  was  delivered  to  him. 

]  We  do  not  thing  that  such  is  the  law.  When  the  subject  matter  of  a 
pale  is  not  in  existence,  or  not  ascertained  at  the  time  of  the  contract, 
kn  undertaking  that  it  shall,  when  existing  or  ascertained,  possess 
Icertain  qualities,  is  not  a  mere  warrant}',  but  a  condition,  the  perforra- 
lance  of  which  is  precedent  to  any  obligation  upon  the  vendee  under  the 
I  contract ;  because  the  existence  of  those  qualities  being  part  of  the 
1  description  of  the  thing  sold  becomes  essential  to  its  identity,  and  the 
vendee  cannot  be  obliged  to  receive  and  pay  for  a  thing  different  from 
that  for  which  he  contracted.  Chanter  v.  Hopkins,  4  Mees.  &  W.  404  ; 
Barr  v.  Gibson,  3  Mees.  &  W.  390  ;  Gompertz  v.  Bartlett,  2  El.  &  Bl. 
849 ;  Okell  v.  Smith,  1  Stark,  N.  P.  107 ;  notes  to  Cutter  v.  Powell,  2 
Smith,  Lead.  Cas.  (7th  Amer.  Ed.)  37 ;  Woodle  v.  Whitney,  23  Wis. 
55 ;  Boothby  v.  Scales,  27  Wis.  626  ;  Fairfield  v.  Madison  Manuf  g 
Co.,  38  Wis.  346.  See  also  Nichol  v.  Godts,  lOExch.  191.  So,  in  a 
recent  case  decided  by  this  court,  it  was  said  by  Mr.  Justice  Gray  :  "A 
statement "  in  a  mercantile  contract  "  descriptive  of  the  subject  matter 
or  of  some  material  incident,  such  as  the  time  or  place  of  shipment,  is 
ordinarily  to  be  regarded  as  a  warrantj'  in  the  sense  in  which  that  term 
is  used  in  insurance  and  maritime  law ;  that  is  to  say,  a  condition  pre- 
cedent upon  the  failure  or  non-performance  of  which  the  party  aggrieved 
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may  repudiate  the  whole  contract."  Norrington  v.  Wright,  115  U.  S. 
188.  See  alsa  Filley  v.  Pope,  115  U.  S.  213.  And  so,  when  a  con- 
tract for  the  sale  of  goods  is  made  by  sample,  it  amounts  to  an  under- 
taking on  the  part  of  the  seller  witli  the  buyer  that  all  the  goods  are 
similar,  both  in  nature  and  quality,  to  those  exhibited,  and  if  thej'  do 
not  correspond  the  buyer  maj'  refuse  to  receive  them  ;  or,  if  received, 
he  may  return  them  in  a  reasonable  time  allowed  for  examination,  and 
thus  rescind  the  contract.  Lorymer  v.  Smith,  1  Barn.  &  C.  1 ;  Magee 
V.  Billingsley,  3  Ala.  679. 

The  authorities  cited  sustain  this  proposition :  that  when  a  vendor 
sells  goods  of  a  specified  quality,  but  not  in  existence  or  ascertained,  I 
and  undertalies  to  ship  them  to  a  distant  buj'er,  when  made  or  ascer-j 
tained,  and  delivers  them  to  the  carrier  for  the  purchaser,  the  latter  is 
not  bound  to  accept  them  without  examination.  The  mere  delivery  of 
the  goods  by  the  vendor  to  the  carrier  does  not  necessarily  bind  the 
vendee  to  accept  them.  On  their  arrival  he  has  the  right  to  inspect 
tliem  to  ascertain  whether  the^'  conform  to  the  contract,  and  the  right 
to  inspect  implies  the  right  to  reject  them  if  they  are  not  of  the  quality 
required  by  the  contract.  The  rulings  of  the  circuit  court  were  in 
accordance  with  these  views. 

We  have  been  referred  by  the  plaintiffs  in  error  to  the  cases  of 
Thornton  v.  Wynn,  12  Wheat.  184,  and  L^von  v.  Bertram,  20  How.  149, 
to  sustain  the  proposition  that  the  defendant  in  error  in  this  case  could 
not  rescind  the  contract  and  sue  to  recover  back  the  price  of  the  iron. 
But  the  cases  are  not  in  point.  In  the  first,  there  was  an  absolute  sale 
with  warranty  and  delivery  to  the  vendee  of  a  specific  chattel,  namelj-,  a 
race-horse ;  in  the  second,  the  sale  was  of  a  specified  and  designated 
lot  of  flour  which  the  vendee  had  accepted,  and  part  of  which  he  had 
used,  with  ample  means  to  ascertain  whether  or  not  it  conformed  to  the 
contract. 

The  cases  we  have  cited  are  conclusive  against  the  contention  of  the 
plaintiffs  in  error.  The  jury  has  found  that  the  iron  was  not  of  the 
quality  which  the  contract  required,  and  on  that  ground  the  defendant 
in  error,  at  the  first  opportunity,  rejected  it,  as  he  had  a  right  to  do. 
His  suit  to  recover  the  price  was,  therefore,  well  brought. 

Other  errors  are  assigned,  but,  in  our  opinion,  thej'  present  no  ground 
for  the  reversal  of  the  judgment,  and  do  not  require  discussion. 

Judgment  affirmed.^ 

^  The  parts  of  the  opinion  relating  to  questions  of  evidence  and  procedure  aifl 
omitted. 
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GOULD  V.  STEIN. 

149  Mass.  570.     1889. 

C.  Allen,  J.  The  determination  of  this  case  depends  upon  the  con- 
struction to  be  given  to  the  bought  and  sold  notes,  which  were  similar 
in  their  terms.  It  does  not  admit  of  doubt  that  these  notes  were  in- 
tended to  express  the  terms  of  the  sale.  They  were  carefuUj-  prepared 
and  were  read-  to  the  parties  line  by  line,  as  they  were  written.  Of 
course  all  the  existing  circumstances  may  be  looked  at,  but  the  contract 
of  the  parties  is  to  be  found  in  what  was  thus  written,  when  read  in  the 
light  of  those  circumstances.  The  goods  respecting  which  the  contro- 
versj-  has  arisen  were  a  certain  lot  of  rubber  which  the  defendants 
had  on  hand,  and  which  could  be  identified.  The  transaction  was  a  pre- 
sent sale,  and  not  an  agreement  to  deliver  rubber  in  the  future.  The 
defendants  now  contend  that  the  contract  was  executory,  and  that,  if 
there  was  anj-  warranty,  there  was  none  which  survived  the  acceptance 
of  the  goods  by  the  plaintiffs  ;  but  the  argument  that  it  was  not  an  exe- 
cuted present  sale  finds  no  support  in  the  bill  of  exceptions,  and  no 
such  point  was  taken  at  the  trial ;  and  there  is  no  occasion  to  consider 
the  further  question  whether,  in  case  of  an  executory  agreement  to  sell, 
a  warranty  will  survive  the  acceptance  of  the  goods.  The  bought  note, 
which  the  plaintiffs  put  in  evidence,  was  of  "148  bales  Ceara  scrap 
rubber,  as  per  samples,  viz.,  46  bales  of  first  quality  marked  '  A,'  102 
bales  of  second  qualitj'."  The  controversj- relates  only  to  the  102  bales. 
It  appeared  that  there  was  no  exact  standard  by  which  the  grade  of 
rubber  could  be  fixed,  but  that  it  was  a  matter  of  judgment.  The  court 
also  found  that  Ceara  rubber  of  second  qualit3'  is  well  known  in  the 
market  as  distinct  from  a  third  or  inferior  grade ;  and  there  was  evi- 
dence which  well  warranted  this  finding.  The  parties  in  their  contract 
recognized  the  existence  of  different  grades  or  qualities,  though  all  of 
the  rubber  properly  classified  as  of  first  qualit3-  or  of  second  quality 
might  not  be  of  an  exactly  uniform  standard  or  grade. 

The  plaintiffs  at  the  trial  claimed  damages  merely  on  the  ground  that 
the  102  bales  were  not  of  second  qualitj',  and  made  no  claim  of  inferi- 
ority to  the  samples  shown,  as  a  distinct  ground,  but  waived  all  claim 
founded  on  the  exhibition  of  samples,  and  the  court  found  damages  for 
the  plaintiffs  soleh'  on  the  ground  that  the  defendants  failed  to  deliver 
rubber  of  the  second  qualitj-,  ruling  that  the  broker's  note  contained  an 
absolute  warrant}-  of  second  quality  rubber.  If  this  ruling  was  right, 
it  disposes  of  the  defendants'  second  and  third  requests  for  instructions. 
The  general  rule  is  familiar  and  admitted  that  a  sale  of  goods  by  a  par- 
ticular description  imports  a  warranty  that  the  goods  are  of  that  de- 
scription. Henshaw  v.  Robins,  9  Mete.  83  ;  Harrington  v.  Smith,  138 
Mass.  92 ;  Wiiite  v.  Miller,  71  N.  Y.  118 ;  Osgood  v.  Lewis,  2  Har. 
&  G.  495  ;  Randall  v.  Newson,  L.  R.  2  Q.  B.  D.  102  ;  Jones  v.  Just, 
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L.  R.  3  Q.  B.  197;  Josling  o.  Kingsford,  13  C.  B.  n.  s.  447;  Bowes 
V.  Shand,  L.  R.  2  App.  Cas.  455.  And  where  goods  are  described  oa 
a  sale  as  of  a  certain  quality,  which  is  well  known  in  tiie  market  as  indi- 
cating goods  of  a  distinct,  though  not  absolutelj-  uniform,  grade  or 
standard,  the  description  imports  a  warranty  that  the  goods  are  of  that 
grade  or  standard.  In  such  cases,  the  words  denoting  the  grade  or 
quality  of  the  goods  are  not  to  be  treated  as  merely  words  of  general 
commendation,  but  they  are  held  to  be  words  having  a  specific  com- 
mercial signification.  Thus  in  Hastings  v.  Lo%'ering,  2  Pick.  214,  the 
words,  in  a  sale  note,  "Sold  Mr.  E.  T.  Hastings  2,000  gallons  prime 
quality  winter  oil,"  were  held  to  amount  to  a  warranty  that  the  article 
sold  agreed  with  the  description  ;  and  in  Henshaw  v.  Robins,  9  Mete. 
87,  it  was  said  that  the  doctrine  laid  down  in  that  case  has  ever  since 
been  considered  as  the  settled  law  in  this  commonwealth.  So  in  Chis- 
holm  V.  Proudfoot,  15  U.  C.  Q.  B.  203,  it  was  held  that  where  a  manu- 
facturer of  flour  marked  it  as  of  a  particular  quality-,  viz.,  "  Trafalgar 
Mills  Extra  Superfine,"  it  amounted  to  a  warranty  of  its  being  of  such 
a  quality.  A  similar  doctrine  may  be  found  in  Hogins  w.  Plympton,  11 
Pick.  97  ;  Winsor  v.  Lombard,  18  Pick.  57,  60  ;  Forcheimer  v.  Stewart, 
65  Iowa,  593 ;  Mader  v.  Jones,  1  N.  S.  Law  R.  82.  In  Gardner  v. 
Lane,  9  Allen,  492,  12  Allen,  39,  it  appeared  that  the  statutes  provided 
for  the  preparation,  division  into  different  qualities,  packing,  inspecting, 
and  branding  of  mackerel,  and  it  was  held  that  if  a  certain  number  of 
barrels  of  No.  1  mackerel  were  sold,  and  by  mistake  barrels  of  No.  3 
mackerel  were  delivered,  no  title  passed  to  the  purchaser,  and  that  the 
barrels  of  No.  3  mackerel  thus  delivered  b}-  mistake  might  be  attached 
as  property  of  the  vendor,  and  that  each  different  quality,  after  being 
thus  prepared  for  market,  was  to  be  regarded  as  a  different  kind  of 
merchandise,  so  that  no  title  passed  to  the  vendee ;  there  being  no 
assent  on  the  part  of  the  vendee  to  take  the  No.  3  mackerel  in  place  of 
those  which  he  agreed  to  buy. 

Now,  if  the  words  "  as  per  samples  "  had  not  been  in  the  bought 
note,  it  would  be  quite  plain  that  the  present  case  would  fall  within  the 
ordinary  rules  above  given.  But  the  insertion  of  those  words  raises 
the  inquirj'  whether  they  limit  the  implied  warranty  of  the  vendor,  so 
that  if  the  rubber  sold  was  equal  in  quality  to  the  sample  he  would  be 
exonerated  from  liability,  though  it  was  not  entitled  to  be  classed  as  of 
the  second  quality.  If  no  other  meaning  could  be  given  to  the  words 
' '  as  per  samples  "  except  that  they  alone  were  to  be  considered  as 
showing  the  quality  of  rubber  to  be  delivered,  the  argument  in  favor  of 
the  defendants'  view  would  be  irresistible.  So  if  there  was  a  plain  and 
necessary  inconsistencj*  between  the  two  descriptions  of  the  rubber,  it 
might  perhaps  be  successfully  contended  that  the  vendor's  obligation 
was  only  to  deliver  rubber  which  would  conform  to  the  inferior  quality 
described  ;  that  is  to  saj',  that  in  case  of  such  inconsistency,  the  words 
"  as  per  samples  "  should  prevail,  and  the  words  "  of  second  quality  " 
be  rejected.     If  it  were  to  be  held  that  the  vendor's  obligation  was 
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fulfilled  by  delivering  rubber  of  a  quality  equal  to  the  samples,  though 
it  was  not  of  the  second  qualitj-,  then  the  words  "  of  second  qualit3- " 
would  mean  nothing,  or  the}^  would  be  overborne  by  the  words  "  as  per 
samples."  But  if  it  is  found  that  the  bought  note  admits  of  a  reason- 
able construction  bj'  which  a  proper  significance  can  be  given  both  to 
the  words  "  as  per  samples  "  and  also  to  the  words  ' '  of  second  quality," 
there  will  be  no  occasion  to  disregard  either.  Cases  are  to  be  found  in 
the  books  where  such  a  construction  has  been  given  to  contracts  of 
sale.  Thus,  in  Whitney  v.  Boardman,  118  Mass.  242,  a  sale  of  Cawn- 
pore  buffalo  hides,  with  all  faults,  was  held  to  mean  with  such  faults  or 
defects  as  the  article  sold  might  have,  retaining  still  its  character  and 
identity  as  the  article  described ;  and  the  court  cited  with  approval  the 
case  of  Shepherd  v.  Kain,  5  Barn.  &  Aid.  240,  where  there  was  a  sale 
of  a  copper-fastened  vessel,  to  be  taken  "  with  all  faults,  without  allow- 
ance for  any  defects  whatsoever,"  and  this  was  held  to  mean  only  all 
faults  which  a  copper-fastened  vessel  might  have,  the  court,  saj-ing  by 
way  of  illustration :  "  Suppose  a  silver  service  sold  with  all  faults,  and 
it  turns  out  to  be  plated."  So,  in  Nichol  v.  Godts,  10  Exch.  191,  an 
agreement  for  the  sale  and  delivery  of  certain  oil,  described  as  "foreign 
refined  rape  oil,  warranted  ovAy  equal  to  samples,"  was  held  to  be  not 
complied  with  bj-  the  tender  of  oil  which  was  not  foreign  refined  rape 
oil,  although  it  might  be  equal  to  the  qualitj'  of  the  samples.  The  deci- 
sion of  this  case  has  stood  in  England,  though  not  without  some  ques- 
tioning at  the  bar.  See  Wieler  v.  Schilizzi,  17  C.  B.  619  ;  Josling  v. 
Kingsford,  13  C.  B.  s.  s.  447  ;  Mody  v.  Gregson,  L.  R.  4  Exch.  49  ; 
Jones  V.  Just,  L.  R.  3  Q.  B.  197 ;  Randall  v.  Newson,  L.  R.  2  Q.  B. 
D.  102.  In  the  present  case,  by  a  fair  and  reasonable  construction 
of  the  bought  note^  effect  can  be  given  to  both  of  the  phrases  used  to 
describe  the  rubber.  Construed  thus,  the  article  sold  was  102  bales  of 
Ceara  rubber,  of  the  second  quality,  and  as  good  as  the  samples.  The 
rubber  delivered  was  in  fact  Ceara  rubber.  There  was  no  question  that 
it  was  of  the  right  kind  ;  but  it  was  not  of  the  second  qualitj'.  There 
is  no  necessity  to  disregard  the  words  describing  the  rubber  as  of  the 
second  quality.  They  signified  a  distinct  and  well-known,  though  not 
absolutely  uniform,  grade  of  rubber.  There  was  no  exact  standard  or 
dividing  line  between  rubber  of  the  second  quality  and  of  the  third 
quality,  any  more  than  there  is  between  daylight  and  darkness.  But 
nevertheless  a  decision  may  be  reached,  and  it  may  be  easy  to  reach  it 
in  a  particular  case,  that  certain  rubber  is  or  is  not  of  the  second 
quality.  This  general  designation  being  given,  the  specification  ' '  as 
per  samples  "  being  also  included  in  the  note,  the  rubber  must  also  be 
equal  to  the  samples.  It  must  be  rubber  of  the  second  quality,  and  it 
must  be  equal  to  the  samples.  If  it  fails  in  either  particular,  it  is  of  no 
consequence  that  it  conforms  to  the  other  particular.  There  is  no  in- 
consistency in  such  a  twofold  warranty ;  and,  this  rubber  having  been 
found  to  be  not  of  the  second  quality,  the  warranty  was  broken,  with- 
out regard  to  the  question  whether  or  not  it  was  equal  to  the  samples. 
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The  fact  that  the  plaintiffs  had  an  opportunity  to  examine  the  rubber, 
and  actually  made  such  examination  as  they  wished,  will  not  neces- 
sarily do  awaj'  with  the  effect  of  the  warrant^-.  The  plaintiffs  were  not 
bound  to  exercise  their  skill,  having  a  warranty.  The}'  might  well  rely 
on  the  description  of  the  rubber,  if  they  were  content  to  accept  rubber 
which  should  conform  to  that  description.  Henshaw  v.  Robins,  9  Mete. 
83  ;  Jones  v.  Just,  L.  R.  3  Q.  B.  197.  And  the  exhibition  of  a  sample 
is  of  no  greater  effect  than  the  giving  of  an  opportunit}'  to  inspect  the 
goods  in  bulk.  Notwithstanding  the  sample  or  the  inspection,  it  is  an 
implied  term  of  the  contract  that  the  goods  shall  reasonably  answer  the 
description  given  in  its  commercial  sense.  Drummond  v.  Van  Ingen, 
L.  R.  12  App.  Cas.  284  ;  Mody  v.  Gregson,  L.  R.  4  Exch.  49  ;'  Nichol  v. 
Godts,  10  Exch.  191.  In  the  two  former  of  these  cases  it  was  held 
that  there  might  be,  and  that  under  the  circumstances  then  existing 
there  was,  an  implied  warranty  of  merchantable  quality  notwithstanding 
the  sale  was  by  a  sample,  which  sample  was  itself  not  of  merchantable 
quality,  the  defect  not  being  discoverable  upon  a  reasonable  examina- 
tion of  the  sample. 

The  point  urged  in  the  defendants'  argument,  that  the  plaintiffs' 
remedy  was  destroyed  by  their  acceptance  of  the  goods,  was  not  taken 
at  the  trial,  and  no  ruling  was  asked  adapted  to  raise  the  question  as  to 
the  eflfect  of  such  acceptance.  For  these  reasons,  in  the  opinion  of  a 
majority  of  the  court,  the  entry  must  be  :  Exceptions  ooerruled. 


DRUMMOND  et  al.  v.  VAN  INGEN  et  al. 
12  App.  Cas.  284.    1887. 

An  order  having  been  made  for  the  trial  of  certain  preliminary  issues 
of  fact  by  Day,  J.,  without  a  jury,  before  any  of  the  other  questions  of 
fact,  that  learned  judge  found  upon  the  issues  as  follows  :  — 

1.  That  there  was  an  implied  warranty  on  the  sale  of  the  goods  that 
the  cloth  should  be  merchantable  generally  as  worsted  coatings,  and 
should  be  properlj'  manufactured,  and  should  be  suitable  to  be  made 
up  into  coats  in  the  ordinary  course  of  tailors'  work.  2.  That  the 
plaintiffs  did  sell  the  cloth  for  the  purpose  of  being  made  up  into  coats 
in  the  ordinary  course  of  tailors'  work.  3.  That  it  was  an  express 
term  of  the  contract  of  sale  that  the  cloth  should  be  eiHciently  woaded 
and  dyed  so  as  not  to  fade  unduly.  4.  That  the  cloth  was  not  mer- 
chantable as  worsted  coating,  and  was  not  properly  manufactured  and 
suitable  to  be  made  up  into  coats  in  the  ordinary  course  of  tailoring, 
and  was  not  efficiently  woaded  and  dyed  within  the  meaning  of  the 
contract.  5.  That  the  cloth  was  sold  by  sample  in  the  sense  that  it 
was  to  be  similar  to  a  sample  produced  in  respect  of  weight  and  quality, 
and  that  the  term  "quality"'  covers  strength  as   distinguished  from 
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rottenness  in  cloth,  but  the  judge  is  not  satisfied  that  the  term  quality 
has  been  ordinarily  applied  to  such  a  defect  as  is  alleged  to  exist  in  the 
cloth  delivered  under  the  contract,  that  is  to  say,  slipperiness  of  weft 
nnder  warp.  6.  That  the  cloth  did  correspond  with  the  sample.  7.  That 
the  sample  was  made  to  the  defendants'  order,  and  was  seen  and 
approved  of  by  them  as  to  pattern,  color,  and  generallj'  as  to  handle. 
8  and  9.  That  the  defects  both  of  structure  and  color  in  the  cloth  and 
in  the  sample  were  latent,  and  were  not  apparent  or  discoverable  upon 
such  inspection  as  was  ordinary  and  usual  upon  sales  of  worsted  cloths 
of  this  class. 

The  Court  of  Appeal  (Lokd  Eshek,  M.  R.,  and  Fry,  L.  J.)  afHrmed 
the  findings  of  Day,  J:  From  this  decision  the  present  appeal  was 
brought. 

/Sir  Ji.  Webster,  A.  G.,  and  M.  0.  B.  JLane,  for  the  appellants. 

Waddy,  Q.  C,  and  JE.  Tindal  Atkinson,  Q.  C.  (JVilberforce,  with 
them),  for  the  respondents. 

Lord  Herschell.  My  lords,  I  think  that  the  general  principles  of 
law  which  have  to  be  applied  to  the  facts  of  this  case  are  well  settled 
and  beyond  question.  It  was  laid  down  in  Jones  v.  Bright,  5  Bing.  533, 
that  where  goods  are  ordered  of  a  manufacturer  for  a  particular  pur- 
pose, he  impliedly  warrants  that  the  goods  he  supplies  are  fit  for  that 
purpose.  This  view  of  the  law  has  been  constantly  acted  upon  from 
the  time  of  that  decision,  and  was  not  impeached  \)y  the  learned  counsel 
for  the  appellants.  It  is  equally  well  settled  that  upon  a  sale  of  goods 
of  a  specified  description,  which  the  purchaser  has  no  opportunity-  of 
examining  before  the  sale,  the  goods  must  not  onlj'  answer  that  specific 
description,  but  must  be  merchantable  under  that  description.  This 
doctrine  was  laid  down  in  Jones  v.  Just,  Law  Eep.  3  Q.  B.  197,  where 
all  the  previous  authorities  on  the  point  were  reviewed.  In  the  case  of 
Mody  V.  Gregson,  Law  Eep.  4  Ex.  49,  in  the  Exchequer  Chamber,  the 
decision  in  Jones  v.  Just  was  approved  of  and  acted  upon,  and  it  was 
further  held  that  the  implied  warrant}-  that  the  goods  supplied  are  mer- 
chantable was  not  absolutely  excluded  by  the  fact  that  the  goods  were 
sold  bj'  sample,  and  that  the  bulk  preciselj'  corresponded  with  it,  but- 
was  only  excluded  as  regards  those  matters  which  the  purchaser  might, 
by  due  diligence  in  the  use  of  all  ordinarj-  and  usual  means,  have  ascer- 
tained from  an  examination  of  the  sample.  I  think  that  the  law 
enunciated  in  these  cases  is  sound  and  not  open  to  doubt.  I  proceed 
to  consider  its  application  to  the  facts  of  the  case  before  us. 

The  plaintiffs  were  manufacturers  at  Bradford  ;  the  defendants  were 
merchants  dealing  in  woollen  and  worsted  cloths,  carrj'ing  on  business 
in  Huddersfield  and  New  York. 

The  order  for  the  goods  in  respect  of  which  the  present  litigation  has 
arisen  was  given  by  the  defendants  to  the  plaintiffs  in  1883.  The  goods 
ordered  were  described  as  ' '  worsted  coatings,"  and  they  were  to  cor- 
respond in  quality  and  weight  wit^  patterns  which  had  been  supplied 
by  the  plaintiffs.     They  were  of  a  description  known  in  the  trade  as. 
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"  corkscrew,"  having  the  warp  on  either  side  and  the  weft  not  exposed 
to  view.  The  goods,  when  delivered,  were  shipped  to  the  United  States, 
and  sold  by  the  defendants  to  various  purchasers  there.  It  turned  out, 
as  I  think  the  evidence  establishes,  that  owing  to  the  mode  of  manu- 
facture there  was  a  great  tendency  in  the  warp  to  slip,  and  this  to  so 
serious  an  extent  that  when  made  into  garments  in  the  ordinary  manner 
the  seams  gave  wa3-  with  no  more  than  ordinary  tension  and  the  braid 
became  detached  from  the  cloth.  In  consequence  of  this  defect  many 
purchasers  from  the  defendants  returned  the  goods  to  them,  or  com- 
pelled them  to  make  allowances,  for  which  they  sought  compensation 
by  counter-claim  in  the  present  action.  It  is  important  to  observe 
that  the  contract  for  1883  was  not  the  first  dealing  between  the  parties. 
The  defendants  had  purchased  of  the  plaintiffs  a  quantity  of  "  cork- 
screw" worsted  coatings  in  the  previous  j'ear,  and  I  cannot  see  any 
evidence  in  the  correspondence  which  passed,  or  in  the  oral  communica- 
tions, to  show  that  it  was  intended  by  either  of  the  parties  to  the  con- 
tract of  1883  that  the  goods  should  be  of  a  different  character  to  those 
of  the  previous  year  in  any  particular  material  to  the  controversy  which 
has  to  be  determined  in  this  action.  It  is  true  that  the  purchasers 
desired  goods  of  a  somewhat  softer  "handle;"  but  I  think,  it  is 
abundantly  clear  on  the  evidence  that  this  was  a  matter  of  "  finish,'' 
and  that  it  was  not  the  endeavor  to  give  a  softer  "  handle  "  which  led 
to  the  defect  of  excessive  slipping. 

I  have  said  that  the  goods  were,  by  the  order,  to  conform  to  certain 
patterns  supplied  by  the  plaintiffs  to  the  defendants,  and  approved  of 
by  them.  There  is  no  doubt  tliat  the  bulk  of  the  goods  corresponded 
in  every  particular  with  these  patterns ;  and  this  the  plaintiffs  allege, 
is  a  complete  answer  to  the  defendants'  claim.  The  tendency  to  slip  is 
not,  thej'  insist,  properly  to  be  called  a  defect  but  a  characteristic  of 
the  manufactured  article,  which  existed  in  the  sample  just  as  much  as 
in  the  bulk  of  the  goods.  I  do  not  think  it  is  very  material  what  name 
is  given  to  it ;  but  I  confess  it  strikes  me  that  a  characteristic  arising 
from  a  particular  mode  of  manufacture  which  renders  the  manufactured 
article  less  useful  for  the  purpose  for  which  such  an  article  is  ordinarilj^ 
used,  without,  as  far  as  appears,  any  counterbalancing  advantage,  may- 
well  be  called  a  defect. 

I  think  it  is  proved  by  the  evidence  that  this  defect  existed  to  such 
an  extent  that  the  worsted  coatings  could  not  be  used  for  the  purpose 
of  being  made  into  coats  in  the  manner  usual  with  goods  of  the  same 
general  description  and  quality,  and  that  they  could  onlj'  be  made  into 
garments  capable  of  resisting  ordinar3'  tension  by  the  adoption  of 
special  precautions,  both  in  regard  to  breadth  of  seam  and  method  of 
sewing.  The  question  arises  whether,  in  these  circumstances,  the  plain- 
tiffs have  complied  with  their  contract  by  delivering  coatings  precisely 
corresponding  in  quality  and  weight  with  the  patterns,  or  whether  they 
are  liable  to  the  defendants. 

Let  me  consider,  first,  how  the  ease  would  have  stood  if  no  samples 
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had  been  supplied.  Suppose  the  defendants  had  simply  ordered  worsted 
coatings  similar  to  those  thej'  had  purchased  in  the  previous  year,  but 
with  a  difference  of  color,  design,  and  handle.  Could  the  plaintiffs 
have  justified  supplying  under  such  an  order  coatings  such  as  those 
which  have  given  rise  to  this  litigation?  It  is  true  that  the  purpose 
for  which  tlie  goods  were  required  was  not,  as  in  Jones  v.  Bright, 
svpra,  stated  in  express  terms,  but  it  was  indicated  by  the  very 
designation  of  the  goods,  "  coatings."  I  think  that  upon  such  an  order 
the  merchant  trusts  to  the  skill  of  the  manufacturer,  and  is  entitled  to 
trust  to  it,  and  that  there  is  an  implied  warranty  that  the  manufactured 
article  shall  not  by  reason  of  the  mode  of  manufacture  be  unfit  for  use 
in  the  manner  in  which  goods  of  the  same  quality  of  material,  and  the 
same  general  character  and  designation,  ordinarily  would  be  used.  I 
think  too  that  where  the  article  does  not  compl}'  with  such  a  warranty 
it  may  properl3'  be  said  to  be  unmerchantable  in  the  sense  in  which 
that  word  is  used  in  relation  to  transactions  of  this  nature. 

It  was  urged  for  the  appellants  by  the  Attorney-General,  in  his  able 
argument  at  the  bar,  that  it  would  be  unreasonable  to  require  that  a 
manufacturer  should  be  cognizant  of  all  the  purposes  to  which  the 
article  he  manufactures  might  be  applied,  and  that  he  should  be 
acquainted  with  all  the  trades  in  which  it  may  be  used.  I  agree. 
Where  the  article  may  be  used  as  one  of  the  elements  in  a  variety 
of  other  manufactures,  I  think  it  maj-  be  too  much  to  impute  to  the 
maker  of  this  common  article  a  knowledge  of  the  details  of  everj'  man- 
ufacture into  which  it  may  enter  in  combination  with  other  materials. 
But  no  such  question  arises  here.  There  seems  nothing  unreasonable 
in  expecting  that  the  maker  of  "  coatings"  should  know  that  thej'  are 
to  be  turned  into  coats  and  other  garments,  and  that  he  should  further 
know  what  coatings  will  and  what  will  not  be  capable  of  use  for  this 
purpose  in  the  ordinary  methods. 

It  seems  to  me  not  open  to  doubt  that  in  the  case  which  I  have 
supposed  the  manufacturer  would  be  liable.  Does  it  then  make  any 
difference  that  the  plaintiffs  furnished  patterns  which  were  approved  of 
by  the  defendants,  and  that  the  goods  delivered  were  in  complete  con- 
formity with  their  patterns?  Except  upon  the  assumption  (with  which 
I  will  deal  presently)  that  the  patterns  ought  to  have  conveyed  to  the 
defendants  knowledge  of  the  defect  of  which  they  complain,  I  cannot 
think  that  it  does. 

"When  a  purchaser  states  generally  the  nature  of  the  article  he  re- 
quires, and  asks  the  manufacturer  to  supply  specimens  of  the  mode  in 
which  he  proposes  to  cari-y  out  the  order,  he  trusts  to  the  skill  of  the 
manufacturer  just  as  much  as  if  he  asked  for  no  such  specimens.  And 
I  think  he  has  a  right  to  rely  on  the  samples  supplied  representing  a 
manufactured  article  which  will  be  fit  for  the  purposes  for  which  such 
an  article  is  ordinarily  used,  just  as  much  as  he  has  a  right  to  rely  on 
manufactured  goods  supplied  on  an  order  without  samples  complying 
with  such  a  warranty. 
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I  adopt  what  was  said  by  Willes,  J.,  in  Mody  v.  Gregson,  Law  Rep. 
4  Ex.  49,  53  :  "  Tiie  object  and  use  of  eitlier  inspection  of  bulk  or 
sample  alike  are  to  give  information,  disclosing  direeth'  through  the 
senses  what  any  amount  of  circumlocution  might  fail  to  express.  It 
seems  difficult,  therefore,  to  ascribe  any  greater  effect  to  a  sample  in 
excluding  implication  than  would  be  ascribed  to  express  words  in  the 
contract  giving,  as  far  as  words  could  give,  the  same  amount  of  infor- 
mation ;  and  as  to  such  words,  the  doctrine  that  an  express  provision 
excludes  implication,  does  not  affect  cases  in  which  the  express  pro- 
vision appears  on  the  true  construction  of  the  contract  to  have  been 
superadded  for  the  benefit  of  the  buyer." 

There  is  no  doubt  that  the  implied  warranty  will  be  excluded  as  re- 
gards an}-  defects  which  the  sample  would  disclose  to  a  buyer  of  ordinary 
diligence  and  experience.  The  inquirj',  therefore,  arises  whether  the 
defendants  by  "due  diligence  in  the  use  of  all  ordinary  and  usual 
means  "  would  have  detected  in  the  patterns  the  defects  of  which  thej' 
now  complain.  I  think  not.  What' is  "  due  diligence  "  must  depend 
upon  the  circumstances.  Having  regard  to  the  order  given  in  the 
previous  year,  and  the  mode  in  which  that  order  was  fulfilled,  I  think 
that  when  the  defendants  made  the  contract  there  was  nothing  which 
could  reasonably  lead  them  to  anticipate  that  the  patterns  I'epresented 
goods  possessing  the  defect  which  was,  in  fact,  inherent  in  them.  And 
I  am  satisfied  upon  the  evidence  that  the  defendants,  who  undoubtedh' 
did  not  discern  the  defect,  did  not  fail  to  do  so  from  neglecting  to  use 
the  means  usually  adopted  by  buyers  under  like  circumstances. 

I  have  therefore  arrived  at  the  conclusion  that  the  learned  judge  who 
tried  the  case  took  a  correct  view  of  the  facts  on  this  part  of  it,  and 
that  his  decision  was  properly  affirmed  by  the  Court  of  Appeal. 

As  regards  the  other  complaint,  viz.,  that  the  goods  were  not  woaded 
according  to  contract,  I  have  nothing  to  add  to  what  has  been  said  by 
the  noble  Earl  on  the  woolsack.  It  depended  entirely  upon  disputed 
questions  of  fact,  and  I  am  not  satisfied  that  they  have  been  erroneously 
determined. 

I  therefore  concur  in  the  motion  that  has  been  made. 

Order  appealed  from  affirmed  ;  and  appeal  dismissed  with  costs.  ^ 


BRADFORD  V.  MANLY. 

13 -Mass.  139.     1816. 

Assumpsit,  to  recover  the  difference  in  value  between  two  casks  of 
cloves,  alleged  to  be  sold  by  sample  to  the  plaintifl',  and  the  cloves 
actually  delivered  in  virtue  of  the  sale.  At  the  trial,  the  plaintiff  pro- 
duced a  bill  of  parcels  of  six  hundred  and  two  pounds  of  cloves  at  one 

1  The  concurring  opinions  of  the  Eabl  of  Selbokne  and  Lord  Macnashtbn 
have  been  omitted. 
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dollar  fifty  cents  per  pound,  on  which  payment  was  acknowledged 
bj'  the  defendant.  He  then  produced  a  witness  who  testified  that  on 
the  4th  of  Januarj',  1814,  the  defendant  came  to  the  plaintiff's  store, 
with  a  sample  of  cloves  in  a  paper,  and  asked  the  plaintiff  if  he  wished 
to  purchase  some  cloves.  The  witness  examined  the  sample,  and  found 
the  cloves  to  be  of  the  best  quality  of  Ca^'enne  cloves. 

The  sample  was  not  taken  from  the  casks  sold,  but  from  an  open 
barrel,  out  of  which  those  casks  had  been  filled.  In  Maj',  1815,  the 
casks  were  opened,  and  were  found  to  contain  a  mixture  of  Caj'enne 
cloves  and  an  inferior  and  distinct  species  of  the  same  article.  Before 
instituting  this  suit,  and  after  the  defect  was  discovered,  the  plaintiff 
offered  to  return  the  cloves,  but  the  offer  was  not  accepted.  The  jury 
returned  a  verdict  for  the  plaintiff,  having  found  that  there  was  no 
fraud  in  the  sale  on  the  part  of  the  defendant. 

Davis,  Sol.  Gen.,  and  Thatcher,  for  plaintiff. 

Shaw,  for  defendant. 

Parkee,  C.  J.  The  first  point  taken  by  the  defendant's  counsel  is, 
that  parol  evidence  was  admitted  to  control  or  explain  the  contract  in 
writing  which  subsisted  between  the  parties. 

The  objection  goes  upon  the  supposition  that  a  common  bill  of  par- 
cels, given  upon  or  after  the  purchase  of  goods,  is  evidence,  and  the 
onlj-  proper  evidence,  of  such  a  contract.  But  it  is  not  so.  The  bar- 
gain is  usually  made  verbally,  and  without  any  intention  that  it  shall 
be  put  in  writing  ;  and  the  bill  of  parcels  is  intended  only  to  show  that 
the  goods  have  been  purchased  and  paid  for.  It  is  seldom  particular, 
or  descriptive  of  the  whole  contract  between  the  parties.  But  if  it 
were  not  so,  the  paper  introduced  in  this  case  is  ambiguous  with  respect 
to  the  subject  of  the  bargain ;  and  the  ambiguity  is  latent,  so  that 
parol  evidence  may  be  admitted  to  explain  it.  It  states  only  that 
"  two  casks  of  cloves  "  were  purchased  ;  leaving  it  uncertain  what  kind 
of  cloves,  of  which  it  appears  in  the  case  that  there  are  at  least  two 
kinds,  differing  materially  in  quality  and  value.  "We  think  this  objec- 
tion was  properly  overruled. 

We  may  then  come  to  the  principal  question,  viz.,  Whether  the 
evidence  in  the  cause  proved  a  contract  to  sell  cloves  of  a  different 
kind  from  those  which  were  delivered.  The  defendant  exhibited  a 
sample,  by  which  the  plaintiff  purchased.  Among  fair  dealers  there 
could  be  no  question  but  the  vendor  intended  to  represent  that  the 
article  sold  was  like  the  sample  exhibited  ;  and  it  would  be  to  be 
lamented,  if  the  law  should  refuse  its  aid  to  the  party  who  had  been 
deceived  in  a  purchase  so  made. 

The  objection  is,  that  no  action  upon  a  warranty  can  be  maintained, 
unless  the  warranty  is  express  ;  and  that  no  other  action  can  be  main- 
tained, unless  there  be  a  false  aflarmation  respecting  the  quality  of  the 
article.  If  such  were  the  law,  it  would  very  much  embarrass  the 
operations  of  trade,  which  are  frequently  carried  on  to  a  large  amount 
by  samples  of  the  articles  bought  and  sold. 
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The  authorities  cited  by  the  defendant's  counsel  have  been  carefully 
looked  into,  and  we  think  they  do  not  militate  with  this  decision; 
unless  it  be  the  case  of  the  bezoar  stone,  Chandelor  v.  Lopus,  Cro. 
Jac.  4,  Dyer,  75,  which  we  think  would  not  now  be  received  as  law  in 
England  ;  certainly  not  in  our  country.  The  vendor  sold  the  stone  as 
and  for  a  bezoar  stone,  to  one  unacquainted  with  such  articles,  and  it 
turned  out  to  be  of  inferior  value.  The  court  held  that  no  action 
would  lie ;  and  some  of  the  judges  stated  that  even  if  the  vendor 
had  known  that  it  was  not  a  bezoar,  and  it  had  been  so  alleged,  an 
action  could  not  be  maintained  without  an  express  warranty.  The 
other  case  is  that  of  Parkinson  v.  Lee,  2  East,  314.  There  the  hops 
sold  were  of  the  same  kind  and  quality  as  the  sample ;  but  there  was 
an  unknown  deterioration  b3'  fermentation,  caused  by  the  grower  of 
the  hops,  and  not  by  the  vendor.  Hops  being  usually  sold  in  pockets, 
and  the  quality  ascertained  by  sample,  it  was  held  that  the  innocent 
vendor  was  not  responsible  to  the  vendee,  for  an  unknown  inherent 
defect,  without  an  express  warrantj'.  That  case  does  not  militate 
with  our  opinion  in  the  case  at  bar. 

The  fair  import  of  the  exhibition  of  a  sample  is,  that  the  article 
proposed  to  be  sold  is  like  that  which  is  shown  as  a  parcel  of  the 
article.  It  is  intended  to  save  the  purchaser  the  trouble  of  examining 
the  whole  quantity.  It  certainly  means  as  much  as  this,  "  The  thing  I 
offer  to  sell  is  of  the  same  kind,  and  essentially  of  the  same  qualitj-,  as 
the  specimen  I  give  you."  I  do  not  know  that  it  would  be  going  too 
far  to  say  tliat  it  amounts  to  a  declaration,  that  it  is  equally  sound  and 
good.  But  it  is  not  necessarj'  to  go  so  far  in  the  present  case,  and  we 
are  not  disposed  to  question  the  correctness  of  the  decision  in  Parkin- 
son V.  Lee. 

It  is  expressly  found  by  the  jury  in  the  case  at  bar,  that  the  cloves 
delivered  were  different  in  kind  from  those  which  composed  the  sample, 
and  inferior  in  value  ;  not  from  decay  or  exposure,  but  that  there  is  a 
specific  difference  in  the  respective  plants  from  which  they  are  pro- 
duced. Surel}-,  if  a  man  were  to  exhibit  to  me  a  parcel  of  hyson  tea 
as  a  sample,  to  induce  me  to  buy  a  chest,  and  I  should  pay  him  the 
price  of  hyson ,  and  he  should  deliver  me  a  chest  of  bohea  or  souchong, 
I  might  recover  the  difference  in  value,  if  he  should  refuse  to  do  me 
justice,  althougli  he  did  not  expressly  warrant  that  the  tea  in  the  chest 
was  the  same  as  that  in  the  sample.  Indeed  the  exhibition  of  a  sample 
must,  in  all  fail-  dealing,  stand  in  lieu  of  a  warranty  or  affirmation.  It 
is  a  silent,  symbolical  warranty,  perfectly  understood  by  the  parties, 
and  adopted  and  used  for  the  convenience  of  trade. 

The  cases  must  be  very  strong  to  establish  a  principle  so  unjust,  and 
so  productive  of  distrust  and  jealousy  among  traders,  as  that  contended 
for  by  the  defendant's  counsel.  For  what  purpose  is  the  sample  exhib- 
ited, unless  it  is  intended  as  a  representative  of  the  thing  to  be  sold? 
What  wonld  an  honorable  merchant  say  if,  when  he  took  from  a  mass 
of  sugar  or  coflfee  a  small  parcel,  and  offered  to  sell  by  it,  the  man  who 
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was  dealing  with  him  should  ask  him  if  it  was  a  fair  sample,  and  call 
upon  him  to  warrant  it  so?  Mercantile  honor  would  instantly  take  the 
alarm,  and  if  such  questions  should  become  necessary',  there  would  be 
no  need  of  that  honor  which  happilj'  is  now  general  and  almost  univer- 
sallj'  relied  upon.  That  there  is  not  an  unknown  and  invisible  defect, 
owing  to  natural  causes,  or  to  previous  management  b}'  some  former 
dealer,  he  maj'  not  be  presumed  to  affirm  when  he  shows  the  sample, 
and  as  to  these  particulars  an  express  warrant}'  may  be  required,  eon- 
sistentlj'  with  confidence  in  the  fair  dealing  of  the  vendor.  But  that 
the  thing  is  the  same,  generically  and  specificallj',  as  that  which  he 
shows  for  it,  he  certainly  undertakes,  and  if  a  different  thing  is  deliv- 
ered, he  does  not  perform  his  contract,  and  must  paj'  the  difference,  or 
receive  the  thing  back  and  rescind  the  bargain,  if  it  is  offered  him. 

A  case  similar  to  this  in  principle  came  before  me  two  or  three  years 
Ago,  2it  nisi  prius.  An  advertisement  appeared  in  the  papers,  which 
was  published  bj-  a  verj-  respectable  mercantile  house,  offering  for  sale 
good  Caraccas  cocoa.  The  plaintiff  made  a  purchase  of  a  considerable 
quantity,  and  shipped  it  to  Spain,  having  examined  it  at  the  store 
before  he  purchased ;  but  he  did  not  know  the  difference  between 
Caraccas  and  other  cocoa.  In  the  market  to  which  he  shipped  it,  there 
was  a  considerable  difference  in  value,  in  favor  of  the  Caraccas.  It 
was  proved  that  the  cocoa  was  of  the  growth  of  some  other  place,  and 
that  it  was  not  worth  so  much  in  that  market.  I  held  that  the  adver- 
tisement was  equal  to  an  express  warranty,  and  the  jury  gave  damages 
accordingly.  The  defendants  had  eminent  counsel,  and  thej-  thought 
of  saving  the  question  ;  but  afterwards  abandoned  it,  and  suffered 
judgment  to  go.  Surely,  if  a  sample  of  Caraccas  cocoa  had  been 
shown  to  the  purchaser,  and  any  other  cocoa  had  been  delivered  to 
him,  the  case  would  not  have  been  less  strong. 

We  are  all  decidedly  of  the  opinion,  that  a  sale  by  sample  is  tanta- 
mount to  an  express  warranty  that  the  sample  is  a  true  representative 
of  the  kind.  There  must,  therefore,  be  entered  judgment  according  to 
the  verdict. 


JONES  V.  BRIGHT. 

5  Bingham,  533.     1829. 

Best,  C.  J.  It  is  the  duty  of  the  court,  in  administering  the  law,  to 
lay  down  rules  calculated  to  prevent  prevent  fraud  ;  to  protect  persons 
who  are  necessarily  ignorant  of  the  qualities  of  a  commodity  they  pur- 
chase ;  and  to  make  it  the  interest  of  manufacturers  and  those  who  sell 
to  furnish  the  best  article  that  can  be  supplied.  The  court  must  decide 
with  a  view  to  such  rules,  although  upon  the  present  occasion  no  fraud 
Las  been  practised   by  the  parties  calling  for  decision.     This  is  an 
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action  against,  defendants  to  recover  damages  for  the  insuffioiencj-  of 
certain  copper  which  they  furnished  for  a  particular  purpose.  It  has 
heen  asserted  that  the  invoice  is  the  only  evidence  of  such  a  contract, 
and  that  the  defendants  ought  not  to  be  bound  hy  a  loose  conversation 
at  the  time  of  the  sale. 

An  invoice,  however,  is  frequently  not  sent  till  long  after  the  contract 
is  completed,  and  is  altogether  unlike  a  broker's  note,  which  does  con- 
tain the  contract  between  the  parties ;  but  if  we  look  at  the  invoice 
alone,  we  see  in  the  present  case  that  the  copper  was  expressly  for  the 
ship  '-'■  Isabella."  However,  I  do  not  narrow  my  judgment  to  that,  but 
think  on  the  authoritj'  of  a  case  not  cited  at  the  bar,  Kain  y.  Old,  2  B. 
&  C.  634,  that  "  where  the  whole  matter  passes  in  parol,  all  that  passes 
m&y  sometimes  be  taken  together  as  forming  parcel  of  the  contract, 
though  not  alwaj's  because  matter  talked  of  at  the  commencement  of  a 
bargain  may  be  excluded  by  the  language  used  at  its  termination."  In 
that  doctrine  I  entirely  concur. 

Whatever,  then,  was  not  previous  discussion,  but  formed  part  of  the 
contract,  may  betaken  into  consideration.  In  a  contract  of  this  kind, 
it  is  not  necessarj-  that  the  seller  should  say,  "  I  warrant ;"  it  is  enough 
if  he  says  that  the  article  which  he  sells  is  fit  for  a  particular  purpose. 
Here,  when  Fisher,  a  mutual  acquaintance  of  the  parties,  introduced 
them  to  each  other,  he  said,  "  Mr.  Jones  is  in  want  of  copper  for  sheath- 
ing a  vessel ; '"  and  one  of  the  defendants  answered,  "  We  will  supply 
him  well."  As  there  was  no  subsequent  communication,  that  constituted 
a  contract,  and  amounted  to  a  warranty. 

But  I  wish  to  put  the  case  on  a  broad  principle :  If  a  man  sells  an 
article,  he  thereb}'  warrants  that  it  is  merchantable,  —  that  it  is  fit  for 
some  purpose.  This  was  established  in  Laing  v.  Fidgeon,  4  Campb.  1 69. 
If  he  sells  it  for  a  particular  purpose,  he  therebj-  warrants  it  fit  for  that 
purpose  ;  and  no  case  has  decided  otherwise,  although  there  are,  doubt- 
less, some  dicta  to  the  contrary.  Reference  has  been  made  to  cases  on 
warranties  of  horses  ;  but  there  is  a  great  difference  between  contracts 
for  horses  and  a  warranty  of  a  manufactured  article.  No  prudence  can 
guard  against  latent  defects  in  a  horse  ;  but  by  providing  proper  mate- 
rials a  merchant  may  guard  against  defects  in  manufactured  articles  ; 
as  he  who  manufactures  copper  may,  by  due  care,  prevent  the  introduc- 
tion of  too  much  oxygen  ;  and  this  distinction  explains  the  case  of  Bluett 
V.  Osborne,  1  Stark.  384,  in  which  Lord  EUenborough  held  that  the  de- 
fendant, who  had  sold  a  bowsprit,  was  not  responsible  for  a  failure  arising 
out  of  a  latent  defect  in  the  timber. 

The  decisions,  however,  touching  the  sale  of  horses  turn  on  the  same 
principle.  If  a  man  sells  a  horse  generally,  he  warrants  no  more  than 
that  it  is  a  horse ;  the  buyer  puts  no  question,  and  perhaps  gets  the 
animal  cheaper.  But  if  he  asks  for  a  carriage  horse,  or  a  horse  to 
carry  a  female  or  a  timid  and  infirm  rider,  he  who  knows  the  qualities  of 
the  animal  and  sells,  undertakes,  on  everj'  principle  of  honest}',  that  it 
is  fit  for  the  purpose  indicated.     The  selling  upon  a  demand  for  a  horse 
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with  particular  qualities  is  an  affirmation  that  he  possesses  those  quali- 
ties. So  it  has  been  decided,  if  beer  be  sold  to  be  consumed  at  Gibral- 
tar, the  sale  is  au  affirmation  that  it  is  fit  to  go  so  far.  Whether  or  not 
an  article  has  been  sold  for  a  particular  purpose  is,  indeed,  a  question 
of  fact ;  but  if  sold  for  such  purpose,  the  sale  is  an  undertaking  that  it 
is  fit.  As  to  the  puffs  to  which  allusion  has  been  made,  the  court  has 
no  wish  to  encourage  them  ;  they  are  mere  traps  for  buyers  ;  and  if  a 
case  were  to  arise  out  of  a  contract  made  under  such  circumstances, 
and  it  were  shown  that  the  article  puffed  was  of  inferior  quality,  when 
asserted  to  be  of  the  best  materials  and  workmanship,  the  seller  would 
be  bound  to  take  it  back  or  make  compensation  in  damages. 

These  principles  decide  the  present  case  in  favor  of  the  plaintiff.  After 
what  Lord  Tenterden  had  said  in  Gray  v.  Cox,  4  B.  &  C.  108, 1  declined 
expressing  an  opinion  at  nisi  prius;  but  I  expected  the  jurj*  would  have 
found  that  the  article  was  not  properly  manufactured,  for  the  testimonj'  of 
the  scientific  witnesses  was  very  clear ;  and  though  the  conduct  of  the 
defendants  was  most  upright,  the  article  they  sold  had  certainly  suffered 
in  the  manufacture.  At  all  events,  the  warranty  given  hy  them  is  not 
satisfied,  because  the  jury  find  that  there  is  an  intrinsic  defect  in  an 
article  manufactured  by  them. 

Old  cases  have  been  cited,  and  Chandelor  v.  Lopus  at  the  head  of 
them  ;  but  that  does  not  bear  on  the  question,  because  all  that  the  court 
decided  is  that,  to  render  defendants  liable,  there  must  be  a  warranty 
or  a  false  representation.  But  the  case  does  not  decide  there  must  be 
an  express  warranty  ;  an  implied  warranty  would  satisfy  the  terms  of 
the  decision.  Here  there  has  been,  in  my  opinion,  an  express  warranty. 
The  most  material  case  is  Parkinson  v.  Lee ;  but  the  point  was  not  de- 
cided there  ;  the  court  only  decided  that  a  warranty  that  hops  sold  should 
be  equal  to  sample,  were  satisfied  by  showing  that  they  were  equal  to 
sample,  although  not  perfectl}'  good  and  merchantable.  Then  the  de- 
fect complained  of  was  in  a  product  of  nature,  not  of  human  art,  and 
was  unknown  to  the  sellers.  That  case,  too,  was  decided  in  1802,  and 
Gibbs,  C.  J.,  cannot  be  supposed  to  have  been  unacquainted  with  it, 
when  he  decided  Laing  v.  Fidgeon,  in  1815  ;  yet  he  there  decided  the 
point  now  in  dispute,  that  in  every  contract  to  furnish  manufactured 
goods,  however  low  the  price,  it  is  an  implied  term  that  the  goods 
should  be  merchantable. 

The  law,  then,  resolves  itself  into  this,  that  if  a  man  sells  generally, 
he  undertakes  that  the  article  sold  is  fit  for  some  purpose  ;  if  he  sells  it 
for  a  particular  purpose,  he  undertakes  that  it  shall  be  fit  for  that  par- 
ticular purpose. 

In  the  present  case,  the  copper  was  sold  for  the  purpose  of  sheathing 
a  ship,  and  was  not  fit  for  that  purpose  ;  the  verdict  for  the  plaintiff, 
therefore,  must  stand.  The  case  is  of  great  importance,  because  it  will 
teach  manufacturers  that  they  must  not  aim  at  underselling  each  other 
by  producing  goods  of  inferior  quality,  and  that  the  law  will  protect 
purchasers  who  ai'C  necessarily  ignorant  of  the  commodity  sold. 
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FITZMAURICE  v.  PUTERBAUGH. 
45  N.  E.  (Ind.  App.)  524.     1896. 

Gavin,  J.  Appellee  sued  to  recover  damages  resulting  from  the  ex- 
plosion of  a  steam  boiler  sold  to  him  and  his  brother  by  appellant,  the 
inherent  defects  in  the  boiler  having  been  the  cause  of  the  explosion. 
The  first  paragraph  of  the  complaint  proceeds  upon  the  theory  of  a  war- 
ranty, while  the  second  counts  upon  fraudulent  representations.   .  .  . 

In  the  first  paragraph  it  appears  that  appellee  and  his  brother  were 
engaged  in  operating  a  sawmill  and  tile  factorj",  which  were  run  by  a 
steam  boiler  which  was  too  small  and  insufficient  for  the  purpose  ;  that 
they  knew  nothing  of  the  kind  or  quality  of  materials  used  in  construct- 
ing such  boilers,  but  consulted  with  appellant,  who  was  a  manufacturer 
of  steam  boilers,  told  him  the  size  and  capacity  of  their  old  boiler,  and 
that  thej'  desired  a  new  one,  and  informed  him  of  the  purpose  for  which 
they  desired  it ;  that  he  told  them  he  had  just  what  they  wanted,  —  a 
second-hand  iron  boiler  which  had  been  tried  and  tested,  and  was  better 
than  a  new  steel  boiler,  and  for  which  he  would  charge  them  $375,  the 
full  price  of  a  new  one ;  that,  relying  upon  his  statements,  thej^  pur- 
chased it,  set  it  up,  and  operated  it ;  that  appellee  afterwards  purchased 
his  brother's  interest  in  said  mill;  that  the  boiler  was  old,  patched, 
and  worn  out,  entirely  worthless,  and  unfit  for  the  purpose  for  which  it 
was  bought,  and  without  any  fault  upon  the  part  of  appellee  or  any  one 
in  charge  of  the  same,  but  solely  by  reason  of  the  inherent  weakness  of 
the  material  therein,  it  exploded,  causing  great  damage  to  the  mill,  etc. 
It  is  objected  that  there  is  here  no  direct  averment  of  warranty,  and 
that  the  statements  made  by  appellant  were  mere  matters  of  opinion,  — 
*' dealers'  chaff,"  —  upon  which  appellee  had  no  right  to  rely,  and 
which  could  not  constitute  a  warranty.  If  we  assume  (without  decid- 
ing) this  to  be  true,  still  the  facts  set  forth  abundantly  establish  an 
implied  warranty  that  the  boiler  was  reasonably  fit  for  the  purpose 
intended,  and  a  breach  thereof.  Zimmerman  v.  Druecker  (Ind.  App.), 
44  N.  E.  557 ;  Bank  v.  Fraze,  9  Ind.  App.  165,  36  N.  E.  378 ;  Mc- 
Clamrock  v.  Flint,  101  Ind.  278.   .  .   . 

Judgment  for 'plaintiff  affirmed)- 


RANDALL   v.    NEWSON. 

2  Q.  B.  D.  102.    1877. 

The  nature  of  the  action  is  stated  in  the  opinion.     At  the  trial,  the 
judge  left  to  the  jury  two  questions  :  1.  Was  the  pole  reasonably  fit  and 

1  That  part  of  the  opinion  relating  to  the  claim  of  fraud  is  omitted. 

21 


322-  KANDALL  V.   NEWSON.  [CHAP.  V. 

proper  for  the  carriage?  2.  "Was  the  defendant  guilty  of  any  negli- 
gence ?  And  he  asked  them  to  assess  the  consequential  damages,  in 
case  that  should  become  material. 

The  jury  answered  both  questions  in  the  negative,  and  as  to  the  dam- 
ages, said  they  understood  from  the  judge  that  £3  was  all  they  could 
find. 

Sills  (Cave,  Q.  C,  with  him),  for  the  defendant. 

Gates,  Q.  C,  and  Edward  Pollock,  for  the  plaintiff. 

The  judgment  of  the  court  (Kelly,  C.  B.,  Mellish,  L.  J.,  and  Brett 
and  Amphlett,  JJ.  A.)  was  delivered  by 

Bkett,  J  A.  This  case  was  tried  upon  the  footing  that  it  was  an 
action  brought  against  the  defendant,  a  coachbuilder,  to  recover  dam- 
ages in  respect  of  injuries  to  the  plaintiff's  horses  and  carriage,  by 
reason  of  the  defendant  having  supplied  to  the  plaintiff  a  defective 
carriage  pole.  The  jury  found  that  the  pole  was  not  reasonably  fit  and 
proper  for  the  use  of  the  carriage  ;  but  that  there  was  no  negligence  on 
the  part  of  the  defendant  (including,  of  course,  his  servants  or  agents) 
in  supplying  the  pole.  The  price  of  a  new  pole  was  £3.  The  damage 
done  to  the  horses  and  carriage  was  much  more.  But  the  onlj'  dam- 
ages found  by  the  jury  were  £3.  Upon  these  findings  the  Court  of 
Queen's  Bench,  applying  to  this  contract  the  principle  laid  down  in 
Eeadhead  v.  Midland  Ry.  Co.,  Law  Rep.  2  Q.  B.  412  ;  in  error  4  Q.  B. 
379,  gave  judgment  for  the  defendant.  No  dispute  was  made  at  the 
trial,  or  in  argument,  as  to  the  nature  of  the  order  given  and  accepted  ; 
the  questions  argued  were  whether  the  defendant  was  liable  at  all,  and 
what  was  the  extent  of  damages  to  which  he  might  be  subjected,  if  he 
was  liable  at  all.  Now  as  to  these  questions,  it  is  to  be  taken,  although 
nothing  specific  seems  to  ha\'e  been  said,  that  the  order  given  and  ac- 
cepted was  not  merelj'  for  a  pole  in  general,  but  for  the  supply  of  a 
pole  for  the  plaintiff's  carriage  ;  and  that  the  contract,  therefore,  was 
for  the  purchase  and  sale,  or  supplj-,  of  an  article  for  a  specific  purpose. 
In  other  words,  the  subject-matter  of  the  contract  was  not  merelj'  a 
pole,  but  a  pole  for  the  purchaser's  carriage  ;  or,  to  state  the  proposi- 
tion in  an  equivalent  form,  the  .thing  which  would,  if  the  contract  were 
formally  drawn  up,  be  described  in  it  as  the  subject-matter  of  it,  would 
not  be  merely  a  pole  generally,  but  a  pole  to  be  purchased  for  a  specific 
purpose,  namelj-,  to  be  used  in  the  plaintiff's  carriage.  The  question 
is,  what,  in  such  a  contract,  is  the  implied  undertaking  of  the  seller  as 
to  the  efficiency  of  the  pole  ?  Is  it  an  absolute  warrant}^  that  the  pole 
shall  be  reasonably  fit  for  the  purpose,  or  is  it  only  partially  to  that 
effect,  limited  to  defects  which  might  be  discovered  by  care  and  skill? 

In  order  to  decide  this  question  it  seems  advisable  to  ascertain  the 
primary  or  governing  principle  on  which  the  earlier  cases  were  decided, 
and  to  see  whether  the  principle  on  which  they  were  decided  ought  to 
be  modified  by  the  decision  in  Readhcad  v.  Midland  Ry.  Co.,  supra. 
The  earliest  case  seems  to  be  Parkinson  v.  Lee,  2  East,  314,  in  1802. 
It  is  suflBcient  to  say  of  it  that,  either  it  does  not  determine  the  extent 
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of  a  seller's  liability  on  the  contract,  or  it  has  been  overruled.  Neither 
can  the  case  of  Fisher  v.  Samuda,  1  Camp.  190,  in  1808,  be  said  to  de- 
cide anj-thing.  The  first  cases  of  importance  are  Gardiner  v.  Graj-,  4 
Camp.  144,  and  Laing  v.  Fidgeon,  6  Taunt.  108,  in  1815.  In  Gardiner 
V.  Graj-,  supra,  the  contract  was  for  the  purchase  and  sale  of  "  waste 
silk."  The  silk  was  imported,  and  the  bulk  had  not  been  seen  either 
by  the  defendant,  the  seller,  or  the  plaintiff,  the  buyer.  Lord  Ellen- 
borough  said  :  "  I  am  of  opinion  that,  under  such  circumstances  "  (i.  e. 
a  sale  of  silk  as  waste  silk)  "  the  purchaser  has  a  right  to  expect  a 
salable  article,  answering  the  description  in  the  contract.  Without  any 
particular  warrant}',  this  is  an  implied  term  in  every  such  contract." 
The  contract  was  for  the  purchase  and  sale  of  a  commodity  described 
generall}',  not  described  to  be  ordered  or  supplied  for  a  particular  pur- 
pose. The  description  of  it  was  that  it  was  waste  silk.  From  that  it 
is  implied  that  it  is,  or  in  other  words  it  is  assumed  that  it  might  be, 
specifically  described  as  salable  waste  silk.  The  decision,  therefore,  is 
that  the  commoditj'  offered  and  delivered  must  answer  the  description 
of  it  and  be  salable  waste  silk.  The  principle  is  that  the  commodity 
offered  must  answer  the  description  of  it  in  the  contract.  Laing  v. 
Fidgeon;  supra,  is  to  the  same  effect.  In  Gray  v.  Cox,  4  B.  &  C.  108, 
115,  in  1825,  the  case  was  decided  on  a  variance ;  but  Abbott,  C.  J., 
stated  that  he  was  of  opinion,  "that  if  a  person  sold  a  commoditj'  for 
a  particular  purpose,  he  must  be  understood  to  warrant  it  reasonably 
fit  and  proper  for  such  purpose."  The  commoditj'  ordered  was  copper 
for  sheathing  the  ship  "  Coventry."  It  was  proved  that  no  defect  could 
be  discovered  by  inspection  of  the  article,  and  it  was  admitted  that  the 
defendants  were  ignorant  of  the  defective  quality  of  the  copper.  It  is 
obvious  that  Lord  Tenterden  did  not  consider  the  seller  relieved  hy 
reason  of  the  defect  being  latent. 

This  ruling  of  Lord  Tenterden  was  adopted  in  the  decision  of  Jones 
V.  Bright,  5  Bing.  533,  540,  in  1829.  The  contract  was  for  copper 
sheathing  for  a  ship.  The  question  proposed  by  Ludlow,  Serjt.,  in 
argument  was,  "  whether  the  law  will,  according  to  the  dictum  of  Lord 
Tenterden,  in  Gray  v.  Cox,  supra,  lay  upon  the  seller  or  manufacturer 
an  obligation  to  warrant  in  all  cases  that  the  article  which  he  sells  shall 
be  reasonably  fit  and  proper  for  the  purpose  for  which  it  is  intended, 
and  render  him  responsible  for  all  the  consequences  which  may  result, 
if  it  shall  be  found  not  to  answer  the  purpose  for  which  it  was  designed, 
and  that,  on  account  of  some  latent  defect  of  which  he  was  ignorant, 
and  which  shall  not  be  proved  to  have  arisen  from  any  want  of  skill  on 
his  part,  or  the  use  of  improper  materials,  or  any  accident  against  which 
human  prudence  might  tiave  been  capable  of  guarding  him."  Here, 
therefore,  the  whole  proposition,  with  and  without  limitations,  was 
plainlj-  laid  before  the  judges  for  their  consideration. 

The  answer  given  hy  Best,  C.  J.,  was :  "I  wish  to  put  the  case  on  a 
broad  principle.  If  a  man  sells  an  article  he  thereby  warrants  that  it 
is  merchantable,  —  that  it  is  fit  for  some  purpose.     If  he  sells  it  for  that 
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particular  purpose,  he  thereby  warrants  it  fit  for  that  purpose.  .  .  , 
Whether  or  not  an  article  has  been  sold  for  a  particular  purpose  is,  in- 
deed, a  question  of  fact ;  but  if  sold  for  such  purpose,  the  sale  is  an 
undertaking  that  it  is  fit.  .  .  .  The  law  then  resolves  itself  into  this,  — 
that  if  a  man  sells  generally,  he  undertakes  that  the  article  sold  is  fit 
for  some  purpose  ;  if  he  sells  it  for  a  particular  purpose,  he  undertakes 
that  it  shall  be  fit  for  that  particular  purpose."  Nothing  can  be  more 
clear  than  that  the  rule  is  advisedl}'  enunciated  as  a  warranty  without 
limitation.     Brown  v.  Edgington,  2  M.  &  G.  279,  is  to  the  same  effect. 

In  Wieler  v.  Schilizzi,  17  C.  B.  619,  622;  25  L.  J.  (C.  P.)  89,  the 
contract  was  for  "  Calcutta  linseed."  Jervis,  C.  J.,  told  the  jury  that 
the  question  for  thera  to  consider  was,  "  whether  there  was  such  an  ad- 
mixture of  foreign  substances  in  it  as  to  alter  the  distinctive  character 
of  the  article,  and  prevent  it  from  answering  the  description  of  it  in  the 
contract."  Cresswell,  J.,  said:  "  The^'  were  to  saj-  whether  the  article 
delivered  reasonably  answered  the  description  of  Calcutta  linseed." 
Crowder,  J.,  said  :  "  The  jury  in  effect  found  that  the  article  delivered 
did  not  reasonably  answer  the  description  in  the  contract."  Willes,  J., 
said:  "  The  purchaser  had  a  right  to  expect,  not  a  perfect  article,  but 
an  article  which  would  be  salable  in  the  market  as  Calcutta  linseed.  If 
he  got  an  article  so  adulterated  as  not  reasonably  to  answer  that  de- 
scription, he  did  not  get  what  he  bargained  for."  In  this  case  it  is  to 
be  observed  that  all  the  judges  adopted  the  form  of  stating  the  prin- 
ciple which  was  used  by  Lord  EUenborough  in  Gardiner^;.  Gray,  supra. 
In  Nichol  v.  Godts,  10  Ex.  191  ;  23  L.  J.  (Ex.)  314,  the  contract  was 
for  "  foreign  refined  rape  oil,  warranted  only  equal  to  samples."  The 
oil  offered  was  equal  to  samples,  but  both  samples  and  oil  were  adulter- 
ated. Parke,  B.,  told  the  jury  "  that  the  statement  in  the  sold  note  as 
to  the  samples  related  to  the  quality  only  of  the  article,  and  that  accord- 
ing to  the  contract  the  defendant  was  entitled  to  have  rape  oil  delivered 
to  him."  Piatt,  B.,  in  banc,  said :  "I  understand  that  the  oil  to  be 
delivered  was  to  be  equal  to  the  samples  in  quality.  But  the  defendant 
did  not  refuse  to  accept  the  oil  tendered  to  him  on  the  ground  that  it 
did  not  equal  the  samples,  but  on  account  of  its  not  being  foreign  re- 
fined rape  oil  at  all.  And  the  learned  judge  told  the  jurj-  that  if  they 
should  think  that  was  so,  the  defendant  was  not  bound  to  accept  it. 
That  direction  was  perfectly  correct.  If  the  jurj-  had  found  that  the 
article  which  the  plaintiff  tendered  was  known  in  the  market  under  the 
name  and  description  of  foreign  refined  rape  oil,  the  plaintiff  would  have 
been  entitled  to  succeed ;  but  the  question  was  put  to  the  jurj',  and 
they  were  of  opinion  that  it  was  not  known  as  such."  And  Parke,  B., 
said  :  "  The  evidence  went  to  show  that  the  oil  offered  did  not  answer 
the  description  of  the  article  sold." 

This  form  of  stating  the  rule  was  distinctly  adopted  in  Josling  v. 
Kingsford,  13  C.  B.  n.  s.  447 ;  32  L.  J.  (C.  P.)  94,  by  Erie,  C.  J., 
and  Willes,  J.  Erie,  C.  J.,  told  the  jury,  "That  the  defendant  could 
only  perform  his  part  of  the  contract  by  delivering  that  which  in  com- 
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mercial  language  might  properly  be  said  to  come  under  the  denomina- 
tion of  oxalic  acid ;  and  that  if  they  should  be  of  opinion  that  the  article 
delivered  by  the  defendant  as  oxalic  acid  did  not  properly  fulfil  that 
description  they  should  find  for  the  plaintiff." 

I  have  cited  these  cases,  and  the  principles  laid  down  in  them,  in 
order  clearly  to  ascertain  what  is  the  primary  or  ultimate  rule  from 
which  the  rules  which  have  been  applied  to  contracts  of  purchase  and 
sale  of  somewhat  different  kinds  have  been  deduced.  Those  different 
rules,  as  applied  to  such  different  contracts,  are  carefull3-  enumerated 
and  recognized  in  Jones  v.  Just,  Law  Rep.  3  Q.  B.  197.  In  some  con- 
tracts the  undertaking  of  the  seller  is  said  to  be  only  that  the  article 
shall  be  merchantable  ;  in  others,  that  it  shall  be  reasonably  fit  for  the 
purpose  to  which  it  is  to  be  applied.  In  all,  it  seems  to  us,  it  is  either 
assumed  or  expressly  stated,  that  the  fundamental  undertaking  is,  that 
the  article  offered  or  delivered  shall  answer  the  description  of  it  con- 
tained in  the  contract.  That  rule  comprises  all  the  others ;  they  are 
adaptations  of  it  to  particular  kinds  of  contracts  of  purchase  and  sale. 
You  must,  therefore,  first  determine  from  the  words  used,  or  the  cir- 
cumstances, what,  in  or  according  to  the  contract,  is  the  real  mercantile 
or  business  description  of  the  thing  which  is  the  subject-matter  of  the 
bargain  of  purchase  or  sale,  or,  in  other  words,  the  contract.  If  that 
subject-matter  be  merely  the  -  commercial  article  or  commodity',  the 
undertaking  is,  that  the  thing  offered  or  delivered  shall  answer  that  de- 
scription, that  is  to  say,  shall  be  that  article  or  commodity,  salable  or 
merchantable.  If  the  subject-matter  be  an  article  or  commoditj-  to  be  used 
for  a  particular  purpose,  the  thing  offered  or  delivered  must  answer  that 
description,  that  is  to  say,  it  must  be  that  article  or  commoditj',  and 
reasonably  fit  for  the  particular  purpose.  The  governing  principle,  there- 
fore, is  that  the  thing  offered  and  delivered  under  a  contract  of  purchase 
and  sale  must  answer  the  description  of  it  which  is  contained  in  words  in 
the  contract,  or  which  would  be  so  contained  if  the  contract  were  ac- 
curatelj'  drawn  out.  And  if  that  be  the  governing  principle,  there  is  no 
place  in  it  for  the  suggested  limitation.  If  the  article  or  commodity 
offered  or  delivered  does  not  in  fact  answer  the  description  of  it  in  the 
contract,  it  does  not  do  so  more  or  less  because  the  defect  in  it  is  patent, 
or  latent,  or  discoverable.  And  accordinglj'  there  is  no  suggestion  of 
any  such  limitation  in  any  of  the  judgments  in  cases  relating  to  con- 
tracts of  purchase  and  sale.  Unless,  therefore,  there  is  some  binding 
authority  to  the  contrary,  we  ought  not  now  to  introduce  by  implication 
a  limitation  into  conti-acts  of  purchase  and  sale  which  has  never  been 
introduced  before. 

It  is  said  that  the  ease  of  Readhead  v.  Midland  Ry.  Co.,  Law  Rep. 
4  Q.  B.  379,  386,  in  error  is  such  a  binding  authority.  But  in  answer 
to  the  cases  cited  of  the  implied  undertaking  in  contracts  of  purchase 
and  sale,  Montague  Smith,  J.,  says  :  "  The  counsel  for  the  plaintiff  re- 
ferred to  some  of  the  cases  in  which  it  had  been  held  that  in  contracts 
for  the  supply  of  goods  for  a  particular  purpose,  there  is  an  implied 
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warranty  that  the  goods  supplied  shall  be  reasonably  fit  for  that  pur- 
pose. .  .  .  But  the  agreement  to  sell  and  supply  for  a  price  which  may 
be  assumed  to  represent  their  value  is  a  contract  of  a  different  nature 
from  a  contract  to  carry,  and  has  essentially  different  incidents  at- 
taching to  it."  It  is  true  that  the  learned  judge  afterwards  says : 
"  Even  in  the  eases  of  contracts  to  supply  goods  it  maj-  be  a  question, 
on  which  it  is  not  now  necessary  to  express  an  opinion,  how  far  and  to 
what  extent  the  vendor  would  be  liable  to  the  vendee  in  the  case  of  a 
latent  defect  of  the  kind  existing  in  the  present  case  which  no  skill  or 
care  could  prevent  or  detect."  But  it  seems  impossible  logicalh'  to 
bold  that  a  case  —  in  which  the  court  declined  to  follow  the  decisions 
on  contracts  of  purchase  and  sale,  on  the  ground  that  those  contracts 
are  of  a  different  nature  and  have  essentially  different  incidents  from 
the  contract  to  carry,  which  was  in  discussion  in  that  case  —  can  be 
fairly  binding  on  this  court,  so  as  to  oblige  it  to  introduce  a  particular 
limitation  into  a  contract  of  purchase  and  sale,  because,  in  that  case,  it 
was  introduced  into  a  contract  to  earrj'  passengers. 

The  case  of  Francis  v.  Cockrell,  Law  Rep.  5  Q.  B.  501,  503,  is  based 
upon  Readhead  v.  Midland  Rj'.  Co.,  supra,  and  is  therefore  of  itself  no 
more  a  binding  authority  on  us  in  this  case  than  the  other.  It  is  true,  how- 
ever, that  the  Lord  Chief  Baron,  going  further  than  the  doubt  expressed 
by  Montague  Smith,  J.,  does  recognize  the  limitation  as  applicable  to 
contracts  of  purchase  and  sale  (Law  Rep.  4  Q.  B.  503).  But  the  state- 
ment of  the  learned  judge  was  not  necessarj-,  and  therefore  is  not  bind- 
ing, though  of  course  inviting  a  careful  consideration  of  the  older  cases. 
After  such  consideration,  for  the  reasons  before  given,  we  are  of  opinion 
that  the  undertaking  of  the  present  defendant  was  not  restricted  b}'  the 
limitations  applied  to  the  contract  of  carriage  in  Readhead  v.  Midland 
Rj'.  Co.,  supra,  and  that  so  long  as  the  verdict  in  this  case  stands  it 
imposes  a  liability  on  the  defendant.  We  are,  therefore,  of  opinion 
that  the  judgment  of  the  Court  of  Queen's  Bench,  directing  the  judgment 
to  be  entered  for  the  defendant,  was  wrong. 

In  the  Court  of  Queen's  Bench  a  cross  rule  had  been  obtained  on  be- 
half of  the  plaintiff  for  a  new  trial,  on  the  ground  of  misdirection  as  to 
the  measure  of  damages.  In  consequence  of  the  decision  that  the  de- 
fendant was  not  liable  at  all,  it  became  useless  to  argue  the  point.  But 
Mr.  Gates  has  renewed  it  before  us,  and  has  asked  for  a  new  trial  on 
the  ground  of  such  misdirection,  desiring  to  have  such  new  trial  con- 
fined to  the  question  of  damage  onlj-.  We  think  that  a  question  should 
have  been  left  to  the  jury  similar  to  that  which  was  left  in  Smith  v. 
Green,  1  C.  P.  D.  92,  namely,  whether  the  injurj^  to  the  horses  was  or 
was  not  a  natural  consequence  of  the  defect  in  the  pole.  There  has 
been  a  miscarriage  in  this  respect  at  all  events.  We  are  asked  to  con- 
fine the  new  trial  to  the  question  of  damages,  but  considering  that  the 
real  question  is  not  whether  the  pole  was  perfect,  but  only  whether  it 
was  reasonably  fit,  we  cannot  think  that  the  findings  of  the  jurj'  as  to 
the  questions  left  to  them  in  order  to  determine  the  liability  of  the  de- 


§  3.]  B.      THE   AGREED   ARTICLE.  327 

fendant  are  so  satisfactory  as  to  authorize  us  to  confine  tiie  question  to 
be  raised  on  a  new  trial  to  the  damages  only.  We  think  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  should  be  reversed,  and  that  the 
order  should  be  for  a  new  trial  generally,  if  the  plaintiff  elects  to  have 
a  new  trial  at  all.  If  he  does  not,  the  verdict  and  judgment  for  the  plain- 
tiflf  for  £3  will  stand. 

The  plaintiff  has  succeeded  on  the  appeal,  and  should  therefore  have 
the  costs  of  the  appeal. 

Judgment  reversed. 


JONES   V.   PADGETT. 
24  Q.  B.  D.  650.     1890. 

Appeal  from  the  Westminster  County  Court. 

The  plaintiff  carried  on  the  business  of  a  woollen  merchant  at  one 
address,  and  of  a  tailor  at  another.  As  a  woollen  merchant,  he  ordered 
of  the  defendants,  wlio  were  woollen  manufacturers,  a  quantity  of  "  in- 
digo blue  cloth,"  to  be  made  according  to  sample.  He  intended  to  use 
the  cloth  in  his  business  as  a  tailor  for  the  purpose  of  making  it  into 
servants'  liveries  ;  but  the  fact  that  he  was  a  tailor  as  well  as  a  woollen 
merchant  was  unknown  to  the  defendants,  and  he  did  not  communicate 
to  them  the  particular  purpose  for  which  he  wanted  the  cloth.  The 
defendants  made  and  supplied  to  the  plaintiff  cloth  which  was  of  the 
description  ordered,  and  which  corresponded  with  the  sample.  The 
plaintiff  made  the  cloth  into  liveries  which  he  supplied  to  a  London  club 
for  the  use  of  its  servants.  After  the  liveries  had  been  in  use  for  a 
few  weeks,  they  showed  signs  of  wear,  the  surface  of  the  cloth  came 
off,  and  the  dj'e  came  out.  It  was  admitted  that  the  cloth  was  not 
strong  enough  in  texture  for  the  hard  usage  to  which  servants'  liveries 
are  subjected,  and  that  it  was  altogether  unsuitable  for  that  purpose. 
There  was  evidence  that  one  of  the  ordinary  uses  to  which  indigo  blue 
cloth  was  applied  was  the  making  of  servants'  liveries,  though  it  was 
also  frequently  used  for  other  purposes,  such  as  carriage  linings,  caps, 
and  boots.  There  was  no  evidence  that  the  cloth  supplied  by  the  de- 
fendants was  unsuitable  for  these  latter  purposes.  Before  ordering  the 
cloth  the  pla.intiff  subjected  the  sample  to  the  ordinarj'  tests  for  the 
purpose  of  ascertaining  whether  it  was  suitable  for  liveries,  and  failed 
to  discover  that  it  was  not  so.  The  plaintiff  having  sued  the  defend- 
ants for  breach  of  an  implied  warranty  that  the  cloth  was  merchant- 
able, the  judge  left  to  the  jur}-  the  question  whether  it  was  merchantable, 
as  supplied  to  woollen  merchants,  and  refused  to  leave  to  them  the 
question  whether  an  ordinary  and  usual  use  of  cloth  of  tiie  description 
ordered  was  the  making  of  it  into  liveries.  The  verdict  having  passed 
for  the  defendants,  the  plaintiff  moved  for  a  new  trial  on  the  ground  of 
misdirection. 
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Danckwerts,  for  plaintiff. 

Guiry,  for  defendants,  was  not  called  upon. 

Lord  Coleridge,  C.  J.  I  am  of  opinion  that  in  this  case  the  direction 
of  the  county  court  judge  to  the  jury  was  right,  and  that  there  was  not 
any  such  non-direction  as  made  his  direction  amount  to  a  misdirection. 
There  is  no  doubt  that  if  a  manufacturer  sells  an  article  which  he 
knows  is  bought  for  a  particular  purpose,  he  impliedly'  warrants  that  it 
is  fit  for  that  particular  purpose.  That  is  a  principle  which  was  estab- 
lished some  sixty  j-ears  ago  in  the  case  of  Jones  v.  Bright,  5  Bing. 
533,  and  has  been  acted  upon  ever  since.  But  the  present  case  is  not 
within  that  rule,  because  nothing  was  mentioned  to  the  seller  as  to  the 
particular  purpose  for  which  this  cloth  was  bought,  and  there  was 
1  nothing  to  fix  him  with  knowledge  of  that  purpose.  Here  all  that  was 
shown  was  that  the  seller  on  the  one  side  was  a  manufacturer,  and 
the  buyer  on  the  other  side  was  a  woollen  merchant.  No  doubt  it  was 
possible  that  the  buyer  might  sell  the  goods  to  some  person  or  other 
who  might  use  them  for  a  purpose  for  which  they  were  not  fit,  and  I 
may  assume  that  the  goods  here  were  unfit  for  the  particular  purpose  to 
which  the  plaintiff  applied  them.  But  there  was  nothing,  be3-ond  the 
position  of  the  parties,  to  show  that  the  seller  knew  the  specific  pur- 
pose for  which  thej^  were  bought,  and  it  could  not  be  denied  that  they 
might  have  been  used  for  a  variety  of  other  purposes  for  which  they 
were  fitted.  The  plaintiff  might  have  sold  them  to  be  used  for  purposes 
for  which  thej'  were  applicable.  But  then  it  is  said  that  the  case  of 
Drummond  v.  Van  Ingen,  12  App.  Cas.  284,  in  the  House  of  Lords  carries 
the  law  farther  than  Jones  v.  Bright,  supra.  In  my  opinion  that  is 
not  so.  There  was  no  intention  on  the  part  of  the  lords  to  extend  the 
old  rule.  Lord  Maenagten  expressly  said  that  he  did  not  go  beyond 
it;  so  also  did  Lord  Selborne.  And  Lord  Herschell,  on  whose  judg- 
ment special  reliance  has  been  placed,  was  particularly  careful  to  ex- 
plain that  he  did  not  intend  to  carry  the  doctrine  farther.  He  said : 
"It  was  urged  for  the  appellants  by  the  Attorney-General,  in  his  able 
argument  at  the  bar,  that  it  would  be  unreasonable  to  require  that  a 
manufacturer  should  be  cognizant  of  all  the  purposes  to  which  the  arti- 
cle he  manufactures  might  be  applied,  and  that  he  should  be  acquainted 
with  all  the  trades  in  which  it  may  be  used.  I  agree.  Where  the 
article  maj'  be  used  as  one  of  the  elements  in  a  variety  of  other  manu- 
factures, I  think  it  may  be  too  much  to  impute  to  the  maker  of  this 
common  article  a  knowledge  of  the  details  of  every  manufacture  into 
which  it  may  enter  in  combination  with  other  materials."  If  the  plain- 
tiff is  to  succeed,  it  must  be  on  the  ground  of  the  reasonableness  of 
imputing  such  knowledge  to  the  manufacturer.  I  do  not  see  that  there 
was  an}'  evidence  th.it  the  making  of  liveries  was  the  onlj'  purpose,  or 
even  the  most  usual  purpose,  for  which,  this  particular  kind  of  cloth 
was  ordinarily  used,  and  unless  that  is  so,  there  is  nothing  to  fix  the 
manufacturer  with  knowledge  which  would  bring  the  case  within  the 
rule. 
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Lord  Eshee,  M.  R.  The  question  which  was  left  by  the  judge  to 
the  jurj',  and  the  sufBciency  of  which  is  now  complained  of,  was 
whether  the  cloth  supplied  hy  the  defendants  to  the  plaintiff  was  mer- 
chantable as  supplied,  to  woollen  merchants.  The  cloth  in  question 
was  ordered  under  a  particular  name,  namely,  "indigo  blue  cloth,"  by 
a  woollen  merchant  of  a  woollen  cloth  manufacturer,  to  be  made  accord- 
ing to  sample.  It  was  not  denied  that  the  cloth  supplied  answered  the 
name,  nor  was  it  disputed  that  it  agreed  with  the  sample.  But  it  was 
said  that  there  was  a  breach  of  an  implied  warranty  that  it  should  be 
fit  for  the  particular  purpose  of  being  made  into  liveries.  Now  the 
rule  with  regard  to  the  implied  warranty  of  fitness  which  arises  in  the 
case  of  a  sale  of  goods  is  that  which  is  laid  down  in  Jones  v.  Just,  L. 
E.  3  Q.  B.  197,  in  the  fourth  of  the  five  classes  of  cases  there  enum- 
erated :  "  Where  a  manufacturer  or  a  dealer  contracts  to  supply  an 
article  which  he  manufactures,  or  produces,  or  in  which  he  deals,  to  be 
applied  to  a  particular  purpose,  so  that  the  buyer  necessarily-  trusts  to 
the  judgment  or  skill  of  the  manufacturer  or  dealer,  there  is  in  that  case 
an  implied  term  or  warranty  that  it  shall  be  reasonably  fit  for  the  pur- 
pose to  which  it  is  to  be  applied."  Those  are  the  limits  of  the  warranty. 
Here  the  goods  were  ordered  by  a  woollen  merchant.  He  no  doubt 
happened  also  to  be  a  tailor ;  but  that  fact  was  unknown  to  the  defend- 
ant. The  purpose  for  which  a  woollen  merchant  buys  cloth  is  to  sell  it 
again  to  others.  There  was  indeed  evidence  that  such  cloth  as  this,  if 
sold  to  a  tailor,  was  not  fit  for  one  of  the  purposes  to  which  a  tailor 
miglit  apply  it.  But  there  was  no  evidence  that  it  was  not  fit  for  other 
of  the  purposes  even  of  a  tailor.  Moreover,  the  cloth  might  have  been 
sold  hy  woollen  merchants  to  fifty  other  classes  of  persons  besides 
tailors.  There  was  no  evidence  that  wool  manufacturers  know  that 
woollen  merchants  sell  to  tailors  at  all.  The  manufacturer  here  was 
not  told,  either  expressly  or  by  implication,  that  the  goods  were  or- 
dered that  they  might  be  sold  to  tailors.  Then  is  there  any  authority 
which  establishes  that  where  goods  are  ordered  by  a  woollen  merchant 
of  a  cloth  manufacturer  the  latter  must  be  taken  to  know  that  they  may 
be  ordered  to  be  sold  to  tailors?  The  case  referred  to  in  the  House  of 
Lords  is  no  authoritj-  for  such  a  proposition,  for  there  the  goods  were 
ordered  under  the  designation  of  "  coatings,"  which  necessarily  im- 
ported that  they  were  intended  to  be  made  up  into  coats,  and  there- 
fore the  facts  of  that  case  came  within  the  precise  terms  of  the  fourth 
rule  in  Jones  v.  Just.  It  is  suggested  that  every  wool  manufacturer  is 
bound  to  know  all  the  ordinarj'  purposes  to  which  a  woollen  merchant 
may  put  the  cloth  which  he  buys  —  that  is  to  say,  he  is  bound  to  be 
acquainted  with  all  the  trades  to  which  the  woollen  merchant  may  re- 
sell it ;  but  that  is  the  very  proposition  which  Lord  Herschell  expressly 
denies.  "  It  would  be  unreasonable,"  he  saj's,  "  to  require  that  a  man- 
ufacturer should  be  cognizant  of  all  the  purposes  to  which  the  article 
he  manufactures  might  be  applied,  and  that  he  should  be  acquainted 
with  all  the  trades  in  which  it  may  be  used."     Though  he  adds  that 
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"There  seems  nothing  unreasonable  in  expecting  that  the  maker  of 
'  coatings  '  should  know  that  they  are  to  be  turned  into  coats."  And 
Lord  Selborne  says,  that  although,  "  if  the  goods  being  of  a  class 
known  and  understood,  between  merchant  and  manufacturer,  as  in  de- 
mand for  a  particular  trade  or  business,  and  being  ordered  with  a  view 
to  that  market,  are  found  to  have  in  them,  when  supplied,  a  defect 
practically  new,  not  disclosed  bj'  the  samples,  but  depending  on  the 
rnetbod  of  manufacture,  which  renders  them  unfit  for  the  market  for 
which  they  were  intended,"  the  doctrine  of  implied  warrantj'  applies  ; 
yet  that  doctrine  "ought  not  to  be  unreasonably-  extended,  so  as  to 
require  manufacturers  to  be  convei'sant  with  all  the  specialities  of  all 
trades  and  businesses  which  thej-  do  not  carry  on,  but  for  the  purposes 
of  which  goods  may  be  ordered  from  them."  The  lords  decided  that 
case  on  the  ground  that  it  came  within  the  fourth  proposition  in  Jones  ^'. 
Just,  supra,  which  proposition  they  held  to  be  applicable  to  a  ease  in 
which  the  goods  were  bought  by  sample.  But  here  there  is  no  evi- 
dence to  bring  the  case  within  that  proposition.  The  direction  of  the 
county  court  judge  was  right,  and  this  appeal  must  be  dismissed. 

Appeal  dismissed. 


EIGHT  V.  BACON. 

126  Mass.  10.    1878. 

Colt,  J.  The  judge  before  whom  this  case  was  tried  found  as  a  fact 
that  there  was  no  express  warrantj-  by  the  plaintiffs  of  the  quality  of 
the  leather  sold  to  the  defendants  ;  and  ruled,  as  a  matter  of  law,  that 
on  the  evidence,  there  could  be  no  implied  warranty  binding  upon  the 
plaintiffs. 

There  was  nothing  at  the  time  of  the  sale  said  bj-  either  party 
of  the  purpose  for  which  the  leather  was  bought ;  and  the  evidence 
that  the  defendants  were  manufacturers  of  boots  and  shoes,  and 
at  the  time  of  the  sale  asked  the  plaintiffs  if  the  leather  would  crimp,  is 
not  sufficient  to  prove  an  implied  warrantj'  on  the  part  of  the  plaintiffs 
that  the  leather  was  suitable  for  the  purpose  of  being  manufactured 
into  boots  and  shoes,  even  if  the  plaintiff  supposed  it  was  bought  for 
that  purpose.  .   .  . 

The  case  at  bar  is  an  action  upon  an  executed  sale  bj'  one  dealer  to 
another  of  a  specific  qnantitj-  of  leather,  which  the  seller  did  not  manu- 
facture, and  as  to  the  quality  of  part  of  which  he  had  no  superior  infor- 
mation. The  parties  stood  on  an  equal  footing;  the  buj-er  had  full 
opportunity  to  examine  the  goods  in  the  store  of  the  plaintiffs,  and  did 
in  fact  examine  two  rolls,  which  were  fair  samples  of  the  lot.  There 
was  no  fraud  practised.  The  leather  appeared  to  be  good,  and  both 
parties  believed  it  to  be  good  and  suitable  for  the  purpose  of  being 
manufactured  into  boots  and  shoes.     It  is  plain  that  the  buyer  inspected 
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and  selected  the  leather  himself,  without  relying  on  the  skill  and  judg- 
ment of  the  seller.  The  particular  use  which  was  to  be  made  of  it  was 
not  made  known  by  the  buyer  at  the  time  of  the  sale,  in  such  a  way  as 
to  indicate  a  purpose  to  put  upon  the  seller  the  responsibility  of  furnish- 
ing an  article  reasonably  fit  for  the  purpose  to  which  it  was  to  be 
applied.  Howard  v.  Emerson,  110  Mass.  320 ;  ^  Deming  v.  Foster, 
42  N.  H.  165."  .  .  .  Exceptions  overruled. 


BEALS  V.  OLMSTEAD. 
24  Vt.  114.    1852. 

Assumpsit  on  the  warranty  of  a  quantity  of  hay.  There  was  also  a 
count  for  monej-  had  and  received. 

Plaintiff  contracted  and  paid  for  a  mow  of  hay.  When  he  came  to 
open  it  for  removal,  he  found  it  worthless,  refused  to  take  it,  and  brought 
this  action. 

The  trial  court  directed  a  verdict  for  defendant. 

Stevens  and  Edson,  for  plaintiff. 

a.  R.  Seardsley,  for  defendant. 

By  the  Couet.  As  to  whether  the  defendant's  assertions  m  regard 
to  the  quality  of  the  hay  are  understood  to  form  the  basis  of  the  con- 
tract, there  could  be  but  one  opinion.  The  plaintiff  declined  to  examine 
the  hay,  saying  he  could  tell  nothing  about  it.  He  expressly  informed 
the  defendant  he  wanted  it  for  a  particular  use,  to  feed  his  oxen  in 
spring  and  summer  while  at  work  upon  the  railroad,  and  that  he'  must 
have  such  hay  as  would  answer  that  use.  The  defendant  then  proceeded 
to  state  that  the  hay  was  good,  cut  in  good  season,  was  well  cured,  and 
put  in  the  barn  in  good  season.  And  after  the  negotiation  had  continued 
some  days,  nothing  more  being  said  between  the  parties  in  regard  to 

1  In  tins  case  the  instruction  of  the  trial  court  that,  "  if  the  plaintiff  knew  that  the 
defendants  wanted  to  purchase  the  cow  for  the  purpose  of  immediately  cutting  It  up 
into  beef,  for  immediate  use,  tliere  would  be  an  implied  warranty  that  the  cow  was 
fit  for  that  purpose,"  was  held  to  be  erroneous. 

2  At  page  174,  the  court  said :  "  The  negotiation  was  not  for  a  yoke  of  oxen  to  do 
work  upon  a  farm.  The  purchase  was  of  the  particular  oxen  here  in  question,  then 
under  the  observation  of  the  parties,  and  tliough  both  parties  understood  that  they 
were  purchased  expressly  to  do  work  upon  a  farm,  yet  the  law  implies  no  warranty 
as  to  their  fitness  for  that  purpose.  The  purchaser  had  the  opportunity  to  require  an 
express  warranty,  if  he  thought  proper.  .  .  .  When  there  is  an  express  warranty  of 
tlie  quality  of  an  article  sold,  in  any  respect,  no  further  warranty  will  be  implied  by 
the  law.  .  .  .  With  respect  to  any  other  warranty  beyond  those  expressed,  the  maxim 
is,  expressio  facit  cessare  taciturn.  Here  there  was  an  express  warranty  as  to  the  char- 
acter and  qualities  of  the  oxen  alleged  by  the  plaintiffs  and  not  denied  by  the  defend- 
ants, the  only  question  being  whether  the  warranty  was  absolute  in  regard  to  holding 
back,  or  qualified  as  to  one  of  the  oxen.  In  such  a  case  there  could  be  no  warranty 
implied." 
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the  qualitj'  of  the  hay,  the  trade  was  closed,  and  plaintiff  paid  for  the 
haj'.  It  is  scarcelj'  possible  to  suppose  a  case  where  it  ^s  more  abso- 
lutely certain  that  the  defendant's  statements  formed  the  sole  basis  of 
the  sale  than  the  present,  and  in  such  case  the  declaration  is  ordinarily 
to  be  regarded  as  a  warrant}-.  .  .  . 

There  is  very  much  in  the  present  case  to  show  that  defendant's  state- 
ments ought  to  be  regarded  as  a  warranty.  1.  The}-  were  understood 
by  both  parties  as  forming  the  basis  of  the  contract  of  sale,  there  being 
no  good  opportunity  to  examine  the  goods,  and  none  in  fact  attempted. 
2.  Thej'  were  in  regard  to  matters  upon  which  the  defendant  was  sup- 
posed and  professed  to  have  personal  knowledge,  and,  what  he  said, 
he  asserted  positively ;  therefore  he  ought  to  expect  to  be  bound  by 
it.  3.  The  haj'  was  bought  for  a  particular  use,  and  the  defendant 
knew  plaintiff  would  not  buy  an  inferior  article.  The  sale  of  the 
haj'  then  for  this  particular  use,  ordinarily'  implies  a  warrant^'  that 
it  is  fit  for  the  use. 

The  mere  assertion  that  haj'  is  good  haj',  eertainlj'  implies  some- 
thing more  than  was  found  in  this  case,  but  good  haj'  for  the  par- 
ticular use,  cut  and  cured  well,  in  good  season,  is  sufficientlj-  definite 
one  would  think.  Judgment  reversed. 


HANSON  ET  AL.  V.  BUSSE. 
45  111.  496.     1867. 

Lawrence,  J.  This  was  an  action,  brought  by  Hanson  and  Barrett, 
against  Busse,  to  recover  the  price  of  one  hundred  and  ten  barrels  of 
apples,  sold  bj-  them  to  Busse.  The  demand  was  resisted,  on  the  ground 
that  the  apples,  when  opened,  proved  to  be  decayed  and  entirely  worth- 
less.    The  jury  found  for  the  defendant,  and  the  plaintiffs  appealed. 

The  court  gave  for  the  defendant  a  series  of  instructions,  nearly  all 
of  which  embody  the  idea  that,  if  the  plaintiffs  represented  the  apples 
to  be  good,  and  the  defendant  bought  them,  relying  upon  such  repre- 
sentations, and  thej'  were  bad  and  unmerchantable,  and  the  defendant 
offered,  at  once,  to  return  them,  he  would  not  be  liable  for  the  price. 

In  reference  to  the  sale  of  personal  property,  which  is  open  to  the 
inspection  and  examination  of  the  purchaser,  this  would  not  be  the  law. 
In  such  cases  it  is  immaterial  how  far  the  purchaser  maj-  relj*  upon  the 
representations  of  the  vendor  as  to  the  qualitj'  of  the  goods,  if  there  was 
no  intention  on  the  part  of  the  vendor  to  warrant,  and  if  he  used  no 
language  fairly  implying  such  an  intent.  The  different  rule  of  the  civil 
law  may  be  founded  on  higher  morals,  and  the  modern  decisions,  both 
in  England  and  this  countrj',  seem  to  be  tending  in  that  direction.  This 
tendencj'  is  shown  in  the  recognition  of  exceptions  to  the  rule.  But  the 
rule  itself  must  be  considered  flrmlj'  settled  in  the  common  law,  that 
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the  vendor  of  goods  which  the  purchaser  has,  at  the  time  of  purchase, 
tlie  opportunitj'  of  examining,  is  not  responsible  for  defects  of  quality, 
in  the  absence  of  fraud  and  warranty  ;  and  although  no  particular  form 
of  words  is  requisite  to  constitute  a  warranty,  j'et  a  simple  commenda- 
tion of  the  goods,  or  a  representation  that  they  are  of  a  certain  quality' 
does  not  make  a  warrantj-,  unless  the  language  of  the  vendor,  taken  in 
connection  with  the  circumstances  of  the  sale,  fairlj'  implies  an  inten- 
tion, on  his  part,  .to  be  understood  as  warranting.  The  rule  has  been 
thus  laid  down  by  this  court  in  several  cases.  Towell  v.  Gatewood, 
2  Scam.  22  ;  Adams  v.  Johnson,  15  111.  345,  and  Kohl  v.  Lindley,  39  Id. 
195.     In  the  last  case  the  rule  is  fuU^'  considered. 

But,  although  these  instructions  would  be  erroneous  if  applied  to  ordi- 
nary sales  of  personal  property  open  to  inspection,  yet  they  must  be 
considered  in  reference  to  their  application  to  this  particular  case,  and, 
tried  b}'  that  standard,  we  cannot  say  they  misled  the  jury.  As  stated 
by  this  court  in  Kohl  v.  Lindlej',  above  quoted,  one  of  the  exceptions 
to  the  general  rule  is,  where  the  sale  is  made  by  sample,  and  another, 
where  the  purchaser  has  no  opportunity  for  inspection,  the  bulk  must 
be  as  good  as  the  sample,  and,  if  there  is  no  opportunity  for  examina- 
tion, the  article  sold  must  be  what  the  vendor  represents  it  to  be.  In 
such  cases  the  maxim  caveat  emptor  can  have  no  application. 

In  the  case  before  us  the  proof  shows  that  the  110  barrels  were  piled 
up  in  tiers  at  a  railway  depot  in  Chicago.  The  purchaser  went  with 
the  clerk  of  the  plaintiffs  to  look  at  them.  They  opened  a  couple  of 
barrels  that  stood  on  the  floor.  The  purchaser  was  lame  from  rheuma- 
tism, and  requested  the  clerk  to  climb  up  and  open  a  barrel  on  the  top 
of  the  tiers.  He  did  so,  and  showed  the  purchaser  some  apples  which 
were  in  good  condition,  and  said  they  were  all  like  that.  The  plaintiffs 
had  told  the  defendant  the  apples  were  just  such  as  he  had  previously 
bought,  shipped  by  the  same  man,  and  good  handpicked  fruit.  The 
apples  in  the  three  barrels  exhibited  as  samples  were  unquestionably 
merchantable,  or  the  defendant  would  not  have  bought.  It  would  be 
unreasonable  to  require  that  he  should  have  opened  every  one  of  the 
110  barrels.  He  had  the  right  to  rely  on  the  samples  shown  to  him, 
and  on  the  representations  of  the  plaintiffs  that  the  apples  were  good. 
He  had  no  opportunity  for  the  exercise  of  his  own  judgment,  and  the 
plaintiffs  must  have  known  that  he  bought  relying  upon  their  repre- 
sentations. The  case  falls  clearly  within  the  exceptions  to  the  general 
rule  above  mentioned,  and  there  is  no  ground  for  saying  caveat  emptor. 
The  verdict  was  just,  and  the  instructions  as  applied  to  the  facts  of 
this  case  could  not  have  misled  the  jury. 

The  plaintiffs'  instructions  were  properly  refused,  because  inapplica- 
ble to  the  facts  of  this  case.  They  would  have  tended  to  mislead  the 
jury. 

The  judgment  must  be  afBrmed.  Judgment  affirmed. 
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MURCHIE  ET  AL.  V.   CORNELL  et  al. 

155  Mass.  60.     1891. 

Holmes,  J.  The  plaintiffs  agreed  to  sell,  and  the  defendants  agreed 
to  bu}-,  a  cargo  of  ice  of  three  hundred  and  sixt^-  tons,  to  be  shipped 
from  Pembroke,  Maine.  From  some  of  the  evidence  it  would  seem 
that  the  ice  was  not  identified  hy  the  contract,  but  was  to  be  supplied 
and  appropriated  to  the  contract  by  the  plaintiffs,  the  sellers.  From 
other  parts  of  the  testimonj-  it  might  be  inferred  that  the  ice  was  identi- 
fied bj'  the  contract,  but  at  a  time  and  under  circumstances  when  the 
defendants  had  no  opportunitj'  to  inspect  it  before  shipment.  The  judge 
instructed  the  jury  generally  that  there  was  an  implied  affirmation  that 
the  ice  was  of  such  a  kind  that  it  could  be  shipped,  transported  hy  sea, 
and  discharged  at  New  Bedford,  as  contemplated  by  the  contract,  and  no 
other  implied  affirmation  or  warranty.  If  the  instruction  is  wrong  in 
either  view  which  the  jury  might  have  taken  of  the  facts,  the  exceptions 
must  be  sustained,  and  it  is  unnecessarj-  to  consider  whether  the  implica- 
tion would  be  more  extensive  in  the  former  case  than  in  the  latter. 

In  some  contracts  of  the  latter  kind,  when  the  sale  is  of  specific  goods, 
but  the  buyer  has  no  chance  to  inspect  them,  the  name  given  to  the 
goods  in  the  contract,  taken  in  its  commercial  sense,  may  describe  all 
that  the  purchaser  is  entitled  to  demand.  So  it  was  held  with  regard 
to  "  Manilla  sugar^"  in  Gosslerw.  Eagle  Sugar  Reflnerj-,  103  Mass.  331. 

But  in  many  cases  like  the  present,  the  inference  is  warranted  that 
the  thing  to  be  furnished  must  be  not  only  a  thing  of  the  name  men- 
tioned in  the  contract,  but  something  more.  How  much  more  may 
depend  upon  circumstances,  and  at  times  the  whole  question  may  be  for 
the  jurj'.  If  a  very  vague  generic  word  is  used,  like  "  ice,"  which 
taken  literally  may  be  satisfied  by  a  worthless  article,  and  the  contract 
is  a  commercial  contract,  the  court  properly  may  instruct  the  jury  that 
the  word  means  more  than  its  bare  definition  in  the  dictionary,  and 
calls  for  a  merchantable  article  of  that  name.  If  that  is  not  furnished, 
the  contract  is  not  performed.  Warner  v.  Arctic  Ice  Co.,  74  Maine, 
476 ;  Swett  v.  Shumway,  102  Mass.  365,  369  ;  Whitmore  v.  South 
Boston  Iron  Co.,  2  Allen,  52,  58. 

In  a  sale  of  "  ^Vlanilla  hemp,"  like  that  of  the  sugar  in  Gossler  v. 
Eagle  Sugar  Refinery,  it  was  held  in  England  that  the  hemp  must  be 
merchantable.  Jones  v.  Just,  L.  R.  3  Q.  B.  197;  Gardiner  w.  Gray, 
4  Camp.  144  ;  Howard  v.  Hoey,  23  Wend.  350,  351  ;  Merriam  v.  Fields 
39  Wis.  578  ;  Fish  v.  Roseberry,  22  111.  288,  299  ;  Babcock  v.  Trice,  18 
111.  420.  See  Hight  v.  Bacon,  126  Mass.  10,  12;  Hastings  v.  Lever- 
ing, 2  Pick.  214,  220.  Exceptions  sustained} 

1  A  part  of  the  opinion  relating  to  a  question  of  evidence  is  omitted. 
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RODGERS  ET  AL.  V.  NILES  -m  al. 
11  Ohio  St.  48.     1860. 

Action  for  damages  for  defendants'  breach  of  contract  in  furnishing 
to  plaintiffs  three  defective  boilers,  for  which  plaintiffs  paid  $1,415. 

Plaintiffs  asked  the  court  to  charge  the  jury  that,  "  If  they  were  satis- 
fled  that  the  defendants  engaged  for  a  reasonable  consideration  to  build 
them  three  boilers,  to  run  the  engines  for  their  rolling-mill,  the  defend- 
ants impliedl}' agreed  that  the  boilers  should  be  built  of  good  materials 
and  good  workmanship,  so  as  to  answer  the  usual  purposes  of  such 
boilers." 

The  court  refused  so  to  charge,  but  charged  as  follows :  "  When  an 
article  is  ordered  from  a  manufacturer,  and  the  purpose  for  which  it 
is  intended  is  known  to  both  parties,  there  is  an  implied  agreement 
on  the  part  of  the  manufacturer  that  it  is  suited  to  the  purpose,  and  if  it 
prove  defective  in  workmanship  or  materials,  the  manufacturer  will  be 
responsible  for  all  the  legal  consequences  ;  provided,  however,  that  the 
defect  in  the  material  was  known  to  the  manufacturer  at  the  time  he 
supplied  the  article,  or  he  could  have  discovered  it  by  the  use  of  the 
ordinary  means  by  which  such  defects  could  be  discovered  by  skilful 
workmen.  That  the  manufacturer  is  not  the  absolute  insurer  of  the 
qualitj'  of  the  materials  used  ;  he  is  bound  to  select  the  proper  materials, 
and  exercise  the  best  skill,  which  should  be  competent  skill,  for  the  pur- 
pose of  discovering  any  defect  in  the  material ;  and  if,  after  careful 
examination  and  the  aid  of  all  the  appropriate  means,  he  cannot  discover 
any  defect,  he  has  performed  his  duty.  Any  hidden,  accidental  defect 
will  not  impose  a  liability  on  the  manufacturer  to  respond  in  damages.'' 
The  plaintiffs  excepted  to  the  refusal  to  charge  and  to  the  charge  as 
given.  From  a  judgment  entered  on  a  verdict  for  the  defendants,  and 
aflBrmed  at  the  general  term,  the  plaintiffs  appealed. 

Fox  and  Fox,  for  plaintiffs. 

Taft  and  Perry,  for  defendants. 

Scott,  J.  No  issue  seems  to  have  been  raised  by  the  pleadings  in 
this  case,  in  regard  to  the  terms  and  stipulations,  whether  express  or 
implied,  of  the  contract  on  which  suit  was  brought.  The  defendants 
by  not  den3ing  admitted  the  contract  to  be  as  claimed  by  the  plaintiffs ; 
and  an}'  evidence  on  that  subject  was  outside  of  the  issue.  If  the 
boilers  were  proved,  to  the  satisfaction  of  the  jurj',  to  be  defective  as 
claimed  by  the  plaintiffs,  thej^  would  have  been  entitled  to  a  verdict  in 
their  favor.  But  the  plaintiffs  themselves  offered  evidence  in  relation 
to  the  terms  of  the  contract,  without  requiring  an  amendment  of  the 
answer,  and  asked  to  have  the  jury  instructed  as  to  its  implied  stipula- 
tions, and  having  thus  in  fact  submitted  an  issue  not  presented  by  the 
pleadings,  they  would  have  no  right  to  complain,  if  the  law  governing 
that  subject  was  correctly  given  in  chai-ge  to  the  jury. 

We  proceed  then  to  the  consideration  of  the  question,  whether  tlie 
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court  below  erred  in  refusing  to  give  the  instruction  asked-  and  in  the 
instructions  actually  given. 

The  general  rule  of  the  common  law  undoubtedlj'  is  that,  upon  an 
executed  sale  c*f  specific  goods,  the  vendor  will  not  be  held  liable  for 
an^-  defects  in  the  quality  of  the  articles  sold,  in  the  absence  of  fraud,  or 
express  warrantj'.  Where  the  purchaser  is  not  deceived  by  anj-  fraudu- 
lent representations,  and  demands  no  warranty,  the  law  presumes  that 
he  depends  on  his  own  judgment  in  the  transaction,  and  applies  the 
maxim  caveat  emptor.  But  to  this  general  rule  the  requirements  of  mani- 
fest justice  have  introduced  sundry  exceptions,  of  which  some  are  as 
well  settled  as  the  rule  itself;  while  as  to  others  the  authorities  cannot 
be  easily  reconciled.  We  do  not  propose  an  investigation  of  the  sub- 
ject further  than  is  demanded  b}-  the  case  before  us.  The  piincipal,  if 
not  the  sole  exceptions  to  the  rule  are  found  in  cases  where  it  is  evident 
that  the  purchaser  did  not  relj-  on  his  own  judgment  of  the  quality  of  the 
article  purchased,  the  circumstances  showing  that  no  examination  was 
possible  on  his  part,  or  the  contract  being  such  as  to  show  that  the 
obligation  and  responsibility  of  ascertaining  and  judging  of  the  quality 
was  thrown  upon  the  vendor,  as  where  he  agrees  to  furnish  an  article 
for  a  particular  purpose  or  use.  Thus,  it  is  said  by  Mr.  Story,  "  When 
an  examination  of  goods  is,  from  their  nature  or  situation  at  the  time 
of  the  sale,  impracticable,  a  warrantj'  will  be  implied  that  they  are  mer- 
chantable. Thus,  if  goods  be  at  sea,  or  not  arrived,  or  if  thej-  fill  the 
hold  of  a  ship  so  that  nothing  but  the  surface  can  be  seen,  or  if  they  be 
in  bales  so  that  an  examination  of  the  centre  cannot  be  made  without 
tearing  each  bale  to  pieces,  the  seller  will  be  understood  to  wai-rant 
them  merchantable,  and  of  the  quality  demanded  and  expected  by  the 
bujers."     Story  on  Contracts,  §  834. 

It  is  true  that  the  warranty  of  merchantable  quality  has  in  several 
cases  been  held  to  be  limited  to  cases  where  the  examination  is 
impracticable,  and  not  merely  inconvenient.  Hyatt  v.  Boyle,  5  Gill  & 
Johns.  110  ;  Hart  v.  White,  17  Wend.  267.  So  also  the  implication  of 
warranty  is  said  not  to  extend  to  cases  where  an  examination,  though 
practicable,  would  be  fruitless,  on  account  of  the  latent  character  of  the 
defects,  but  only  to  those  cases  in  which  there  can  be  an  examination. 
1  Parsons  on  Contracts,  466.  The  same  writer,  however,  says  :  "  One 
exception  to  the  rule  of  caveat  emptor  springs  from  the  rule  itself  For 
a  requirement  that  the  purchaser  should  '  beware,'  or  should  take  care 
to  ascertain  for  himself  the  quality  of  the  thing  he  buys,  becomes  utterly 
unreasonable,  under  circumstances  which  make  such  care  impossible." 

The  vendor's  liability  on  an  implied  warrant^',  in  the  case  of  articles 
sold  for  a  particular  purpose,  is  illustrated  bj-  the  cases  of  Jones  v. 
Bright,  5  Bingham,  533 ;  Brown  v.  Edgington,  2  M.  &  G.  279  ;  Beals  v. 
Olmstead,  24  Vermont,  114  ;  Brenton  v.  Davis,  8  Blackford,  817.  Other 
cases  have  imposed  proper  limitations  on  this  doctrine,  as  in  the  cases 
of  Chanter  v.  Hopkins,  4  M.  &  W.  399,  and  OUivant  v.  Bayley,  5  Q.  B. 
288.     In  these  cases  it  was  held  that  where  a  "  known  and  ascertained 
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article  "  is  ordered  and  furnished,  though  intended  for  a  particular  use, 
the  liability  of  the  maker  and  vendor  extends  only  to  defects  in  the 
materials  and  workmanship,  and  not  to  such  as  arise  from  the  principle 
or  mode  of  construction. 

With  respect  to  the  doctrine  that  a  sale  made  for  a  particular  purpose 
implies  a  warranty  that  the  thing  sold  shall  be  fit  for  that  purpose,  it  is 
said  in  1  Smith's  Leading  Cases,  250,  that  "the  sounder  view  seems 
to  be  that  no  engagement  of  this  sort  can  be  implied  against  the  vendor, 
save  where  the  contract  is  partially  or  wholly  executor^' ;  aad  that  in 
this  case  it  is  not  in  the  nature  of  a  warrant}-,  but  of  an  implied  stipula- 
tion, forming  part  of  the  substance  of  the  contract." 

And  a  marked  distinction  will  be  found  to  pervade  all  the  authorities 
between  an  executed  sale,  where  the  property  passes  in  prcesenti,  and 
an  executory  contract  for  the  delivery  on  a  future  day  of  an  article  not 
specifically  defined  or  selected  at  that  time.  In  the  latter  case,  it  makes 
no  difference  whether  the  vendor  have  an  article  on  hand,  or  it  is  after- 
wards to  be  procured  or  manufactured.  In  neither  case  can  the  promisee 
be  compelled  to  rest  satisfied  with  an  inferior  article.  Though,  in  the 
absence  of  express  stipulation,  he  cannot  insist  that  the  article  shall  be 
of  any  special  degree  of  fineness,  yet  he  has  a  right  to  insist  that  it 
shall  be  of  medium  quality  or  goodness,  free  from  such  defects  as  would 
render  it  unmerchantable,  or  unfit  for  the  purpose  for  which  it  is  ordi- 
narily used.  Howard  v.  Hoey,  23  Wend.  351 ;  Brown  v.  Saj-les,  27  Ver- 
mont, 227;  Story  on  Contracts,  §  834;  Broom's  Legal  Maxims,  614. 
The  doctrine  is  thus  stated  by  the  writer  last  referred  to:  "Where  an 
agreement  is  for  a  specific  chattel  in  its  then  state,  there  is  no  irnplied 
warrant}'  of  its  fitness  or  merchantable  quality  ;  but  if  a  person  is  em- 
ployed to  make  a  specific  chattel,  there  the  law  implies  a  contract  on 
his  part  that  it  shall  be  fit  for  the  purpose  for  which  it  is  ordinarily 
used." 

It  but  remains  to  apply  the  principles  of  these  authorities  to  the  case 
under  review.  The  contract  sued  upon  was  executory  in  its  character. 
It  was  for  the  making  and  delivery  to  the  plaintiffs,  at  a  future  day,  of 
three  steam  boilers,  to  be  used  in  running  the  engines  of  their  rolling- 
mill.  It  must  be  clear  that  the  rule  of  caveat  emptor  can  apply  in  no 
such  case,  whether  the  contract  be  made  with  a  manufacturer  or  other 
person ;  for  the  purchaser  can  exercise  no  judgment  in  regard  to  the 
quality  of  a  thing  not  in  esse,  or  which  is.  indeterminate,  and  to  be 
tiiereafter  selected  or  produced  by  the  exercise  of  the  vendor's  sole 
judgment,  discretion,  and  will.  An}'  rule  must  be  unreasonable  which 
would  impute  to  a  purchaser  an  intention  to  rely  on  his  own  judgment 
as  to  the  quality  of  an  article,  where  the  circumstances  of  the  case  ren-  ■ 
der  it  simply  impossible  for  him  to  exercise  any  judgment  whatever. 

This  is  perhaps  not  the  case  of  an  article  agreed  to  be  furnished  for 
a  special  purpose.  It  does  not  appear  that  the  plaintiffs'  mills  required 
boilers  of  a  peculiar  quality,  and  that  this  was  known  to  the  defendants. 
But  they  did  know  that  the  boilers  were  intended  to  be  used  for  the 
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purpose  to  which  they  are  ordinarily  ai^plied, — that  is,  to  the  genera- 
tion of  steam,  to  be  used  as  a  motive  power ;  and  the^'  contracted  to 
build  them  with  reference  to  this  their  usual  purpose  and  use.  Whether 
they  were  large  enough  to  generate  sufficient  power  for  the  use  of  the 
plaintiffs'  mills  at  Iroutown  was  a  question  upon  which  the  plaintiffs 
might  judge  for  themselves.  The^-  did  so,  and  specified  the  dimensions  ; 
and  for  any  defect  in  their  judgment  the  defendants  are  not  liable.  But 
the  selection  and  procuring  of  the  materials,  and  the  manufacture 
of  the  boilers,  the  defendants  took  upon  themselves,  and  over  their 
action  in  these  matters  the  contract  of  the  parties  gave  the  plaintiffs  no 
right  of  supervision  and  no  power  of  control.  Under  these  circum- 
stances, the  defendants  must  ha  regarded  as  having  agreed  to  procure 
such  materials  and  apply  such  workmanship  as  would  furnish  to  the 
plaintiffs  steam  boilers  free  from  all  such  defects,  latent  or  otherwise, 
[as  would  render  them  unfit  for  the  ordinary  uses  contemplated  by  the 
contract. 

The  question  is,  then,  not  a  question  of  fraud,  but  of  the  performance 
of  the  implied  stipulations  of  a  contract.  It  was  well  known  bj-  the 
defendants  at  the  time  of  making  the  conti-act  that  the  plaintiffs  desired 
to  procure  steam  boilers  fit  both  in  material  and  workmanship  for  the 
use  to  which  such  boilers  are  ordinarily  applied.  They  agreed  to  sup-  • 
plj-  the  plaintiffs'  demand  in  this  behalf;  and  the  question  is,  Have 
they  performed  their  contract?  If  thej-  have  failed  through  defect  of 
material  procured  by  themselves  or  of  workmanship,  their  contract  is 
broken,  whether  such  defects  be  latent  or  visible,  and  however  honest' 
their  intentions  maj-  have  been. 

It  has  been  suggested  that  the  law  has  been  recently  held  otherwise 
by  the  Court  of  Appeals,  in  New  York,  in  the  case  of  Hoe  v.  Sanborn, 
8  Am.  Law  Reg.  740-754.  But  a  reference  to  that  case  will  show  that, 
whatever  the  terms  of  the  contract  before  the  court  may  have  been,  it 
had  been  pleaded  as  an  executed  sale,  not  as  an  executory  contract. 
Under  the  pleadings,  therefore,  that  case  was  properly  regarded  by  the 
court  as  raising  only  a  question  as  to  the  extent  of  the  manufacturer's- 
implied  warranty  in  the  case  of  an  executed  sale  of  specified  goods. 
Indeed,  the  court  fully  recognized  the  distinction  between  the  case  then 
before  them,  and  the  case  of  executory  contracts,  and  said,  what  is  evi- 
dently true,  that  the  rule  of  caveat  emptor  was  wholly  inapplicable  to 
the  latter  class  of  cases.  This  authority,  therefore,  confirms,  instead 
of  conflicting  with,  the  conclusion  we  have  arrived  at  in  this  case. 

To  a  majority  of  the  court  it  seems  clear  that  the  instruction  asked 
by  the  plaintiff  in  the  court  below  should  have  been  given,  and  that 
the  court  erred  in  the  limitation  and  exception  specified  in  the  charge 
given . 

The  judgment  is  therefore  reversed,  and  case  remanded. 

Brinkerhoff,  C.  J.,  and  Sutliff,  J.,  concurred. 

Peck  and  Gholson,  JJ.,  dissented,  on  the  ground  that  the  facts  of 
the  case  brought  it  within  the  rule  stated  as  applicable  to  the  order  of 
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goods  from  a  manufacturer  in  a  recent  decision  by  the  Court  of  Appeals 
in  New  York,  Hoe  v.  Sanborn,  8  Am.  Law.  Eeg.  740-754  :  "  The  ven- 
dor is  liable  in  such  cases  for  any  latent  defect  not  disclosed  to  the 
purchaser  arising  from  the  manner  in  which  the  article  was  manufac- 
tured ;  or  if  he  knowingly  used  improper  materials,  he  is  liable  for  that 
also,  but  not  for  any  latent  defect  in  the  material,  which  he  is  not 
shown  and  cannot  be  presumed  to  have  known."  ^ 


TENN.  RIVER  COMPRESS  CO.  v.  LEEDS  &  CO. 

37  S.  W.  389 :  97  Tenn.  574.     1896. 

Snodgrass,  C.  J.  The  plaintiff  in  error  ordered  a  cast-iron  piston 
head  of  Leeds  &  Co.,  manufacturers,  at  New  Orleans,  for  use  in  a 
60-inch  Tyler  press,  which  the  Tennessee  River  Company  was  using  in 
Chattanooga,  to  replace  one  which  had  just  been  broken.  Leeds  &  Co. 
had  made  the  one  which  broke,  and  plaintiff  in  error  ordered  the 
second  of  them  from  the  same  pattern,  with  direction  to  be  made  good 
and  strong.  The  casting  was  done,  and  was  apparently  perfect.  It 
was  forwarded  to  plaintiff  in  error,  and  was  received  and  used  by  it  for 
two  or  three  months,  when  it  broke  in  two,  as  the  other  one  had  done. 
When  Leeds  &  Co.  sued  on  the  note  given  for  this  casting,  defendant 
contested  anj^  liabilitj'  on  account  of  failure  of  consideration  and  breach 
of  implied  warranty.  There  was  a  trial  before  a  jur}-,  verdict  and  judg- 
ment for  plaintiff  for  the  amount  of  the  note,  and  defendant  appealed 
in  error.  The  only  error  assigned  is  to  the  charge  of  the  court  as  to 
ths  manufacturer's  liability  on  an  implied  warrant}''.  It  is  as  follows  : 
"The  manufacturer  warranted  impliedh'  that  the  casting  was  suitable 
for  the  purpose  for  which  it  was  designed,  ordered,  and  manufactured, 
and  that,  if  the  easting  or  piston  head  was  constructed  on  the  plan  or 
design  proper  for  the  purpose  for  which  it  was  intended,  and  if  made  of 

1  In  Englehardt  v.  Clanton,  83  Ala.  3.36  (1887),  it  is  said  by  Clopton,  J. :  "In  con- 
tracts of  purchase  and  sale,  when  an  examination  is  impracticable  from  the  nature  of 
the  article,  and  it  is  evident  that  the  purchaser  necessarily  relies  on  the  judgment  and 
skill  of  the  dealer,  the  implied  warranty  extends  to  defects  unknown  to  him.  In  such 
cases,  the  law  devolves  on  him  the  duty  and  obligation  to  ascertain  and  judge  of  the 
fitness  of  the  article  for  the  particular  use  or  purpose  for  which  he  agrees  to  furnish 
|,it.  The  circumstances  requisite  to  an  implied  warranty  in  such  case  are,  that  the 
seller  shall  be  a  manufacturer  or  dealer,  shall  hare  information  of  the  particular  use 
for  which  the  article  is  intended,  and  tlie  purchaser  trusts  to  the  judgment  or  skill  of 
the  manufacturer  or  dealer  from  necessity  or  other  sufficient  causes,  and  not  on  his 
own  judgment.  If  a  person  orders  a  specified  article  for  a  special  purpose,  and  the 
dealer  informs  him  that  he  has  no  personal  knowledge  of  the  article  or  of  its  fitness 
It  cannot  be  said  that  the  purchaser  relies  on  the  judgment  or  skill  of  the  dealer. 
He  purchases,  under  such  circumstances,  on  his  own  judgment  and  at  his  own  risk, 
The  doctrine  of  caveat  emptor  applies." 
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the  proper  material,  and  cast  in  the  proper  manner,  and  if  the  manufac- 
turer had  taken  all  precautions  known  to  have  the  piston-head  properly 
made,  and  if.  it  was  of  the  proper  dimensions,  and  if  no  defect  could  be 
ascertained  or  found  in  the  same  after  a  close  inspection,  using  the  most 
approved  tests  for  that  purpose,  that  the  manufacturer  would  not  be  liable 
for  a  latent  defect  inside  of  the  casting  which  could  not  be  found  by  any 
inspection  short  of  breaking  and  destroying  the  casting."  This  charge 
is  erroneous.  It  assumes  the  non-liability  of  a  manufacturer  for  latent 
defects  if  proper  test  had  been  applied  to  the  discovery  of  such  defects 
by  him,  and  they  had  not  been  found.  This  is  the  rule  when  applied  to 
the  purchaser  of  machinery  who  is  sued  by  persons  injured  in  its  use, 
but  is  not  the  rule  as  applied  to  the  manufacturer  who  makes  and  sells 
to  a  purchaser  machinery  for  a  special  purpose.  In  that  case  the  manu- 
facturer warrants  against  latent  defects  that  the  machinery  is  reasonably 
fit  for  the  use  to  which  it  is  to  be  applied.  He  does  not  warrant  (in  the 
absence  of  exijress  contract)  that  it  is  perfect,  or  the  best  for  that  pur- 
pose, but  only  that  it  is  reasonably'  fit  and  proper  for  the  use  designed. 
Overton  v.  Phelan,  2  Head,  445;  Bridge  Co.  v.  Hamilton,  110  U.  S. 
108 ;  Hoe  v.  Sanborn,  21  N.  Y.  552 ;  Bragg  v.  Morrill,  49  Vt.  45,  24 
Am.  R.  102.  On  the  merits  of  this  case,  it  was  a  matter  of  serious 
controversy  whether  defendant  had  not  done  all  that  was  required  of  it 
under  this  rule.  The  casting  ordered  appeared  to  be  perfect.  The  only 
defect  (discovered  after  it  broke)  was  that  there  were  certain  blowholes 
inside  of  it,  which  could  not  be  discovered  by  outside  observation 
or  test.  It  appeared  in  proof  that  it  is  impossible  to  make  a  cast- 
ing without  blowholes,  but  tliere  was  evidence  indicating  that  these  were 
of  unusual  size,  and  that  this  casting  was  exceptionallj-  defective.  In 
the  latter  case  the  defendant  might  be  liable,  which  it  certainly  would 
not  be  if  only  such  blowholes  existed  as  were  or  might  be  the  natural 
result  of  the  process  of  manufacture  from  good  material  in  the  usual 
wa}-.  If  one  orders  a  casting  which  cannot  be  made  without  blowholes, 
there  is  no  warranty  implied  that  he  will  receive  one  without  blowholes, 
but  there  is  a  warranty  that  be  maj-  not  expect  any  more  or  larger 
blowholes  than  is  usual  in  the  process  of  manufacture  designed  to 
supply  such  articles  fit  and  proper  for  use.  It  does  not  clearly  appear 
that,  even  granting  the  blowholes  in  this  machinery  were  unusual,  the 
breaking  was  thereby  occasioned  ;  but  enough  appears  to  require  that 
this  question  be  submitted  to  the  jury,  on  a  correct  charge,  along  with 
other  questions  involved,  and  especially  with  that  already  indicated,  — 
that  in  making  an  order  for  a  casting  in  which  blowholes  were  unavoid- 
able, there  was  no  warranty  that  a  purchaser  would  receive  one  without 
blowholes,  but  only  that  such  blowholes  would  not  be  unusual  or  avoid- 
able by  the  exercise  of  necessary  care  and  skill  in  the  manufacture  to 
make  the  machine  reasonably  fit  and  proper  for  use  by  eliminating  them, 
if  practicable,  according  to  the  usual  approved  method  of  casting  such 
machinery.  The  jiidjsment  will  therefore  be  reversed,  and  the  case 
remanded  for  a  new  trial. 
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BIERMAN  ET  AL.  V.  CITY  MILLS  CO. 

151  N.  Y.  482.    1897. 

Gray,  J.  The  plaintiffs  brought  this  action  to  recover  damages  of 
the  defendant  for  a  breach  of  warranty  in  the  sale  of  felt  cloths  ;  and, 
as  there  was  no  written  contract  at  the  time,  it  is  essential  to  know  the 
facts  and  circumstances  under  which  the  sales  were  made.  The  plain- 
.tiffs  were  engaged  in  business  in  the  city  of  New  York,  as  manufact- 
urers of  clothing.  The  defendant,  a  Massachusetts  corporation,  was 
engaged  in  the  business  of  the  manufacture  and  sale  of  felt  goods.  The 
plaintiffs  alleged  that  the  defendant,  through  its  lawfully  authorized 
agent,  had  represented  to  them  that  it  manufactured  a  certain  kind  of 
cloths,  fit  for  their  use  in  the  manufacture  of  coats,  and  had  requested 
them  to  purchase  some.  They  further  alleged  that,  relying  on  the  rep- 
resentation, they  had  purchased  such  cloths,  and  had  manufactured 
them  into  clothing ;  that  they  subsequently  discovered  that  the  cloths 
were  "  damaged,  of  an  inferior  quality-,  rotten,  and  unfit  for  any  pur- 
pose whatever ; "  and  that  the  defendant  had  concealed  the  defects  from 
the  plaintiffs.  They  alleged  that  the  defect  was  a  latent  one,  and  not 
discoverable  by  inspection,  and  was  indicated  by  wear;  that  many  of 
the  goods  sold  by  the  plaintiffs  had  been  returned  to  them  ;  and  that 
they  had  on  hand  a  number  of  said  coats,  which  they  had  been  unable 
to  dispose  of.  The  answer  denied  that  the  defendant  had  made  any 
representations  to  the  plaintiffs,  as  alleged,  and  denied  the  other  allega- 
tions of  the  complaint  respecting  the  cloths  sold,  and  set  up  as  a  defence, 
that  the  goods  purchased  by  the  plaintiffs  were  first-class  articles  of 
their  kind,  and  suitable  for  the  manufactui'e  of  low-priced  coats.  Upon 
the  trial  of  the  issues,  the  plaintiffs  gave  evidence  that  they  had  npt 
purchased  felt  goods  to  be  manufactured  into  clothing,  until  they  made 
the  purchases  from  the  defendant,  which  occurred  in  the  spring  of  1890, 
at  the  plaintiffs'  place  of  business  in  New  York.  The  purchase  was 
made  through  a  Mr.  Nichols,  who  showed  them  a  sample  of  the  cloth, 
and  stated  that  it  would  make  a  splendid  ulster,  that  it  wore  like  buck- 
skin, and  that  he  had  an  ulster  made  from  the  goods  which  he  had  worn 
for  two  years.  [The  judge  outlined  the  evidence  offered  by  the  parties, 
which  was  conflicting  on  several  points,  and  proceeded.] 

When  all  the  evidence  was  in,  on  motion  of  the  defendant,  a  verdict 
was  directed  in  its  favor ;  and  the  request  of  the  plaintiffs  for  leave  to 
go  to  the  jury  upon  the  questions  of  fact,  upon  the  question  of  whether 
there  was  an  express  or  implied  warranty,  and  upon  the  question  of  the 
damages,  was  denied  ;  and  an  exception  was  taken  to  that  denial.  The 
general  term  affirmed  the  judgment  entered  at  the  trial  term,  and  we 
are  required,  upon  this  appeal,  as  the  main  question,  to  consider  the 
correctness  of  the  disposition  made  of  the  case  by  the  trial  court. 

Although  the  plaintiffs   failed   to   sustain  their  allegation  that  the 
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defendant  had  made  certain  representations  to  them  respecting  the 
goods,  through  an  agent  authorized  to  make  the  same,  and,  therefore, 
failed  to  establish  an  express  warranty  on  the  part  of  the  defendant, 
their  complaint  contained  by  a  liberal  construction  a  sufficient  cause  of 
action  for  the  recovery  of  damages  for  the  breach  of  an  implied  war- 
ranty tliat  the  felt  goods  sold  were  fit  for  the  plaintiffs'  business  in  the 
manufacture  of  overcoats,  and  that  they  were  merchantable,  and  free 
from  any  remarkable  defect.  .  .  .  The  question  here,  however,  is  one 
of  a  sale,  where  the  seller  was  the  manufacturer  of  the  article  sold,  and, 
the  contract  being  executory  in  its  nature,  and  for  the  delivery  of  some- 
thing of  a  particular  kind,  there  was  the  implied  warranty,  or  promise, 
that  the  article  to  be  delivered  should  be  merchantable,  and  free  from 
any  remarkable  defect.  Mellor,  J.,  in  Jones  v.  Just,  L.  R.  3  Q.  B.  197, 
after  reviewing  decisions  illustrative  of  when  the  rule  of  caveat  emptor 
does  or  does  not  apply  in  sales,  stated,  as  one  of  the  results,  as  follows : 
"Where  a  manufacturer  undertakes  to  supply  goods,  manufactured  by 
himself,  or  in  which  he  deals,  but  which  the  vendee  has  not  had  the 
opportunity  of  inspecting,  it  is  an  implied  term  in  the  contract  that  he 
shall  supply  a  merchantable  article."  The  same  principle  was  laid  down 
in  Howard  v.  Hoey,  23  Wend.  350,  and  in  Hoe  v.  Sanborn,  21  N.  Y. 
552,  with  respect  to  the  obligation  of  a  seller,  under  an  executorj'^  con- 
tract to  deliver  an  indeterminate  thing  of  a  particular  kind,  that  it  shall 
be  free  from  anj'  remarkable  defect.  [After  citing  with  approval  Bridge 
Co.  V.  Hamilton,  110  D.  S.  108,  and  Carleton  v.  Lombard,  149  N.  Y. 
137,  the  judge  continued.]  The  principles  of  adjudged  cases  applj-  to 
the  one  before  us.  The  defendant  was  the  manufacturer  of  the  article 
which  it  sold  to  the  plaintiffs,  and  the  circumstances  of  the  case  were 
such  as  to  irnply  a  promise  on  its  part  that  the  article  which  it  manu- 
factured and  delivered  to  the  plaintiffs  should  be  free  from  any  latent 
defect.  It  was  under  the  obligation  to  furnish  an  article,  not  of  the 
higher  qualitj-,  necessarily,  but  one  that  was  merchantable,  and  free 
from  any  remarkable  defect  arising  from  the  process  of  manufacture. 
Although  there  is  no  evidence  that  Nichols  was  expressly  empowered 
to  represent  the  defendant  in  the  transaction,  the  adoption  of  his 
assumed  agency  to  sell  its  product  charged  it  with  knowledge  of  the 
use  to  which  that  product  was  to  be  put,  and  imposed  the  duty  of 
delivering  goods  which  should  be  merchantable  and  reasonably  fit  for 
that  use,  and  a  consequent  liability  for  a  failure  attributable  to  defects 
in  the  processes  of  manufacture  or  in  the  materials  employed. 

We  must  differ  with  the  general  term  in  the  supposition,  as  expressed 
in  the  opinion,  that  there  was  no  evidence  that  the  goods  could  not  be 
made  into  coats  which  would  stand  the  wear  of  ordinary  felt  cloths,  and, 
therefore,  that  it  was  not  shown  that  the  goods  were  unmerchantable, 
and  in  the  further  supposition  that  the  strength  of  the  goods  could 
have  been  tested  in  the  ordinary  manner,  and  that  there  was  no  latent 
defect  discoverable  upon  use.  The  learned  justices  have  overlooked 
the  evidence  in  behalf  of  the  plaintiffs  in  these  respects.     To  be  sure, 
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that  may  have  been  the  effect  of  the  evidence  introduced  on  behalf  of 
the  defendant ;  but  it  was  in  conflict  with  the  plaintiffs'  evidence.  If 
the  evidence  of  the  plaintiffs  is  to  be  believed,  the  defendant  improperly 
manufactured  the  felt  cloth,  or  certainly  some  of  it,  which  was  delivered 
to  the  plaintiffs,  by  using  what  was  called  "  too  short  stock,"  or 
"  shoddy,"  as  a  consequence  of  which  the  cloth  was  "  tender  "  and  "  un- 
even," and  liable  to  separate,  and  "  breaks,"  or  holes  would  appear 
upon  exposure  by  wear.  The.  evidence  tended  to  show,  on  behalf  of 
the  plaintiffs,  that  the  defect  in  the  cloth  was  not  discoverable  upon 
inspection,  and  could  not  be  tested  as  to  its  durability  and  qualitj', 
except  by  actual  wear.  The  use  of  improper  stock  in  the  manufacture 
of  the  cloth  might  only  make  it  tender  and  unserviceable  in  particular 
places,  and,  therefore,  this  was  not  a  case  where  the  plaintiffs  could  be 
said  to  have  been  concluded  bj-  their  acceptance  and  retention  of  the 
cloth  for  manufacturing  into  ulsters.  The  obligation  of  the  defendant 
would  survive  the  plaintiffs'  acceptance  of  the  goods,  if  the  latent 
defects  were  not  discoverable  upon  inspection.  Upon  all  the  evidence, 
the  case  should  have  been  submitted  to  the  jurj',  to  determine  whether 
there  had  been  a  breach  of  an  implied  warranty  that  the  felt  cloth  should 
be  merchantable.  It  was  for  them  to  say  whether  it  was  unmerchant- 
able, and  unflt  for  plaintiffs'  purposes,  because  of  the  use  of  defective 
material ;  and,  if  thej'  believed  the  evidence  to  that  effect,  and  that  the 
defect  was  not  discoverable  by  the  plaintiffs  upon  the  usual  and 
ordinary  inspection  and  tests  in  such  cases,  they  would  be  justified  in 
awarding  damages  to  the  plaintiffs,  measured  by  the  loss  shown  by 
them  to  have  been  actually  sustained,  in  the  return  upon  their  hands  of 
defective  ulsters,  as  well  as  in  the  manufactured  coats  left  on  hand,  if 
unsalable,  because  valueless  through  defects  in  the  material  from  which 
made.  For  the  error,  therefore,  committed  by  the  trial  court  in  direct- 
ing a  verdict  for  the  defendant,  there  must  be  a  new  trial  of  the  issues, 
wherein  the  cause  may  be  submitted  to  the  jury  upon  the  evidence.  .  .  . 
The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event.     All  concur. 

Judgment  reversed. 


SEITZ   V.  BREWERS'   REFRIGERATING   CO. 

]2  Sup.  Ct.  E.  46:  141  U.  S.  510.     1891. 

This  was  an  action  brought  by  the  Brewers'  Refrigerating  Machine 
Companj'  against  Michael  Seitz  upon  a  written  contract  made  the  11th 
day  of  January,  1879,  to  supply  Seitz  with  a  No.  2  size  refrigerating 
machine,  as  constructed  by  the  plaintiff,  by  the  15th  day  of  March,  1879, 
or  as  soon  thereafter  as  possible,  the  machine  to  be  delivered  at  tlie 
depot  or  wharf  in  Philadelphia,  Penn.,  and  to  be  put  up  and  put  in 
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operation  in  the  brewerj'  of  the  said  partj'  of  the  second  part,  at  258- 
264  Maujer  Street,  at  Brooklyn,  E.  D.,  N.  Y.  The  agreed  price  was 
nine  thousand  four  hundred  and  fifty  dollars. 

The  complaint  alleged  compliance  with  the  contract  in  every  respect 
by  the  plaintiff,  and  breach  of  the  promise  to  pay  the  purchase  price. 
The  defendant  stated  in  his  amended  answer,  among  other  things,  that 
the  machine  placed  in  defendant's  brewery  was  worthless,  and  inca- 
pable of  operating  to  produce  the  results  represented  by  plaintiff  to 
this  defendant  as  an  inducement  to  enter  into  the  aforesaid  agreement ;, 
that  said  machine  has  not  been  accepted  by  this  defendant,  nor  oper- 
ated, or  attempted  to  be  operated,  by  defendant,  his  agents,  employees, 
nor  anj'  other  person  acting  b}'  or  under  his  authoritj-,  and  did  not  pass- 
out  of  the  control  of  the  plaintiff ;  nor  has  the  said  machine  been  used 
by  him  in  his  said  brewerj-,  because  said  machine  was  worthless,  and 
incapable  of  serving  any  useful  purpose  therein  ;  that  defendant  entered 
into  the  contract  upon  the  representations  of  the  plaintiff  to  the  effect 
that  the  No.  2  machine  referred  to  in  the  contract"  set  forth  in  the 
complaint  would  cool,  and  was  capable  of  cooling,  a  space  of 
150,000  cubic  feet  of  air,  continuously  to  a  temperature  sufficiently 
low  for  the  purpose  of  manufacturing  beer  in  the  defendant's  brew- 
er3',  that  is  to  sa)',  to  a  temperature  in  the  neighborhood  of  40°^ 
Fahrenheit. 

Evidence  on  defendant's  behalf  was  admitted,  tending  to  show  that,, 
prior  to  the  execution  of  the  contract,  plaintiffs  agents  had  repre- 
sented that  the  machine  would  cool  150,000  cubic  feet  to  40°  Fahren- 
heit ;  that  defendant  had  been  cooling  his  brewery  with  ice,  and  wished 
the  machine  to  cool  the  rooms  to  about  the  same  extent ;  and  that  the 
machine  did  not  cool  the  rooms  as  desired.  On  cross-examination  of 
the  defendant's  agent,  it  appeared  that  on  January  13,  1879,  he  wrote 
to  the  secretar}' of  the  refrigerating  company:  "In  spealiing  to  Mr. 
M.  Seitz  to-daj',  he  said  that  your  agreement  was  verj'  unsatisfactory 
to  him  ;  in  fact,  that  before  he  would  get  the  machine  that  he  wanted  a. 
•written  guaranty  from  you  that  you  would  cool  his  building,  which  you 
have  seen,  to  3 J  E.,  and  keep  it  at  that  all  the  time;  otherwise  he 
would  not  have  the  machine,  as  he  would  have  no  use  for  it,  as  he 
would  have  to  put  himself  to  great  expense  and  great  risk  at  the  same 
time."  To  wliich  plaintiff  responded,  January  20th:  "I  regret  to- 
hear  that  Mr.  Seitz  feels  dissatisfaction  with  the  contract  made  with 
hira.  The  guaranty  he  now  asks  for  in  addition,  it  would  not  be 
proper  for  us  to  give,  as  Mr.  Seitz  himself  will  see  on  further  reflec- 
tion, we  think.  The  maintenance  of  a  certain  temperature  in  his 
rooms  is  not  solely  dependent  upon  our  machines  ;  in  fact,  there  are  a 
great  manj'  other  things  entirely  beyond  the  control  of  the  machine 
which  influence  this  temperature.  The  mode  of  working  the  rooms, 
the  water  used  for  washing,  the  fermentation,  and  many  other  things, 
might  be  mentioned  in  this  connection  as  matters  which  we  cannot 
control,  and  which  nevertheless  are  most  important  considerations  in. 
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the  maintenance  of  a  given  temperature.  "We  are  confident,  from  the 
experience  with  the  Portner  machine  during  last  summer  and  fall,  that 
the  machine  sold  to  Mr.  Seitz  will  not  onlj'  give  him  the  desired  low 
temperature,  but  will,  in  addition,  give  him  what  he  never  before  had 
in  the  warmer  months,  namel}',  pure  and  dry  air.  The  machine  we 
are  building  for  him  is  in  raan^-  respects  far  superior  (aside  from  size) 
to  the  Portner  machine,  and  when  he  has  had  it  a  year  we  believe  he 
would  not  part  with  it  for  anj'  monej',  if  he  could  not  replace  it.  That 
we  must  decline  to  guarantj'  what  Mr.  Seitz  asks  for  is  simpl3-  for  the 
reasons  stated.  There  are  too  many  side  considerations  entirely  beyond 
the  control  of  the  machines.  We  would  add  that  we  have  not  in  any 
instance  been  asked  for  such  a  guarantj-  as  a  condition  of  sale,  but 
that  all  the  parties  to  whom  we  have  sold  bought  on  our  representa- 
tions, and  what  the}'  have  seen  and  heard  of  the  working  of  the 
Portner  machine."  The  defendant  having  rested,  the  court,  on  motion, 
directed  a  verdict  for  the  plaintiff  for  the  amount  claimed. 

JEsek  Cowen,  for  plaintiff  in  error. 

tTohn  H.  V.  Arnold,  for  defendant  in  error. 

Fuller,  C.  J.  If  the  defence  were  solelj'  that  the  defendant  was 
induced  by  false  and  fraudulent  representations  to  enter  into  the  con- 
tract in  question,  it  is  conceded  that  the  circuit  court  did  not  err  in 
directing  a  verdict  for  the  plaintiff,  as  there  was  no  evidence  of  fraud 
in  the  case.  It  is  earnestly'  contended,  however,  that,  under  the  answer 
as  amended,  the  defendant  was  entitled  to  avail  himself  of  the  breach 
of  an  alleged  contract  of  warrantj'  or  guaranty  collateral  to  the  con- 
tract of  purchase  and  sale,  or  of  an  implied  warranty  that  the  machine 
should  be  reasonably  fit  to  accomplish  a  certain  result.  Assuming  the 
suflflcienc}'  of  the  pleadings  to  enable  the  questions  indicated  to  be 
raised,  we  are  nevertheless  of  opinion  that  the  direction  of  the  circuit 
court  was  correct.  The  position  of  plaintiff  in  error  is,  in  the  first  place, 
that  the  evidence  on  his  behalf  tended  to  show  an  agreement  between 
himself  and  defendant  in  error,  entered  into  prior  to  or  contempora- 
neously with  the  written  contract,  independent  of  the  latter  and  collat- 
eral to  it,  that  the  machine  purchased  should  have  a  certain  capacity,  and 
should  be  capable  of  doing  certain  work ;  that  the  machine  failed  to  come 
up  to  the  requirements  of  such  independent  parol  contract ;  that  this 
evidence  was  competent ;  and  that  the  case  should  therefore  have  been 
left  to  the  jury.  Undoubtedly',  the  existence  of  a  separate  oral  agree- 
ment as  to  any  matter  on  which  a  written  contract  is  silent,  and  which 
is  not  inconsistent  with  its  terms,  maj'  be  proven  bj'  parol,  if,  under 
the  circumstances  of  the  particular  case,  it  maj'  properly  be  inferred 
that  the  parties  did  not  intend  the  written  paper  to  be  a  complete  and 
final  statement  of  the  whole  of  the  transaction  between  them.  But 
such  an  agreement  must  not  only  be  collateral,  but  must  relate  to  a 
subject  distinct  from  that  to  which  the  written  contract  applies  ;  that 
is,  it  must  not  be  so  closely  connected  with  the  principal  transaction 
as  to  form  part  and  parcel  of  it.     And  when  the  writing  itself  upon 
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its  face  is  couched  in  such  terms  as  import  a  complete  legal  obligation, 
without  any  uncertainty  as  to  the  object  or  extent  of  the  engagement, 
it  is  conclusively  presumed  that  the  whole  engagement  of  the  parties, 
and  the  extent  and  manner  of  their  undertaking,  were  reduced  to 
writing.     1  Greenl.  Ev.  §  275. 

There  is  no  pretence  here  of  any  fraud,  accident,  or  mistake.  The 
written  contract  was  in  all  respects  unambiguous  and  definite.  The 
machine  which  the  company  sold,  and  which  Seitz  bought,  was  a  No.  2 
size  refrigerating  machine,  as  constructed  hy  the  company,  and  such 
was  the  machine  which  was  delivered,  put  up,  and  operated  in  the 
brewery.  A  warranty  or  guaranty  that  that  machine  should  reduce 
the  temperature  of  the  brewery  to  40°  Fahrenheit,  while  in  itself  col- 
lateral to  the  sale,  which  would  be  complete  without  it,  would  be  part 
of  the  description,  and  essential  to  the  identity  of  the  thing  sold ;  and 
to  admit  proof  of  such  an  engagement  by  parol  would  be  to  add 
another  term  to  the  written  contract,  contrary  to  the  settled  and 
salutarj'  rule  upon  that  subject.  Whether  the  written  contract  fully 
expressed  the  terms  of  the  agreement  was  a  question  for  the  court, 
and  since  it  was  in  this  instance  complete  and  perfect  on  its  face, 
without  ambiguity,  and  embracing  the  whole  subject-matter,  it  obvi- 
ously could  not  be  determined  to  be  less  comprehensive  than  it  was. 
And  this  conclusion  is  unaffected  by  the  fact  that  it  did  not  allude  to 
the  capacity  of  the  particular  machine.  To  hold  that  mere  silence 
opened  the  door  to  parol  evidence  in  that  regard  would  be  to  beg  the 

t'hole  question.  We  are  clear  that  evidence  tending  to  show  the 
lleged  independent  collateral  contract  was  inadmissible.  Martin  v. 
Cole,  104  U.  S.  30;  Gilbert  v.  Plough  Co.,  119  U.  S.  491 ;  The  Dela- 
ware, 14  Wall.  579  ;  Naumberg  v.  Young,  44  N.  J.  Law,  331 ;  Conant 
V.  Bank,  121  Ind.  323 ;  Mast  v.  Pearce,  58  Iowa,  579 ;  Thompson  v. 
Libby,  34  Minn.  375  ;  Wilson  v.  Deen,  74  N.  Y.  531 ;  Eobinson  v. 
McNeill,  51  111.  225. 

Failing  in  respect  of  the  alleged  express  warranty,  plaintiff  in  error 
contends,  secondly,  that  there  was  an  implied  warrant}',  arising  from 
the  nature  of  the  transaction,  that  the  machine  should  be  reasonably 
fit  to  accomplish  certain  results,  to  effect  which  he  insists  the  purchase 
was  made.  It  is  argued  that  the  evidence  tended  to  establish  that  the 
plaintiff  knew  that  the  defendant  had  been  cooling  his  brewery  with 
ice,  and  that  the  object  of  obtaining  the  machine  was  to  render  unneces- 
sary the  expense  of  purchasing  ice  for  that  purpose,  and  that  unless 
the  machine  would  cool  it  to  the  same  extent,  or  about  the  same,  as 
the  ice  did,  it  would  be  worthless,  so  far  as  he  was  concerned.  It  is 
not  denied  that  the  machine  was  constructed  for  refrigerating  purposes, 
and  that  it  worked  and  operated  as  a  refrigerating  machine  should  ; 
but  it  is  said  that  it  did  not  so  refrigerate  as  to  reduce  the  temperature 
of  the  brewery  to  40°  Fahrenheit,  or  to  a  temperature  which  would 
enable  defendant  to  dispense  with  the  purchase  of  ice.  The  rule 
invoked  is  that  where  a  manufacturer  contracts  to  supply  an  article 
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which  he  manufactures,  to  be  applied  to  a  particular  purpose,  so  that 
the  buyer  necessavilj-  trusts  to  the  judgment  of  the  manufacturer,  the 
law  implies  a  promise  or  undertaking  on  his  part  that  the  article  so 
manufactured  and  sold  by  him  for  a  specific  purpose,  and  to  be  used 
in  a  particular  waj-,  is  reasonably'  fit  and  proper  for  the  purpose  for 
which  he  professes  to  make,  and  for  which  it  is  known  to  be  required  ; 
but  it  is  also  the  rule,  as  expressed  in  the  text-books  and  sustained 
by  authoritj',  that  where  a  known,  described,  and  definite  article  is 
ordered  of  a  manufacturer,  although  it  is  stated  by  the  purchaser  to 
be  required  for  a  particular  purpose,  still,  if  the  known,  described, 
and  definite  thing  be  actually  supplied,  there  is  no  warranty  that  it 
shall  answer  the  particular  purpose  intended  by  the  buyer.  Benj. 
Sales,  §  657 ;  Add.  Cont.  bk.  2,  c.  7,  p.  *977 ;  Chanter  v.  Hopkins, 
4  Mees.  &  W.  399  ;  OUivant  v.  Bayley,  5  Q.  B.  288  ;  District  cf 
Columbia  v.  Clephane,  110  U.  S.  212;  Bridge  Co.  v.  Hamilton,  110 
U.  S.  108 ;  Hoe  v.  Sanborn,  21  N.  Y.  552 ;  Deming  v.  Foster,  42 
N.  H.  165. 

In  the  case  at  bar  the  machine  purchased  was  specificallj'  designated 
in  the  contract,  and  the  machine  so  designated  was  delivered,  put  up, 
and  put  in  operation  in  the  brewerj-.  The  only  implication  in  regard 
to  it  was  that  it  would  perform  the  work  the  described  machine  was 
made  to  do,  and  it  is  not  contended  that  there  was  an^-  failure  in  such 
performance.  This  is  not  the  case  of  an  alleged  defect  in  the  process 
of  manufacture  known  to  the  vendor,  but  not  to  the  purchaser,  nor  of 
presumptive  and  justifiable  reliance  bj'  the  buyer  on  the  judgment  of 
the  vendor  rather  than  his  own,  but  of  a  purchase  of  a  specific  article, 
manufactured  for  a  particular  use,  and  fit,  proper,  and  eflScaeious  for 
that  use,  but  in  respect  to  the  operation  of  which,  in  producing  a 
desired  result  under  particular  circumstances,  the  bu3'er  found  him- 
self disappointed.  In  short,  there  was  no  express  warranty  that  the 
machine  would  cool  150,000  cubic  feet  of  atmosphere  to  40°  Fahrenheit, 
or  any  other  temperature,  without  reference  to  the  construction  of  the 
particular  brewery  or  other  surrounding  circumstances,  and,  if  there 
were  no  actual  warranty,  none  could  be  imputed.  We  may  add  that, 
in  the  light  of  all  the  evidence  in  the  record,  treated  as  competent,  we 
think  no  verdict  could  be  permitted  to  stand  which  proceeded  upon  the 
ground  of  the  existence  of  such  a  warrantj'  as  is  contended  for.  The 
alleged  antecedent  representations  as  to  whether  the  machine  possessed 
sufficient  refrigerating  power  to  cool  this  brewerj',  were  no  more  than 
expressions  of  opinion,  confessedly  honestly  entertained,  and  depend- 
ent upon  other  elements  than  the  machine  itself,  concernino'  which 
plaintiff  in  error  could  form  an  opinion  as  well  as  defendant ;  and  the 
conduct  of  plaintiff  in  error  in  demanding,  two  days  after  the  contract 
was  executed,  a  written  guaranty'  that  the  machine  company  would  cool 
his  building  to  3J  Reaumur  (or  40°  Fahrenheit),  and  keep  it  at  that  all 
the  time,  and  in  acquiescing  in  the  company's  refusal  to  give  the  guar- 
anty for  reasons  stated,   and  in  thereupon  afterwards   ordering   the 
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company  to  go  on  with  the  work,  as  exhibited  in  the  correspondence 
between  the  parties,  seems  to  us  to  justify  no  other  conclusion  than 
that  reached  by  the  verdict. 

The  judgment  of  the  circuit  court  is  affirmed. 


WHITE  V.  OAKES  et  ai,. 

88  Me.  367:  34  At.  175.     1896. 

Action  for  damages  caused  by  a  folding  bed,  delivered  by  defendants 
to  plaintiff,  under  the  following  contract  in  writing :  — 

"Leased  of  Oakes  &  Chandler  the  following  articles:  One  folding  bed, 
ash,  thirty-eight  dollars,  which  article  is  to  be  used  by  me  at  No.  7  Wash- 
ington Street,  and  for  which  I  agree  to  pay  to  the  said  Oakes  &  Chandler,  or 
order,  as  follows:  On  delivery  the  sum  of  ten  dollars,  and  every  month  there- 
after the  sum  of  eight  dollars,  until  the  said  Oakes  &  Chandler  shall  receive 
the  full  sum  named  above.  It  being  expi'essly  agreed  that  the  right  of  prop- 
erty shall  remain  in  said  Oakes  &  Chandler  until  the  same  is  wholly  paid  for ; 
and,  in  case  of  failure  to  pay  any  one  of  said  instalments  after  the  same  have 
become  due,  all  of  said  instalments  remaining  unpaid  shall  immediately  be- 
come due  and  payable;  and  the  said  Oakes  &  Chandler  may  take,  or  cause 
to  be  taken,  the  said  property,  either  with  or  without  process  of  law,  from 
the  possession  of  the  said  subscriber  or  other  representative  to  whom  he  may 
have  delivered  the  same,  without  recourse  against  said  Oakes  &  Chandler 
or  any  money  paid  on  account  thereof.  It  being  expressly  understood  that 
the  money  so  paid  on  account  shall  be  for  the  use  and  wear  of  said  property. 
The  articles  leased  cannot  be  sold  or  removed  from  the  place  designated  in 
the  lease  without  the  lessors'  written  consent. 

"  Selling,  conveying,  concealing,  or  aiding  in  concealing,  said  property,  wiU 
subject  the  subscriber  to  liability  under  the  provisions  of  the  law. 

"  Witness  my  hand,  this  tenth  day  of  June,  1893,  in  presence  of  G.  H. 
Oakes.  Agnes  White." 

P.  H.  Gillin,  for  plaintiff. 

Jasper  Hutchings,  for  defendants. 

Haskell,  J.  The  defendants,  being  dealers  in  furniture,  and 
not  manufacturers,  sold  a  folding  bed  to  the  plaintiff,  without  express 
warranty  of  any  kind.  The  bed  proved  dangerous  to  the  persons  using 
it,  not  from  defective  parts,  but  from  faulty  design.  It  proved  to  be 
a  trap,  suited  to  crush  its  occupants  by  shutting  up  like  a  jackknife 
when  slept  upon.  The  weight  of  its  occupants,  if  sufficient  to  over- 
come the  gravity  of  the  upright  headpiece,  would  trip  that  forward, 
and  the  bed  collapse.  This  bed  did  so,  injuring  a  man  sleeping  in  it 
so  that  he  became  partially  paralyzed.  The  defendants  had  no  knowl- 
edge of  this  danger.  If,  therefore,  the  plaintiff  may  recover  in  this 
case,  it  must  be  from  an  implied  warranty  against  the  dangers  of  its 
contrivance. 
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The  mechanism  of  this  bed  could  be  observed  by  the  purchaser  as 
well  as  bj-  the  vendor.  Neither,  unless  skilled  in  mechanics,  would  be 
likely  to  discover  the  dangers  of  it  unaided  bj'  anj'  object  lesson.  The 
hinge  or  flexible  joint  upon  which  the  bed  hung  was  a  contrivance  of 
folding  iron  straps  that  really  brought  the  point  of  support  much  further 
front  at  the  head  than  they  seemed  to,  therebj'  overcoming  the  gravity 
of  the  headpiece,  and  tending  to  pitch  it  forward.  The  bed,  when  suffi- 
ciently loaded,  would  bring  the  centre  of  gravity  of  the  upright  head- 
piece so  far  outside  its  base,  or  so  nearly  so,  that  any  unusual  disturb- 
ance might  work  that  result,  especially  when  the  casters  were  turned 
under. 

"  In  the  sale  of  chattels  b3^  the  manufacturer  for  specific  uses,  an 
implied  warranty  arises  that  the  article  is  fit  for  the  use  intended." 
Downing  ^•.  Dearborn,  77  Me.  457.  In  the  sale  of  chattels  without  ex- 
press warranty  and  without  fraud,  caveat  emptor  applies,  and  there  is 
no  implied  warranty*.  Briggs  v.  Hunton,  87  Me.  145  ;  Kingsburj'  v. 
Taylor,  29  Me.  508 ;  "Winsor.  v.  Lombard,  18  Pick.  57 ;  Mixer  v. 
Coburn,  11  Mete.  (Mass.)  559  ;  French  v.  Vining,  102  Mass.  132 ; 
Howard  v.  Emerson,  110  Mass.  320.  If  the  sale  be  by  description, 
without  opportunitj-  for  inspection,  the  description  must  be  met. 

The  sale  of  this  bed  was  with  full  opportunitj'  of  inspection.  It  was 
■shown  to  the  purchaser,  and  the  terms  of  sale  were  put  in  writing. 
She  therefore  took  no  implied  warrant}-,  or  an  equivalent  right,  unless 
facts  were  concealed  from  her  that  made  the  transaction  fraudulent. 
No  concealment  is  shown.  It  does  not  appear  that  the  defendants 
knew  of  the  dangerous  contrivance  that  operated  the  bed.  Thej-  deny 
such  knowledge.  But  it  is  said  that,  after  the  sale,  the  bed  broke 
down  ;  that  the  defendants  were  called  upon  to  take  it  back  ;  and  that 
they  said  tbej'  would  fix  it,  and  warrant  it  all  right.  One  of  the  iron 
straps  had  broken,  and  the  defendants  put  on  a  new  one.  The  defend- 
ants were  neither  bound  to  repair  the  bed  nor  take  it  back.  They 
gratuitously  repaired  it,  and  any  warrantj'  thej'  might  have  then  made 
would  have  been  without  consideration,  and  not  binding.  But  the  con- 
versation testified  to  does  not  amount  to  a  warranty  of  its  safety  in  use. 
At  most,  it  can  onlj'  be  considered  an  assurance  that  its  mecJianism 
had  been  made  sound.  It  does  not  appear  that  they  were  then  in- 
formed of  anj-  inherent  danger  in  its  use  from  faulty  contrivance.  Had 
they  been  aware  of  this,  and  concealed  the  danger,  and  allowed  the 
plaintiff  to  further  use  the  bed  when  they  knew  of  its  dangerous  cliar- 
acter,  other  considerations  would  arise,  not  material  here.  There  is  no 
phase  of  the  case  as  presented  that  can  cast  anj'  liability  upon  the 
defendants. 

The  plaintiff  asks  to  amend  by  inserting  a  count  for  the  purchase 
money  paid.  The  amendment  could  do  the  plainWff  no  good.  The  bed 
was  bargained  for  on  instalments.  The  plaintinsSys-that,  after  the 
shocking  disaster  with  the  bed,  the  defendants  demanded  payment  of 
money  overdue,  which  being  refused,  they  took  the  bed.    The  defend- 
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ants  deny  the  demand,  but  say  that  they  retook  the  bed  by  plaintiff's 
consent.  In  either  case,  under  the  terms  of  sale,  they  might  do  so. 
They  have  both  part  payment  and  the  bed.  That  was  their  legal  right, 
and  a  more  generous  course  cannot  be  demanded  by  law. 

Judgment /or  defendants. 


GAMMELL  v.   GUNBY  AND   COMPANY. 

52  Ga.  504.     1874. 

Waenek,  C.  J.  This  was  an  action  brought  by  the  plaintiffs 
against  the  defendant  on  a  promissory  note  for  $143.37,  dated  1st 
June,  1870,  due  five  months  after  date.  The  defendant  pleaded  that 
the  note  was  given  to  the  plaintiffs  for  guano,  or  a  fertilizer  known  as 
"Wilcox's  Superphosphate,"  which  was  worthless  as  a  fertilizer,  and 
not  merchantable,  nor  reasonably  suited  for  the  purposes  intended,  etc. 
The  evidence  on  the  trial  as  to  the  quality  of  the  article  sold  as  a  fertil- 
izer, was  conflicting.  The  jury,  under  the  charge  of  the  court,  found  a 
verdict  for  the  plaintiffs  for  the  amount  of  the  note  with  interest. 
The  court,  after  charging  the  jury  substantially  the  law  as  embodied  in 
the  2651st  section  of  the  Code,^  in  regard  to  the  implied  warranty  of 
vendors,  that  the  article  sold  was  merchantable  and  reasonably  suited 
to  the  use  intended,  further  charged  the  jurj-,  "  that  if  the  transaction 
(to- wit),  the  sale  of  the  guano,  was  made  bj'  a  merchant  whose  busi- 
ness it  was  to  buy  and  sell  to  meet  the  wants  of  purchasers,  and  if  the 
purchaser  was  a  farmer,  and  it  was  bought  bj'  him  as  a  fertilizer,  such 
a  transaction,  the  parties  standing  in  such  relation  to  each  other,  ex- 
cludes the  idea  that  the  vendor  by  the  sale  warranted  the  article  to  be 
merchantable  and  reasonablj'  suited  to  the  uses  designed."  This  latter 
part  of  the  charge  was  error,  because  it  neutralized  and  destroj'ed  the 
legal  effect  of  the  charge  already'  given  to  the  jury  as  to  the  implied 
warranty  of  the  vendors  of  the  guano.  The  law  does  not  contemplate 
any  such  qualification  to  the  vendoi-'s  implied  warranty  as  to  the  quality 
of  the  article  sold,  as  stated  by  the  court  in  its  charge.  Nor  does  the 
fact  that  the  purchaser  of  the  guano  was  a  farmer  exclude  the  idea 
that  the  vendors,  by  the  sale  of  the  guano  to  him,  did  not  impliedly,  as 
the  law  declares,  warrant  it  to  be  merchantable  and  reasonably  suited 
to  the  use  intended.  As  a  general  rule,  it  is  farmers  who  purchase  fer- 
tilizers, and  it  is  that  class  of  purchasers  who  especiallj-  need  the  pro- 
tection of  the  law. 

J/et  the  judgment  of  the  court  below  be  reversed. 

1  §  2651.  "  If  there  is  no  express  covenant  of  warranty  the  purchaser  must  exer- 
cise caution  in  detecting  defects  :  the  seller,  however,  in  all  cases  (unless  expressly 
or  from  the  nature  of  tlie  transaction  excepted)  warrants  (1)  That  he  has  a  valid 
title  and  right  to  sell;  (2)  That  the  article  sold  is  merchantable,  and  reasonably  suited 
to  the  use  intended  j  (3)  Tliat  he  knows  of  no  latent  defects  undisclosed." 
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WINSOR  ET  AL.  V.  LOMBARD  et  al. 
18  Pick.  (Mass.)  57.     1836. 

Assumpsit  on  a  warranty  alleged  to  have  been  given,  upon  the  sale 
of  a  quantity  of  mackerel,  by  the  defendants  to  the  plaintiffs.  Trial  be- 
fore Shaw,  C.  J. 

There  was  evidence  tending  to  show  that  the  fish  were  damaged,  but 
that  the  damage  proceeded  principally  from  rust. 

There  was  also  evidence  tending  to  show  that  the  fish  in  question 
were  packed,  inspected,  and  branded  in  the  autumn  of  1833  ;  that  the 
casks  were  then  well  filled  with  pickle ;  and  that  the  sale  took  place  in 
the  following  Ma^-. 

In  reference  to  this  evidence,  the  jury  were  instructed,  that  if  the 
damage  arose  from  rust,  and  the  cause  of  the  rust  was  the  want  of 
pickle,  commencing  after  the  inspection  and  before  the  time  of  the  sale, 
it  was  one  of  those  tilings  against  which  the  defendants  warranted, 
even  although  they  believed  that  the  mackerel  were,  at  the  time  of  the 
inspection,  wliat  the  brands  on  the  casks  indicated,  and  that  for  aught 
they  had  known  to  the  contrary,  these  brands  had  been  truly  and  faith- 
fully applied,  and  that  no  alteration  or  change  had  happened  within 
their  knowledge. 

To  this  instruction  the  defendants  excepted. 

Washburn,  for  defendants. 

Dexter  and  English,  for  plaintiffs. 

Shaw,  C.  J.  The  court  are  of  opinion,  that  the  amendment  in  strik- 
ing out  the  name  of  one  of  the  plaintiffs,  was  admissible. 

But  the  main  question  arises  upon  the  supposed  implied  warranty, 
that  the  fish,  at  the  time  of  the  sale,  were  merchantable. 

This  was  a  sale  of  inspected  fish,  and  there  is  nothing  in  the  bill  of 
parcels  importing  an  express  warranty.  Then  the  question  is,  whether 
there  was  an  implied  warranty  that  the  fish  were  merchantable  or  free 
from  damage  at  the  time  of  the  sale?  It  was  ruled  at  the  trial,  that 
there  was,  for  the  purpose  of  receiving  the  evidence,  so  that  all  the 
questions  might  be  brought  before  the  court  at  once ;  but  upon  a 
revision  of  the  case,  the  court  are  all  of  opinion,  that  the  action  cannot 
be  maintained. 

The  old  rule  upon  this  subject  was  well  settled,  that  upon  a  sale  of 
goods,  if  there  be  no  express  warranty  of  the  quality  of  the  goods  sold, 
and  no  actual  fraud,  by  a  wilful  misrepresentation,  the  maxim,  caveat 
emptor,  applies.  Without  going  at  large  into  the  doctrine  upon  this 
subject,  or  attempting  to  reconcile  all  the  cases,  which  would  certainly 
be  very  difficult,  it  may  be  sufficient  to  say  that,  in  this  commonwealth, 
the  law  has  undergone  some  modification,  and  it  is  now  held,  that 
without  express  warranty  or  actual  fraud,  every  person  who  sells  goods 
of  a  certain  denomination  or  description,  undertakes,  as  part  of  his  con- 
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tract,  that  the  thing  delivered  corresponds  to  the  description,  and  is  la 
fact  au  article  of  the  species,  kind,  and  quality  thus  expressed  in  the 
contract  of  sale.  Hastings  v,  Lovering,  2  Pick.  214 ;  Hogins  v. 
Plympton,  11  Pick.  97. 

Indeed  this  rule  seems  to  be  now  well  settled  in  England.  In  an 
action  for  a  breach  of  warranty,  a  vessel  was  advertised  and  sold  as  a 
copper-fastened  vessel,  but  sold  as  she  lay  with  all  faults.  It  appeared 
that  she  was  only  partially  copper-fastened,  and  not  what  is  known  to 
the  trade  as  a  copper- fastened  vessel.  It  was  held  that,  "  with  all 
faults,"  must  be  understood,  all  faults  which  a  copper-fastened  vessel 
may  have.     Shepherd  v.  Kain,  5  Barn.  &  Aid.  240. 

The  rule  being,  that  upon  a  sale  of  goods  by  a  written  memorandum 
or  bill  of  parcels,  the  vendor  undertakes,  in  the  nature  of  warranting, 
that  the  thing  sold  and  delivered  is  that  which  is  described,  this  rule 
applies  whellier  the  description  be  more  or  less  particular  and  exact  in 
euuuieratiiig  the  qualities  of  the  goods  sold. 

In  applying  this  rule  to  the  present  case,  the  question  is,  what  did 
the  parties  mutually  understand  by  their  contract,  as  it  was  reduced  to 
writing.  It  purported  to  be  a  sale  of  certain  barrels  and  half  barrels 
of  No.  1,  and  others  of  No.  2  mackerel.  It  is  a  familiar  rule,  that 
every  contract  is  to  be  construed  according  to  the  subject,  and  with 
reference  to  those  circumstances  which  are  so  notorious,  that  all  per- 
sons conversant  with  the  branch  of  trade,  to  which  the  sale  relates, 
must  be  presumed  to  be  acquainted  with  them.  In  the  sale  of  mack- 
erel, both  parties  must  be  presumed  to  be  acquainted  with  the  inspec- 
tion laws,  both  must  be  understood  to  know  the  season  of  the  year 
when  this  species  of  fish  are  caught,  packed,  and  branded,  and  the 
species  of  damage  and  deterioration,  to  which  they  are  liable,  and  that 
if  mackerel  are  sold  in  the  spring,  they  cannot  be  of  an  inspection 
more  recent  than  that  of  the  preceding  autumn.  With  these  circum- 
stances mutually  understood,  we  have  no  doubt,  that  when  these  fish 
were  sold  as  No.  1  and  2,  the  understanding  of  the  parties  was,  that 
they  were  fish,  packed,  inspected,  and  branded  as  of  those  numbers 
respectively. 

It  was  in  evidence,  that  fish  infected  with  that  species  of  damage 
called  rust,  a  damage  contracted  by  the  leaking  out  of  the  pickle,  after 
the  fish  have  passed  under  the  brand  of  the  inspector,  may  be  packed 
and  inspected  as  No.  3,  but  that  however  good  in  other  respects,  they 
cannot  be  considered  or  marked  as  No.  1  or  2.  Upon  this  ground  it 
was  contended  by  the  plaintiffs,  that  the  effect  of  the  contract  of  the 
defendants  was,  that  the  mackerel  were,  at  the  time  of  the  sale,  fish  of 
the  quality  known  as  No.  1  and  2  ;  that  as  they  could  not  be  of  those 
qualities,  if  they  were  rusty,  it  was  describing  them  by  a  quality  which 
they  did  not  then  possess ;  and  that  tliis  was  a  breach  of  warrant^'. 
But  we  are  all  of  opinion,  that  this  would  be  a  forced  and  erroneous 
construction  of  the  instrument.  Construed  with  reference  to  the  sub- 
ject matter,  we  tliink  they  must  have  understood,  that  the  fish  were 
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inspected  and  branded  as  No.  1  and  No.  2.  In  this  respect  the  parties 
referred  to  the  brand,  and  to  this  extent  they  acted  upon  the  faith  of  it. 
Then,  as  there  was  no  express  warrantj'  of  their  actual  condition,  or  of 
the  manner  in  which  they  were  kept  and  taken  care  of,  after  the  inspec- 
tion, and  from  that  time  to  the  sale,  and  as  there  was  no  description 
embracing  these  particulars,  it  must  be  presumed,  that  both  parties 
relied  upon  the  faith  of  the  inspection  and  brand.  But  if  the  plaintiffs 
would  hold  the  defendants  responsible,  as  upon  a  fraud,  he  must  show 
that  they  knew  that  the  brand  was  falsely  applied,  or  that  after  the  in- 
spection and  before  the  sale,  they  had  become  damaged  by  rust ;  but 
no  such  evidence  being  given,  and  no  such  case  suggested,  the  action 
cannot  be  supported.  .  .  . 

N'ew  trial  granted.''- 


MOOEE  V.  McKINLAY  et  al. 
5  Cal.  471.    1855. 

MuKRAT,  C.  J.  This  was  an  action  in  the  court  below,  to  recover 
the  amount  paid  by  the  plaintiff  to  the  defendants  for  the  purchase  of 
an  invoice  of  garden  seeds. 

It  is  in  evidence,  that  after  the  arrival  of  the  vessel,  the  plaintiff 
was  requested  to  open  and  inspect  the  seeds,  but  declined  to  do  so, 
and  paid  for  them.  They  were  afterwards  tested,  and  found  to  be 
almost  wholly  worthless.  In  order  to  maintain  this  action,  the  plaintiff 
must  show  either  an  express  or  implied  warranty.  The  sale  note  is  as 
follows:  "We  have  this  day  sold  you  two  shipments  of  seeds  for 
arrival,"  etc. 

The  plaintiff  maintains,  that  the  word  ' '  seeds  "  thus  used,  amounts 
to  an  express  warranty ;  that  it  has  an  express  signification,  importing 
an  article  which  will  germinate  or  grow,  and  that  it  would  be  error  to 
apply  this  term  to  any  seeds  not  possessing  these  properties.  And 
second,  that  if  not  an  express  warranty,  the  law  will  imply  a  warranty  ; 
or,  in  other  words,  raise  the  presumption,  that  the  article  sold  is  mer- 
chantable, and  fit  for  the  use  for  which  it  was  sold. 

At  common  law  the  rule  caveat  emptor  applied  to  all  sales  of  personal 
property,  except  where  the  vendor  gave  an  express  warrant}',  which  is 
said  to  be  such  recommendations  or  affirmations,  at  the-  time  of  the 
sale,  as  are  supposed  to  have  induced  the  purchase.  To  constitute 
a  warrant}',  no  precise  words  are  necessary  ;  it  will  be  sufficient  if  the 
intention  clearh'  appear. 

During  the  time  of  Lord  Holt,  the  doctrine  was  established,  that  to 
warrant,  no  formal  words  were  necessary,  and  therefore  a  warranty 

1  That  part  of  the  opinion  dealing  with  the  rule  applicable  to  a  sale  of  provi- 
sions has  been  omitted. 

2?, 
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might  be  implied,  from  the  nature  and  circumstances  of  the  case,  and 
the  maxim  was  thus  introduced,  that  a  sound  price  imports  a  sound 
bargain  or  warranty. 

This  doctrine  was  afterward  exploded  by  Lord  Mansfield,  since 
which  time  it  has  undergone  some  modifications  in  the  English  and 
American  courts,  tending  in  the  former  somewhat,  and  in  some  of  the 
States  of  the  Union,  to  the  rule  of  civil  law,  which  implies  that  the 
goods  sold  are  merchantable,  and  fit  for  the  purpose  for  which  they 
/Were  bought. 

The  better  opinion,  however,  I  think,  as  deduced  from  English  and 
American  decisions,  is  that  a  warrant}'  will  not  b§  implied,  except  in 
cases  where  goods  are  sold  at  sea,  where  the  part}'  has  no  opportunity 
to  examine  them,  or  in  case  of  a  sale  hy  sample,  or  of  provisions  for 
domestic  use. 

In  Hart  v.  "Wright,  17  Wend.  267,  Judge  Cowen  reviews  the  former 
decisions  of  that  State  as  well  as  the  English  cases,  and  arrives  at  the 
conclusion  which  I  have  stated.  This  case  was  afterwards  brought 
before  the  court  of  errors  of  New  York,  and  the  doctrine  approved. 

In  Moses  v.  Mead,  1  Denio,  385,  the  question  again  came  before  the 
supreme  court  of  New  York.  In  commenting  on  the  decisions  on  this 
subject.  Judge  Bronson  saj's  :  "  Some  English  judges  have  lately  shown 
a  strong  tendency  towards  the  doctrines  of  the  civil  law,  in  relation  to 
sales,  and  have  been  disposed  to  imply  warranties  where  none  ex- 
ist. .  .  .  I  do  not  regret  to  find,  that  there  are  men  in  Great  Britain 
who  can  look  be^-ond  the  shores  of  that  island ;  but  I  feel  no  disposi- 
tion to  follow  them  in  their  new  zeal  for  the  civil  law,  for  the  reason, 
that  it  is  not  our  law  in  relation  to  sales." 

The  same  doctrine  is  maintained  in  Fraley  v.  Bispham,  10  Barr.  320, 
and  manj'  other  American  decisions.  There  have  been  no  departures 
from  this  rule  in  the  decisions  of  this  court.  In  the  case  of  Flint  v. 
L3'on,  4  Cal.  17,  the  fiour  was  described  as  "  Haxall,"  and  we  held, 
that  this  amounted  to  a  warranty,  that  the  article  sold  was  "  Haxall," 
and  not  a  different  brand  or  quality  of  flour.  In  Ruiz  et  al.  v.  Norton, 
4  Cal.  359,  the  sale  note  described  the  rice  as  "  sound  rice,''  which 
it  was  held  amounted  to  a  warranty. 

Testing  the  present  case  by  the  rule  which  we  have  deduced  from- 
the  better  authority  of  courts,  the  plaintiff  cannot  recover.  The  lan- 
guage used  in  the  sale  note  cannot  be  tortured  into  a  warranty,  and 
the  fact  that  the  plaintiff  had  an  opportunity,  and  declined  to  inspect 
the  seeds  before  accepting  them,  takes  the  case  from  the  operation  of 
the  rule  of  implied  warranty.  Judgment  reversed  with  costs. 
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CARLETON   v.   LOMBARD,  AYERS,    &   CO. 

149  N.  Y.  137 :  43  N.  E.  422.    1896. 

James  C.  Carter,  for  appellants. 

B.  F.  Tracy,  for  respondent. 

O'Brien,  J.  The  plaintiffs  sought  to  recover  damages  in  this  action 
for  the  breach  of  an  executory  contract  for  the  sale  of  goods.  The 
defendant  is  a  domestic  corporation  engaged  in  refining  crude  petroleum 
for  sale  and  export,  and  both  parties  to  the  action  were  members  of  the 
New  York  Produce  Exchange.  On  the  lOth  of  January,  1887,  the 
parties  entered  into  a  contract  in  writing,  which,  by  its  terms,  was  made 
subject  to  the  rules  of  the  exchange,  whereby  the  defendant  agreed  to 
sell  and  deliver  to  the  plaintiffs  a  large  quantity  of  refined  petroleum. 
The  following  is  the  material  part  of  the  contract,  in  which  the  kind, 
quantity,  and  price  of  the  goods  are  specified,  as  also  the  time  and  place 
of  delivery,  in  these  words  :  "  Fifty-five  thousand  cases,  ten  per  cent., 
more  or  less,  each  case  packed  with  two  of  their  patent  cans,  with  low 
screw  tops  or  nozzles  and  brass  labels,  containing  five  gallons  each  of 
refined  petroleum  of  their  Stella  brand,  color  standard  white  or  better, 
fire  test  76  degrees  Abel  or  upwards,  at  eight  and  one-half  cents  per 
gallon,  cash  on  deliver^'.  To  be  delivered  in  yard,  free  of  expense  to 
vessel ;  to  be  ready  not  earlier  than  the  twenty-fifth  January,  1887,  not 
later  than  the  tenth  of  Februar}',  1887,  with  twenty-five  daj's  to  load. 
Brass  labels  one-half  of  one  cent  each."  It  appears  that  before  closing 
this  contract  the  plaintiffs  had  received  from  the  firm  of  Graham  &  Co., 
merchants  at  Calcutta,  British  India,  an  oflTer  to  purchase  a  like  amount 
of  refined  petroleum  of  the  same  brand,  color,  test,  and  packing,  to  be 
shipped  at  the  port  of  New  York,  not  later  than  March  15,  1887,  for 
their  account  and  risk,  on  board  the  British  ship  "Corby,"  bound  for 
Calcutta.  This  offer  the  plaintiffs  accepted  on  the  same  day  that  they 
entered  into  the  contract  with  the  defendant,  and  immediately  after 
closing  it.  On  or  before  March  1,  1887,  the  defendant  delivered  the 
oil,  packed  in  the  manner  specified  in  the  contract,  to  the  plaintiffs, 
alongside  the  "  Corby,"  at  its  factory  at  Bayonne.  The  delivery  by 
the  defendant  to  the  plaintiffs,  and  by  the  plaintiffs  to  their  vendees  in 
Calcutta,  was  thus  accomplished  by  substantially  the  same  act.  The 
rules  of  the  Produce  Exchange,  which  were  made  part  of  the  contract 
between  the  plaintiffs  and  the  defendant,  so  far  as  material  to  the  ques- 
tions involved,  were  these :  (1)  The  committee  on  petroleum  were 
authorized  and  required  to  license  duly  qualified  inspectors,  members 
of  the  exchange,  for  the  various  branches  of  that  business.  (2)  Buyers 
should  have  the  right  of  naming  the  inspector,  biit  must  do  so  at  least 
five  days  before  the  maturity  of  the  contract.  Failing  in  this,  the  seller 
might  employ  any  regular  inspector  at  the  buyer's  expense,  and  his 
certificates  that  the  oil  is  in  conformity  with  the  conti'act  shall  be 
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accepted.  (3)  When  goods  are  delivered  to  vessel  by  buyer's  orders, 
the  acceptance  of  them  by  buyer's  inspector  shall  be  an  acknowledg- 
ment that  the  goods  are  in  accordance  with  the  contract.  The  plaintiffs, 
under  the  rule,  named  the  inspector,  who,  on  March  1,  1887,  after  the 
cargo  was  loaded  on  board  the  "  Corby,"  made  and  delivered  to  them 
a  certificate  in  writing  which  certified  that  he  had  inspected  the  oil 
shipped  on  board  the  "  Corby,"  and  stated  therein  the  brand,  color, 
test,  and  gravity  of  the  same,  which  corresponded  with  the  contract. 
The  vessel  started  upon  her  voyage.  The  plaintiffs  paid  the  defendant 
the  purchase  price  of  the  oil,  and  then  drew  upon  the  parties  in  Calcutta 
to  whom  they  had  been  sold,  for  the  price  as  between  them,  and  their 
draft  was  paid.  The  vessel  did  not  arrive  at  Calcutta  till  some  time  in 
June,  and,  when  she  began  to  discharge  the  cargo,  it  was  found  that 
the  cans  had  become  corroded  from  the  inside  by  some  foreign  sub- 
stance in  the  oil,  and  so  perforated  that  thej'  did  not  retain  their  con- 
tents. A  large  part  of  the  oil  was  lost  by  leakage,  and  the  whole  cargo 
was  pronounced  unmerchantable,  and  finally  sold  at  Calcutta  for  a 
small  sum,  for  account  of  whom  it  might  concern.  When  the  condition 
of  the  goods  was  discovered  by  the  consignees,  during  the  discharge  of 
the  cargo  from  the  ship,  the  plaintiffs  were  notified  by  cable  of  the 
situation  and  the  condition  of  the  oil.  They  laid  these  despatches 
before  the  defendant,  and  a  long  correspondence  by  cable  followed,  in 
•which  the  defendant  participated,  and  of  all  of  which  it  had  knowledge. 
The  purpose  of  it  was  to  ascertain  the  defect,  if  any,  in  the  oil,  and  to 
reach  some  amicable  arrangement.  In  the  end  all  parties  seem  to  have 
become  satisfied  that  a  large  loss  had  been  sustained,  and  the  parties  in 
Calcutta,  who  had  paid  the  plaintiffs  for  the  property,  called  upon  them 
to  make  good  their  contract.  The  plaintiffs  in  turn  called  upon  the 
defendant  to  indemnify  them  from  los§,  and  it  then  took  the  ground  that 
it  had,  in  all  respects,  performed  its  contract,  and  was  not  liable  for  the 
result. 

In  Julj',  1888,  Graham  &  Co.,  in  Calcutta,  brought  suit  in  the 
supreme  court  in  New  York,  against  the  plaintiffs,  to  recover  their 
damages.  The  complaint  in  the  action,  after  alleging  the  legal  obliga- 
tion of  these  plaintiffs  to  deliver  to  them  a  merchantable  article  of 
refined  petroleum  at  the  port  of  New  York,  fit  for  export  and  transpor- 
tation by  sea,  in  a  sailing  vessel,  to  India,  averred  that  in  fact  it  was 
not  a  merchantable  commodity,  but  on  the  contrary  a  very  large  portion 
of  the  cans  so  sliipped  contained  petroleum  imperfectly  refined,  contain- 
ing water,  acids,  and  other  foreign  substances,  which  would,  in  the 
course  of  transportation,  corrode  the  cans,  and  should  have  been  elimi- 
nated therefrom  by  proper  refinement,  and  the  presence  of  which 
rendered  the  article  shipped  unmerchantable  and  unfit  for  transporta- 
tion. There  were  various  other  breaches  of  the  contract  alleged,  not 
material  to  state.  Notice  was  given  to  the  defendant  to  come  in  and 
defend  the  action,  and  it  complied  with  the  notice.  It  participated  in 
the  preparation  of  the  defence,  the  production  of  proofs,  and  at  the  trial 
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was  represented  by  counsel,  and  had  every  opportunity  to  resist  the 
claim.  The  jury,  however,  rendered  a  verdict  for  the  plaintiffs  in  the 
action,  and  against  the  defendants,  who  are  the  plaintiffs  here,  upon 
which  a  judgment  was  entered  for  nearly  $50,000.  The  plaintiffs  in  this 
action,  upon  the  refusal  of  the  defendant  to  indemnify  them,  paid  this 
judgment,  and  called  upon  the  defendant  to  reimburse  them,  and  upon 
its  refusal  this  action  was  commenced,  in  March,  1891.  .  .  .  Tfie 
action  having  been  brought  to  trial,  a  verdict  was  directed  in  favor 
of  the  plaintiffs,  but  the  judgment  was  reversed  at  the  general  term 
upon  a  construction  of  the  contract  unfavorable  to  the  plaintiffs,  and 
upon  exceptions  taken  at  the  trial,  and  a  new  trial  was  ordered.  On 
the  new  trial  the  plaintiffs'  complaint  was  dismissed  on  the  rulings  of 
the  general  term  made  when  the  first  judgment  was  before  it  for  review. 
On  the  second  appeal  that  court  adhered  to  its  former  ruling,  and 
aflSrmed  the  judgment. 

The  property  which  was  the  subject-matter  of  the  contract  between 
the  parties  was  not  in  existence  at  the  time  it  was  made,  but  was  there- 
after to  be  produced  by  i-efinement  of  the  crude  material  through  a 
manufacturing  process  by  the  defendant.  It  was  therefore  a  contract 
by  a  dealer  with  a  manufacturer,  and  is  subject  to  the  rules  and  prin- 
ciples that  apply  to  executorj'  contracts  for  the  sale  and  delivery  of 
goods  when  the  parties  occupy  these  relations  to  each  other.  It  is  a 
conceded  fact  in  the  case  that  the  oil  delivered  by  the  defendant  to  the 
plaintiffs  alongside  the  "  Corby  "  was  of  the  kind  and  quality  described 
in  the  written  contract.  In  quantity-,  brand,  color,  and  Are  test,  it  cor- 
responded with  the  terms  of  the  contract.  But  it  is  claimed  that,  while 
all  this  is  true,  yet  there  was  a  latent  or  hidden  defect  in  the  article  so 
delivered,  the  result  of  improper  refinement  or  manufacture,  not  discern- 
ible upon  inspection,  which  rendered  the  oil  unmerchantable,  and  unfit 
for  transportation  by  sea  in  a  sailing  vessel,  and  that  this  defect  was 
the  cause  of  the  loss  which  the  plaintiffs  have  sustained.  The  most 
important  question  in  the  case  is  whether  the  defendant,  notwithstand- 
ing its  written  contract,  is  bound  to  make  good  the  loss,  assuming  that 
it  was  caused  by  such  defect  in  the  goods.  The  general  rule  of  the 
common  law,  expressed  by  the  maxim  caveat  emptor,  is  not  of  universal 
application,  though  the  exceptions  are  quite  limited ;  and  one  of  them 
is  the  case  of  a  manufacturer  who  sells  goods  of  his  own  manufacture,  I 
who,  it  is  said,  impliedly'  warrants  that  they  are  free  from  any  latent 
defect  growing  out  of  the  process  of  manufacture.  The  seller  in  such  a 
case  is  liable  for  any  latent  defect  arising  from  the  manner  in  which  the 
article  is  manufactured,  or  from  the  use  of  defective  materials,  the 
character  of  which  he  is  shown  or  is  presumed  to  have  knowledge  of. 
This  rule,  and  the  reasons  upon  which  it  rests,  or  its  qualifications  and 
limitations,  have  seldom  been  stated  in  the  same  form  bj-  courts  and 
writers  upon  the  subject ;  but  that  it  exists,  as  a  principle  in  the  law  of 
contracts,  cannot  be  doubted.  The  leading  case  in  this  State  is  Hoe  v. 
Sanborn,  21  N.  Y.  552.    The  learned  judge  who  framed  the  opinion  ia 
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that  case,  after  stating  the  rule,  proceeds  to  show  the  grounds  upon 
which  it  rests.  In  his  view,  while  this  peculiar  obligation  is  called  a 
"  warrant^',"  for  convenience,  it  does  not  rest  upon  anj'  supposed  inten- 
tion of  the  parties  or  agreement,  in  fact,  but  is  one  which  the  law  raises 
upon  principles  foreign  to  the  contract,  in  the  interest  of  commercial 
honesty  and  fair  dealing,  and  analogous  to  those  upon  which  vendors 
are  held  liable  for  fi-aud.  It  is  quite  difHcult  to  reconcile  the  authorities 
upon  the  question,  but  it  may  be  observed  that  they  recognize  the  prin- 
ciple that  in  such  cases  the  seller  and  buyer  do  not  deal  with  each  other 
quite  at  arm's  length ;  that  the  seller  possesses  superior  knowledge  on 
the  subject,  upon  which  the  buyer  is  presumed  to  repose  some  degree  of 
confidence;  and  that  commercial  honestj'  and  fair  dealing  require  that 
in  such  cases  the  seller  be  held  bound  to  deliver  the  article  free  from 
secret  or  latent  defects  which  are  actuall}-  or  presumptively  within  his 
knowledge.  The  principle  was  applied,  in  a  later  case  in  this  court,  to 
a  contract  for  the  sale  of  seeds  of  a  particular  description  bj'  the  grower. 
It  was  there  said  that,  as  the  grower  of  seeds  must  be  presumed  to  be 
cognizant  of  anj'  omission  or  negligence  in  cultivation  wherebj'  they 
were  rendered  unfit  for  use,  there  was  the  same  reason  for  implj'ing  a 
warranty  that  thej'  were  not  defective  from  improper  cultivation,  as,  in 
the  case  of  a  sale  of  an  article  by  a  manufacturer,  that  it  is  free  from 
latent  defects.  White  v.  Miller,  71  N.  Y.  118.  The  latest  case  that  I 
have  been  able  to  find  upon  the  question  is  Bridge  Co.  v.  Hamilton,  110 
U.  S.  108.  The  leading  cases  bearing  upon  the  point,  both  in  this 
country  and  England,  are  there  reviewed,  and  the  court  stated  the  prin- 
ciple in  these  words:  "When  the  seller  is  the  maker  or  manufacturer 
of  the  thing  sold,  the  fair  presumption  is  that  he  understood  the  process 
of  its  manufacture,  and  was  cognizant  of  anj'  latent  defect  caused  by 
such  process,  and  against  which  reasonable  diligence  might  have 
guarded.  This  presumption  is  justified  in  part  by  the  fact  that  the 
manufacturer  or  maker,  by  his  occupation,  holds  himself  out  as  com- 
petent to  make  articles  reasonablj'  adapted  to  the  purpose  for  which 
such  or  similar  articles  are  designed.  When,  therefore,  the  buyer  has 
no  opportunity'  to  inspect  the  article,  or  when,  from  the  situation,  inspec- 
tion is  impracticable  or  useless,  it  is  unreasonable  to  suppose  that  he 
bought  on  his  own  judgment,  or  that  he  did  not  rely  on  the  judgment 
of  the  seller  as  to  latent  defects,  of  which  the  latter,  if  he  used  due  care, 
must  have  been  informed  during  the  process  of  manufacture.  If  the 
buj-er  relied,  and,  under  the  circumstances,  had  reason  to  rely,  on 
the  judgment  of  the  seller,  who  was  the  manufacturer  and  maker  of  the 
article,  the  law  implies  a  warrant}-  that  it  is  reasonablj-  fit  for  the  use 
for  which  it  was  designed,  the  seller  at  the  time  being  informed  of  the 
purpose  to  devote  it  to  that  use." 

The  principle  is  distinctly  admitted  in  the  opinion  of  the  learned  court 
below,  and  I  do  not  understand  that  it  is  denied  by  the  learned  counsel 
for  the  defendant.  It  is  strenuously'  urged,  however,  that  it  can  have 
no  application  to  a  case  like  this,  where  the  contract  is  in  writing,  with 


§  3.]  B.       THE    AGREED    ARTICLE.  359 

such  ample  description  of  the  goods  sold.  But  the  obligation  attached 
to  an  executory  contract  for  the  sale  of  goods  by  the  manufacturer  or 
maker  cannot  be  changed  by  the  mere  fact  that  the  contract  has  been 
reduced  to  writing.  The  writing,  it  is  true,  is  deemed  to  express  the 
whole  agreement  of  the  parties,  but  since  this  peculiar  liability  arises 
from  the  nature  of  the  transaction  and  the  relations  of  the  parties, 
without  express  words  or  even  actual  intention,  it  will  remain  as  part  of 
the  seller's  obligation,  unless  in  some  way  expressly  excluded.  All 
implied  warranties,  therefore,  from  their  nature,  may  attach  to  a  written  ' 
as  well  as  an  unwritten  contract  of  sale.  The  parties  may,  of  course, 
so  contract  with  each  other  as  to  eliminate  this  obligation  from  the 
transaction  entirely.  The  seller  ma}-,  by  express  and  unequivocal 
words,  exclude  it,  and,  in  like  manner,  the  bu^'er  \n&y  waive  it.  So, 
also,  the  parties  may  provide  for  a  delivery  or  inspection  of  the  article 
■when  made,  which  will  operate  to  extinguish  the  liability  upon  accept- 
ance. McParlin  v.  Boj'nton,  8  Hun,  449,  and  71  N.  Y.  604.  In  this 
case  the  parties  did  provide  for  an  inspection  of  the  oil.  The  scope  and 
effect  of  that  provision  of  the  contract  will  be  considered  hereafter,  but, 
aside  from  that,  there  was  no  language  used  indicating  any  intention 
on  the  part  of  the  buj-er  to  waive,  or  the  seller  to  exclude,  the  liability 
of  a  manufacturer. 

The  proposition  upon  which  the  case  turned  in  the  court  below,  and 
upon  which  the  judgment  is  defended  here,' was  thus  stated  by  the 
learned  judge  in  the  opinion  at  general  term  :  "  It  is  well  settled  that, 
when  an  article  is  sold  under  a  contract  which  specifies  the  qualities 
which  it  shall  possess,  —  no  matter  whether  the  language  be  a  condition 
or  a  warranty,  —  the  law  will  not,  except  in  special  cases,  imply  a 
■warranty  or  condition  that  the  article  has  other  qualities.  A  ■warranty 
or  condition,  in  a  contract  of  sale,  that  the  article  sold  has  certain 
qualities,  excludes  the  implication  of  a  warranty  or  condition  that  it 
possesses  other  qualities."  From  the  operation  of  this  genera]  proposi- 
tion, it  will  be  seen  that  the  learned  judge  excepts  special  cases,  which, 
however,  are  not  designated.  In  its  application  to  this  case  the  rule 
thus  stated  must  mean  that  since  the  parties  have,  in  their  contract, 
specified  the  particular  brand,  color,  and  fire  test  of  the  refined  petroleum 
which  was  the  subject  of  the  sale,  the  manufacturer's  obhgation  to 
deliver  an  article  free  from  latent  defects,  arising  from  the  process  of 
manufacture,  which  would  render  it  unmerchantable,  has  been  excluded 
by  implication.  This  is  not,  ■we  think,  the  meaning  of  the  rule  to  which 
the  learned  judge  referred  in  the  language  quoted.  The  rule  means 
that,  where  parties  to  a  contract  of  sale  have  expressed  in  words  the 
warranty  by  which  they  intend  to  be  bound,  no  further  warranty  will  be 
implied  by  law,  but  that  expressed  will  include  the  whole  obligation  of 
the  seller.  Benj.  Sales,  §  666  ;  Demingv.  Foster,  42  N.  H.  165.  More-  .. 
over,  this  principle  applies  to  .sales  of  specific,  existing  chattels,  and 
not  ordinarily  to  sales  of  goods  to  be  made  or  supplied  upon  the  order 
of  the  buyer. .  There  is  much  confusion  in  the  cases  on  this  subject. 
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arising,  doubtless,  from  an  inaccurate  use  of  the  term  ' '  warranty." 
When  an  article  is  sold  bj-  the  owner  or  maker  by  the  particular  descrip- 
tion by  which  it  is  known  in  the  trade,  it  is  a  condition  precedent  to  his 
right  of  action  that  the  thing  which  he  has  delivered,  or  offers  to  deliver, 
should  answer  this  description.  But  in  man^-  cases  in  modern  times 
the  sale  of  a  particular  thing  by  terms  of  description  has  been  treated 
as  a  warrant}',  and  the  breach  of  such  a  contract  a  breach  of  warranty, 
whereas  it  would  be  more  correct  to  say  that  it  was  a  failure  to  comply- 
with  the  contract  of  sale  which  the  part}'  had  engaged  to  perform- 
Chanter  v.  Hopkins,  4  Mees.  &  W.  404  ;  Benj.  Sales,  §  600.  There  are 
many  cases  in  which  such  words  of  description  are  not  considered  as 
warranties  at  all,  but  conditions  precedent  to  anj'  obligation  on  the  part 
of  the  vendee,  since  the  existence  of  the  qualities  indicated  by  the 
descriptive  words,  being  part  of  the  description  of  the  thing  sold,  be- 
comes essential  to  its  identitj',  and  the  vendee  cannot  be  obliged  to 
receive  and  pay  for  a  thing  different  from  that  for  which  he  contracted. 
2  Smith  Lead.  Cas.  (6  Eng.  Ed.)  27 ;  2  Schouler,  Pers.  Prop.  pp.  352, 
353.  The  tendencj'  of  the  recent  decisions  in  this  court  is  to  treat  such 
words  as  part  of  the  contract  of  sale  descriptive  of  the  article  sold  and 
to  be  delivered  in  the  future,  and  not  as  constituting  that  collateral 
obligation  which  sometimes  accompanies  a  contract  of  sale,  and  known 
as  a  "  warranty."  Eeed  v.  Randall,  29  N.  Y.  358  ;  Iron  Co.  v.  Pope, 
108  N.  Y.  232,  236. 

It  is  not  now  important  to  inquire  how  far,  or  under  what  circum- 
stances, the  principle  stated  by  the  learned  judge  applies  to  contracts  of 
sale  of  goods  in  esse  between  dealers,  in  which  there  is  an  express 
warranty.  It  is  not,  we  think,  applicable  to  the  obligation  of  a  manu- 
facturer who  contracts,  as  in  this  case,  for  a  sale  of  his  own  product, 
the  condition  of  which  he  is  presumed  to  know.  It  is  plain  that  in  the 
case  at  bar  the  plaintiffs  intendfed,  to  buj-,  and  the  defendant  to  sell,  an 
article  of  refined  petroleum,  which  should  not  only  correspond  to  the 
description  in  the  contract,  but  should  be  free  from  latent  defects  aris- 
ing from  the  process  of  manufacture,  so  as  to  constitute  a  thing  which, 
in  the  commercial  sense,  would  be  of  some  use  or  value.  It  is  quite 
conceivable  that  the  oil  might  correspond  with  all  the  descriptions  of 
the  contract,  and  yet  be  a  useless  and  unmerchantable  thing,  in  con- 
sequence of  defects  arising  from  the  process  of  manufactuj-e,  in  which 
case  the  buyer  would  have  the  shadow  of  the  thing  bought,  without  the 
substance.  The  defendant's  obligation  rests,  not  only  upon  the  terms 
of  the  contract,  but  upon  its  superior  knowledge  and  the  confidence 
which  the  buyer  placed  in  its  ability  to  produce  a  proper  article ;  and 
hence  the  rel.ations  of  the  parties  are  quite  different  from  that  of  dealers 
in  the  article  in  the  market,  each  possessing  equal  means  of  information 
and  opportunity  for  the  detection  of  latent  defects.  A  strict  adherence 
to  the  bare  descriptive  words  of  the  contract  would  not  express  the  full 
obligation  of  the  defendant.  That  the  commodity  shall  be  so  free  from 
latent  defects  arising  from  the  process  of  refining,  and  which  could  be 
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guarded  against  by  ordinary  care,  so  as  to  render  it  merchantable,  is  a 
term  to  be  implied  in  all  siicli  contracts.  Story,  Cont.  (4th  Ed.)  §§  836, 
837 ;  Jones  v.  Just,  L.  R.  3  Q.  B.  197.  The  plaintiffs  were  entitled  to 
something  more  than  the  mere  semblance  or  shadow  of  the  thing  desig- 
nated in  the  contract.  They  were  entitled  to  the  thing  itself,  with  all 
the  essential  qualities  that  rendered  it  valuable  as  an  article  of  com- 
merce, and  free  from  such  latent  defects  as  would  render  it  unmerchant- 
able. Mody  V.  Gregson,  L.  R.  4  Exch.  49.  If  the  goods  in  question 
were  in  fact  unmerchantable,  in  consequence  of  latent  defects  arising 
from  the  process  of  manufacture,  and  which  the  defendant  could  have 
guarded  against  by  the  exercise  of  reasonable  care,  it  would  be  quite 
unreasonable  to  hold  that  the  defendant  has,  nevertheless,  performed 
the  contract,  because  it  has  delivered  oil  of  the  same  brand,  color,  and 
test  specified.  It  is  quite  clear  that  the  words  of  the  written  contract 
do  not  exclude  a  liabilitj"  on  the  part  of  the  defendant  for  fraud  in  the 
performance,  and  it  is  difficult  to  see  how  it  can  affect  an  obligation  of 
the  seller,  who  is  also  a  manufacturer,  which  is  based  upon  his  actual 
or  presumed  knowledge  of  latent  defects  in  the  oil,  arising  from  the 
process  of  refinement.  In  the  construction  of  commercial  contracts  for 
the  sale  and  delivery  of  goods,  the  courts  ai-e  not  alwaj's  bound  by  the 
literal  meaning  of  words  descriptive  of  the  article,  contained  in  the  con- 
tract. It  frequently  happens,  in  large  transactions,  that  the  article 
which  is  the  subject  of  the  contract  is  described  by  some  vague,  generic 
word,  which,  taken  strictly  and  literally,  may  be  satisfied  by  a  worth- 
less or  defective  article.  In  such  cases  the  words  may  mean  more  than 
their  bare  definition  or  literal  meaning  would  imply,  and  impose  upon  i 
the  seller  an  obligation  to  furnish^ not  only  the  thing  mentioned  in  the  | 
contract,  but  a  merchantable  article  of  that  name.  Murchie  v.  Cornell, 
155  Mass.  60.  If  it  be  true  that  the  defendlnt  in  this  case  delivered 
alongside  the  vessel  an  article  which  ^^  u^ei-chantable  and  unfit  for 
transportation,  in  consequence  of  hid^m  latent  defects  arising  from  the 
process  of  manufacture,  and  of  which  it  had,  or  should  have  had, 
knowledge,  in  the  exercise  of  reasonable  care,  it  has  not,  in  any  just  or 
substantial  sense,  performed  its  contract,  although  the  article  so  deliv- 
ered was  of  the  brand,  color,  test,  and  specific  gravity  called  for  by  the 
writing.  Tlie  plaintiffs  were  not  only  entitled  to  thelPthing  described, 
but  to  that  thing  in  such  condition,  and  so  free  from  hidden  defects,  as 
to  make  it  available  to  them  as  an  article  of  commerce,  and  fit  for 
transportation. 

Whether  this  liability  survived  the  deliverj'  and  inspection  of  the 
goods  remains  to  be  considered.  When  the  rules  of  the  exchange  are 
read  into  the  contract,  it  is  provided  that  the  acceptance  of  the 
petroleum  by  the  buyer's  inspector  shall  be  an  acknowledgment  that 
the  goods  are  in  accordance  with  the  contract ;  and,  as  we  have  seen, 
the  inspector  so  certified.  Tiie  inspector  was  not  the  agent  of  either 
partj-,  but  an  umpire  selected  to  determine  whether  the  article  delivered 
alongside  the  "  Corby  "  corresponded  with  the  contract.    The  parties, 
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in  effect,  submitted  a  certain  question  to  the  decision  of  the  inspector, 
and  that  was  whether  the  oil  corresponded  in  brand,  color,  and  fire  test, 
with  tlie  contract.  He  was  not  authorized  to  determine  whether  there 
was  or  was  not  any  hidden  or  latent  defects  in  the  article  at  the  time 
and  place  of  the  deliverj'  which  would  render  it  unmerchantable.  That 
question  was  not  within  the  fair  scope  or  purpose  of  the  inspection,  and 
the  certificate  on  this  point  does  not  conclude  the  parties.  If,  however, 
the  defects  which  the  plaintiffs  now  claim  existed  at  the  time  of  deliver^', 
and  which  the^-  claim  to  have  produced  the  damages,  were  discernible 
upon  the  inspection  contemplated  by  the  contract,  they  were  not  hidden 
or  latent  defects,  within  the  meaning  of  the  rule,  and  in  that  case  the 
certificate  would  conclude  the  parties.  If,  in  executing  the  power  to 
determine-the  brand,  color,  fire  test,  and  gravitj-  of  the  article  delivered, 
any  other  defect  which  would  render  it  unmerchantable  would  neces- 
sarily appear,  the  plaintiffs  are  concluded  as  to  that  defect  by  the  certi- 
ficate of  the  inspector.  Studer  v.  Bleistein,  115  N.  Y.  316;  Pan  Co. 
V.  Remingtop,  41  Hun,  218.  If  I  am  right  in  these  several  propositions, 
it  must  follow  that  the  plaintiflFs  were  entitled  to  prove  upon  the  trial, 
if  they  could,  that  the  refined  petroleum  delivered  by  the  defendant 
alongside  the  "  Corby,"  though  corresponding  with  the  description  of 
the  article  in  the  contract,  had  in  it  some  hidden  or  latent  defect,  not 
discernible  by  the  inspection  provided  for,  which  then  and  there  ren- 
dered it  unmerchantable.  .   .  . 

Our  conclusions  with  respect  to  the  questions  in  the  case  maj-  be 
briefly  summarized  :  (1)  The  defendant  was  bound  to  deliver  an  article 
of  refined  petroleum  that  was  free  from  latent  or  hidden  defects  that 
rendered  it  unmerchantable  at  the  tifte  and  place  of  delivery,  and  that 
could  have  been  avoide(^or  guarded  against  in  the  process  of  refine- 
ment, or  in  the  selectioirof  the  raw  material,  by  reasonable  care  and 
skill.  (2)  This  obligation^ur^^d  the  acceptance,  if  the  latent  defects 
were  such  as  would  not  appea^^on  an  inspection  to  ascertain  whether 
the  oil  delivered  corresponded  with  that  described  in  the  contract.  (3) 
The  judgment  roll  in  the  former  action  was  admissible  in  evidence  for 
the  purpose  and  upon  the  ground  already  stated.  (4)  The  plaintiffs 
were  entitled  to  show  that  the  defendant  knew  the  destination  of  the 
cargo  of  oil  des*nated  in  the  contract.  The  judgment  must  therefore 
be  reversed,  and  a  new  trial  granted ;  costs  to  abide  the  event.  All 
concur.'  Judgment  reversed.''- 

1  The  part  of  the  opinion  which  has  been  omitted  relates  to  topics  (3)  and  Li). 
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BURNBY  V.  BOLLETT. 
16  M.  &  W.  644.    1847. 

Paeke,  B.  ,  now  delivered  the  judgment  of  the  court.  This  case  was 
tried  before  my  Brother  Pattespn,  at  the  last  summer  assizes  for  the 
county  of  Lincoln.  It  was  an  action  on  the  case,  alleging  that  the  de- 
fendant publicly  offered  the  carcass  of  a  pig  for  sale,  as  and  for  food 
for  man,  and  by  falsely  and  fraudulently  warranting  it  to  be  whole- 
some, and  fit  for  food  for  man,  sold  it  to  the  plaintiff,  who  paid  the 
defendant  the  price. 

It  appeared  on  the  trial,  that  the  carcass  of  the  pig  was,  exposed  for 
sale  in  the  public  street  of  Lincoln,  in  the  shop  of  one  Penrose,  a 
butcher,  when  the  defendant  bought  it,  but  did  not  take  it  away.  The 
plaintiff  afterwards  applied  to  Penrose  to  purchase  it,  but  being  in- 
formed it  was  already  sold  to  the  defendant,  he  applied  to  him,  and 
agreed  with  him  to  buy  it,  and  paid  him  for  it.  -It  turned  out  that  the 
pig  was  measly  ;  it  became  afterwards  putrid,  was  unfit  for  food,  and 
the  plaintiff,  having  called  on  the  defendant  to  repay  the  sum  given  to 
him,  which  was  refused,  brought  this  action. 

It  did  not  appear  that  the  defendant  had  any  knowledge  of  the  un- 
sound state  of  the  pig ;  and  he  was  not  a  butcher,  or  dealer  in  meat. 
He  had  not  exposed  it  publicly  for  sale.  He  had  bought  the  pig  for 
his  own  use,  and  left  it  till  it  should  be  delivered  ;  but  when  he  sold  it 
to  the  plaintiff,  there  was  a  reasonable  preemption  for  the  considera- 
tion of  the  jury  that  he  knew  it  was  to  be  used  for  human  food. 

On  this  state  of  facts,  Mr.  Whiteh^^,  for  the  defendant,  prayed  for 
a  nonsuit  at  the  close  of  the  plaintifrs  case.  The  learned  judge  per- 
mitted the  case  to  proceed,  reserving  the  point,  whether  he  ought  to 
have  nonsuited.  The  plaintiff  had  a  verdict,  and  a  rule  tiisi  for  a  non- 
suit having  been  obtained,  the  case  was  fully  argued  at  the  sittings 
after  last  term. 

The  argument  for  the  plaintiff  was,  that  the  sale  of  victuals  to  be 
used  as  food  for  man  differed  from,the  sale  of  other  commodities,  and 
that  the  vendor  of  such,  if  they  were  unwholesome,  was  liable  to  the 
vendee,  without  fraud  or  warranty.  This  position  is  laid  down,  ap- 
parently in  general  terms,  in  Keilway,  91 ;  but  the  cases  there  referred 
to,  in  the  Year  Books,  9  Hen.  6,  37,  pi.  53,  and  11  Edw.  4,  Trin.  10, 
pi.  6,  and  other  authorities,  when  considered,  lead  to  this  conclusion, 
that  there  is  no  other  difference  between  the  sale  of  victuals  for  food, 
and  other  articles,  than  this,  that  victuallers,  butchers,  and  other  com- 
mon dealers  in  victuals  are  not  merely  in  the  same  situation  that 
common  dealers  in  other  commodities  are,  and  liable  under  the  same 
tircumstances  as  they  are,  so  that,  if  an  order  be  sent  to  them  to  be 
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executed,  they  are  presumed  to  undertake  to  supply  a  good  and  mer- 
chantable article ;  but  they  are  also  liable  to  punishment  for  selling 
corrupt  victuals,  by  virtue  of  an  ancient  statute  (certainly  if  they  do 
so  knowingly,  and  probablj'  if  thej'  do  not),  and  are  therefore  respon- 
sible civilly  to  those  customers  to  whom  they  sell  such  victuals,  for  any 
special  or  particular  injury  by  the  breach  of  the  law  which  they  thereby 
commit.  That  they,  the  common  dealers,  not  all  persons,  are  liable 
criminally  for  selling  corrupt  victuals,  is  clear ;  for  Lord  Coke  says,  in 
4  Inst.  261 :  "  This  court  of  the  leet  may  inquire  of  corrupt  victual,  as 
a  common  nuisance,  whereof  some  have  doubted,  both  for  that  it  is 
omitted  in  the  statute  of  the  leet,  and  of  the  weak  authority  of  the  book 
of  the  9  Hen.  6,  where  Martyn  saith  that  it  is  ordained  that  none  should 
sell  corrupt  victual.  And  Cottismore  held  the  opinion  that  it  is  actio 
■popularis,  whereupon  it  is  collected  that  the  conusance  thereof  be- 
longeth  to  the  leet;  and  Marty u  and  Neal  (11  Hen.  4),  agreeing  with 
him,  said  truly;  for,  by  the  statute  of  51  Hen.  3,  Stat.  '  pillor',  et 
tumbrel',  et  assiss'  panis  et  cervis','  and  by  the  statute  made  in  the 
reign  of  Edw.  1,  intituled  Stat.  '  de  pistoribus  et  brasiatoribus,  et  aliis 
vitellariis,'  it  is  ordained  that  none  shall  sell  corrupt  victuals." 

The  statute  of  51  Hen.  3,  of  the  Pillory  and  Tumbril,  and  Assize  of 
Bread  and  Ale,  applies  only  to  vintners,  brewers,  butchers,  and  cooks. 
Amongst  other  things,  inquiry  is  to  be  made  of  the  vintners'  names, 
and  how  they  sell  a  gallon  of  wine,  or  if  anj'  corrupted  wine  be  in  the 
town,  or  such  as  is  not  wholesome  for  man's  bod}' ;  and  if  any  butcher 
sell  contagious  flesh,  or  that  died  of  the  muri'ain,  or  cooks  that  seethe 
unwholesome  flesh,  etc.  Lord  Coke  goes  on  to  say,  that  Britton,  who 
wrote  after  the  statute  51  Hen.  3,  and  following  the  same,  saith,  "  Puis 
soit  inquise  de  ceux  queux  achatent  per  un  manner  de  measure,  et 
vendent  per  meinder  measure  faux,  et  ceux  sont  punis  come  vendors 
des  vines,  et  auxi  ceux  que  serfcit  atteint  de  faux  aunes,  et  faux  poys, 
et  auxi  les  macegrieves  (macellarii,  butchers),  et  les  gents  que  de  usage 
vendent  a  trespassants  (passengers)  mauvaise  vians  corrumpus  et 
wacrus,  et  autrement  perillous  a  la  saunty  do  home,  encountre  le  forme 
de  nous  statutes." 

This  view  of  the  case  explains  what  is  said  in  the  Year  Book,  9  Hen. 
6,  53,  that  "  the  warranty  is  not  to  the  purpose  ;  for  it  is  ordained  that 
none  shall  sell  corrupt  victuals  ;"  and  what  is  said  by  Tanfleld,  C.  B., 
and  Altham,  B.,  Cro.  Jac.  197, -"that  if  a  man  sells  corrupt  victuals, 
without  warranty,  an  action  lies,  because  it  is  against  the  common- 
wealth ;  "  and  also  explains  the  note  of  Lord  Hale,  in  1st  Fitzherbert's 
Natura  Brevium,  94,  that  there  is  diversitj-  between  selling  corrupt 
wines  as  merchandise ;  for  there  an  action  on  the  case  does  not  lie 
without  warranty  ;  otherwise,  if  it  be  for  a  taverner  or  victualler,  if  it 
prejudice  any. 

The  defendant  in  this  case  was  not  dealing  in  the  waj-  of  a  common 
trade,  and  was  not  punishable  in  the  leet  for  what  he  did.  He  merely 
transferred  his  bargain  to  the  plaintiff.     He  falls  within  the  reason  of 
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the  former  part  of  Lord  Hale's  distinction ;  and  there  being  no  evi- 
dence of  a  warranty,  or  of  an^'  fraud,  he  is  not  liable.  The  plaintiff 
ought,  .therefore,  to  have  been  nonsuited  at  the  trial,  and  this  rule  must 
be  made  absolute. 


GIROUX  V.   STEDMAN  et  al.,  three  cases. 
PECOED  V.   SAME. 

145  Mass.  439  :  14  N.  E.  538.     1888. 

Four  actions  for  damages  for  torts  committed  by  the  defendants  in 
selling  to  the  various  plaintiffs  dressed  pork  which  was  unfit  for  food. 
It  was  proved  that  the  defendants  killed,  dressed,  and  sold  the  hogs  in 
question  to  the  plaintiffs  ;  that  the  hogs  were  diseased,  and  that  plain- 
tiffs were  made  sick  by  eating  of  the  pork.  Under  the  instructions  of 
the  trial  judge,  which  are  stated  in  the  opinion,  the  jury  returned  a  ver- 
dict for  the  defendants,  and  the  plaintiffs  alleged  exceptions. 

W.  W.  McClench,  for  plaintiffs. 

S.  W.  Chapin,  for  defendants. 

Devens,  J.  It  was  known  to  the  defendants  that  the  plaintiffs  pur- 
chased the  meat  to  be  used  as  provisions  ;  but  it  was  held  by  the  pre- 
siding judge  that,  in  order  that  they  should  recover,  they  must  prove  the 
allegations  in  their  declarations  that  the  defendants  knew  that  the  meat 
sold  by  them  was  unwholesome,  and  improper  to  be  used  as  provisions. 
He  instructed  the  jury  that,  at  common  law,  the  general  rule  is  that  where 
personal  property  is  sold  in  the  presence  of  buyer  and  seller,  each  hav- 
ing an  opportunity  to  see  the  property,  and  there  is  nothing  said  as  to 
the  quality,  the  only  implied  warranty  on  the  part  of  the  seller  is  that 
he  has  a  valid  title  in,  or  has  a  right  to  sell,  the  chattel.  He  added 
that  there  is  an  exception  to  this  general  rule,  where  a  provision  dealer 
or  market-man  sells  provisions,  as  meat  and  vegetables,  to  his  customers 
for  use  ;  and  that  in  such  case  there  would  he  an  implied  warranty  that 
they  were  fit  for  use,  and  wholesome.  Whether  this  exception  exists 
or  not  it  is  not  important,  in  the  case  at  bai-,  to  inquire,  as  it  cannot 
be,  and  was  not  contended,  that  the  defendants  were  brought  within 
it.  The  contention  of  the ,  plaintifl^s  is  that,  even  if  the  rule  is  well 
established  that  where  there  is  no  express  warranty,  and  no  fraud,  no 
warranty  of  the  quality  of  the  thing  sold  is  implied  by  law,  and  that  the 
maxim  of  careat  emptor  applies,  there  is  a  more  general  exception, 
which  excludes  from  its  operation  all  sales  of  provisions  for  immediate 
domestic  use,  no  matter  by  whom  made.  That  in  a  sale  of  an  animal 
by  one  dealer  to  another,  even  with  the  knowledge  that  the  latter 
dealer  intends  to  convert  it  into  meat  for  domestic  use,  or  that,  in  the 
sale  of  provisions  in  the  course  of  commercial  transactions,  there,  is  no 
implied  warranty  of  the  quality,  appears  to  be  well  settled.     Howard 
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V.  Emerson,  110  Mass.  320,  and  cases  cited  ;  Burnby  v.  Eollett,  16  M. 
&  W.  645.  ' 

While  occasional  expressions  may  be  found  (as  in  Van  Bracklin  v. 
Fonda,  12  Johns.  468),  which  sustain  the  plaintiffs'  contention,  we 
have  found  but  one  decided  case  which  supports  it.  In  Van  Bracklin 
V.  Fonda,  ubi  supra,  it  is  said  that  in  a  sale  of  provisions  the  vendor  is 
bound  to  know  that  they  are  sound  at  his  peril ;  but  the  case  shows 
that  the  defendant,  who  had  sold  beef  for  domestic  use,  knew  the  ani- 
mal from  whicli  it  came  to  be  diseased.  This  had  been  found  by  the 
jury,  and  the  remark  is  made  in  connection  with  the  facts  proved.  The 
case  of  Hoover  v.  Peters,  18  Mich.  51,  does  sustain  the  plaintiffs'  con- 
tention, as  it  is  there  held  that  where  articles  of  food  are  bought  for 
domestic  consumption,  and  the  vendor  sells  them  for  that  express  pur- 
pose, the  law  implies  a  warrant3'  that  they  are  fit  for  such  purpose, 
whether  the  sale  be  made  by  a  retail  dealer  or  bj'  any  other  person. 
This  case  imposes  a  heavier  liability  on  a  person  not  engaged  in  the 
sale  of  provisions  as  a  business  than  he  should  be  called  on  to  bear. 
The  opinion  is  not  supported  by  any  citation  of  authorities.  In  a  dis- 
senting opinion  by  Mr.  Justice  Christianct,  it  is  said  :  ' '  Had  it  ap- 
peared that  he  (the  defendant)  was  the  keeper  of  a  meat-market  or 
butcher-shop,  and  was  engaged  in  the  business  of  selling  meat  for  food, 
and  therefore  bound  or  presumed  to  know  whether  it  was  fit  for  that 
purpose,  I  should  have  concurred  in  the  opinion  mj-  brethren  have  ex- 
pressed." If  there  is  an  exception  to  the  rule  of  caveat  einptor  which 
grows  out  of  the  circumstances  of  the  case,  and  the  relations  of  buj'er 
and  seller,  where  the  latter  is  a  general  dealer,  and  the  former  a  pur- 
chaser for  immediate  use,  there  appears  no  reason  why  it  should  be 
further  extended. 

In  the  case  at  bar,  the  defendants  were  not  common  dealers  in  pro- 
visions or  market-men.  They  Were  farmers,  selling  a  portion  of  the 
produce  of  their  farms.  No  representations  of  the  quality  of  the  meat 
sold  were  made  by  them.  In  making  casual  sales  from  a  farm  of  its 
products,  to  hold  the  owner  to  the  duty  of  ascertaining  at  his  peril  the 
condition  of  the  articles  sold,  and  of  impliedly  warranting,  if  sold  with 
the  knowledge  that  they  are  to  be  used  as  food,  that  thej-  are  fit  for  the 
purpose,  imposes  a  larger  liability  than  should  be  placed  upon  one  who 
may  often  have  no  better  means  of  knowledge  than  the  purchaser. 
The  plaintiff's  contend  that  the  ease  of  French  v.  Vining,  102  Mass. 
132,  is  decisive  in  their  favor,  but  it  appears  to  us  otherwise.  In  that 
case,  the  defendant  sold  hay,  which  he  knew  had  been  poisoned,  for 
the  purpose  of  being  fed  to  a  cow,  although  he  had  carefully  endeavored 
to  separate  the  damaged  portion  from  the  rest,  and  supposed  he  had 
succeeded.  From  the  effects  of  eating  the  hay,  the  cow  died,  and  the 
defendant  was  held  liable.  His  knowledge  of  the  injur}-  to  the  hay  was 
certain  and  positive  ;  his  belief  that  he  had  remedied  the  difficulty  was 
conjectural  and  uncertain,  and  proved  to  be  wholly  erroneous.  In  the 
case  at  bar,  while  the  defendant's  herd  had  been  exposed  to  hog  cholera, 
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there  was  evidence  that  a  portion  of  it  only  had  been  affected ;  and, 
further,  that,  even  if  afl'ected,  the  meat  of  the  animals  was  not  necessa- 
rily  unwholesome.  There  was  no  evidence  that  the  animals  whose  meat 
was  sold  had  ever,  so  far  as  the  defendants  knew,  actually  had  the 
disease,  and  the  verdict  of  the  jury  has  established  that  they  were  igno- 
rant that  the  meat  sold  by  them  was  unwholesome.  In  French  v. 
Vining,  the  defendant  knew  what  the  condition  of  the  hay  had  been, 
and  this- is  a  vital  part  of  the  case.  He  sold  an  article  which  he  knew 
had  been  poisoned,  and  from  which  he  had  taken  no  effectual  means  to 
remove  the  poison.  His  belief  or  supposition  that  his  effort  had  been 
successful  could  not  relieve  him  from  liability  for  the  consequences  that 
ensued  because  it  had  been  unsuccessful,  if  he  sold  the  hay  without  in- 
forming the  purchaser  of  the  dangerous  injury  which  it  had  received. 

Exeeptions  overruled. 


SINCLAIR  V.   HATHAWAY. 

57  Mich.  60:  23  N.  W.  459.     1885. 

Campbell,  J.  Plaintiff  sued  defendant  for  a  balance  claimed  to  be 
due  for  bread.  Defendant  claimed  that  the  account  had  been  balanced 
by  bad  bread  returned,  and  bj-  a  sum  of  $10  paid  in  settlement  of  ac- 
counts. Plaintiff  was  a  baker,  and  defendant's  business  was  to  supplj' 
bread  to  customers  about  the  city.  It  appears  that  for  a  period  defend- 
ant was  emplo3'ed  by  plaintiff  to  sell  his  bread,  and  make  returns  and 
pay  for  the  bread  furnished  daih;.  Defendant  claims  that  on  several 
occasions  the  bread  furnished  was  bad  and  unwholesome,  and  that  he 
returned  it  to  a  sufficient  extent  to  overbalance  his  payments,  and  that 
there  was  an  understanding  to  that  effect.  The  parties  are  directly  at 
variance  on  the  facts.  There  was  a  good  deal  of  testimony  showing 
that  bread  was  often  made  unfit  for  use,  and  that  plaintiff  had  to  sell  it 
for  feeding  animals.  He  swore  there  was  never  any  such  thing.  The 
court  below  rightly  excluded  evidence  of  a  Sundaj'  contract  before  the 
business  was  entered  into.  But  there  was  testimony  of  subsequent 
dealings  tending  to  prove  the  theor3'  of  the  defence.  .  ,  . 

The  court  also  refused  to  charge  that  plaintiff  was  subject  by  law  to 
an  implied  warranty  that  the  bread  was  wholesome,  and  in  the  charge 
stated  the  defendant's  objections  to  applj'  chieflj-  to  its  marketable 
quality,  and  to  its  being  soiled  externally  by  getting  dirty  on  the  floor. 
There  was,  however,  testimonj-  from  several  sources  that  the  bread 
was  unfit  for  food,  apart  from  its  external  appearance.  It  was  held  in 
Hoover  v.  Peters,  18  Mich.  51,  that  there  is  an  implied  warranty  of 
wholesomeness  in  the  sale  of  provisions  for  direct  consumption.  This 
question  is  not  discussed  in  plaintiff's  brief,  and  was  left  entirely  out  of 
view  by  the  court,  and  tlie  only  reference  to  it  was  in  connection  with 
an  express  contract. 
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In  this  case  defendant  was,  as  plaintiff  claims,  in  his  employ  as  a 
pedler,  bound  to  pay  for  his  bread,  at  a  discount,  and  his  connection 
with  the  sales  brings  the  case  within  the  same  principle.  Defendant 
cannot  be  treated  as  a  purchaser  from  a  wholesale  dealer  of  articles  sold 
in  the  market  for  purposes  of  commerce.  Bread  is  an  article  sold  for 
immediate  consumption,  and  never  enters  into  commerce,  and  as  one 
of  the  prime  necessaries  of  life  is  of  no  use  unless  it  is  good  for  food. 
Defendant,  as  a  mere  middle-man  between  the  baker  and  the  consumer, 
and  acting  in  his  employment,  had  a  right  to  expect  bad  bread  to  be 
made  good,  and  the  court  should  have  so  held.  Mere  externals  he 
could  see  for  himself,  but  bad  quality  would  not  always  be  detected 
without  such  a  minute  examination  as  the  circumstances  of  such  a 
business  would  render  it  difficult  to  make. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

The  other  justices  concurred. 


§  3.  B.  Quantity,  an  Essential  Tekm. 

BRAWLEY  V.   UNITED   STATES. 

96  U.  S.  168.    1877. 

Appeal  from  the  Court  of  Claims. 

This  is  a  petition  by  Brawley  to  recover  the  amount  of  eight  hundred 
and  forty  cords  of  wood  at  $3.99  per  cord,  which  the  claimant  alleges 
that  he  was  prepared  and  ready  to  furnish  under  a  contract  entered  into 
by  the  claimant  with  Lieutenant-Colonel  Holabird,  Deputy  Quarter- 
master-General United  States  Army,  in  May,  1871.  The  priacipal 
article,  and  that  on  which  the  present  controversy  arises,  was  in  the 
following  words :  — 

"I.  That  the  said  Daniel  F.  Brawley,  his  heirs,  assigns,  administrators, 
and  executors,  shall  sell,  furnish,  and  deliver,  cut  and  split  in  lengths  of  four 
(4)  feet,  duly  piled  or  corded  under  the  direction  and  supervision  of  the  post- 
quartermaster,  within  the  inclosure  of  the  post  of  Fort  Pembina,  Dakota  Ter- 
ritory, eight  hundred  and  eighty  (8S0)  cords  of  sound,  of  first  quality,  of 
merchantable  oak  wood,  more  or  less,  as  shall  be  determined  to  be  necessary, 
by  the  post-commander,  for  the  regular  supply,  in  accordance  with  army  regu- 
lations, of  the  troops  and  employees  of  the  garrison  of  said  post  for  the  fiscal 
year  beginning  July  1,  1871,  and  ending  June  .30,  1872.  The  delivery  of 
eight  hundred  and  eighty  (880)  cords  to  be  completed  on  or  before  January  1, 
1872  ;  but  any  additional  number  of  cords  of  wood  that  may  be  required  over 
and  above  that  amount  may  be  delivered  from  time  to  time,  regulated  by  the 
proper  military  authorities,  based  upon  the  actual  necessities  of  the  troops  for 
the  period  above  mentioned  ;  provided  that,  if  the  wood  be  less  than  four  (4)  feet 
in  length,  due  allowance  shall  be  made  for  such  shortage  by  an  increased  quan< 


§  3.]  B.      QUANTITY,  AN   ESSENTIAL  TEEM.  369 

tity,  the  cubical  contents  of  the  wood  being  measured  in  all  cases.  Delivery 
on  this  contract  to  begin  on  or  before  July  15,  ^Sll,  unless  the  time  be  extended 
by  the  commanding  ofBicer  of  the  post." i 

Mr.  John  B.  Sanborn^  for  the  appellant. 

The  Attorney-  General,  for  the  United  States. 

Mr.  Justice  Bradley.  From  an  examination  of  the  authorities,  it 
seems  to  us  that  the  general  rules  which  must  govern  this  case  may  be 
expressed  as  follows  :  — 

Where  a  contract  is  made  to  sell  or  furnish  certain  goods  identified 
by  reference  to  independent  circumstances,  such  as  an  entire  lot  deposited 
in  a  certain  warehouse,  or  all  that  may  be  manufactured  by  the  vendor 
in  a  certain  establishment,  or  that  may  be  shipped  by  his  agent  or  cor- 
respondent in  certain  vessels,  and  the  quantity  is  named,  with  the  quali- 
fication of  "about,"  or  "  more  or  less,"  or  words  of  Uke  import,  the 
contract  applies  to  the  specific  lot;  and  the  name  of-  the  quantity  is  not 
regarded  as  in  the  nature  of,  a  warranty,  but  only  as  an  estimate  of  the  </ 
probable  amount,  in  reference  to  which  good  faith  is  all  that  is  required 
of  the  party  making  it.  In  such  cases,  the  governing  rule  is  somewhat 
analogous  to  that  which  is  applied  in  the  description  of  lands,  where 
natural  boundaries  and  monuments  control  courses  and  distances  and 
estimates  of  quantity'. 

But  when  no  such  independent  circumstances  are  referred  to,  and  the 
engagement  is  to  furnish  goods  of  a  certain  quality  or  character  to  a  y 
certain  amount,  the  quantity  specified  is  material,  and  governs  the  con- 
tract. The  addition  of  the  qualifying  words  "about,"  "  more  or  less," 
and  the  like,  in  such  cases,  is  only  for  the  purpose  of  providing  against 
accidental  variations  arising  from  slight  and  unimportant  excesses  or 
deficiencies  in  number,  measure,  or  weight. 

If,  however,  the  qualifying  words  are  supplemented  by  other  stipula- 
tions or  conditions  which  give  them  a  broader  scope  or  a  more  extensive 
significancy,  then  the  contract  is  to  be  governed  by  such  added  stipula- 
tions or  conditions.  As,  if  it  be  agreed  to  furnish  so  many  bushels  of 
wheat,  more  or  less,  according  to  what  the  party  receiving  it  shall 
require  for  the  use  of  his  mill,  then  the  contract  is  not  governed  by  the 
quantity  naqied,  nor  by  that  quantity  with  slight  and  unimportant  varia- 
tions, but  by  what  the  receiving  party  shall  require  for  the  use  of  his 
mill ;  and  the  variation  from  the  quantity  named  will  depend  upon  his 
discretion  and  requirements,  so  long  as  he  acts  in  good  faith.  So  where 
a  manufacturer  contracts  to  deliver  at  a  certain  price  all  the  articles  he 
shall  make  in  his  factory  for  the  space  of  two  years,  "  say  a  thousand 
to  twelve  hundred  gallons  of  naphtha  per  month," -the  designation  of 
quantity  is  qualified  not  only  by  the  indeterminate  word  "  say,"  but  by 
the  fair  discretion  or  ability  of  the  manufacturer,  always  provided  he 
acts  in  good  faith.  This  was  the  pi'ecise  decision  in  G-willim  v.  Daniell, 
2  Cromp.  M.  &  R.  61,  where  Lord  Abinger  saj's :  "  The  agreement  is 

1  Tlie  statement  of  facts  has  been  shortened. 
24 
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simplj-  this,  that  the  plaintiff  undertakes  to  accept  all  the  naphtha  that  the 
defendant  may  happen  to  manufacture  within  the  period  of  two  years. 
The  words,  "  say  from  one  thousand  to  twelve  hundred  gallons  (per 
month),"  are  not  shown  to  mean  that  the  defendant  undertook,  at  all 
events,  that  the  quantitj*  manufactured  should  amount  to  so  much.  If 
by  fraud  the  defendant  manufactured  less  than  he  ought  to  have  done, 
the  breach  should  have  been  shaped  accordingly-.  Here  it  does  not  ap- 
pear that,  in  the  ordinary  course  of  Ijis  manufacture,  the  defendant 
ought  to  have  produced  a  larger  quantity  than  he  has  done,  and  we 
cannot  therefore  say  that  he  has  broken  his  contract." 

We  think  that  there  is  manifest  reason  in  this  decision,  and  that  the 
present  case  is  within  it.  The  contract  was  not  for  the  deliverj'  of  any 
particular  lot,  or  any  particular  quantity,  but  to  deliver  at  the  post  of 
Fort  Pembina  eight  hundred  and  eight}-  cords  of  wood,  "  more  or  less, 
as  shall  be  determined  to  be  necessary,  by  the  post-commander  for  the 
regular  supply,  in  accordance  with  army  regulations,  of  the  troops  and 
employees  of  the  garrison  of  said  post,  for  the  fiscal  year  beginning 
July  1,  1871."  These  are  the  determinative  words  of  the  contract,  and 
\  the  quantity  designated,  eight  hundred  and  eighty  cords,  is  to  be  regarded 
imerely  as  an  estimate  of  what  the  officer  making  the  contract  at  the 
time  supposed  might  be  required.  The  substantial  engagement  was  to 
furnish  what  should  be  determined  to  be  necessary  b}-  the  post-com- 
mander for  the  regular  supply  for  the  year,  in  accordance  with  army 
regulations.  The  post-commander,  as  soon  as  he  learned  of  the  con- 
tract, and  within  four  days  after  it  was  signed,  informed  the  claimant 
that  but  fortj'  cords  of  wood  would  be  required  thereon,  and  forbid  his 
hauling  any  more  to  the  government  yard.  About  a  fortnight  later,  on 
the  1st  of  July,  1871,  written  notice  to  the  same  effect  was  served  on 
the  claimant,  signed  by  the  post-commander.  And  the  Court  of  Claims 
finds,  as  a  fact,  that  the  post  of  Fort  Pembina  did  not  need  for  the  fiscal 
j'ear  in  question  more  than  the  fortj-  cords  of  wood  which  were  accepted 
bj'  the  defendants,  thus  precluding  any  plea  that,  in  fixing  and  deter-  . 
mining  the  amount  required  the  post-commander  was  actuated  by  any 
want  of  good  faith. 

Reference  is  made  to  the  previous  negotiations  which  led  to  the  mak- 
ing of  the  contract,  the  bid  of  the  claimant,  the  fact  that  the  contract 
was  awarded  to  him  on  his  bid  as  early  as  Ma}',  and  that  on  the  faith 
and  expectation  that  the  quantity  named  would  be  wanted,  he  had  cut  the 
eight  hundred  and  eighty  cords  of  wood  before  the  contract  was  signed. 

All  this  is  irrelevant  matter.  The  written  contract  merged  all  previ- 
ous negotiations,  and  is  presumed  in  law  to  express  the  true  agreement ; 
it  was  the  claimant's  folly  to  have  signed  it.  The  court  cannot  be  gov- 
erned by  any  such  outside  considerations.  Previous  and  contemporary 
transactions  and  fa'cts  maj-  be  very  properh'  taken  into  consideration  to 
ascertain  the  subject-matter  of  a  contract,  and  the  sense  in  which  the 
parties  may  have  used  particular  terras,  but  not  to  alter  or  modifj'  the 
plain  language  which  they  have  used.  Judgment  affirmed. 
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PEMBEOKE  lEON   COMPANY  v.  PARSONS.  ' 

5  Gray  (Mass.),  589.     1856. 

Action  of  contract  upon  the  following  Instrument:  "Memorandum 
of  agreement  made  the  18th  daj- of  August,  1852.  I,  Charles  Parsons, 
agree  to  sell  to  the  Pembroke  Iron  Company  a  cargo  of  old  railroad 
iron,  to  be  shipped  per  bark  '  Charles  Williams,'  part  being  flat  rails 
and  part  flange,  at  thirty  dollars  per  ton  cash  delivered  on  the  wharf,  in 
Boston  ($30  per  ton  cash  on  wharf),  dangers  of  the  seas  excepted. 
About  300  or  350  tons." 

At  the  trial  in  the  Court  of  Common  Pleas,  it  appeared  that  at  the 
time  of  the  agreement  the  iron  in  question  was  at  Savannah,  Georgia ; 
that  the  bark  "  Charles  Williams"  was  a  vessel  of  registered  tonnage 
of  two  hundred  and  ninetj--eight  tons  engaged  in  the  coasting  trade 
between  Savannah  and  Boston,  and  that  the  defendant  received  on 
board  of  her  at  Savannah,  and  conveyed  to  Boston,  and  there  deliv- 
ered to  the  plaintiffs  two  hundred  and  twenty-seven  tons  only ;  and 
refused  to  deliver  any  more,  although  the  plaintiffs  demanded  the  dif- 
ference between  that  amount  and  three  hundred  or  three  hundred  and 
fifty  tons.  There  was  conflicting  evidence  upon  the  question  whether  the 
"  Charles  Williams,"  being  in  good  order  and  condition  to  carry  a  full 
cargo,  could  safelj-  carry  more  than  two  hundred  and  twentj'-seven  tons 
from  Savaanah,  where  it  was  known  to  the  plaintiffs  to  be,  to  Boston. 

Perkins,  J.,  instructed  the  jury  that  the  agreement  did  not  bind  the 
defendant  to  deliver  three  hundred  tons  absolutel}- ;  but  that  if  the 
defendant  in  good  faith  carried  and  delivered  to  the  plaintiffs  a  full 
cargo  as  much  as  the  bark,  being  seaworthy,  and  in  good  order 
and  condition,  could  carry  from  the  port  of  shipment  to  the  port 
of  deliverj',  it  was  all  that  the  agreement  required,  although  the 
amount  so  delivered  was  only  two  hundred  and  twentj'-seven  tons. 
The  jury  returned  a  verdict  for  the  defendant,  and  the  plaintiffs 
alleged  exceptions. 

C.  E.  Pike,  for  plaintiffs. 
'      J.  M.  Bell,  for  the  defendant. 

Shaw,  C.  J.  The  subject  of  the  contract  of  sale  and  purchase  was 
a  cargo  of  old  railroad  iron,  to  be  carried  by  the  bark  "  Charles 
Williams  "  from  Savannah  to  Boston  ;  it  was  a  cargo,  —  one  cargo  only. 
It  was  then  limited  and  measured  b}'  the  quantity  she  could  carrj'  at 
once.  Whether  the  plaintiffs  knew  of  the  capacity  of  that  vessel  or 
not  is  immaterial,  because  they  agreed  to  and  adopted  it  as  the  de- 
scription and  measure  of  their  purchase.  The  figures  at  the  bottom, 
"  about  300  or  350  tons"  are  undoubtedly  to  be  taken  as  a  part  of  the 
contract.  But,  taken  with  the  context,  they  manifestly  express  an 
estimate  only,  and  do  not  control  the  descriptive  clause  designating 
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and  limiting  the  subject  of  the  contract.  The  defendant,  having  deliv- 
ered a  full  cargo,  has  performed  his  contract,  and  the  instructions  of 
the  judge  were  correct. 

This  case,  quite  similar  in  facts,  is  distinguishable  in  principle  from 
that  of  Bourne  v.  Sej'mour,  16  C.  B.  338,  recently  decided  in  England. 
There  the  subject  of  the  contract  of  sale,  as  expressed  in  the  bought 
and  sold  note  was  "  about  500  tons  nitrate  of  soda  in  bags,  of  good 
merchantable  qualit}-."  The  merchandise  was  to  be  shipped  on  the 
west  coast  of  America  by  the  seller,  and  delivered  to  the  buyers  at  the 
London  docks.  In  the  course  of  the  memorandum,  it  was  stated  thus : 
"  It  is  understood  that  the  above  nitrate  of  soda  is  to  form  the  full 
cargo  of  the  'John  Phillips,'  345  tons  register,  now  on  her  passage," 
butin'case  the  "John  Phillips"  should  be  disabled,  the  seller  agreed 
to  deliver,  and  the  buyer  to  take,  another  cargo  or  cargoes  of  about 
equal  quantitj-.  The  "  John  Taylor  "  did  reach  the  place  of  shipment, 
took  on  board  a  cargo  of  nitrate  of  soda,  and  arrived  in  London.  The 
court,  after  some  deliberation  as  to  the  meaning  and  intent  of  the 
parties,  decided  as  the  effect  of  the  contract,  that,  as  the  first  and 
leading  subject  expressed  was,  "  about  500  tons  nitrate  of  soda,"  and, 
though  understood  and  expected  to  form  the  cargo  of  the  "John 
Phillips,"  j"et  in  case  of  her  failure,  still  about  that  quantity  to  be  sent 
and  delivered  in  London,  the  subject  of  the  contract  was  500  tons, 
with  such- exception  by  the  word  "about"  by  the  variance  usuallj' 
found  to  exist  in  such  eases,  arising  from  some  little  difference  in  the 
mode  of  weighing,  and  that  this  was  not  controlled  bj-  a  reference  to 
the  capacity-  of  the  "John  Phillips."  One  of  the  learned  judges, 
Mr.  Justice  Crowd er,  commenced  his  opinion  thus :  "  The  question 
is  whether  this  is  a  contract  for  500  tons  of  nitrate  of  soda,  or  for  the 
full  and  complete  cargo  of  the  '  John  Phillips.'  "  The  court,  believing 
from  all  the  terms  of  the  contract  that  it  was  the  former  and  not  the 
latter,  gave  judgment  for  the  plaintiff. 

In  the  present  case  the  subject  of  the  contract  of  purchase  and  sale 
was  "  a  cargo  of  old  railroad  iron  to  be  shipped  per  bark  '  Charles 
Williams.' "    The  difference  is  obvious.  Excq)tions  overruled. 


§  3.    B.  Goods  not  to  be  mingled  with  Others. 
CUNLIFFE  V.   HARRISON. 

1 

6  Exchequer,  903.     1851. 

Parke,  B.  I  am  of  opinion  that  the  rule  ought  to  be  absolute  to. 
enter  a  nonsuit.  This  is  an  action  for  goods  sold  and  delivered,  the 
value  of  which  is  above  £10.     There  are  two  questions  :  first,  whether 
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there  was  any  binding  contract  to  satisfy  the  statute  of  frauds,  and 
whether  that  contract  has  been  performed ;  and  secondlj-,  if  that  be 
not  so,  whether  there  was  an  acceptance  of  the  goods,  so  as  to  bind 
the  defendants  by  an  acceptance  within  that  statute.     I  thinli  that  the 
plaintiff    has   failed   to   establish   either   of  these   propositions.     The 
defendants'  order  in  the  first  instance  was  a  verbal  one.     Upon  looking 
at  the  correspondence,  it  appears  that  the  parties  are  not  agreed  upon 
the  precise  nature  of  the  contract.     The  correspondence  begins  by  a 
letter  of  the  29th  of  September,  in  which  the  plaintiff  saj's  that  he  has 
sent  to  the  defendants,  according  to  their  partner's  order,  fifteen  hogs- 
heads of  the  finest  claret.     On  the  12th  of  October,   the  defendants 
replied  by  the  following  letter.     [His  lordship  read  the  material  parts, 
and  proceeded  :]  Now  the  defendants'  account  of  the  contract  is,  that 
they  agreed  to-  purchase  ten  hogsheads  onlj-,  and  to  take  those   ten 
onlj-  if  they  should  prove  satisfactory,  reserving  to  themselves  there- 
fore the  power  of  approving  of  them.     If  we  take  that  to  be  the  true 
account  of  the  contract,  it  was  a  contract  for  ten  hogsheads  only,  and 
the  defendants  were  not  bound  to  receive  them  unless  thej'  were  satis- 
fled  with  them.     They  had  a  right  to  have   ten   specific   hogsheads 
delivered  to  them,  and  they  were  not  bound  to  pay  for  them   unless 
they  were  satisfactory.     If  ten  only  had  been  delivered,  and  they  had 
forborne  to  take  any  objection  for  three  or  four  months,  that  would 
have  been  suflScient  evidence  that  they  approved  of  the  quality  of  the 
wine.     In  this  view  of  the  case,  the  plaintiff,  in  order  to  maintain  hia 
action,  must  prove  that  a  specific  ten  were  delivered.     But  the  delivery 
of  fifteen  hogsheads,  under  a  contract  to  deliver  ten,  is  no  performance 
of  that  contract,  for  the  person  to  whom  they  are  sent  cannot  tell 
which  are  the  ten  that  are  to  be  his  ;  and  it  is  no  answer  to  the  objec- 
tion to  say,  that  he  may  choose  which  ten  he  likes,  for  that  would  be 
to  force  a  new  contract  upon  him.     I  think  there  was  not  evidence 
either  that  there  was  any  selection  of  any  particular  ten,  or  that  the 
precise  quantity  agreed  upon  was  sent.    The  delivery  of  more  than  ten 
is  a  proposal  for  a  new  contract.     If  this  be  the  true  account  of  the 
contract,  it  has  not  been  performed.     I  think  it  is  also  perfectly  clear 
that  the  defendants  never  accepted  the  ten  hogsheads.     They  objected 
to  the  quality  of  the  whole.     But  then  the  plaintiff  relies  upon  the 
letter  of  the  18th  of  October.     I  do  not  think  that  letter  removes  the 
diflaculty.     [His  lordship  read  it  and  proceeded  :]  Now  it  seems  to  me 
that  this  is  a  proposal  for  a  new  contract,  that  the  matter  shall  lie  over 
till  the  spring,  and  that  the  defendants  shall  then  taste  the  wine  and 
decide  whether  they  will  take  it  or  not.     That  second  contract  has  cer- 
tainly never  been  performed,  for  the  defendants  were  at  liberty  to  make 
their  objection  in  the  spring  on  trying  the  wine ;  and  they  did  try  it, 
and  rejected  it.     It  therefore  seems  to  me,  in  either  view,  that  the  plain- 
tiff has  not  made  out  his  case,  for  there  was  no  acceptance  within  the 
statute  ;  and  if  there  was  any  contract  in  writing,  it  was  a  contract  for 
ten  hogsheads  only,  and  the  defendants  never  bkd  the  particular  ten 


874  WALKER  V.   DAVIS.  [OHAP.  V. 

selected  and  delivered  to  them ;  and  consequently  they  are  not  liable 
in  the  present  form  of  action. 

Aldekson,  B.,  and  Platt,  B.,  concurred.     Martin,  B.,  delivered  a 
brief  concurring  opinion.  Bule  absolute. 


WALKER  V.  DAVIS. 

65  N.  li.  170  :  18  At.  196.     1889. 

Action  for  breach  of  contract  in  refusing  to  accept  and  pay  for  a 
quantity  of  wood. 

Daniel  Barnard  and  Frank  N.  Parsons,  for  plaintiff. 

Sanborn  <&  Hardy,  for  defendant. 

Clark,  J.  The  contract  for  the  sale  of  the  wood  was  an  entire  con- 
tract. Gault  V.  Brown,  48  N.  H.  183.  The  first  wood  delivered  was 
not  properlj-  sorted  through  the  fault  of  the  plaintiff's  servants,  and  be- 
tween 20  and  30  cords  of  a  different  quality  from  that  contracted  for 
were  loaded  on  the  cars  at  Grafton,  and  forwarded  to  the  defendant  at 
Franklin.  The  plaintiff,  learning  that  the  wood  forwarded  was  not 
according  to  the  contract,  wrote  to  the  defendant,  stating  how  it  hap- 
pened to  be  sent,  inclosing  a  bill  for  it  in  which  a  discount  was  made 
because  it  was  not  according  to  contract,  and  stating  that  the  de- 
iendant  could  pay  this  bill,  or  sort  the  wood  to  conform  to  the  contract, 
and  charge  the  expense  to  him,  and  promising  to  conform  to  the  con- 
tract in  the  future.  The  defendant,  upon  ascertaining  that  the  wood 
was  not  according  to  the  contract,  notified  the  plaintiff  that  he  did  not 
consider  himself  under  any  obligation  to  take  any  more  of  the  wood, 
and  that  he  should  not  do  so  for  the  reason  that  the  plaintiff  had 
broken  the  contract.  The  case  finds  that  the  defendant  did  not  waive 
his  right  to  rescind  if  upon  the  facts  he  could  rescind.  A  party  to  a 
contract  is  not  bound  to  accept  anything  less  than  a  full  performance 
according  to  its  terms  and  conditions.  The  wood  forwarded  up  to  the 
time  of  the  attempted  rescission  was  not  in  compliance  with  the  con- 
tract, and  the  defendant  refused  to  accept  it  as  such,  and  notified  the 
plaintiff  that  he  rescinded  the  contract.  This  he  had  a  right  to  do. 
The  wood  delivered  not  being  such  as  the  contract  called  for,  the  de- 
fendant was  not  bound  to  receive  it.  The  plaintiffs  letter,  insisting 
upon  nn  acceptance  of  the  wood  and  a  variation  from  the  original  con- 
tract, presented  the  alternative  to  the  defendant,  either  to  accept  the 
wood  at  a  reduced  price,  or  sort  it  to  conform  to  the  contract,  charging 
the  expense  to  the  plaintiff.  The  defendant  was  under  no  obligation  to 
do  either.  If  all  the  wood  contracted  for  had  been  delivered  at  once 
containing  the  wood  delivered  up  to  the  time  the  notice  of  the  rescis- 
sion was  given,  the  defendant  would  not  have  been  compelled  to 
accept  it,  because  it  was  not  of  the  'quality  stipulated  for. 

Judgment  for  the  defendant. 
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BROWNFIELD  et  al.  v.  JOHNSON  et  al. 

128  Pa.  St.  254:  18  At.  543.    1889. 

Claek,  J.  A  complete  understanding  of  the  rules  of  law  governing 
this  case  involves  a  brief  statement  of  the  material  facts :  On  the  2d 
day  of  December,  1886,  Brownfield  &  Co.,  the  defendants,  gave  an 
order  to  Lawrence  Johnson  &  Co.,  to  purchase  for  them  in  Brazil  300 
bags  best  quality  of  new  Brazil  nuts,  of  the  first  receipts,  payment  to 
be  made  in  cash  on  arrival,  or  by  60-day  note,  etc.,  at  the  defendants' 
option,  the  plaintiffs  to  cable  price  at  the  time  of  shipment.  On  the 
same  day  the  plaintiffs  replied,  stating  that  Brazil  nuts  were  not  bought 
by  the  bag,  but  by  hectolitres,  a  measure  which  in  past  years  averaged 
from  100  to  120  pounds;  that  the  nuts  came  in  bulk  in  the  steamer, 
and  the  defendants  would  have  to  furnish  the  bags  on  arrival  in  New 
York  ;  and  as  "  the  outturn  of  the  measure  is  uncertain  "  they  proposed 
to  order  450  hectolitres,  etc.  To  this  the  defendants  replied  by  tele- 
phone:  "Order  400  hectolitres,  and  buy  only  the  very  best  nuts 
obtainable."  The  plaintiffs  placed  the  order  in  the  hands  of  their 
correspondents,  La  Roque,  Da  Costa,  &  Co.,  Para,  Brazil,  who  under- 
took the  purchase,  and  on  the  9th  of  February  following  advised  the 
plaintiffs  of  shipment  per  steamei;  "  Portuence,"  upon  board  of  which 
were  nearly  6,000  hectolitres  of  Brazil  nuts  for  other  parties.  Of  this 
shipment,  and  of  the  price,  notice  was  on  the  same  day  given  to  the 
defendants.  Upon  the  arrival  of  the  "  Portuence  "  in  New  York,  Law- 
rence Johnson  &  Co.  handed  to  the  defendants  a  delivery  order  for  400 
hectolitres  of  Brazil  nuts  in  bulk,  in  separate  hold,  on  board  the  "Por- 
tuence," with  copy  of  original  invoice,  and  the  plaintiffs'  bill,  amount- 
ing to  $3,441.18.  The  invoice  was  for  312  hectolitres  at  15,150  reis 
each,  and  88  hectolitres  at  14,000  reis  each  ;  showing  that  the  nuts  had 
been  originally  purchased  in  two  separate  lots,  and  at  different  prices. 
The  defendants,  with  the  delivery  order  in  their  possession,  proceeded  to 
New  York,  and  went  on  board  the  "Portuence,"  where  they  found  one 
consignment  of  nuts  in  the  name  of  Brownfield  &  Co.,  but  the  plafntiflfs' 
storekeeper  informed  them  that  the  400  hectolitres  in  question  were 
embraced  in  a  consignment  of  582  hectolitres  of  Brazil  nuts,. in  separate 
hold,  in  the  name  of  the  plaintiffs.  The  defendants  thereupon  refused 
to  receive  any  portion  of  these  nuts  as  an  execution  of  their  order. 
The  plaintiffs  tendered  to  the  defendants  the  whole  582  hectolitres  or 
400  hectolitres  thereof,  at  their  option,  at  the  invoiced  prices ;  which 
tender,  in  either  alternative,  the  defendants  declined  to  accept.  The 
plaintiffs  afterwards  tendered  400  hectolitres  at  the  average  price,  which 
the  defendants  also  declined.  Subsequently  the  plaintiffs  separated 
the  400  hectolitres  from  the  lot,  and  notified  the  defendants  of  their 
weight,  but  the  defendants  absolutely  declined  to  accept  the  nuts  on 
any  of  the  several  propositions  made  by  the  plaintiffs.     The  582  becto- 
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litres  were  made  up  of  two  lots,  — one  of  312  hectolitres,  invoiced  at 
15,150  reis;  the  other  of  270  hectolitres,  invoiced  at  14,000  reis  /  88 
hectolitres  of  the  latter  were  invoiced  to  the  defendants,  and  the  residue, 
being  182  hectolitres  to  Lawrence  Johnson  &  Co.,  for  account  of 
La  Roque,  Da  Costa,  &  Co.,  who,  it  is  said,  according  to  the 
method  of  dealing  in  Brazil,  in  order  to  get  88  hectolitres  to  fill 
the  order,  were  obliged  to  buy  a  larger  lot.  That  all  parties  acted  in 
good  faith  is  a  fact  found  by  the  jury,  and  the  case  turns  upon 
the  question  whether  the  defendants'  order  was  properly  and  legally 
executed. 

If  the  purchase  had  been  of  400  hectolitres  onlj',  shipped  in  separate 
hold,  there  could  be  no  question  as  to  the  defendants'  liabilitj'  for  the 
price.  What,  then,  was  the  effect  of  placing  the  182  Ijectolitres  in  the 
same  hold  with  the  400  invoiced  to  the  defendants?  It  maj-  be  con- 
ceded as  a  general  rule  that,  as  between  vendor  and  vendee,  when  it  is 
sought  to  compel  a  party  to  pa^^  for  goods  which  he  has  refused  to 
accept,  there  can  be  no  recover^'  unless  the  order  has  been  strictlj'  and 
literally  fulfilled.  The  buyer  is  entitled  to  refuse  the  whole  of  the  goods 
tendered  if  they  exceed  the  quantity-  agreed,  and  the  vendor  has  no 
right  to  insist  upon  the  bu3-er's  acceptance  of  all,  or  upon  the  buyer's 
selecting  out  of  a  larger  quantitj'  delivered.  Benj.  Sales,  §  1030.  To 
the  same  effect  are  the  cases  cited  bj-  the  plaintiffs  in  error.  With 
reference  to  quantity,  however,  the  rule  is  less  rigid  where  goods  are 
ordered  from  a  correspondent  who  is  agent  for  buying  them  (Ireland  v^ 
Livingston,  L.  R.  2  Q.  B.  99  ;  36  Law  J.  Q.  B.  50 ;  L.  R.  5  H.  L.  395)  ; 
for  the  relation  of  vendor  and  vendee  which  finally  results  is  preceded 
by  the  relation  of  principal  and  agent,  and  the  agent  in  such  a  transac- 
tion is  necessarily  invested  with  some  degree  of  discretion  in  making 
the  purchase.  See,  also,  Johnston  v.  Kershaw,  L.  R.  2  Exch.  82,  36. 
Law  J.  Exch.  44,  and  Jefferson  v.  Querner,  30  Law  T.  (n.  s.)  867. 
It  must  be  conceded,  however,  that  the  purchase  and  tender  of  582 
hectolitres,  upon  an  order  for  400,  would  involve  a  wider  discretion 
than  would  be  allowable  under  the  special  facts  of  this  case,  even  as- 
between  principal  and  agent.  In  this  case,  however,  th«  plaintiffs' 
correspondent  purchased  for  and  invoiced  to  the  defendants  400  hecto- 
litres only,  and  that  quantity  was  tendered.  The  remaining  182  hecto- 
litres were  not  invoiced  to  the  defendants,  although  the  plaintiffs 
proposed  that  the  defendants  might  have  them  if  they  chose  to  take 
them.  The  400  hectolitres  of  nuts  unquestionably  became  the  property 
of  the  defendants  when  purchased  in  Brazil,  for  they  were  purchased 
upon  their  order.  By  force  of  that  order  the  plaintiffs  became  the 
defendants'  agent,  with  authority  to  constitute  an  agent  in  Para  for  its 
execution  ;  and  the  nuts  were  bought  in  virtue  of  the  authority  thus 
conferred. 

The  only  question,  therefore,  would  seem  to  be  upon  the  effect  of  the 
shipping  of  the  whole  lot  of  582  hectolitres  in  one  hold.  It  was  shown 
that  this  was  the  usual  method  of  shipping,  especially  when  the  orders 
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were  small.  There  was  no  effort  to  establish  a  custom  of  this  kind,  but 
simplj-  to  show  that  this  was  the  usual  and  ordinary  method  pursued  in 
the  shipping  trade.  The  defendants  had  a  right  to  suppose  these 
'  goods  would  be  shipped  in  the  usual  manner,  unless  they  directed  other- 
wise, and  that,  although  intermingled  with  others  in  the  forward  hold 
of  the  vessel  for  transportation,  they  would  be  separated  at  the  place 
of  delivery.  The  nuts  in  questions  were  of  the  same  quality  ;  they  were 
bought  at  different  prices,  but  the  evidence  is  clear  that  thej-  were  of 
uniform  quality.  The  weight  of  American  authority  supports  the  prop- 
osition tliat,  when  property  is  sold  to  be  taken  out  of  a  speciQc  mass 
of  uniform  quality,  title  will  pass  at  once  upon  the  making  of  the  con- 
tract, if  such  appears  to  be  the  intent.  Oil  in  a  tank  and  grain  in  an 
elevator  may  serve  as  illustrations  of  this  rule.-  "Where,  however,  the 
property  sold  is  part  of  a  mass  made  up  of  units  of  unequal  quality  or 
value,  such  as  cattle  in  a  herd,  selection  is  essential  to  the  execution  of 
the  contract,  and  of  course  the  rule  cannot  apply.  Benj.  Sales,  477- 
531,  and  cases  there  cited.  The  storage  of  oil  in  tanks  and  of  grain  in 
elevators,  although  not  universal,  is  the  usual  and  ordinary  means 
employed  by  large  dealers  in  those  commodities ;  and,  while  no  custom 
of  that  kind,  technically  speaking,  could  be  established,  the  usage  of 
the  trade  and  general  course  of  business  in  this  country  is  well  known. 
In  view  of  the  necessities  which  grow  out  of  such  usage  the  American 
courts  have  departed  from  the  rule  adhered  to  in  England,  and  have 
recognized  a  rule  for  the  deliverj'  of  this  class  of  property  more  in  con- 
formity with  the  commercial  usages  of  the  country.  A  distinction  is 
made  between  those  cases  where  the  act  of  separation  is  burdensome 
and  expensive,  or  involves  selection,  and  those  where  the  article  is  uni- 
form in  bulk,  and  the  act  of  separation  throws  no  additional  burden  on 
the  buyer.  In  the  latter  class  of  cases  a  tender  of  too  much,  from 
which  the  buj-er  is  to  take  the  proper  quantity,  is  a  good  deliverj'.  Id. 
1030,  note.  See,  also,  Kimberly  v.  Patchin,  19  N.  Y.  330 ;  Hutchi- 
son V.  Com.,  82  Pa.  St.  472  ;  Wilkinson  v.  Stewart,  85  Pa.  St.  255 ; 
Bretz  V.  Diehl,  117  Pa.  St.  589. 

The  case  at  bar  bears  no  analogy  whatever  to  Stevenson  v.  Bnrgin, 
49  Pa.  St.  44,  for  all  that  is  decided  bj-  that  case  is  that,  in  a  contj'act 
for  a  fixed  quantity-  of  merchandise  to  be  delivered  on  board  a  vessel, 
the  purchaser  is  not  bound  to  accept  and  paj'  for  a  larger  qnantitj'. 
The  principle  has  no  application  to  the  evidence  in  this  case.  The  case 
at  bar  bears  a  closer  analogy  to  Lockhart  v.  Bonsall,  77  Pa.  St.  53.  In 
that  case  a  tender  of  5,000  barrels  of  oil  was  made  by  Lockhart  to 
Bonsall  out  of  a  bulk  of  5,981  barrels,  contained  in  118  bulk  cars.  As 
it  was  the  duty  of  Bonsall  to  pump  the  oil  from  the  cars  into  the  tanks 
of  the  Anchor  works,  which  had  been  designated  as  the  place  of  de- 
liverj-,  it  was  held  that  Lockhart  was  not  bound  to  set  apart  the 
precise  quantitj'  named  in  the  contract  before  offering  to  deliver.  So, 
here,  the  measuring  of  the  nuts,  and  their  removal  from  the  vessel,  was 
the  work  of  the  defendants,  and  as  the  article  was  uniform  in  bulk, 
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selection  was  of  no  consequence,  nor  was  the  act  in  any  sense  burden- 
some or  expensive ;  for,  assuming  that  the  whole  bulk  was  to  be 
measured,  yet  the  expense  attached  to  the  whole,  and  each  part-owner 
was  liable  to  share  it. 

We  are  of  opinion  that,  when  the  nuts  were  delivered  on  board  the 

"  Portuence"  at  Para,  the  title  to  400-582  of  the  bulk  belonged  to 

tlie  defendants,  and  that  upon  the  arrival  of  the  vessel  at  New  York 

i/    the  tender  of  the  582  hectolitres  from  which  the  defendants  were  invited 

to  take  their  share  was  a  good  delivery. 

The  judgment  is  affirmed. 


IRON  CLIFF  CO.  v.   BUHL  et  al. 

42  Mich.  86.    1879. 

Graves,  J.  In  1871,  defendants  in  error,  with  one  James  Wester- 
man,  were  pursuing  the  furnace  business  at  Sharon,  in  the  State  of 
Pennsylvania,  as  co-partners,  under  the  name  of  the  Westerman  Iron 
Company,  and  the  plaintiffs  in  error  were  a  mining  corporation  under 
the  laws  of  Michigan,  and  engaged  in  mining  ii-on  ore  at  Negaunee,  in 
our  northern  peninsula.  The  corporation  were  from  time  to  time  ship- 
ping their  ore  to  Erie,  Pennsj-lvania,  and  the  Westerman  Company  were 
in  tlie  way  of  receiving  ore  from  that  point,  by  rail,  for  their  business. 

At  this  time  Rhodes  &  Co.,  of  Cleveland,  Ohio,  were  agents  for  the 
corporation  in  contracting  sales  of  their  ore,  and  on  the  first  daj-  of 
August  of  that  year  thej'  contracted  on  behalf  of  the  Cliff  Company  with 
the  Westerman  Company  for  the  sale  of  a  quantity  of  ore. 

The  agreement  was  written,  and  in  these  terms:  "Agreement  be- 
tween the  Iron  Cliffs  Iron  Company,  of  Negaunee,  Lake  Superior,  by  its 
agents,  Rhodes  &  Co.,  of  Cleveland,  Ohio,  and  Westerman  Iron  Co., 
of  Sharon,  Pa.,  made  at  Cleveland,  Ohio,  August  1, 1871 :  Witnesseth, 
that  the  said  Iron  Cliffs  Iron  Company,  for  the  considerations  hereinafter 
named,  hereby  agree  to  sell  to  the  said  Westerman  Iron  Company,  two 
thousand  gross  tons  of  Barnum  iron  ore,  of  its  standard  quality,  deliv- 
erable at  Erie,  Pa.,  during  the  season  of  1871,. afloat  at  the  docks  of 
the  Erie  &  Pitts  R.  R.  Co.,  and  as  near  500  tons  per  month  as  practi- 
cable, but  with  the  agreement  that  if  ore  is  lost  by  disasters  of  naviga- 
tion too  late  to  be  replaced,  said  Iron  Cliffs  Iron  Company  shall  not  be 
held  accountable  for  non-delivery  thereby  occasioned.  Said  ore  is  to  be 
paid  for  by  the  said  Westerman  Iron  Co.,  at  the  rate  of  $8.20  per  ton, 

in  equal  payments  of  $ each,  payable  on  the  first  days  of  August, 

September,  October,  and  November  next,  respectively,  each  of  which 
payments  is  to  consist  of  tlie  note  of  said  Westerman  Iron  Company 
for  $5.90  per  ton  at  four  months,  payable  at  Cleveland,  Ohio,  and  $2.30 
in  cash,  all  in  funds  par  at  Cleveland.     Said  Westerman  Iron  Co.,  for 
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the  above-named  considerations,   herebj-  agree  to  buy,  receive,  and  pay 
for  said  ore  as  above  mentioned." 

Tlie  Westerman  Company  paid  in  full  for  the  amount  of  ore  contracted 
for,  but  some  300  tons  out  of  the  2,000  agreed  for  failed  to  reach  the 
works  of  the  Westerman  Company  at  Sharon,  and  Westerman  having 
retired  and  assigned  his  interest  to  defendants  in  error,  they  proceeded, 
after  a  lapse  of  nearly  six  j-ears,  to  bring  this  action  on  account  of  the 
missing  ore. 

They  were  allowed  to  recover,  and  the  corporation  has  brought  error. 
The  points  agitated  are  numerous,  but  the  case  depends  on  one  or  two 
main  considerations. 

The  plaintiffs  in  error  actually  shipped  to  the  railroad  dock  at  Erie  a 
considerably  larger  quantity  than  was  bargained  to  the  Westerman 
Company,  and  they  intended  2,000  tons  of  it  for  them. 

As  no  one  appeared  to  accept  it  afloat,  it  was  landed  on  the  dock  in 
charge  of  the  railroad  company  for  the  benefit  of  the  buyers.  This  was 
the  only  course  fairly-  practicable,  and  it  was  the  course  the  Westerman 
Company-  expected  would  be  taken,  and  the  course  which  received  their 
subsequent  sanction.  The  position  of  defendants  in  error  that  the  ore 
was  to  become  the  property  of  the  Westerman  Compan3'  onlj'  as  it  was 
delivered  to  them  at  Sharon,  and  that  during  its  deposit  on  the  dock  in 
a  larger  pile  it  remained  the  property  of  plaintiffs  in  error,  cannot  be 
sustained.  Both  parties  understood  that  it  should  be  left  and  was  left 
for  the  railroad  compan}'  to  hold  and  carry  for  the  buyers. 

The  circumstance  that  the  pile  contained  more  than  was  bargained  to 
the  Westerman  Company  is  of  no  importance  under  the  facts  in  this 
record.  It  was  all  of  the  same  kind  and  quality,  and  there  was  nothing  j 
to  do  except  to  take  awaj-  from  the  common  mass  the  required  quantity', 
and  the  case  is  certain  that  it  was  fully  contemplated  -that  the  railroad 
company  should  attend  to  that  business.  Rhodes  &  Co.  notified  the 
agent  of  the  railroad  eompanj-  that  2,000  tons  of  the  ore  belonged  to 
the  Westerman  Companj-,  and  he  forwarded  over  1,600  tons  which  they 
received,  and  in  the  course  of  the  fall,  and  whilst  he  was  sending  the  ore 
forward,  they  interposed  and  required  him  to  cease  for  awhile.  The 
explanation  given  is  that  the}'  lacked  room,  and  that  the  railroad  com- 
panj'  would  charge  them  for  the  use  of  the  cars  if  left  unloaded  at  Sharon. 

Here  was  a  clear  exercise  of  dominion  over  the  ore,  and  an  act  incon- 
sistent with  the  notion  that  it  was  not  subject  to  their  control,  and  that 
delivery  was  to  be  made  b}'  plaintiffs  in  error  at  Sharon. 

According  to  the  evidence  the  failure  of  the  Westerman  Companj-  to 
receive  the  missing  ore  at  Sharon  was  owing  to  a  miscarriage  by  the 
railroad  company,  and  it  appears  that  soon  after  discovery  of  the  loss 
they  sued  the  railroad  compan}'  to  recover  for  the  ore  as  their  property. 
This  was  an  unequivocal  assertion  of  their  understanding  that  the  ore 
was  under  their  control  as  their  property  when  piled  iipon  the  dock  and 
ready  for  removal  to  Sharon  by  the  railroad  company,  and  by  them 
known  to  be  subject  thereto. 
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The  circuit  judge  allowed  the  jury  to  find,  however,  that  of  the  ore 
in  that  situation  tlie  portion  which  was  taken  by  the  railroad  company 
and  by  them  miscarried  was  not  at  the  risk  of  the  "Westerman  Com- 
pany, or  their  property,  but  was  still  the  property  of  the  Cliff  corpora- 
tion, in  the  hands  of  the  railroad  company  as  the  agents  of  the  Cliff 
corporation.    We  think  this  was  contrarj'  to  unquestionable  facts. 

Judgment  reversed.'^ 
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LINCOLN  V.   GALLAGHER. 

79  Me.  189.    1887. 

Action  for  damages  for  breach  of  a  contract  for  the  purchase  of  a  ship. 
Defence  that  plaintiff  failed  to  deliver  the  ship  within  a  reasonable  time, 
and  also  failed  to  afford  defendant  an  opportunity  to  examine  the  vessel 
for  the  purpose  of  discovering  whether  she  conformed  to  the  contract. 

Thomas  L.  Talbot,  for  plaintiff. 

John  F.  Lynch,  for  defendant. 

Peters,  C.  J.  It  was  said  in  Howard  v.  Miner,  20  Me.  330,  that, 
on  a  contract  for  the  delivery  of  specific  articles  which  are  ponderous  or 
cumbrous,  when  it  is  not  designated  in  the  contract,  and  there  is  noth- 
ing in  the  condition  and  situation  of  the  parties  to  determine  the  place 
of  delivery,  it  is  the  privilege  of  the  creditor  to  name  a  reasonable  and 
/  suitable  one ;  that  the  debtor  should  request  the  creditor  to  select  the 
place ;  and,  if  t^ie  creditor  fails  to  do  so,  the  debtor  may  appoint  the 
place.  In  the  case  at  bar  a  vessel  was  purchased  on  the  eastern  coast 
somewhere,  to  be  delivered  to  the  buyer  in  Portland.  Had  the  defend- 
ant provided  a  suitable  place  at  some  dock  or  wharf  which  could  have 
been  reached  by  the  use  of  reasonable  exertion,  the  delivery  should 
have  been  made  there.  The  purchaser,  after  notice,  failing  to  provide 
a  place,  we  think  the  seller  would  be  justified  in  tendering  a  delivery  at 
safe  anchorage  in  the  harbor.  He  should  not  be  required  to  go  to 
special  expense  to  himself  to  obtain  a  place  at  the  wharf  or  upon  the 
shore.  By  the  bill  of  exceptions  examined  with  the  judge's  charge  we 
find  that  a  controversy  arose  between  the  parties  over  the  requirement 
of  the  purchaser  that  the  seller  should  go  to  the  expense  himself  of 
placing  the  vessel  in  a  drj--dock  in  order  that  the  seller  could  there  ex- 
amine her.  There  was  some  reason  to  suspect  that  the  vessel  had  been 
ashore  on  her  voyage  to  Portland,  and  the  purchaser  desired  an  inspec- 

Ition  to  see  whether  she  had  escaped  injury  or  not.     There  can  be  no 
doubt  that,  in  offering  delivery,  the  seller  was  under  obligation  to  afl['ord 

1  A  short  paragraph  of,  the  opinion,  dealing  with  a  question  of  eyidence,  has  been 
omitted. 
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an  opportunity  to  the  purchaser  to  make  the  examination.  But  any 
expense  to  be  incurred  thereby,  beyond  what  would  be  necessary  in 
putting  the  vessel  in  a  proper  place  for  delivery,  would  fall  upon  the 
buyer,  and  not  upon  him.  The  seller  was  under  no  obligation  to  incur 
any  unusual  expense.  He  could  not  be  called  upon  to  place  the  vessel 
in  a  dry-dock.  He  tenders  the  property  as  sound  according  to  the 
agreement  under  which  he  acted.  The  buyer  must  accept  or  reject  it 
at  his  risk.     Benj.  Sales,  §  695  ;  Croninger  v.  Crocker,  62  N.  Y.  151. 

Exceptions  overruled. 


MILLER  V.  SEAMAN  et  al. 

35  At.  134:  176  Pa.  St.  291.     1896. 

The  contract  between  the  parties  was  in  writing  as  follows  :  — 

"  By  this  agreement,  made  this  twenty-first  day  of  February,  1894,  A.  G. 
Miller,  of  Elmira,  N.  Y.,  agrees  to  sell  to  S.  A.  Seaman  &  Co.  and  J.  A.  Smyth, 
of  Williamsport,  Pa.,  the  406,000  feet  of  hemlock  lumber,  more  or  less,  belong- 
ing to  the  said  A.  G.  Miller,  now  piled  on  the  yard  of  the  Dent  Lumber  Com- 
pany at  Duboistown,  Lycoming  County,  Pa.,  being  the  eleven~piles  of  lumber 
designated  with  the  mark  'A.  G.  M.'  and  numbered  and  mentioned  in  Sched- 
ule A,  hereunto  annexed,  at  and  for  the  price  of  eight  dollars  and  twenty- 
five  cents  per  thousand,  shipping  count,  f.  o.  b.  cars  Williamsport,  to  be  loaded, 
inspected,  and  measured,  as  ordered  by  said  purchasers,  by  Mr.  Sam.  Aurand 
for  the  sellers,  the  same  to  be  paid  for  by  said  purchasers  within  thirty  days 
after  dates  of  bills,  to  be  dated  on  the  day  of  loading,  in  cash,  less  a  discount 
of  two  per  cent.  All  lumber  on  the  yard  June  1,  1894,  not  loaded  on  cars  be- 
fore that  date,  to  be  inspected  and  measured,  or  estimated,  by  S.  V.  Van  Fleet, 
and  the  same  to  be  paid  for  in  cash  on  that  date  at  the  rate  of  eight  dollars 
per  thousand,  less  said  two  per  cent,  discount,  and  all  prior  unpaid  bills  to  be 
paid  in  cash  within  thirty  days  from  their  dates,  as  above  provided.  The  ex- 
pense of  said  inspection  and  measurement  or  estimate  of  lumber  on  yard  June  1, 
1894,  to  be  borne  and  paid  by  said  purchasers." 

Addison  Candor  and  C.  La  Rue  Munson,  for  appellant. 

B.  S.  Bentleij,  Henry  C.  McCormick,  and  Seth  T.  McCormick,  for 
appellees. 

Williams,  J.  In  the  spring  of  1894  a  quantity  of  sawed  hemlock 
lumber  .was  swept  from  the  yard  of  the  Dent  Lumber  Company  at  Du- 
boistown, near  AVilliamsport,  by  flood,  and  lost.  The  object  of  this 
action  is  to  determine  whether  the  plaintiff  or  the  defendant  mnst  bear 
the  loss  so  occasioned,  and  this  must  depend  on  which  of  them  held  the 
title  at  the  time  the  flood  came.  The  hemlock  had  been  sawed  by  the 
Dent  Lumber  Company  in  1893,  and  at  that  time  belonged  to  it.  On 
the  8th  day  of  November  of  that  year  the  Dent  Lumber  Company  sold 
to  A.  Gr.  Miller,  the  legal  plaintiff,  eleven  piles  of  hemlock  lumber  for 
the  lump  sum  of  $3,250.     The  piles  were  estimated  to  contain  406,000 
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feet,  more  or  less.  Possession  was  delivered  to  the  purchaser  in  tho 
pile,  and  he  at  once  caused  each  pile  to  be  dlstinctlj'  marked  with  his 
initials.  This  was  a  present  sale  by  the  vendor,  and,  as  between  it  and 
the  vendee,  it  passed  the  title  to  all  the  lumber  in  the  piles  to  the  vendee 
absolutely.  On  the  21st  daj'  of  Februarj',  1894,  Miller  made  a  contract 
for  the  sale  of  the  same  eleven  piles  of  lumber  to  the  defendants,  and  it 
is  under  that  contract  that  the  question  on  which  this  case  depends  is 
raised.  The  provisions  of  the  contract  are  quite  unlike  those  of  the 
contract  under  which  Miller  bought.  Thej'  amount  to  an  agreement  to 
sell  all  the  lumber  in  the  eleven  piles,  not  in  a  lump,  or  for  a  gross 
price,  but  by  the  1,000  feet,  at  the  price  of  $8.25  per  1,000  feet.  The 
quantity  is  not  to  be  estimated  or  to  be  ascertained  at  once  in  any  other 
manner,  but  is  to  be  obtained  by  actual  measurement,  when,  and  as 
often  "  as  the  lumber  is  loaded,  measured,  and  inspected  by  Mr.  Sam. 
Aurand,  upon  the  order  of  the  purchaser."  The  actual  delivery  is  not 
made  when  the  lumber  is  loaded  in  the  yard,  but  the  seller  delivers  it 
to  the  purchaser  "  f .  o.  b.  cars  "Williamsport."  The  price  is  to  be  paid 
on  the  quantity  contained  in  each  shipment  ordered  within  thirt}-  days 
after  shipment,  and  shipments  are  to  be  made  onl}'  as  ordered  by  the 
purchaser  untilJune  1,  1894.  At  that  time  all  the  lumber  remaining 
on  the  yard  belonging  to  these  eleven  piles  was  to  be  inspected  and 
measured  or  estimated  hy  Mr.  S.  V.  Van  Fleet,  and  paid  for  in  cash  at 
the  rate  of  |8  per  1,000.  Some  shipments  had  been  made  and  paid  for 
according  to  the  contract ;  but,  before  the  first  day  of  June  arrived,  the 
flood  came,  and  the  lumber  was  lost. 

The  learned  judge  of  the  court  below  held  at  the  trial  that  the  title 
did  not  pass  out  of  Miller,  under  the  terms  of  this  contract,  until  the 
amount  to  be  shipped  at  any  particular  time  had  been  measured,  in- 
spected, and  loaded,  at  the  expense  of  the  seller,  and  delivered  f  o.  b. 
cars  Williamsport  to  the  purchaser ;  and  that  the  right  to  demand  pay- 
ment did  not  arise  until  such  measurement,  inspection,  and  actual  ship- 
ment had  taken  place,  and  then  only  for  so  much  as  was  actually  con- 
tained in  the  shipment,  and  at  the  end  of  thirty  days  after  it  was  made. 
This  was  a  holding  that  the  conti-actwas  not  an  executed,  but  an  execu- 
tory sale.  The  right  of  the  bu^'er  to  demand  the  lumber,  and  the  right 
of  the  seller  to  demand  payment,  were  conditional  upon  acts  to  be  done  by 
the  seller  on  the  order  of  the  buj-er,  and  were  limited  to  such  quantities 
as  the  buyer  should  order,  and  the  seller  deliver,  after  a  count  and 
inspection,-free  on  board  of  cars  at  Williamsport.  So,  when  the  first  day 
of  June  should  arrive,  the  right  of  the  buyer  to  demand  lumber,  and  of 
the  seller  to  demand  payment,  were  limited  by  the  amount  then  inspected, 
measured,  or  estimated  as  actually  on  the  ground  ;  in  other  words,  the 
sale  was  by  the  1,000  feet,  to  be  paid  for  after  inspection  and  measure- 
ment. The  buyer  was  liable  for  nothing  that  was  not  actually  delivered 
to  him  after  an  inspection.  He  had  a  right  to  demand  no  more  than 
the  piles  would  furnish  by  actual  measurement  when  the  time  came  for 
the  measurement  to  take  place  under  the  terms  of  the  contract. 
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But  it  is  urged  that  the  learned  judge  was  mistaken  in  his  exposition 
of  the  word  "  inspected,"  found  in  the  contract,  and  that  he  should  have 
submitted  the  question  of  its  meaning,  as  used,  to  the  jury.  If  the  word 
had  been  ambiguous  or  doubtful,  the  question  of  its  meaning  should 
have  been  referred  to  the  jury  ;  but  upon  the  evidence  it  was  neither 
ambiguous  nor  of  doubtful  meaning.  The  parties  had,  moreover,  put  a 
construction  upon  it.  In  tlie  first  order  sent  by  the  buyers  for  a  ship- 
ment under  this  contract,  they  say:  "  Please  load  the  following,  and 
consign  to  us  at  P.  R.  R.  yard,  this  city  (then  follow  items  amounting 
to  18,000  feet),  from  the  A.  G.  Miller  stock ;  hemlock  scantlin,  C.  O. 
(meaning  culls  out) ;  boards,  M.  C.  O."  (meaning  mills  culls  out).  This 
showed  the  inspection  to  which  they  thought  themselves  entitled,  and 
the  sellers  acquiesced  in  this  construction  by  filling  the  order,  and  others 
following,  to  the  number  of  sixteen  in  all,  and  making  out  their  bills  for 
each  shipment  on  this  ba^is.  It  is  clear  that  the  defendants  had  no 
right  to  take  possession  of  these  piles  as  piles  of  lumber.  If  they  had 
attempted  it,  Miller  could  have  proceeded,  either  by  replevin  or  trespass, 
against  them.  They  could  not  have  sold  the  lumber  in  a  lump,  and 
delivered  it  to  a  purchaser.  They  could  only  take  or  sell  in  accordance 
with  their  contract.  Their  title  to  each  shipment  rested  on  its  delivery 
f.  o.  b.  to  them  at  Williamsport.  The  lumber  swept  awaj'  by  the  flood 
had"  not  been  ordered  b}'  the  purchaser ;  it  had  not  been  inspected, 
measured,  or  loaded  by  the  seller,  and  delivered  at  Williamsport  for  the 
buyer.  When  the  time  came  for  ascertaining  its  quantity,  it  was  not 
in  the  yard  of  the  Dent  Lumber  Company  to  be  inspected  and  measured  ] 
or  estimated,  and  deliver^'  was  therefore  impossible.  The  title  had  left 
the  plaintiff  only  as  orders  had  been  filled  and  shipped,  and,  as  to  all 
that  remained  on  the  yard,  it  had  never  left  him. 

The  judgment  of  nonsuit  was  propei'ly  entered.     The  assignments  of 
error  are  overruled,  and  the  judgment  is  affirmed. 


BOOTHBY  ET  AL.  V.  PLAISTED. 
51  N.  H.  436.     1871. 

Action  for  the  price  of  goods  sold  and  delivered.  Defence,  the 
illegalitj'  of  the  sale.  Plaintiffs'  agent  showed  samples  of  liquors  to 
defendant,  at  the  latter's  store  in  New  Hampshire,  and  received  an 
order  for  the  goods  in  question,  subject  to  the  stipulation  stated  in  the 
opinion.  Plaintiffs  forwarded  the  liquors  from  their  place  of  business 
in  New  York,  and  defendant  paid  the  freight  thereon  and  used  the 
liquors. 

Frink  and  Butler,  for  plaintiffs. 

Hatch  and  Page,  for  defendant. 
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Sargent,  J.  In  all  respects  save  one,  this  sale  of  liquor  stands 
upon  the  same  foundation  as  the  numerous  cases  reported  in  our  State. 
That  exception  is  the  fact  that  the  defendant,  "after  the  liquors  ar- 
I'ived  at  his  store,  might  examine  them,  and  if  not  according  to  sample 
he  need  not  accept  the  same."  But  waiving  that  part  of  the  contract 
for  the  present,  this  case,  aside  from  that,  presents  the  same  features 
of  numerous  other  cases  where  there  was  a  contract  for  the  sale  of 
liquors  made  in  New  Hampshire,  but  the  completed  sale  (completed  bj' 
separating  the  liquors  from  a  larger  mass  and  setting  them  apart  for 
the  defendant,  marking  and  directing  them,  and  then  by  deliverj-  at  the 
place  agreed  on)  was  in  another  State.  The  charge  for  cartage  is 
waived  by  the  plaintiffs  ;  and  the  case  finds  that  the  defendant  paid  the 
freight  from  New  York.  Banchor  v.  Warren,  33  N.  H.  183  ;  Smith  & 
Lougee  v.  Smith,  27  N.  H.  244  ;  Woolsey  v.  Bailey,  27  N.  H.  219 ; 
Gassett  v.  Godfrey,  26  N.  H.  415  ;  Garland  v.  Lane,  46  N.  H.  248 ; 
Butler  V.  Northumberland,  50  N.  H.  33. 

But  we  cannot  see  that  the  additional  provision  as  to  acceptance  is 
anything  more  than  the  law  implies  in  every  contract  where  a  sale 
is  made  by  sample  or  with  warranty,  except  that  in  this  case  it  was 
agreed  that  the  defendant  should  decide  for  himself  whether  or  not  the 
goods  were  according  to  the  sample ;  and  he  certainly  cannot  be  heard 
to  object  that  he  himself  was  made  the  umpire,  and  has  hy  his  own 
acts  decided  the  case  in  favor  of  the  plaintiffs. 

His  accepting  and  using  the  goods  is  sufHcient  proof  that  they  were 
considered  to  be  according  to  sample ;  and  if  they  were  according  to 
the  sample,  then  he  had  no  right  or  power  under  the  contract  to  refuse 
to  receive  them. 

What  questions  might  have  arisen  had  the  defendant  in  fact  refused 
to  receive  them,  it.  is  not  important  here  to  determine.  Here  was  a 
contract  for  a  sale  and  delivery  in  New  York  of  a  certain  description 
of  goods  as  per  sample.  If  the  plaintiffs  performed  their  part  of  the 
contract  fully  by  delivering  at  the  time  and  place  agreed  the  article 
which  they  agreed  to  furnish,  then  it  became  at  once  the  property  of 
the  defendant,  and  he  would  ordinarily  have  no  right  to  refuse  to 
accept  it.  Ordinarilj'  it  would  be  a  question  for  the  jury  to  settle, 
whether  the  goods  delivered  were  according  to  contract  or  like  the 
sample.  But  in  this  case  the  parties  agreed  that  that  fact  should  be 
referred  to  the  defendant,  and  he  has  decided  the  case  in  favor  of  the 
plaintiffs. 

The  defendant  might  refuse  to  accept  if  the  article  was  not  such  as 
the  plaintiffs  had  sold  him.  He  was  at  libert\'  to  refuse  to  receive  an 
article  wiiich  he  had  not  bought  or  agreed  to  take.  But  the  article  in 
this  case  which  was  sold  was  delivered  and  was  accepted,  and  we  think 
the  contract  binds  the  defendant  from  the  time  the  goods  were  de- 
livered. 

A  case  in  point  is  Gibson  v.  Stevens,  8  How.  (U.  S.)  401,  where 
there  was  a  guarantee  that  certain  goods  sold  should  bear  inspection. 
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In  that  case  the  price  had  been  paid  and  a  bill  of  sale  of  the  goods 
taken,  but  no  delivery  of  the  goods  had  been  made,  they  were  left  in  the 
hands  of  the  vendor.  Tane^-,  C.  J.,  in  the  opinion,  saj's  :  "  The  guar- 
antee that  the  articles  should  pass  inspection  does  not  aflfect  the  character 
of  the  transaction,  or  convert  it  into  an  executory  contract.  It  is  nothing 
more  than  the  usual  warranty  of  the  soundness  and  quality  of  the  thing 
sold,  which  is  taken  in  every  sale  of  personal  property  where  the  pur- 
chaser does  not  choose  to  take  the  risk  upon  himself."  2  Kent's  Com. 
480  ;  1  Parsons  on  Con.  593  ;  1  Smith's  Lead.  Cases,  308  ;  Vincent  v. 
Germond,  11  Johns.  283.  .  .  . 

Judgment  on  the  verdict.^ 


ALDEN  ET  AL.   V.  HART  et  al. 
161  Mass.  576:  37  N.  E.  742.     1894. 

Action  for  the  price  of  a  cargo  of  coal.  Defendants  at  New  Bedford, 
Mass.,  ordered  "  Barton"  egg,  stove,  and  chestnut  coal  from  plaintiffs, 
to  be  shipped  from  Weehawken,  N.  J.,  by  an  agreed  line  of  transporta- 
tion, freight  to  be  paid  by  defendants.  The  finding  of  the  trial  justice 
was  in  favor  of  the  defendants. 

Thomas  H.  Hussell  and  Arthur  H.  Russell,  for  plaintiffs. 

E.  L.  barney,  E.  J.  Hadley,  and  Benj.  B.  Barney,  for  defendants. 

Field,  C.  J.  There  was  an  implied  warranty  that  the  coal  should 
be  merchantable.  Murchie  v.  Cornell,  155  Mass.  60.  The  report 
recites  that  the  court,  trying  the  case  without  a  jury,  found  as  a  fact 
that  the  coal  was  not  merchantable,  and  ruled,  against  the  plaintiffs' 
objection,  that  the  defendants  had  the  right  to  reject  the  coal  on  its 
arrival  at  New  Bedford.  We  think  that  this  ruling  was  right.  Pope 
V.  AUis,  115  U.  S.  363  ;  Rolling  Mills  v.  Rhodes,  121  U.  S.  261 ;  Wiley 
V.  Inhabitants  of  Athol,  150  Mass.  426,  434  ;  Smith  v.  Hale,  158  Mass. 
178  ;  Bryant  v.  Isburgh,  13  Gray,  607 ;  Grimoldby  v.  Wells,  L.  R.  10 
C.  P. 391. 

Whether,  in  such  a  case  as  this  is,  the  title  to  the  property  passes  to 
the  vendee  when  the  coal  is  delivered  on  board  the  barge,  is  not  free 
from  doubt,  and  we  have  not  found  it  necessary  to  decide  the  question. 
See  Gardner  v.  Lane,  9  Allen,  492, 12  Allen,  39,  48  ;  Harvey  v.  Harris, 
112  Mass.  32,  37;  Stanton  v.  Eager,  16  Pick.  467;  Tyler  v.  Cnrrieri 
13  Gray,  134  ;  Prince  v.  Railroad,  101  Mass.  542 ;  Clafin  v.  Railroad, 
7  Allen,  341  ;  Frank  v.  Hoey,  128  Mass.  263  ;  Bank  «.  Bangs,  102 
Mass.  295  ;  Odell  v.  Railroad,  109  Mass.  50 ;  Lord  u  Edwards,  148 
Mass.  476  ;  Smith  v.  Edwards,  156  Mass.  221.  If  it  be  assumed,  in 
favor  of  the  plaintiffs,  that  the  title  to  this  coal  passed  to  the  defendants 

1  The  discussion  of  a  question  of  evidence  is  omitted. 
25 
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when  it  was  selected  bj'  the  plaintiffs,  and  taken  free  on  board  upon  the 
barge  at  "Weehawken,  and  when  bills  of  lading  were  given  to  the  plain- 
tiffs, under  which  tlie  cargo  was  to  be  delivered  to  the  defendants  or 
their  assigns  at  the  port  of  New  Bedford,  they  paying  the  freight,  we 
are  yet  of  opinion  tliat  the  rulings  at  the  trial  were  correct.  If  tiie  title 
passed  to  the  defendants,  it  was  a  conditional  title,  and  the  condition 
was  that  the  coal  should  be  found  to  be  of  the  quality  purchased,  and 
the  defendants  could  reject  the  coal  if,  upon  examination,  it  did  not 
conform  to  the  implied  warranty  tliat  it  should  be  merchantable. 

The  question  is,  on  the  assumption  that  the  title  passed  to  the  de- 
fendants, whether  the  defendants  did  all  required  of  them  to  revest  in 
the  plaintiffs  the  title  to  the  coal.  The  report  of  .the  presiding  justice 
recites  that  the  plaintiffs  requested  him  to  rule  that,  "  in  order  to  revest 
the  title  in  the  plaintiffs,  it  was  necessary  for  the  defendants  to  assign 
the  bill  of  lading,  or  tender  plaintiffs  a  release  of  all  interest  in  or  claim 
to  the  cargo.  But  I  declined  so  to  rule,  and  ruled  that  the  defendants 
had  the  right  to  refuse  to  accept  the  cargo  at  New  Bedford  without 
tendering  back  the  bill  of  lading  and  the  invoice,  or  either  of  them, 
and  without  assigning  or  transferring  to  the  plaintiffs  anj-  interest  or 
legal  title  in  the  coal  which  was  or  might  be  in  the  defendants  :  "  and  to 
this  ruling  the  plaintiffs  excepted.  The  court  found  that  the  only  bill 
of  lading  sent  to  the  defendants  was  the  captain's  bill  of  lading.  This 
bill  of  lading  was  marked  "Captain's  B/L."  The  captain  demanded 
this  bill  of  lading  of  the  defendants,  and  thej'  delivered  it  to  him,  after 
having  made  upon  it  the  customary  indorsements  of  the  arrival  of  the 
barge  readj'  to  discharge,  and  of  its  being  afterwards  towed  from  their 
wharf,  and  anchored  in  the  stream.  The  defendants,  immediately  upon 
the  arrival  of  the  barge,  examined  the  cargo,  found  it  unsatisfactory, 
and  gave  notice  to  the  plaintiffs  that  they  refused  to  receive  it.  One  of 
the  plaintiffs  thereupon  came  to  New  Bedford,  went  on  board  the  barge, 
and  examined  the  coal.  The  report  then  states  that  "  Mr.  Hart  thei-e- 
upon  told  Mr.  Alden  that  the  cargo  was  not  such  coal  as  they  had 
bought,  and  that  they  would  not  take  it,  and  would  not,  under  anj'  cir- 
cumstances, receive  it ;  that  it  was  not  merchantable  coal ;  and  that 
they  would  not  have  it.  Mr.  Alden  expressed  himself  that  the  coal  was 
not  of  the  quality  it  should  have  been,  nor  was  it  such  qualitj-  of  coal  as 
he  had  sold  him,  and  it  did  not  correspond  to  the  representation.  Mr. 
Alden  said  he  would  try  and  sell  the  cargo  to  other  parties,  and  there- 
upon called  upon  other  persons,  and  offered  to  sell  the  cargo.  Mr.  Alden 
afterwards  saw  the  coal  several  times,  inspected  and  examined  the  same, 
visited  the  coal  dealers  in  Taunton,  Attleboro,  Brockton,  Whitman, 
places  on  Cape  Cod,  and  other  places,  and  made  various  attempts  to 
sell  the  said  cargo,  but  did  not  succeed."  Ultimatelj-  the  owners  of 
the  barge  libelled  the  coal  for  freight  and  demurrage  in  a  court  of  ad- 
miralty, and  the  coal  was  sold  under  proceedings  in  the  admiralty  court 
to  satisfy  their  claim.  These  facts  show  that  the  defendants  tendered 
the  cargo  of  coal  to  the  plaintiffs,  and,  so  far  as  they  could,  delivered  pos- 
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session  of  it  to  the  plaintiffs.  The  cargo  was  capable  of  manual  delivery, 
subject  to  the  barge  owners'  claim  for  freight  and  demurrage.  These 
facts  also  tend  to  show  that  the  plaintiffs  accepted  this  tender,  and  as- 
sumed control  of  the  cargo ;  but,  whether  they  did  or  not,  they  could 
have  accepted  it,  and  acquired  possession,  subject  to  the  lien  of  the 
owners  of  the  barge  for  freight  and  demurrage.  The  defendants  re- 
tained no  bill  of  lading,  and  therefore  could  have  indorsed  none  to  a 
purchaser,  and  the  retention  of  the  invoice  is  immaterial.  Assuming 
that  the  title  to  the  coal  had  passed  to  the  defendants,  subject  to  exam- 
ination and  acceptance  or  rejection  by  them,  we  think  that  everything 
was  done  bj*  the  defendants  necessary  to  a  rescission  of  the  contract. 
See  Grimoldby  v.  Wells,  ubi  supra.  Whether  something  less  than 
was  done  would  not  have  been  effectual  need  not  be  considered. 

Judgment  on  the  finding . 


ST.  ANTHONY  LUMBER  CO.  v.  BARDWELL-ROBINSON  CO. 

60  Minn.  199:  62  N.  W.  274.     1895. 

Mitchell,  J.  This  action  was  brought  to  recover  the  price  of  logs 
sold  and  delivered  by  plaintiffs  to  defendants  under  the  contract,  Exhibit 
A  of  the  complaint.  In  their  answer,  defendants  sought  to  recoup, 
against  the  contract  price,  damages  caused  by  the  fact  that  the  logs 
delivered  were  inferior  in  quality  to  what  the  contract  called  for. 

1.  The  first  question  is  whether  the  defendants  had  accepted  the  logs 
as  performance  of  the  contract,  so  as  to  obligate  them  to  pay  the  con- 
tract price,  regardless  of  their  quality.  It  will  be  observed  that  the 
logs  were  not  to  be  all  delivered  at  once,  but  from  time  to  time  during 
the  season,  and  the  evidence  shows  that  they  were  in  fact  delivered  bv 
instalments,  commencing  with  the  first  of  May  and  extending  down  to 
the  last  of  September.  The  contract  also  evidently  contemplated  that 
the  defendants  would  saw  up  the  logs  as  they  were  delivered,  according 
to  the  necessities  of  their  business.  What  thej'  were  entitled  to  was  a 
fair  average  of  all  the  logs  described  in  the  contract.  They  were  not 
entitled  to  insist  that  each  instalment  delivered  should  be  up  to  that 
average,  but  only  that  the  entire  amount  delivered  during  the  season 
should  be  up  to  it.  The  evidence  also  tends  to  show  that  logs  do  not 
run  evenly  as  to  quality'  during  the  season,  the  smaller  logs  ordinarily 
coming  down  first.  Until  all  the  logs  were  delivered,  It  could  not  be 
certainly  ascertained  whether  they  complied  with  the  contract  or  not. 
Defendants  could  not  safely  refuse  to  receive  any  particular  lot  of  logs 
as  not  coming  up  to  the  requirements  of  the  contract,  because  subse- 
quent deliveries  might  be  better,  and  bring  up  the  general  average  to 
the  required  standard.     There  is  evidence  tending  to  show  that  defend- 
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ants  did  not  possess,  and  could  not  have  obtained,  full  means  of  ascer- 
taining whettier  tlie  logs  complied  with  the  contract,  until  at  or  near  the 
end  of  the  season.  There  is  also  evidence  that  during  the  season  de- 
fendants frequentlj'  made  complaint  that  the  logs  were  running  low  in 
qualitv,  and  that  plaintiffs  in  reply  assured  them  that  the  logs  to  be 
thereafter  delivered  would  be  of  a  better  quality.  When  the  season 
closed,  and  the  logs  were  all  delivered,  and  it  was  ascertained  by  the 
defendants  that  they  were  not  in  accordance  with  the  contract,  it  was 
impossible  for  defendants  to  return  them,  for  the  reason  that  thej'  were 
already  all,  or  nearly  all,  sawed  up.  Upon  this  state  of  facts  the  trial 
court  was  amply  justified  in  submitting  to  the  jury  the  question  whether 
defendants  had  accepted  the  logs  as  full  performance  of  the  contract,  so 
as  to  bind  them  to  pay  the  full  contract  price.  .  .  . 

3.  The  proper  measure  of  defendants'  damages  was  the  difference  be- 
tween the  market  value  of  the  logs  delivered  at  the  various  times  of 
delivery  and  the  market  value  at  the  same  dates  of  logs  of  the  quality 
called  for  by  the  contract ;  and  the  amount  of  damages  thus  ascertained 
should  be  deducted  from  the  amount  due  plaintiffs  at  the  contract  price. 
We  do  not  understand  that  defendants'  counsel  seriously  disputes  the 
correctness  of  this  rule.  It  also  seems  to  have  been  the  rule  in  the 
mind  of  the  court,  but  the  learned  judge,  usually  clear  and  accurate  in 
liis  rulings,  seems  to  have  inadvertently  fallen  into  error  in  the  appli- 
cation of  it.  In  the  first  place,  in  the  admission  of  evidence  as  well  as 
upon  the  trial,  he  ruled  that  it  was  the  values  at  the  date  of  the  con- 
tract, and  not  at  the  dates  of  delivery,  that  were  to  govern.  In  the  next 
place,  the  court  seems  to  have  confounded  the  "  contract  price  "  with  the 
"  market  value,"  and  we  cannot  construe  his  charge  to  the  jury  otherwise 
than  as  meaning  that  the  measure  of  defendants'  damages  was  the  dif- 
erence  between  the  "  contract  price"  and  the  actual  value  of  the  logs 
delivered.  Even  if  there  be  a  presumption  that  property  is  reasonably 
worth  what  a  party  agreed  to  pay  for  it,  yet  no  such  presumption  ob- 
tained in  this  case  because  of  the  lapse  of  time  between  the  date  of  the 
contract  and  the  dates  of  delivery,  and  the  positive  evidence  that  values 
had  materially  declined  during  the  intervening  time.  Counsel  for  de- 
fendants claim  that  the  plaintiffs  in  their  complaint  admit  that  the  logs 
were  worth  the  contract  price,  but  we  do  not  so  construe  the  allegations 
referred  to.  We  think  that  all  they  mean  is  that  the  logs,  at  the  con- 
tract price,  came  to  the  amount  stated. 

Order  reversed.^ 

1  A  part  of  the  opinion,  relating  to  the  method  of  arriving  at  the  average  quality 
to  which  defendants  were  entitled  under  the  contract,  has  been  omitted. 
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§  4.  Wakeantt. 

DORR  V.  FISHER. 
1  Cush.  (Mass.)  271.     1848. 

Action  for  the  price  of  two  tubs  of  butter.  Defence,  that  the  butter 
was  sold  under  a  warranty  that  it  was  of  the  best  quality,  and  that 
plaintiff  must  prove  that  it  was  of  such  quality.  Under  the  direction 
of  the  trial  judge,  which  is  stated  in  the  opinion,  the  jur}'  returned  a 
verdict  for  the  plaintiff. 

T.  Willey,  for  plaintiff. 

T.  Wentworth,  for  defendant. 
•  Shaw,  C.  J.  This  cause  has  been  argued,  on  the  part  of  the  defend- 
ant, as  if  the  suit  were  brought  upon  an  open,  unexecuted  contract  for 
the  purchase  of  goods ;  whereas  the  declaration  is  in  indebitatus 
assumpsit  for  goods  sold  and  delivered.  To  maintain  this  action,  it  is 
not  necessarj'  to  set  out  the  contract  of  sale,  with  its  conditions  and 
limitations  ;  it  is  enough  to  prove  an  agreement  for  a  sale  of  the  goods, 
at  a  fixed  price  in  monej',  or  without  a  price  (in  which  case  the  law 
implies  an  agreement  to  pay  so  much  as  they  are  worth),  and  an  actual 
delivery,  whereby  a  debt  arises.  A  delivery  by  the  vendor  implies  an 
acceptance  by  the  vendee.  An  offer,  by  the  vendor,  not  accepted  by 
the  vendee,  may  be  a  good  tender,  and  a  good  performance  on  his  part, 
but  it  is  not  a  delivery.  If  there  are  conditions  annexed  to  the  agree- 
ment of  sale,  respecting  the  quality',  or  other  circumstances,  which  are 
not  complied  with  by  the  vendor,  the  vendee  should  decline  to  accept 
the  goods ;  but,  if  he  does  accept  them,  the  acceptance  is  a  waiver. 
And  so,  in  an  indebitatus  assumpsit,  for  goods  sold  and  delivered, 
the  plaintiff  must  prove  a  delivery,  or  he  will  fail  In  the  action.  And 
this  is  not  confined  to  the  case  of  an  implied  assumpsit,  on  a  quantum, 
valebat ;  if  the  sale  be  made  by  an  express  contract,  not  under  seal, 
and  the  goods  are  actually  delivered,  it  is  sufficient  to  allege  that  the 
defendant  is  indebted  to  the  plaintiff  for  goods  sold  and  delivered,  and 
the  law  implies  a  promise  to  pay.  No  matter,  therefore,  what  may 
have  been  the  terms  and  conditions,  under  which  goods  are  sold  and 
delivered  ;  if  nothing  remain  but  the  obligation  to  pay  for  them,  this 
is  a  debt,  the  existence  of  which  supports  the  allegation  of  being 
indebted,  and  supersedes  the  necessity  of  setting  out  specially  such 
terms  and  conditions. 

"  Where  goods  have  been  sold  and  actually  delivered  to  the  defend- 
ant, though  under  a  special  agreement^  it  is  in  general  sufficient  to 
declare  on  the  indebitatus  count,  provided  the  contract  were  to  pay 
in  money,  and  the  credit  be  expired."     1  Chit.  Plead.  338. 

This  is  not  a  mere  technical  rule  of  pleading,  but  a  sound  rule  of 
law  and  justice,  growing  out  of  the  nature  of  a  sale.     Were  it  other- 
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wise,  and  were  the  plaintiff,  after  a  delivery  of  goods  on  a  contract  of 
sale,  bound  to  prove  tlie  terms  and  conditions  of  such  sale,  and  to  prove 
affirmativelj-  that  he  had  complied  with  those  conditions,  on  his  part, 
the  result  would  be,  that  the  vendee,  having  accepted  the  goods,  as 
and  for  the  goods  contracted  for,  and  without  offering  to  return  them, 
or  giving  notice  to  the  vendor,  to  come  and  take  them  back,  might  hold 
and  retain  the  goods,  without  paying  anything  for  them.  The  vendor 
could  not  recover  them  back  in  an  action,  because  he  has  delivered 
them  to  the  vendee,  in  pursuance  of  a  contract,  as  his  own. 

It  is  asked,  then,  has  the  vendee  no  remedy  against  the  vendor,  after 
delivery,  if  the  vendee  fails  to  derive  the  benefits  expected  and  stipu- 
lated for  on  the  sale?  Certainly  not.  If  he  has  been  deceived,  as  to 
the  title,  quality,  or  character  of  the  thing  purchased,  he  maj-  rescind 
the  contract,  restore  or  tender  back  the  goods,  and  recover  back  the 
purchase  monej- ;  or  he  may  be  secured  by  a  warranty  on  the  sale. 
The  law,  on  the  sale  of  personal  property,  implies  a  warranty  of  good 
title,  so  that  if  the  vendee  be  deprived  of  his  purchase  by  a  paramount 
title,  he  has  a  remedy  on  his  warrant}'.  Or  he  may  take  an  express 
warranty,  as  to  the  quality',  condition,  value,  age,  origin,  or  other  cir- 
cumstances respecting  the  thing  sold.  But  a  warranty  is  a  separate, 
independent,  collateral  stipulation,  on  the  part  of  the  vendor,  with  the 
vendee,  for  which  the  sale  is  the  consideration,  for  the  existence  or 
truth  of  some  fact,  relating  to  the  thing  sold.  It  is  not  strictly  a  con- 
dition, for  it  jieither  suspends  nor  defeats  the  completion  of  the  sale, 
the  vesting  of  the  thing  sold  in  the  vendee,  nor  the  right  to  the  pur- 
chase money  in  the  vendor.  And,  notwithstanding  such  warranty,  or 
any  breach  of  it,  the  vendee  maj-  hold  the  goods,  and  have  a  remedy 
for  his  damages  by  action. 

But,  to  avoid  circuity  of  action,  a  warrant}'  may  be  treated  as  a 
condition  subsequent,  at  the  election  of  the  vendee,  who  maj',  upon  a 
breach  thereof,  rescind  the  contract  and  recover  back  the  amount  of 
bis  purchase  money,  as  in  ease  of  fraud.  But,  if  he  does  this,  he 
must  first  return  the  property  sold,  or  do  everything  in  his  power  requi- 
site to  a  complete  restoration  of  the  property  to  the  vendor,  and,  with- 
out this,  he  cannot  recover.  Conner  v.  Henderson,  15  Mass.  319; 
Kimball  v.  Cunningham,  4  Mass.  502  ;  Perley  v.  Balch,  23  Pick.  283. 
Such  a  restoration  of  the  goods,  and  of  all  other  benefits  derived  from 
the  sale,  is  a  direct  condition,  without  a  compliance  with  which,  the 
vendee  cannot  rescind  the  contract,  and  recover  back  the  money  or 
other  property  paid  or  delivered  on  the  contract. 

But  liis  other  remedy  is  by  an  action  on  the  warranty,  or  contract  of 
the  vendor,  on  which,  if  there  be  a  breach,  he  will  recover  damages  to 
the  amount  of  the  loss  sustained  by  the  breach,  whatever  that  may  be. 
If  it  be  a  warranty  of  the  quality  of  goods,  and  the  breach  alleged  is, 
that  the  goods  delivered  were  inferior  to  the  goods  stipulated  for,  the 
damage  will  ordinarily  be  the  difference  in  value  between  the  one  and 
the  other.     Such  an  action  affirms  instead  of  disaffirming  the  contract 
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of  sale,  leaves  the  property  in  the  vendee,  and  gives  damages  for  the 
breach  of  such  separate,  collateral  contract  of  warrant3'. 

This  remedy-  is  so  familiar  that  it  scarcely  requires  to  be  supported 
and  explained  by  authorities.  But  it  naturally  requires  an  action  to  be 
brought  by  the  vendee  against  the  vendor,  which,  if  the  vendor  is  at 
the  same  time  suing  for  the  price,  is  a  cross  action. 

But  the  general  tendency  of  modern  judicial  decisions  has  been,  to 
avoid  circuity  and  multiplicity-  of  actions,  by  allowing  matters  growing 
out  of  the  same  transaction  to  be  given  in  evidence  bj'  way  of  defence, 
instead  of  requiring  a  cross  action,  when  it  can  be  done  without  a  vio- 
lation of  principle,  or  great  inconvenience  in  practice. 

And  it  has  latelj-  been  decided,  in  this  court,  after  consideration  and 
upon  a  review  of  the  authorities,  that,  when  a  cross  action  will  lie  for 
a  deceit  in  the  sg,le  of  a  chattel,  the  deceit  may  be  given  in  evidence  in 
reduction  of  the  damages,  in  a  suit  for  the  purchase  money.  Harring- 
ton.-u.  Stratton,  22  Tick.  510.  And  the  principles  which  govern  that 
case  are  preciselj-  applicable  to  the  case,  where  a  cross  action  will  lie 
to  recover  damages  on  a  breach  of  warranty  on  a  sale,  and  the  same 
may  be  given  in  evidence,  and  a  like  amount  deducted  from  the  pur- 
chase money,  in  assessing  damages  in  a  suit  by  the  vendor  for  the 
price.  Poulton  v.  Lattimore,  9  B.  &  Cr.  259 ;  Perley  v.  Balcli,  23 
Pick.  283. 

It  appears  by  the  report  in  the  present  case,  that  these  are  the  prin- 
ciples on  which  the  trial  of  the  action  proceeded.  The  plaintiff  must 
first  have  proved  a  sale  and  delivery  of  the  two  tubs  of  butter.  Some 
objection  was  made  to  the  plaintiffs  account  book ;  but  it  was  not 
alluded  to  in  the  argument.  Indeed,  the  other  proof  tends  to  show, 
that  the  defendant  agreed  to  take  the  two  tubs  of  butter,  and  directed 
the  plaintiff  to  leave  them  at  his  store,  which  the  plaintiff  did  the  same 
daj'.  No  offer  was  made  afterwards  to  return  the  butter.  No  notice 
was  given  to  the  defendant  to  take  it  away.  This  was  evidence  from 
which  a  jury  might  well  infer  a  sale  and  delivery*.  The  only  wa}-,  then, 
in  which  the  defendant  could  avail  himself  of  proof  of  warrant3'  of 
quality,  and  a  breach  of  it,  was  in  obtaining  a  reduction  of  damages, 
by  way  of  set-off,  in  nature  of  a  cross  action,  and  as  a  substitute  there- 
for. Had  the  defendant  brought  his  action,  it  is  quite  clear,  that  the 
burden  of  proof  would  have  been  on  him  to  prove  such  warranty  and 
breach,  and  the  damage  sustained  by  it.  The  burden  was  on  him  in 
the  same  manner,  when  he  resorted  to  this  line  of  defence,  as  a  substi- 
tute for  a  cross  action.  We  are  of  opinion,  therefore,  that  the  direc- 
tion of  the  judge  was  strictly  correct,  that  if  the  article  was  sold  to  the 
defendant  with  a  warranty  as  to  its  qualitj',  or  with  a  representation 
amounting  to  a  warranty,  the  burden  of  proof  was  on  the  defendant, 
to  show  that  it  was  not  equal  to  the  warranty. 

Mcce2Mions  overruled  and  Judgment  on  the  verdict 


392  INGRAHAM  V.   UNION  CO.  [CHAP.  V. 

§4.    A.    ExPEESs  Waekanty. 

CHAPMAN   V.  MURCH. 
19  Johns.  290.     1822. 

Assumpsit  for  breach  of  an  express  warrantj'  of  the  soundness  of  a 
horse  traded  by  defendant  to  plaintiff.  On  the  trial,  plaintiff  offered  to 
show  that  defendant  at  the  time  of  the  trade  represented  his  horse  to 
be  sound,  but  that  he  was  unsound,  having  the  disease  called  the  j-ellow 
water,  of  which  he  died  the  following  daj'.  The  evidence  was  excluded 
as  not  tending  to  prove  an  express  warranty. 

Spencer,  C.  S.,  delivered  the  opinion  of  the  court.  In  the  various 
cases  which  have  been  cited,  it  appears,  abundantly,  that  when  the 
action  is  founded  on  a  warrantj'  of  the  soundness  of  a  chattel  sold,  a 
warranty  must  be  proved  ;  but  it  nowhere  appears,  that  it  is  necessary 
that  the  vendor  should  use  the  express  words,  that  he  warranted  the 
soundness.  If  a  man  should  say,  on  the  sale  of  a  horse,  "I  promise 
you  the  horse  is  sound,"  it  is  difficult  to  conceive,  that  this  is  not  a 
warrant}',  and  an  express  one  too.  Peake  (on  Evid.  228)  says  :  "  In  an 
action  on  a  warranty,  the  plaintiff  must  prove  the  sale  and  warranty." 
"In  general,"  he  says,  "  any  representation  made  by  the  defendant  of 
the  state  of  the  thing  sold,  at  the  time  of  the  sale,  will  amount  to  a  war- 
rantj'."  He  adds,  "  But  where  the  defendant  refers  to  any  document, 
or  to  his  belief  only,  in  such  cases  no  action  is  maintainable,  without 
proof,  that  he  knew  he  was  representing  a  falsehood."  In  every  action 
on  a  warranty,  it  must  be  shown  that  there  was  an  express  and  direct 
affirmation  of  the  qualitj'  and  condition  of  the  thing  sold,  as  contradis- 
tinguished from  opinion,  etc.,  and  when  that  is  made  out,  it  would  be 
an  anomaly  to  require  that  the  word  warrant  should  be  used.  Any 
words  of  equivalent  import,  showing  the  intention  of  the  parties,  that 
there  should  be  a  warrant}',  will  suffice.  In  the  present  case,  the  plain- 
tiff offered  to  prove  what,  under  the  circumstances,  might  be  an  express 
warranty ;  and  that  was  for  the  consideration  of  the  jury,  under  the 
advice  of  the  court.  Seixas  v.  Woods,-  2  Caines,  56 ;  Pasley  v.  Free- 
man, 3  Term  Rep.  57  ;  Cramer  v.  Bradshaw,  10  Johns.  Rep.  484. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  awarded  to 
the  court  below.  Judgment  reversed. 


mGRAHAM  V.   UNION  CO. 

19  E.  I.  356:  33  At.  875.     1896. 


TiLLiNGHAST,  J.     The   only    ground   upon    which   the  defendant's 
counsel  bases  his  demuri'er  to  the  plaintiff's  declaration  in  this  case  is 
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that  it  does  not  allege  that  the  defendant  company,  or  its  agents  and 
servants,  knew  or  ought  to  have  known  that  the  horse  sold  to  the  plain- 
tiff by  said  defendant  was  vicious  and  unfit  to  drive  in  single  harness. 
But  this  court  has  twice  decided  that  in  an  action  for  false  warranty  of 
a  horse,  whether  it  be  assuinpsit  or  case  for  tort,  a  scienter  need  not 
be  averred,  and,  if  averred,  need  not  be  proved.  Plage  v.  Merrill, 
14  R.  I.  578  ;  Fogarty  v.  Barnes,  16  R.  I.  627.  We  see  no  reason  to 
depart  from  the  decisions  rendered  in  those  cases. 

While  we  might  properlj'  stop  here,  yet,  as  the  counsel  for  the  de- 
fendant has  taken  the  point  in  his  brief  that  the  representations  and 
declarations  alleged  to  have  been  made  by  the  agent  of  the  defendant 
at  the  time  of  the  sale  in  question  are  not  sufficient  to  constitute  a  war- 
ranty, which  point  has  also  been  fully  discussed  in  the  brief  of  plaintiffs 
counsel,  we  deem  it  proper,  in  order  to  avoid  the  necessity  of  again 
hearing  the  case  on  an  amended  demurrer,  to  pass  upon  the  question 
thus  raised. 

The  declaration  charges  in  substance,  in  the  first  count,  that  the 
defendant  was  the  owner  of  a  large  number  of  horses,  which  it  was 
desirous  of  selling,  and  did  offer  fqr  sale  by  public  auction  ;  that  at  the 
time  of  said  sale,  before  it  began,  in  order  to  induce  the  plaintiff  to 
purchase  one  of  said  horses,  said  defendant,  bj'  its  agent,  publicly 
stated  and  declared  that  all  the  horses  which  would  then  and  there  be 
offered  for  sale  had  been  driven  single,  and  that  all  the  horses  that 
were  not  kind  and  safe  to  drive  single  would  be  mentioned  and  specified 
at  the  time  when  they  were  sold  ;  that,  after  the  making  of  said  state- 
ment, several  horses  were  sold,  one  or  more  of  which  were  stated  to  be 
unsafe  to  drive  single,  and  then  a  black  horse,  numbered  54,  was  put 
up,  and  offered  for  sale  by  said  defendant,  and  the  plaintiff  and  others 
were  requested  to  bid  for  said  horse ;  that  when  said  horse  was  offered 
for  sale,  and  while  the  sale  was  being  made,  said  companj-,  bj'  its 
agent,  did  not  mention  nor  state  that  said  horse  was  unsafe  and  dan- 
gerous to  drive  single,  and  the  plaintiff,  not  knowing  said  horse  to  be 
unsafe,  and  wholly  relying  on  the  representations  aforesaid,  and  believ- 
ing that  said  horse  was  safe  to  drive  single,  bid  upon  the  same,  and 
became  the  purchaser  thereof.  And  the  plaintiff  says  that  he,  confiding 
in  the  statement  and  representation  aforesaid,  and  believing  said  horse 
to  be  safe  to  drive  single,  then  and  there  led  said  horse  away,  put  his 
own  harness  upon  him,  and  attached  him  single  to  his  own  carriage, 
and  set  forward  with  said  horse  to  go  to  his  home.  Yet  the  plaintiff 
says  that  said  horse  was  not  then  and  there  safe  to  drive  single,  but 
was  exceedingly  unsafe  and  dangerous ;  and  almost  immediately, 
although  the  plaintiff  is  an  experienced  driver,  and  exercised  the 
greatest  care  in  driving  said  horse,  and  without  any  negligence  on  the 
part  of  the  plaintiff,  and  without  any  cause  save  the  vicious  and  ugly 
nature  of  said  horse,  he  became  uncontrollable  and  furious,  and  kicked 
and  plunged  about  with  terrible  violence  and  force,  wherebj'  the  plain- 
tiffs carriage  was  demolished,  his  harness  destroyed,  and  the  plaintid 
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himself  thrown  out,  and  greatly  injured.  The  second  count,  after  set- 
ting out  the  defendant's  representations  made  as  aforesaid,  alleges  that 
it  became  and  was  the  dutj-  of  the  defendant  then  and  there  to  state  to 
the  plaintiff  that  said  horse  was  unsafe  and  dangerous  to  drive  single ; 
j-et  that  said  defendant  negligently  and  carelessly  omitted  and  failed  to 
give  the  plaintiff  notice  of  the  dangerous  nature  of  the  horse,  etc.,  as  by 
its  agent  it  had  agreed  and  promised  to  do,  whereby  the  plaintiff  was 
injured  as  aforesaid. 

Any  positive  aflBrmation  or  representation  made  by  a  vendor  at  the 
time  of  the  sale  with  respect  to  the  subject  thereof,  which  operates  as 
an  inducement  thereto,  unless  it  be  the  expression  of  a  mere  matter  of 
opinion  or  purely  matter  of  description,  constttutes  a  warranty.  In 
other  words,  a  wavrant3-  under  a  sale  of  personal  property  is  a  state- 
ment or  representation  of  fact  made  by  the  vendor  as  to  the  character 
or  quality  of  the  article  sold  or  of  the  title  thereto,  wherebj'  the  vendor 
promises  that  the  thing  is  or  shall  be  as  represented.  28  Am.  &  Eng. 
Enc.  Law,  p.  738,  and  cases  cited  in  note  1.  In  Hand3'  -y.  "Waldron, 
29  Atl.  143,  this  court  adopted  the  following  brief  definition :  "  A  war- 
rantj-  is  a  statement  of  fact  as  to  an  article  sold,  coupled  with  an  agree- 
ment to  make  the  statement  good."  Such  an  agreement  may  be  express 
or  implied.  Nor  is  any  particular  form  of  words  necessarj'  to  create  a 
warranty ;  any  definite  statement  or  aflBrmation  as  to  the  qualitj-  of  the 
thing  sold,  made  by  the  seller  at  the  time,  which  it  may  reasonably  be 
supposed  was  intended  to  induce  the  sale,  and  which  is  relied  on  bj-  the 
purchaser,  may  be  regarded  as  constituting  a  warranty- ;  and  if  the 
vendor,  at  the  time  of  the  sale,  affirms  a  fact  as  to  the  quality  of  the 
thing  sold,  in  clear  and  intelligible  language,  and  the  purchaser  buys  on 
the  faith  of  such  affirmation,  there  is  an  express  warrant^-,  and  the 
vendor  is  liable  in  damages  if  the  article  sold  is  not  what  it  is  repre- 
sented to  be.  Nor  is  it  true,  as  sometimes  stated,  that  the  representa- 
tion, in  order  to  constitute  a  warranty,  must  have  been  intended  b3-  the 
vendor,  as  well  as  understood  by  the  vendee,  as  a  warranty- ;  for  if  the 
representation  as  to  the  character  or  quality  of  the  article  sold  be  posi- 
tive, and  not  mere  matter  of  opinion,  and  the  vendee  understands  it 
and  relies  upon  it  as  a  warrantj',  the  vendor  is  bound  therebj',  no 
matter  whether  he  intended  it  to  be  a  warranty  or  not.  As  said  hy 
Earl,  J.,  in  Hawlrins  v.  Pemberton,  51  N.  Y.  202 :  "  He  is  responsible 
for  the  language  he  uses,  and  cannot  escape  liability  bj-  claiming  that 
he  did  not  intend  to  convej'  the  impression  which  his  language  was  cal- 
culated to  produce  in  the  mind  of  the  vendee."  We  think  the  language 
alleged  to  have  been  used  by  the  defendant's  agent  in  the  case  at  bar, 
in  the  circumstances  detailed  in  the  declaration,  was  sufficient  to  con- 
stitute a  warranty  under  the  rule  above  stated,  and  that  the  plaintiff 
had  the  right  to  rely  thereon.  The  statement  alleged  to  have  been 
relied  on  was  "  that  all  horses  which  would  then  and  there  be  offered 
for  sale  had  been  driven  single,  and  that  all  horses  which  were  not  kind 
and  safe  to,  drive  single  would  be  mentioned  and  specified  at  the  time 
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when  they  were  sold."  This  was  equivalent  to  an  affirmation  that  all 
horses  which  would  be  then  and  there  sold  were  kind  and  safe  to  drive 
singly,  unless  tlie  contrary  was  stated.  If,  therefore,  the  plaintiff  pur- 
chased the  horse  in  question  relying  upon  said  affirmation,  and  it  turned 
out  that  said  horse  was  unsafe  and  dangerous  to  drive  singlj',  and  plain- 
tiff has  been  damaged  therebj',  we  think  he  is  entitled  to  recover. 
Demurrer  overruled,  and  case  remitted  to  the  com/mon  pleas  division 
for  further  proceedings. 


"WATSON  V.  ROODE. 

30  Neb.  264  :  46  N.  W.  491.    1890. 

NoRVAL,  J.  This  action  was  commenced  by  Orange  A.  Eoode  to 
recover  damages  for  an  alleged  breach  of  warrant}'  given  by  Joseph 
Watson  on  the  sale  by  him  to  Roode  of  a  stallion.  The  amended  peti- 
tion alleges  "that  on  the  18th  day  of  November,  1884,  the  defend- 
ant, as  an  inducement  to  plaintiff  to  purchase  from  him  a  certain 
imported  black  stallion,  called  '  Knight  of  the  Shires,'  for  the  sum  of 
$2,000,  warranted  the  said  horse  to  be  a  foal  getter,  and  sound  in 
every  respect,  except  an  enlargement  of  said  horse's  bag,  which  was 
caused  bj'  a  kick,  and  represented  the  said  horse  as  being  then  and 
there  sound ;  that  the  title  to  the  same  was  clear,  and  that  the  said 
horse  was  registered  in  the  Stud  Book  of  England,  as  well  as  his  sire 
and  dam,  and  would  furnish  the  secretary's  receipt  for  such  pedigree ; 
and  plaintiff,  relying  upon  said  warranty  and  statements,  purchased  said 
horse  from  the  defendant  for  the  sum  of  $2,000,  then  duly  paid.  Plaintiff 
avers  that  said  horse  at  the  time  of  said  sale,  was  unsound  in  this  :  that 
the  enlargement  of  said  horse's  bag  was  hernia  at  the  time  of  said  sale,  and 
in  no  way  was  he  free  from  difficulty  or  trouble,  and  was  of  no  value  what- 
ever ;  that  one  testicle  of  said  horse  was  mashed  and  completelj'  ruined, 
and  was  of  no  benefit  to  the  said  horse  ;  and  on  account  of  said  hernia, 
mashed  testicle,  and  urethral  gleet,  all  of  which  the  said  horse  had  at  the 
time  of  the  purchase,  combined  to  cause  the  death  of  said  horse,  to  wit, 
on  the  16th  day  of  June,  1886.  Plaintiff  avers  that  the  pedigree  of 
said  horse  was  not  as  warranted  by  the  defendant,  and  that  the  said 
defendant  never  has  furnished  the  secretary's  receipt  for  such  pedigree, 
as  agreed  to  have  been  done  on  the  part  of  tlie  defendant.  Plaintiff 
avers  that  said  horse  was  not  a  good  foal  getter.  And  by  reason  of 
above  premises  plaintiff  has  sustained  damages  in  the  sum  of  $5,000." 
The  answer  of  the  defendant  admits  the  sale  of  the  horse  to  the  plaintiff, 
and  denies  all  the  other  allegations  of  the  amended  petition.  On  the 
trial  of  the  case  to  a  jury,  a  verdict  was  returned  for  the  plaintiff, 
assessing  his  damages  at  $1,476.50.  The  defendant  filed  a  motion  for 
a  new  trial,  containing  thirtj'-two  assignments  of  error,  which  motion 
being  overruled,  judgment  was  rendered  upon  the  verdict.     Eic^ht  oi 
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the  assignments  are  based  upon  the  rulings  of  the  trial  court,  upon  the 
admission  and  exclusion  of  testimony.  The  plaintiff  upon  the  trial 
offered  in  evidence  the  following  instrument :  — 

DiLLER,  Neb.,  November,  1884. 
In  consideration  of  $2,000,  receipt  whereof  is  hereby  acknowledged,  1  have 
this  day  sold  my  imported  black  English  draft-horse,  "  Knight  of  the  Shires," 
to  O.  A.  Roode,  and  hereby  agree  to  warrant  and  defend  the  title  to  said  horse 
from  all  claims  whatsoever,  and  I  also  guaranty  said  horse  to  be  a  foal  getter, 
and  I  further  state  that  the  enlargement  of  said  horse's  bag  was  caused  by  a 
kick,  and  in  no  way  troubles  him,  and  I  further  guaranty  the  said  horse  to  be 
registered  in  the  Stud  Book  of  England ;  also  his  dam,  as  well  as  his  sire,  and 
will  furnish  the  secretary's  receipt  for  such  pedigree.  It  is  further  agreed 
that,  if  said  O.  A.  Roode  is  unable  to  pay  a  note  bearing  even  date  with  this 
agreement  from  the  proceeds  of  the  first  year's  services  of  said  horse,  he  shall 
have  the  privilege  of  another  year's  time  on  |200.  Joseph  Watson. 


The  plaintiff,  on  rebuttal,  introduced  in  evidence  the  following  paper, 
signed  by  the  defendant,  and  marked  "  Exhibit  B  "  :  — 

Beateice,  Neb.,  April  24,  1885. 

To    WHOM    IT    MAY   CONCERN  : 

I,  Joseph  Watson,  upon  honor,  state  that  I  have  known  the  imported  horse, 
"  Knight  of  the  Shires,"  since  he  was  imported  in  1882,  by  IMr.  B.  Holmes,  of 
Moline,  111.,  and  know  him  to  be  a  good  and  sure  foal  getter,  as  compared  with 
the  best  of  horses,  and  any  reports  to  the  contrary  are  without  foundation  and 
malicious.  His  colt,  owned  by  Mr.  Thomas  McLaughlin,  Moline,  111.,  took 
first  premium  at  the  Fairbui'y,  111.,  fair,  and  I  will  deposit  ten  dollars  with  any 
man  that  he  can  show  at  the  Gage  County  fair  five  of  best  colts  sired  by  any 
horse  in  the  county.  Joseph  Watson. 

The  defendant  objected  to  the  receiving  of  this  paper  in  evidence  as 
being  immaterial,  irrelevant,  and  not  proper  rebutting  testimony.  This 
objection  was  overruled.  No  testimony  had  been  introduced  by  the 
defendant  that  made  this  paper  competent  rebutting  testimony.  It  is 
urged  by  the  defendant  that,  as  the  writing  was  made  by  the  defendant 
and  delivered  to  the  plaintiff  several  months  after  the  purchase  of  the 
horse,  it  therefore  could  not  be  relied  upon  by  the  plaintiff  as  a  warranty 
of  the  horse,  for  the  obvious  reason  that  no  new  consideration  passed 
for  the  giving  of  this  writing.  Had  this  paper  been  made  the  basis  or 
foundation  of  the  suit,  the  position  of  the  defendant  would  be  well 
taken,  for  the  rule  undoubtedly  is  that  where  the  warranty  of  an  article 
is  given  after  the  sale  has  been  fully  made,  and  the  property  delivered 
to  the  purchaser,  it  must  be  based  upon  a  new  consideration.  2  Benj. 
Sales,  §  930 ;  Morehouse  v.  Comstock,  42  Wis.  626.  But  this  paper 
was  not  claimed  by  the  plaintiff  to  be  the  warranty  declared  upon,  nor 
was  it  received  iu  evidence  for  that  purpose.  It  was  contended  by  the 
defendant  on  the  trial  in  the  lower  court  that  the  meaning  of  the  term 
' '  foal  getter,"  as  used  by  the  defendant  in  the  written  warranty  given 
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at  the  time  of  the  sale,  was  that  the  horse  was  capable  of  producing  a 
foal,  and  did  not  mean,  and  was  not  so  understood  b}'  the  parties  at  the 
time,  that  the  horse  was  a  sure  foal  getter.  The  sole  purpose  and  ob- 
ject in  introducing  this  paper  in  evidence  was  to  show  what  the  defend- 
ant meant  bj-  the  term  "  foal  getter,"  and  to  show  what  construction 
the  defendant  had  given  the  term  used  in  the  warrant^-.  It  should  have 
been  given  in  evidence  in  chief,  and  not  on  rebuttal. 

The  horse  was  purchased  for  the  stud,  as  the  defendant  at  that  time 
full}-  understood,  and  it  is  not  reasonable  to  suppose  that  either  partj' 
to  the  agreement  at  the  time  expected  that  the  purchaser  was  paying 
12,000  for  a  horse  that  was  totallj*  unfit  for  the  purpose  for  which  he 
was  bought.  The  horse,  prior  to  the  sale,  had  received  a  kick,  which 
caused  an  enlargement  of  the  bag.  The  defendant,  by  his  warranty, 
guaranteed  that  this  injurj-  in  no  waj'  troubled  him  ;  in  other  words,  that 
it  did  not  injure  him  as  a  "  foal  getter."  The  warranty  when  read  in 
the  light  of  the  construction  subsequently  placed  thereon  by  the  defend- 
ant, and  in  view  of  the  purpose  for  which  the  horse  was  purchased,  and 
the  price  paid,  is  in  effect  a  guarantj'  that  the  injury  caused  by  the 
kick  did  not  unfit  the  horse  for  the  stud,  and  that  he  was  capable  of 
producing  the  usual  percentage  of  foals.  The  testimony  fully  establishes 
that  the  injury  unfitted  the  horse  for  breeding  purposes,  and  that  he 
subsequently  died  on  the  16th  day  of  June,  1886,  from  the  effects  of  the 
injury  he  had  received  prior  to  the  sale  to  the  plaintiff.  .  .  .  The  defend- 
ant insists  that  the  defect  in  the  horse  was  plain  and  noticeable  at  the 
time  of  the  sale  ;  that  it  was  of  such  a  character  as  to  require  the  plain- 
tiff to  take  notice  of  its  extent  and  effect ;  and,  that  the  injury  being 
plain  and  visible  to  the  buyer,  the  warranty  did  not  cover  such  defect. 
It  is  true  that  the  evidence  discloses  that  the  blemish  on  the  horse  was 
apparent,  and  was  observed  by  the  plaintiff  prior  to  the  sale,  yet  it  was 
impossible  for  him  to  tell  whether  the  defect  was  of  such  a  character  as 
to  injure  the  horse  as  a  foal  getter.  The  defendant,  by  his  contract, 
warranted  against  this  hidden  imperfection,  and  he  cannot  escape  lia- 
bility because  .the  injury  was  one  that  left  an  external  blemish  plainly 
visible. 

While  a  general  warranty  does  not  usuallj'  extend  to  imperfections 
known  to  both  parties,  yet  it  is  equally  well  settled  that  the  seller  may 
bind  himself,  as  against  patent  defects,  if  the  warranty  is  so  worded. 
Pinney  v.  Andrus,  41  Vt.  631 ;  Bank  v.  Grindstaff,  45  Ind.  158.  The 
contract  of  warranty  in  the  case  at  bar  expressly  stipulates  that  ' '  the 
enlargement  of  the  horse's  bag  in  no  way  troubled  him,"  and  is  a  guar- 
anty against  tlie  extent  of  the  injury.  The  defendant  having  by  his 
contract  expressly  warranted  against  the  defects  of  the  horse,  he  can- 
not relieve  himself  from  liability  by  showing  that  the  plaintiff  was  aware 
a't  the  time  of  the  sale  that  the  horse  was  injured. 

It  was  admitted  by  the  defendant  on  the  trial  that  the  horse  was  not 
registered  in  the  Stud  Book  of  England.  That  the  horse  was  warranted 
to  be  so  registered  is  not  denied.     The  defendant  on  the  trial  sought  to 
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escape  the  force  and  effect  of  this  clause  of  his  written  warrant}'  bj'  at- 
tempting to  show  that,  at  the  time  of  the  sale,  he  informed  the  plaintiff 
that  the  horse  was  not  registered.  Upon  cross-examination  of  the 
plaintiff,  Roode,  he  was  asked  by  the  defendant's  counsel  this  question : 
"  At  the  time  the  writing  was  made  [being  the  warrant}-  in  question], 
I  will  ask  you  to  state  to  the  jury  whether  or  not  Watson  did  n't  tell 
you  that  the  horse  was  not  registered  in  the  Stud  Book  of  England." 
The  plaintiff's  objection  to  the  witness  answering  the  question  was  sus- 
tained, and  the  answer  was  not  taken.  This  ruling  of  the  court  is  now 
assigned  as  error.  The  testimony  sought  to  be  elicited,  had  it  been 
received,  would  have  contradicted  and  varied  the  written  agreement  of 
the  parties.  It  is  too  well  established  to  require  the  citation  of  authori- 
ties that  parol  testimony  cannot  be  received  to  contradict  or  vary  a  writ- 
ten contract.  It  is  claimed  by  the  defendant  that  the  purpose  of  this 
testimony  was  to  show  that  the  defendant  had  knowledge  that  the  horse 
was  not  registered,  and  that  the  defendant  could  not  have  relied  upon 
the  statement  in  the  warrant)'  that  the  horse  was  registered,  and  there- 
fore no  claim  for  damages  can  be  based  upon  the  fact  that  the  horse 
was  unregistered. 

While  it  is  true  that  in  a  suit  on  a  breach  of  warrant}-  against  defects 
in  the  article  sold  the  seller  ma}-  prove  that  the  defects  were  of  such  a 
character  that  the  purchaser  must  have  known  of  their  existence,  or 
that  the  buyer  knew  of  them  prior  to  the  sale,  for  the  purpose  of  show- 
ing that  the  plaintiff  did  not  rely  upon  the  warranty,  yet  it  does  not 
follow  that  it  is  competent  to  prove  that  the  sellei-,  during  the  nego- 
tiations leading  up  to  the  sale,  made  representations  to  the  purchaser 
directl}'  contradictory  of  his  written  warranty  subsequently  made.  No 
case  has  been  cited  by  counsel  for  plaintiff  in  error  holding  the  doctrine 
contended  for  by  him  in  this  case,  nor  have  we  been  able  to  find  such  a 
case  reported  in  the  books.  To  permit  such  testimony  to  be  received 
would  violate  the  familiar  rule  of  evidence  above  referred  to.  There 
was  therefore  no  error  in  sustaining  the  plaintiff's  objection  to  the  ques- 
tion propounded.  .  .  . 

The  defendant  requested  twelve  instructions  to  be  given  to  the  jury, 
all  of  which  were  refused.  These  requests  are  quite  lengthy,  and 
it  is  not  deemed  important  that  they  should  all  be  copied  into  the 
opinion.   .  .  . 

The  sixth  and  ninth  instructions,  refused,  stated  in  substance  that 
defects  or  blemisheswhich  are  known  to  the  purchaser  must  be  expressly 
warranted  against  to  make  the  seller  liable  for  such  defects.  We  find 
no  fault  with  the  statement  of  the  law  in  these  instructions.  The  plain- 
tiff did  not  seek  to  recover  for  defects  that  were  visible  at  the  time  of 
the  purchase,  and  that  were  not  expressly  covered  by  the  terms  of  the 
wai-ranty.  The  plaintiff  claimed  damages  because  the  horse  was  un- 
registered, and  on  account  of  the  injury  which  the  horse  had  received 
prior  to  the  sale.  Both  of  these  matters  were  expressly  covered  by  the 
warranty. 


§  4.J  A.      EXPRESS   WARRANTY.  399 

The  eleventh  request  covers  the  question  of  reliance  by  the  purchaser 
upon  the  warrant)-.  It  is  as  follows  :  "  (H)  The  court  further  instincts 
the  jury,  to  entitle  the  plaintiff  to  recover  in  the  suit,  it  is  not  only 
necessary  for  the  jury  to  find  from  the  evidence  that  the  plaintiff  war- 
ranted the  animal  in  question  as  alleged  in  the  petition,  but  it  must 
further  appear  from  the  evidence  that  the  plaintiff  relied  upon  said  war- 
rantj'  in  making  the  purchase  of  the  horse,  and  was  induced  to  make 
said  purchase  by  said  warranty,  and  it  must  also  appear  from  the  evi- 
dence that  the  horse  was  not  as  warranted  at  the  time  of  the  sale  ;  and, 
unless  all  of  these  facts  appear  from  the  evidence,  the  jury  should  find 
for  the  defendant."  The  law  undoubtedly  is,  and  has  been  so  declared 
bj'  this  court,  that  the  purchaser  of  personal  property  must  have  relied 
upon  the  statements  of  the  seller  as  to  the  quality  of  the  article  sold,  in 
order  to  make  the  representations  a  warranty.  Little  v.  Woodworth, 
8  Neb.  281 ;  Halliday  v.  Briggs,  15  Neb.  219.  This  instruction  stated 
the  law  correctlj-,  and,  not  being  covered  by  any  of  the  instructions 
given,  should  not  have  been  refused.  For  the  errors  pointed  out,  the 
judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

The  other  judges  concur.* 


BLACKMORE  v.  FAIRBANK,  MORSE  &  CO. 

79  la.  282.     1890. 

Action  for  damages  for  breach  of  warranty  on  the  sale  of  machinery. 
From  a  verdict  and  judgment  for  the  plaintiff  the  defendant  appeals. 

Cummins  &  Wright,  for  appellant. 

X  H.  Scales,  for  appellee. 

Robinson,  J.  The  agreement  under  which  the  machiner)'  in  contro- 
versy was  sold  was  in  writing  and  in  the  form  of  an  order.  The  por- 
tions material  to  a  determination  of  the  questions  raised  on  this  appeal 
are  as  follows  :  — 

"  Messrs.  Fairbank,  Morse,  &  Co.,  Chicago.  —  Please  furnish  me  at  once 
the  following  named  goods :  .  .  .  One  twenty-five-horse  power  Standard 
Westinghouse  engine ;  one  thirty-horse  power  boiler,  with  fixtures  complete ; 
and  machines  as  follows  :  One  steam  pump,  with  sufficient  capacity  to  supply 
boiler  and  heater  with  water  taken  from  the  well ;  .  .  .  one  stillwell  heater 
and  connections  complete.  .  .  .  This  order  is  for  the  engine  and  boiler  at 
Lesterville,  Dakota  Territory,  with  fixtures  complete,  except  inspirator  and 
heater.  Said  outfit  to  be  in  good  order,  except  from  exposure  to  weather  at 
Lesterville,  which  has  not  damaged  the  real  merits  of  the  machinery." 

1  Parts  of  the  opinion  relating  chiefly  to  questions  of  pleading  and  of  evidence 
have  been  omitted. 
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The  machinery  specified  in  the  agreement  was  delivered  to  plaintiff. 
The  petition  alleges  that  the  machinery  was  warranted  to  be  sufficient 
to  furnisii  "  the  motive  power  for  the  Aplington  Grist  and  Flouring 
Mills,  and  be  sound,  and  do  good  work,  specified  in  said  warranty.  .  .  . 
That  on  a  specified  test  thereof  said  engine,  machinery,  and  appliances 
sold  by  defendant  to  plaintiff  proved  defective  and  insufficient,  in  this  : 
That  it  throws  crank  case  oil  into  the  heater  and  boiler,  so  as  to  render 
it  dangerous,  and  entails  great  expense  in  its  operation,  and  is  insuffi- 
cient to  furnish  the  motive  power  for  plaintiff's  said  mill."  The  answer 
denies  the  said  warranty,  denies  the  alleged  defects  in  the  machinerj-, 
and  avei-s  that  tlie  cause  of  the  throwing  of  crank  oil  into  the  heater 
and  boiler  was  the  use  bj-  the  plaintiff  of  an  open  heater,  without  an  oil 
extractor.  .  .  .  The  answer  further  avers  that  defendant  was  not  the 
manufacturer  of  the  machinery  in  question,  and  that  in  the  sale  thereof 
it  acted  only  as  agent  for  the  manufacturer,  the  Westinghouse  Machine 
Works.  .  .  . 

VII.  Appellant  complains  of  the  refusal  of  the  court  to  give  certain 
instructions  asked  bj'  it  and  of  the  giving  of  a  portion  of  a  charge  on 
the  same  subject  wiiicii  is  as  follows  :  "  Under  this  contract,  it  was  the 
duty  of  the  defendant  to  furnish  to  the  plaintiff  an  engine  of  the  kind 
described,  of  twenty-five-horse  power,  and  all  other  machinery  and 
appliances  specified  in  the  contract,  in  good  condition,  and  fit  for  use, 
except  as  damaged  by  exposure  to  the  weather  at  Lesterville,  Dakota ; 
and  if  the  defendant  failed  and  refused  to  furnish  the  plaintiff  the  said 
machinery'  in  the  condition  specified  it  would  be  liable  to  the  plaintiff 
for  damages  in  such  sum  as  you  may  find  from  the  evidence,  and  under 
the  instructions  he  has  suffered."  Appellant  contends  that  its  contract 
would  have  been  fully  complied  with,  had  it  delivered  to  plaintiff  a 
Standard  Westinghouse  engine  in  the  condition  in  which  such  engines 
are  turned  out  at  the  factory,  whereas  the  instruction  given  required 
defendant  to  deliver  a  Westinghouse  engine  in  good  condition,  and  fit 
for  use,  except  as  damaged  by  the  weather ;  or,  in  other  words,  that  the 
court  construed  the  contract  to  include  a  warranty  that  the  engine  to 
be  delivered,  not  only  had  not  suffered  injurj-,  except  by  the  weather, 
since  it  left  the  hands  of  the  manufacturer,  but  also  that  it  was  so  con- 
structed as  to  be  fit  for  use,  and  for  the  use  plaintiff  desired  to  make 
of  it.  The  rule  in  regard  to  an  implied  warranty  of  quality  has  been 
stated  as  follows:  "  So  far  as  an  ascertained  specific  chattel,  already 
existing,  and  which  the  buyer  has  inspected,  is  concerned,  the  rule  of 
caveat  emptor  admits  of  no  exception  \)y  implied  warranty  of  qualitj'. 
But  where  a  chattel  is  to  be  made  or  supplied  to  the  order  of  the  pur- 
chaser, there  is  an  implied  warranty  that  it  is  reasonablj'  fit  for  the 
purpose  for  which  it  is  ordinarily  used,  or  that  it  is  fit  for  the  spe- 
cial purpose  intended  by  the  buyer,  if  that  purpose  be  communicated 
to  the  vendor  when  the  order  is  given."  2  Benj.  Sales,  section  966. 
See,  also,  King  v.  Gottschalk,  21  Iowa,  513.  In  this  case  plaintiff  had 
not  inspected  the  property  ordered,  and  had  no  opportunity  to  do  so 
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when  the  order  was  given.  On  the  other  hand,  defendant  knew  the  use 
for  which  the  property  was  intended.  Therefore,  unless  excluded  by 
the  terms  of  the  order,  there  was  an  implied  warranty-  that  the  property 
was  fit  for  the  designed  use,  and  that  it  was  in  merchantable  condition. 
Appellant  contends  that  the  order,  in  effect,  contains  an  express  war- 
ranty that  the  property  shall  be  in  good  order ;  hence  that  implied 
warranties  must  be  excluded.  It  is  true  that  as  a  general  rule, 
no  warranty  will  be  implied  where  the  parties  have  expressed  in 
words  the  warranty  by  which  they  mean  to  be  bound  (2  Benj.  Sales, 
§  1002)  ;  but  the  rule  does  not  extend  to  the  exclusion  of  warranties 
implied  b3'  law,  where  they  are  not  excluded  bj'  the  terms  of  the  con- 
tract. Thus,  an  express  warranty  of  title  does  not  exclude  an  im- 
plied warranty  of  quality.  2  Benj.  Sales,  §  1002,  note  40,  and  cases 
therein  cited ;  Merriam  v.  Field,  24  Wis.  640 ;  Boothby  v.  Scales,  27 
Wis.  632 ;  Eoe  v.  Bacheldor,  41  Wis.  360 ;  Wilcox  v.  Owens,  64  Ga. 
601 ;  10  Amer.  &  Eng.  C3-clop.  Law,  109.  A  warranty  will  not  be 
implied  in  conflict  with  the  express  terms  of  the  agreement ;  but  there 
is  no  conflict  of  that  kind  in  this  case.  The  implied  warranty  that  the 
machinei-y  is  fit  for  the  use  for  which  it  was  purchased  is  in  harmony 
with  the  provisions  specifying  the  power  of  the  engine  and  boiler,  and 
that  it  should  be  in  good  order,  except  from  exposure  to  the  weather, 
at  Lesterville.  We  think  the  instruction  in  question  was  correct,  and 
that  those  asked  by  the  defendant  were  properly  refused.  This  con- 
clusion is  not  in  conflict  with  the  cases  relied  upon  by  the  appellant, 
among  which  are  Warbasse  v.  Card,  74  Iowa,  306  ;  Mast  v.  Pearce,  58 
Iowa,  579  ;  and  Nichols  v.  Wyman,  71  Iowa,  160.  An  examination  of 
those  cases  will  show  that  thej'  decided,  in  effect,  that  the  terms  of  an 
agreement  in  writing  could  not  be  varied  or  contradicted  by  evidence 
of  a  parol  contemporaneous  agreement.  No  question  in  regard  to 
warranties  implied  by  law  was  involved.  The  judgment  of  the  district 
court  is  Affirmed. 
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UNDERWOOD   v.  WOLF. 
131  111.  425.     1890. 

Magruder,  J.  The  contract  bears  date  February  8,  1886.  By  its 
terms  the  appellee  was  to  furnish  and  erect  the  refrigerating  machin- 
erj',  with  engine,  pump,  pipes,  etc.,  in  the  packing  house  of  the  appel- 
lants, and  have  the  same  in  complete  working  order  by  the  8th  day  of 
May,  1886.   .   .  . 

But  the  main  controversy  between  the  parties  arises  upon  the  follow- 
ing provision  in  the  contract :   "  And  it  is  further  agreed  .  .  .  that  if 
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the  machines  have  fulfilled  the  guaranties  made  for  them  in  this  agree- 
ment by  1st  of  September,  1886,  then  said  partj'  of  the  second  part 
[appellants]  shall  accept  the  same ;  and  all  pajments  to  be  made  after 
the  payment  to  be  made  on  July  1,  1886,  shall  be  promissory  notes, 
dated  on  the  day  of  acceptance  of  the  plant  with  interest  after  ma- 
turity." The  defendants  refused  to  give  and  have  never  given  the 
notes  thus  provided  for. 

What  are  the  guaranties  which  were  to  be  fulfilled  ?  The  plaintiff, 
Wolf,  agreed  and  guaranteed,  that  the  machine  would  maintain  certain 
degrees  of  cooling  temperature  in  certain  rooms  in  the  packing-house, 
and  would  cool  the  rooms  within  a  certain  specified  time ;  that  it  would 
cool  a  certain  number  of  hogs  of  a  siiecified  weight  within  a  specified 
time  ;  that  the  power  required  to  drive  the  machinerj'  should  not  exceed 
a  certain  limit ;  that  the  fuel  required  to  produce  the  steam  to  do  the 
work  of  the  engines  should  not  exceed  a  certain  amount ;  that  the  loss 
of  ammonia  in  doing  the  work  should  not  exceed  a  certain  number  of 
pounds  ;  that  the  refrigerating  machines  should  be  of  the  best  material 
and  workmanship ;  that  the  engine  should  be  capable  of  running  the 
packing-house  machinery  in  addition  to  the  compressors ;  that  the  iron 
piping  to  be  furnished  should  be  such  as  would  be  necessary  to  carry 
and  convey  the  brine  required  for  the  proper  cooling  of  the  rooms. 

In  considering  the  nature  of  these  guaranties,  it  is  unnecessarj-  to 
discuss  anj'  nice  distinctions  between  warranties  on  the  one  side,  and 
conditions  precedent  or  descriptions  of  the  property  on  the  other.  It  is 
sufficient  that  the  guaranties  are  treated  as  warranties,  and  their  non- 
fulfilment,  if  Vnsy  were  not  fulfilled,  will  be  regarded  as  a  breach  of 
warrant}'. 

Inasmuch  as  the  plant  was  to  be  completed  by  Maj'  8,  1886,  and  was 
to  be  accepted  if  the  guaranties  were  fulfilled  by  September  1,  1886,  it 
lis  manifest  that  the  period  between  these  two  dates  was  to  be  made 
\use  of  for  the  purpose  of  testing  the  machines,  in  order  to  ascertain 
ywhether  or  not  thej-  were  such  as  they  were  guaranteed  to  be.  It  is 
also  sufficiently  manifest  that,  if  the  machines  failed  in  anj'  of  the  par- 
ticulars named  in  the  guaranties,  the  defects  which  would  thus  be  shown 
to  exist  must  be  regarded  as  patent  defects  as  contradistinguished  from 
latent  defects. 

Where  there  is  a  sale  and  delivery  of  personal  property  in  prcesenti 
with  express  warranty,  and  the  property  turns  out  to  be  defective,  the 
vendee  may  receive  and  use  the  propertj-  and  sue  for  damages  on  a 
breach  of  the  warranty,  or,  when  sued  for  the  purchase  price,  he  ma}- 
recoup  such  damages  under  the  general  issue,  or  set  them  up  in  a  special 
plea  of  setroff.  This  is  a  well-settled  rule.  In  the  present  case  the 
contract  is  executory  ;  the  title  to  the  propertj'  did  not  vest  in  the  pur- 
chaser until  the  period  for  making  the  test  had  passed.  It  has  been  held 
in  some  States  that,  where  the  contract  is  thus  executory  and  a  time  is 
fixed  for  making  a  test,  the  acceptance  an<l  use  of  the  property,  after 
such  time  has  passed,  amount  to  a  waiver  of  the  right  to  claim  damages 
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for  a  breach  of  the  warrantj-.  But  such  is  not  the  law  in  this  State. 
In  the  present  case,  the  evidence  tends  to  show  that  the  defendants 
took  possession  about  July  1,  1886,  of  the  machines,  placed  in  their 
packing-house  bj'  the  plaintiff,  and  had  been  using  the  same  up  to  the 
time  of  the  trial  of  the  cause  in  the  court  below.  The  chief  complaint 
of  the  appellants  is  that,  under  the  instructions  given  by  the  trial  court, 
the  jury  were  led  to  regard  the  acceptance  and  use  of  the  machinery  by 
the  defendants  as  an  abandonment  of  all  right  to  damages  for  breach 
of  the  warranties.  We  are  unable  to  regard  this  complaint  as  well 
founded. 

We  agree  with  the  counsel  for  appellants,  in  the  main,  in  their  view 
of  the  law.  We  think  that,  even  where  the  contract  is  executory,  the 
claim  for  damages  on  account  of  a  breach  of  the  warrant3'  will  survive 
the  acceptance  of  the  propertj-.  Chitty  on  Contracts  (11th  ed.),  at 
page  652,  says  :  "  Where,  therefore,  the  vendor  of  a  warranted  article, 
whether  it  be  a  specific  chattel  or  not,  sues  for  the  price  or  value,  it  is 
competent  to  the  purchaser,  in  all  cases,  to  prove  the  breach  of  the 
warrantj-  in  reduction  of  damages,  and  the  sum  to  be  recovered  for  the 
price  of  the  article  will  be  reduced  by  so  much  as  the  article  was  dimin- 
ished in  value  by  non-compliance  with  the  warrant}-.''  The  previous 
discussion  of  the  authorities  by  the  author,  before  arriving  at  the  con- 
clusion thus  announced,  shows  his  meaning  to  be,  that  the  breach  of 
the  warranty  may  be  proven  in  reduction  of  damages,  not  only  in  the 
case  of  the  sale  of  a  specific  chattel,  but  also  in  the  case  of  an  executory 
contract,  as,  for  example,  "  Where  an  article  is  ordered  from  a  manu- 
facturer who  contracts  that  it  shall  be  of  a  certain  qualitj',  or  fit  for  a 
cei'tain  purpose."     Id.,  pages  647  to  6S2. 

In  Benjamin  on  Sales,  Vol.  2,  §  1356  (4th  Am.  ed.),  it  is  said: 
"  The  buyer  will  also  lose  his  right  of  returning  goods  delivered  to  him 
under  a  warranty  of  quality,  if  he  has  shown  by  his  conduct  an  accept- 
ance of  them,  or  if  he  has  retained  them  a  longer  time  than  was  reason- 
able for  a  trial,  or  has  consumed  more  than  was  necessary  for  testing 
them,  or  has  exercised  acts  of  ownership  as  bj'  offering  to  resell  them ; 
all  of  which  acts  show  an  agreement  to  accept  the  goods,  but  do  not 
constitute  an  abandonment  of  his  remedy  by  cross-action  or  by  counter- 
claim in  the  vendor's  action  for  the  price."  If  the  retention  of  the 
property  by  the  buyer  for  a  longer  time  than  is  reasonable  for  a  trial 
does  not  waive  his  light  to  damages  in  an  action  by  the  vendor  for  the 
purchase  price,  then  there  is  no  reason  why  his  retention  of  the  property 
for  a  longer  time  than  that  fixed  in  the  contract  for  a  trial  should  amount 
to  such  waiver. 

The  rule,  as  announced  by  these  text-writers,  has  been  held  to  be  the 
law  in  this  State. 

In  Babcock  v.  Trice,  18  111.  420,  there  was  an  executory  contract  for 
the  sale  and  delivery  of  corn  with  an  implied  warranty  that  it  should  be 
of  a  fair  and  merchantable  quality  ;  it  was  there  said  :  "  It  is  true  thai 
tlio  acceptance  of  corn  under  an  executory  contract,  with  opportunity  of 
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inspection  at  the  time  of  delivery,  without  complaint,  may  raise  a  pre- 
sumption that  it  was  of  the  quality  contemplated  by  the  parties,  but  it 
will  not  preclude  the  party  from  showing  and  setting  up  the  actual 
defect  in  quality  and  condition.  ...  He  could,  .  .  .  under  the  gen- 
eral issue  prove  the  fact  out  of  which  the  warranty  arose,  the  breach 
and  his  damages  by  way  of  recoupment,"  etc.  Crabtree  o.  Kile,  21 
111.  184. 

In  Strawn  v.  Cogswell,  28  111.  457,  which  was  a  petition  for  a 
mechanic's  lien  founded  upon  a  contract  to  furnish  iron  castings  for 
a  grist  mill,  and  where  the  defence  was  that  the  work  was  not  done  in  a 
workmanlike  manner,  and  the  materials  were  not  of  the  qualitj-  required 
by  the  contract,  we  said  :  "  Improvements  of  this  description  being  per- 
manent and  fixed,  and  requiring  skill  to  test  their  sufficiency,  their  being 
received  and  put  to  use  is  not  such  an  acceptance  as  estops  the  party 
from  claiming  damages  for  their  being  defective." 

In  the  case  at  bar,  the  refrigerating  machines  were  so  built  into  the 
packing-house,  and  so  much  a  part  thereof,  that  their  removal  could  only 
have  been  accomplished  with  difficult^-,  and  perhaps  with  injur}'  to  the 
house  itself.  The  mere  use  of  them  bj'  the  defendants  after  September 
1,  1886,  might  not  of  itself  amount  to  such  an  acceptance  as  would  pre- 
clude them  from  claiming  damages. for  defects.  Mears  v.  Nichols,  41 
111.  207 ;  Peck  v.  Brewer,  48  111.  54. 

In  Doane  v.  Dunham,  65  111.  512,  and  same  case,  79  Id.  131,  the  dis- 
tinction between  executorj-  and  executed  contracts  were  recognized,  and 
it  was  held  that,  in  the  former,  the  law  gives  the  buj-er  a  reasonable 
time  for  making  an  examination  of  the  chattels  sold  ;  that  it  is  for  the 
jury  to  determine  under  all  the  circumstances  what  is  such  reasonable 
time  ;  that  a  failure  to  make  the  examination  within  a  reasonable  time 
may  preclude  the  buyer  from  offering  the  property  back,  rescinding  the 
contract  and  avoiding  payment  on  that  ground,  but  will  not  deprive 
him  of  the  right  to  rel}'  upon  the  breach  of  the  warranty  for  damages. 
The  only  difference  between  that  case  and  the  one  at  bar  is,  that  there 
the  law  gives  time  for  examination  or  test,  while  here  the  contract  fixes 
the  time.  The  same  rule,  however,  will  apply  to  both  cases.  Estep  v. 
Fenton,  66  111.  467. 

In  Owens  v.  Sturges,  67  111.  366,  it  was  held  that  where  the  contract 
is  unexecuted,  the  buyer  ma}'  retain  the  property  and  show  the  war- 
ranty and  breach  to  reduce  the  recovery,  even  though  he  neglected  to 
return  the  propert}'  upon  discover}-  of  the  breach. 

In  Prairie  Farmer  Co.  v.  Taylor,  69  III.  440,  the  contract  was  to  set 
up  a  printing-press  in  complete  running  order  in  the  defendant's  press- 
room within  seventy  days  from  the  acceptance  of  the  plaintiff's  proposi- 
tion, with  warranty  that  the  press  should  give  complete  satisfaction, 
and  granting  to  the  defendant  thirty  days'  time  from  the  setting  up  of 
the  pi'css  to  decide  whether  the  warranty  was  good  ;  the  defendant  gave 
no  notice  of  its  intention  after  the  thirty  days  had  passed,  but  kept  the 
press ;  it  was  held,  that  the  continued  use  of  the  press  indicated  the 
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vesting  of  the  title  in  the  buyer,  and  that  the  defendant  could  recoup 
his  damages  from  the  contract  price  if  there  had  been  a  breach  of  the 
warranty. 

We  are,  therefore,  of  the  opinion  that  the  defendants  had  a  right,  in 
the  case  at  bar,  to  offset,  against  plaintiff's  claim  for  the  contract  price 
of  the  machines,  such  damages  as  they  were  able  to  show  that  they 
had  sustained  from  a  failure  to  fulfil  the  guaranties,  if  there  was  such  / 
failure. 

The  subject  presents  itself  under  two  aspects  :  first,  were  the  machines 
such  as  they  were  warranted  to  be  in  the  contract?  second,  if  they 
were  not  such  as  they  were  warranted  to  be,  was  there  such  an  accept- 
ance of  them  as  would  preclude  the  defendants  from  insisting  upon 
damages  for  the  breach  ? 

The  case  seems  to  have  been  tried  mainly  upon  the  theory  suggested 
by  the  first  question.  The  plaintiff  introduced  proof  to  show  that  the 
machines  did  fulfil  the  guaranties,  while  the  defendants  produced  evi- 
dence to  show  that  they  did  not  fulfil  the  guaranties.  In  other  words, 
the  question  most  prominently  presented  to  the  minds  of  the  jury  was, 
not  whether  there  had  been  a  waiver  of  existing  defects,  but  whether 
or  not  any  defects  actually  existed.  Upon  the  latter  subject  they  were 
most  fully  and  elaborately  instructed  by  the  court.  The  court  gave 
nine  oV  ten  instructions  asked  by  the  defendants,  authorizing  the  jury 
to  give  them  damages  for  the  breach  of  the  warranties  if  the  jury  should 
find  from  the  evidence  that  the  machines  did  not  fulfil  the  guaranties. 
These  instructions  all  adopt  and  express  the  theory  of  the  law  con- 
tended for  by  the  counsel  for  appellants.  They  announce  over  and 
over  again,  that  the  defendants  were  entitled  to  damages  if  the  machines 
were  not  what  they  were  warranted  to  be  as  to  cooling  capacity  for 
rooms  «nd  hogs,  as  to  amount  of  power  and  fuel  and  piping,  etc.,  and 
as  to  everj'  other  particular  specified  in  the  contract.  The  jury  by  their 
verdict  and  the  Appellate  Court  by  their  judgment  of  affirmance  have 
found  the  fact  to  be  that  the  defendants  had  not  suffered  the  damages 
claimed  by  them.  Hence,  such  fact  is  settled  beyond  our  power  to 
change  it.  .  .  . 

The  obscurity  which  seems  to  exist  in  one  or  two  of  the  instructions 
given  for  the  plaintiff,  will  disappear  upon  considering  the  true  meaning 
of  some  of  the  terms  therein  used. 

Where  the  contract  for  the  sale  of  the  goods  is  an  executory  one, 
and  the  time  for  examination,  whether  fixed  by  the  contract  or  allowed 
by  the  law,  has  passed,  the  buyer  may  refuse  to  accept  the  goods  and 
may  return  them,  or  he  may  accept  them  and  sue  for  breach  of  war- 
ranty, or  rely  upon  the  damages  for  such  breach  in  reduction  of  the 
contract  price.  Benjamin  on  Sales,  4th  Am.  ed.,  vol.  2,  §§  1346,  1347, 
1348,  etc.  ;  Doane  v.  Dunham,  supra;  Owens  v.  Sturges,  supra;  Mears 
V.  Nichols,  svpra.  If  he  desires  to  rescind  the  contract  and  return  the 
goods,  he  must  offer  them  back  as  soon  as  he  discovers  the  breach,  or 
after  he  has  had  a  reasonable  time  for  examination ;   such  right   to 
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rescind  and  return  is  waived  by  retaining  and  continuing  to  use  the 
goods  longer  than  is  necessar3'  for  a  trial  of  them. 

There  is  some  evidence  tending  to  show  that  Viles,  one  of  the  defend- 
ants, requested  the  plaintiff  to  remove  the  machine.  Such  request  if 
made  would  indicate  an  intention  on  the  part  of  the  defendants  not  to 
accept  tiie  machine,  but  to  rescind  the  contract.  Hence,  no  harm  was 
done  bj'  giving  the  plaintiff's  eighth  instruction.  That  instruction 
merely  told  the  jury  that  the  right  of  the  buyer  to  reject  the  article  sold 
to  him,  or,  in  other  words,  his  right  to  return  it  and  rescind  the  con- 
tract, might  be  waived  or  lost  by  acts  inconsistent  with  the  ownership 
of  the  vendor  or  by  the  continued  use  of  the  article  after  knowledge  of 
the  defects.  But  the  impression  was  in  no  waj'  convej-ed  to  the  minds 
of  the  jury  that,  if  defendants  elected  to  accept  the  machine  and  not  to 
return  it,  their  right  to  offset  damages  for  breach  of  warranty"  against 
the  contract  price  would  be  waived  by  such  acts  and  such  continued 
use  as  are  specified  in  the  instruction.  Waiver  of  the  right  to  return 
the  machine  is  one  thing ;  waiver  of  the  right  to  claim  damages  is 
another  and  entirely  different  thing.  The  third  instruction  given  for 
the  defendants  expressly  told  the  jury  that  "the  defendants  were  not 
bound  to  return  the  said  machines  and  apparatus,  if  found  not  to  be 
according  to  the  warrantj-,  but  might  keep  the  same,  and,  when  sued 
for  the  price,  set  up  such  warranty  and  the  breach  thereof  as  a  defence, 
and,  if  proven,  be  allowed  the  amount  of  damages  they  have  sustained 
bj'  reason  of  the  breach  of  the  warranty." 

It  is  also  to  be  observed  that  the  word  "acceptance,"  as  used  in 
reference  to  the  subject-matter  of  this  controversy,  lias  two  significa- 
tions. Where  goods  are  sold  under  an  executory  contract  there  may 
be  an  acceptance  of  them  in  full  discharge  of  the  contract,  or  there  maj' 
be  an  acceptance  of  them  in  such  sense  that  the  buyer  retains  and  uses 
them  and  becomes  vested  with  the  title  and  ownership  of  them,  but  re- 
serves the  right  to  claim  damages  for  their  defects.  This  distinction  is 
recognized  in  Estep  ■?>.  Fenton,  supra,  and  in  Mears  v.  Nichols,  supra. 
It  is  also  recognized  in  the  fourth  instruction  given  for  the  defendants 
in  this  case,  which  told  the  jury  tliat  "  the  defendants  are  not  prevented 
from  setting  off  the  damages  they  raaj'  have  sustained  by  reason  of  the 
performance  of  the  contract  in  a  manner  different  from  the  agreement 
merely  because  they  may  have  done  acts  amounting  to  an  acceptance 
of  the  machine.  They  could  only  be  prevented  from  setting  off  such 
damages  so  sustained  in  case  they  had  accepted  the  machine  in  full  dis- 
charge of  the  contract."  So,  also,  the  seventh  instruction  given  for  the 
plaintiff  contains  these  words  :  ''  If  the  jury  shall  believe  from  the  evi- 
dence that,  prior  to  the  bringing  of  this  suit,  defendants  did  accept  said 
machine  in  full  discharge  of  the  contract,  then  the  jury  are  instructed 
that  defendants  are  not  entitled  to  set  off  or  recover  in  this  action  anj' 
damages  resulting  to  them,  if  any,  by  reason  of  plaintiff's  failing  to 
meet  the  guaranties  made  by  him  in  said  contract."  Under  these  and 
other  instructions  that  were  given,  the  jury  could  not  have  been  led  to 
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believe,  that  the  right  of  the  defendants  to  claim  damages  for  breach  of 
the  warranties  was  cut  off  or  waived  by  any  other  kind  of  acceptance 
than  an  acceptance  in  full  discharge  of  the  contract.  .  .  . 

The  judgment  of  the  appellate  court  is  affirmed. 


NORTHWESTERN  CORDAGE  CO.   v.   RICE. 

67  N.  W.  (N.  Dak.)  298.     1896. 

CoELiss,  J.  Defendant  ordered  of  the  plaintiff  7,000  pounds  of  pure 
manilla  twine.  Plaintiff,  acting  on  this  order,  shipped  to  defendant  a 
lot  of  twine,  which  the  evidence  tends  to  prove  was  not  pure  manilla 
twine,  but  an  inferior  article,  worth  much  less  in  the  market.  Defend- 
ant having  been  sued  upon  the  notes  given  for  the  purchase  price  of 
this  twine,  he  interposed  as  a  counterclaim  an  alleged  cause  of  action 
founded  upon  breach  of  warrant}-.  On  the  trial  the  district  judge  di- 
rected a  verdict  in  favor  of  the  plaintiff.     Defendant  appeals. 

At  the  outset,  we  are  required  to  determine  whether,  in  fact,  there 
was  a  warranty.  It  is  true  that  the  plaintiff  did  not,  in  terms,  warrant 
that  the  twine  sold  by  it  to  defendant  was  pure  manilla  twine.  Indeed, 
it  made  no  representations  whatever  in  written  instrument,  or  by  oral 
statement.  But,  when  it  accepted  from  defendant  an  order  for  pure 
manilla  twine,  it,  in  contemplation  of  law,  agreed  to  sell  defendant  an 
article  answering  to  that  description.  That  a  sale  of  an  article  by  a 
particular  description  constitutes  a  warrant}'  that  the  article  answers  to 
that  description,  is  well  settled.  Benj.  Sales,  pp.  619-622,  and  cases 
cited  ;  Brigg  v.  Hilton,  99  N.  Y.  517  ;  Dounce  v.  Dow,  64  N.  Y.  411  ; 
Wolcott  V.  Mount,  36  N.  J.  Law,  262  ;  Canning  Co.  v.  Metzger,  118 
N.  Y.  260;  White  v.  Miller,  71  N.  Y.  118;  Lewis  v.  Rouutree,  78 
N.  C.  323  ;  Hastings  v.  Lovering,  2  Pick.  214 ;  Forcheimer  v.  Stewart, 
65  Iowa,  593 ;  28  Am.  &  Eng.  Enc.  Law,  p.  776  ;  Gould  v.  Stein,  149 
Mass.  570 ;  Love  v.  Miller,  104  N.  C.  582  ;  Morse  v.  Moore,  83  Me. 
473.  Said  the  court,  in  Gould  v.  Stein  :  "  The  general  rule  is  familiar 
and  admitted,  that  a  sale  of  goods  by  particular  description  imports 
a  warranty  that  the  goods  are  of  that  description." 

We  cannot  say,  under  the  facts  of  this  case,  that  the  defendant,  as  a 
matter  of  law,  has  waived  his  right  to  rely  upon  the  warranty.  The 
twine  delivered  was  manilla  twine,  but  it  was  not  pure  manilla.  It  is 
probable  that  special  examination  of  it  before  acceptance  would  have 
resulted  in  the  discovery  that  it  was  not  as  warranted.  But  the  case  is 
not  one  of  the  failure  of  the  vendor  to  deliver  any  article  of  the  char- 
acter of  that  ordered.  It  was  not  the  purchase  of  twine,  followed  by 
the  delivery  of  some  other  article.  We  hold  that  under  the  facts  of 
this  case  the  defendant  cannot  be  deemed,  as  a  matter  of  law,  to  have 
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waived  his  right  to  \e\y  upon  the  warranty.  It  is  impossible  to  lay 
down  a  rule  on  this  subject  which,  can  be  readily  applied  to  the  varied 
facts  of  different  cases.  Cases  may  arise  where  it  is  apparent  that  the 
purchaser  could  not  have  relied  on  the  warranty  when  he  accepted  the 
goods,  or  that  he  has  waived  his  right  to  insist  upon  such  warrant}'. 
But  we  think  it  would  be  an  extremelj'  unjust  rule  to  interpret  as  an 
implied  waiver  the  conduct  of  the  purchaser  in  receiving  the  goods 
which  do  not  exactly  correspond  to  the  warranty,  mereh'  because  he 
might,  by  examination,  have  discovered  the  defect.  It  often  happens 
that  the  purchaser  is  so  situated  that  it  is  necessarj-  for  him  to  accept 
the  article  in  its  defective  condition.  It  would  indeed  be  singular  that 
one  who  had  placed  him  in  this  position  should  be  allowed  to  escape 
liability  on  his  contract  of  warrantj-.  In  manj-  cases  the  inference  of  a 
purpose  to  rely  upon  the  warranty  is  stronger  than  the  inference  of  a 
purpose  to  pay  the  price  of  a  good  article  for  a  defective  one.  In  the 
case  at  bar  the  jurj'  would  have  been  justified  in  finding  that  defendant 
could  not,  without  particular  examination,  have  discovered  that  the 
twine  was  not  pure  manilla.  In  favor  of  one  who  has  warranted  an 
article,  the  purchaser  does  not  owe  the  dutj*  of  careful  inspection.  He 
may  rely  on  the  warranty.  There  is  much  confusion  in  the  authorities. 
This  is  the  consequence  of  too  much  refinement  in  reasoning,  and  the 
making  of  many  nice  distinctions.  The  law  on  this  subject  should  be 
adjusted  to  the  needs  of  the  business  world,  and  be  made  as  simple  as 
possible.  Without  attempting  to  anticipate  the  exceptions  to  the  gen- 
eral rule  which  in  the  future  it  may  be  found  necessary  to  establish,  we 
believe  it  to  be  in  the  interests  of  justice,  and  to  fairly  express  the  sense 
of  business  men  upon  the  subject,  that  whatever  form  a  warranty  as- 
sumes, if  there  is  in  fact  a  warrant}',  the  mere  acceptance  of  the  prop- 
erty will  not,  as  a  matter  of  law,  bar  a  recover}'  for  breach  of  the 
warranty,  although  an  inspection  of  the  property  would  have  led  to  a 
discovery  of  the  breach.  Nor  will  actual  knowledge  of  the  defective 
condition  of  the  thing  delivered  necessarilj'  preclude  a  reliance  upon 
the  warranty.  All  the  facts  are  to  be  laid  before  the  jurj',  to  the  end 
that  they  may  determine  wliether  the  purchaser  relied  on  the  warrant}',, 
and  whether  he  has  waived  his  right  to  take  advantage  of  its  breach. 
Gould  V.  Stein,  149  Mass.  570;  English  v.  Commission  Co.,  48  Fed. 
196  ;  Lewis  v.  Rountree,  78  N.  C.  323  ;  Best  v.  Flint,  68  Vt.  543  ;  Pol- 
hemus  v.  Heiman,  45  Cal.  573 ;  Hege  v.  Newsom,  96  Ind.  431  ;  English 
V.  Commission  Co.,  6  C.  C.  A.  416,  67  Fed.  461;  2  Benj.  Sales  (6th 
Am.  Ed.),  p.  856,  note  29  ;  Daylor  v.  Hooglund,  39  Ohio  St.  671 ; 
Holloway  v.  Jacoby,  120  Pa.  St.  583  ;  Parks  v.  Tool  Co.,  54  N.  Y. 
586  ;  Zabriskie  v.  Railroad  Co.,  131  N.  Y.  72  ;  Morse u  Moore,  supra  ; 
Canning  Co.  v.  Metzger,  118  N.  Y.  260. 

In  English  v.  Commission  Co.,  6  C.  C.  A.  416,  57  Fed.  451,  the  court 
say:  "There  has  been  some  controversy  in  the  courts  as  to  the  right 
of  the  purchaser  to  accept  the  goods  and  rely  upon  the  warranty  ;  some 
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of  the  authorities  holding  that  where  the  sale  is  executor}'',  and  the 
goods,  upon  arrival  at  the  place  of  deliverj-,  are  found,  upon  examina- 
tion, to  be  unsound,  the  purchaser  must  immediately-  return  them  to 
the  vendor,  or  give  liim  notice  to  take  them  back,  and  thereby  rescind 
the  contract,  or  he  will  be  presumed  to  have  acquiesced  in  the  quality 
of  the  goods.  But  the  great  weight  of  authoritj-,  as  well  as  reason,  is 
now,  we  think,  well  settled,  that,  in  the  cases  of  this  kind  and  character, 
if  the  goods  upon  arrival  at  the  place  of  deliverj-  are  found  to  be  un- 
merchantable, in  whole  or  in  part,  the  vendee  has  the  option  either  to 
reject  them  or  receive  them  and  relj'  upon  the  warrant^' ;  and,  if  there 
has  been  no  waiver  of  the  right,  he  may  bring  an  action  against  the 
vendor  to  recover  the  damages  for  a  breach  of  the  warranty,  or  set  up 
a  counterclaim  for  such  damages  in  an  action  brought  bj-  the  vendor  for 
the  purchase  price  of  the  goods."  There  is  nothing  in  the  decisions  of 
this  court  conflicting  with  our  views  in  this  case. 

It  is  claimed  by  plaintiff  that  defendant,  by  renewing  the  notes  given 
bj'  him  for  the  purchase  price  of  the  twine,  waived  his  right  to  recoup 
damages  for  breach  of  the  warranty.  But  it  is  evident  that,  if  a  cause 
of  action  once  existed  in  his  favor  for  damages,  the  mere  giving  of  re- 
newal notes  would  not,  of  itself,  extinguish  that  cause  of  action.  Even 
payment  of  the  purchase  price  would  not  have  that  effect.  Gilmore  v. 
Williams,  162  Mass.  351.  The  circumstance  that  a  purchaser  had 
given  his  note,  or  had  paid  for  the  propertj-,  witii  full  knowledge  of  the 
facts,  would  generally  be  persuasive  —  and  might,  unexplained,  be  con- 
clusive —  evidence  that  there  was  in  fact  no  breach  of  warrant^-,  or 
possibly  that  the  purchaser  had  waived  his  right.  We  do  not,  how- 
ever, wish  to  be  understood  as  holding  that  a  mere  waiver  b}'  implica- 
tion, without  consideration,  would  necessarily  operate  to  defeat  the 
claim  for  damages.  But  the  purchaser  might  negative  the  presumption 
of  waiver,  if  such  an  act  could  create  such  a  presumption,  bj'  showing 
that,  as  a  matter  of  fact,  he  distinctly  asserted  his  right  to  rely  upon  his 
claim  for  damages.  In  the  case  at  bar  it  appears  that  the  new  notes 
were  given  at  the  solicitation  of  the  plaintiff's  agent,  and  on  his  promise 
that  defendant  should  be  allowed  his  damages.  We  do  not  say  that  a 
cause  of  action  can  be  predicated  on  this  arrangement.  Serious  ques- 
tions of  the  extent  of  the  agent's  authority,  and  of  the  contradiction  of 
a  written  contract  by  parol  evidence,  would  have  to  be  met,  before  we 
could  decide  the  case  on  that  theory.  But  the  evidence  was  certainly- 
competent  to  explain  the  circumstances  surrounding  the  giving  of  the 
new  notes,  to  the  end  that  defendant  might  rebut  any  possible  inference 
from  that  fact  unfavorable  to  his  claim  for  damages. 

The  trial  court  should  have  submitted  the  question  of  breach  of  war- 
ranty to  the  jury,  with  proper  instructions.  For  the  error  of  the  court 
in  refusing  to  do  so,  and  in  directing  a  verdict  for  plaintiff,  the  judg- 
ment is  reversed  and  a  new  trial  is  ordered. 

All  concur. 
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COPLAY  IRON  CO.,  Limited,  v.  POPE  et  al. 

108  N.  Y.  232:  15  N.  E.  335.     1888. 

This  action  was  brought  to  recover  the  price  of  500  tons  of  pig-iron 
sold  and  delivered  by  the  plaintiff  to  the  defendants.  In  their  answer, 
by  way  of  counter-claim,  the  defendants  allege  that  the^'  are  dealers  in 
iron,  and  are  not  engaged  as  manufacturers  or  consumers  thereof;  that 
on  or  about  the  eighth  day  of  December,  1879,  the  plaintiff  sold  and 
agreed  to  deliver  to  them  900  tons  of  No.  1  extra  foundry  pig-iron  of 
the  Coplay  Iron  Company  (Limited)  make,  at  the  price  of  $27  per  ton, 
that  it  agreed  to  deliver  and  ship  the  iron  on  board  the  cars  at  its  fur- 
nace as  and  when  ordered  by  the  defendants ;  that  they  paid  it  the  full 
price  of  the  iron ;  that  No.  1  extra  was  a  grade  of  pig-iron  of  certain 
well-known  quality  in  the  market ;  that  thej'  purchased  the  iron  to  sell 
again  to  their  customers,  which  was  well  known  to  the  plaintiff;  that, 
relying  upon  plaintiff's  promise  and  agreement,  they  sold  to  E.  P.  Allis 
&  Co.,  one  of  their  customers  in  Milwaukee,  500  tons  of  the  iron  at 
and  for  the  agreed  price  of  $34  per  ton,  to  be  delivered  at  the  furnace  of 
the  Coplay  Iron  Company  (Limited)  and  for  which  E.  P.  Allis  &  Co. 
fully  paid  them;  that  they  ordered  the  plaintiff  to  ship  the  iron,  and 
thereupon  it  made  a  shipment  of  iron  upon  the  contract  which  it 
claimed  and  pretended  was  No.  1  extra  iron,  which  in  fact  was  not  No. 
1  extra  iron,  but  a  grade  of  iron  of  inferior  quality,  and  of  less  value, 
than  No.  1  extra  iron,  or  tiie  quality  it  agreed  to  deliver,  and  it  de- 
livered to  them  therefor  a  bill  of  lading,  in  which  the  same  was  de- 
scribed as  No.  1  extra  iron  ;  that  they  sold  the  iron  to  their  customers 
as  No.  1  extra  iron ;  that  they  did  not  examine  the  iron,  and  had  no 
opportunity  to  examine  the  same ;  that  they  relied  upon  the  promise 
and  agreement  and  bills  of  lading,  and  500  tons  of  the  iron  were  for- 
warded to  their  customers  without  examining  the  same ;  that  on  or 
about  the  thirty-first  day  of  July,  1880,  as  soon  as  the  iron  arrived  at 
Milwaukee,  and  they  had  inspected  the  same,  E.  P.  Allis  &  Co.  notified 
these  defendants  that  the  600  tons  of  iron  sold  and  delivered  by  these 
defendants  to  them  was  not  No.  1  extra  iron,  but  was  of  a  quality  or 
grade  greatly  inferior  thereto,  and  entirely  unfit  for  use  as  No.  1  extra 
iron,  and  they  refused  to  accept  the  iron,  and  demanded  of  these  de- 
fendants the  return  of  the  purchase  price  paid  bj-  them  therefor,  with 
interest,  and  the  cost  of  transporting  the  same  from  the  furnace  of  the 
Coplay  Iron  Company  (Limited)  to  Milwaukee,  and  storage  expenses ; 
that  these  defendants  forthwith  dulj'  notified  the  plaintiff  of  the  inferior 
quality  of  the  iron,  and  the  claim  made  by  these  defendants'  customers, 
and  requested  plaintiff  to  examine  the  iron,  and  notified  it  that  they 
would  hold  it  responsible  for  all  damages  the3'  might  sustain  by  reason 
of  its  failure  to  deliver  the  iron  required  by  the  contract ;  that  the  iron 
so  delivered,  or  agreed  to  be  delivered,  by  the  plaintiff  to  defendants, 
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was  not  No.  1  extra  iron,  but  iron  of  a  qnalitj'  greatly  inferior  thereto, 
and  not  of  the  standard  or  quality  of  No.  1  extra  iron,  and  wholly  un- 
suitable for  use  in  defendants'  customers'  business  ;  that  it  was  not  No. 
1  extra  Coplay  iron  ;  that  defendants'  customers  refused  to  accept,  and 
have  not  accepted,  the  iron,  and  it  remains  subject  to  the  plaintiff's 
order,  and  these  defendants  have  not  accepted  the  same ;  that  de- 
fendants have  sustained  damages  by  reason  of  the  inferior  qualit}-  of 
the  iron,  and  the  breach  of  the  plaintiff's  agreement  as  to  the  quality 
thereof,  and  its  refusal  to  deliver  the  iron  purchased  of  it,  and  of  its 
refusal  to  return  the  mone}-  so  received,  defendants  demanded  that  the 
complaint  be  dismissed,  and  that  they  have  judgment  for  the  amount 
of  their  damages. 

The  case  was  brought  to  trial,  and  a  jary  was  impanelled  to  try  the 
same.  Counsel  for  the  plaintiff  then  moved  the  court  for  judgment 
upon  the  grounds  —  "First,  that  there  is  no  defence  set  up  to  the 
cause  of  action  set  forth  in  the  complaint;  second,  that  the  facts  set 
up  by  way  of  counter-claim  are  not  only  not  sufficient  to  constitute  a 
cause  of  action,  but  show  affirmatively  that  there  is  no  liabilitj-  what- 
ever on  the  part  of  this  plaintiff  to  the  defendants."  The  defendants 
conceded  that  the  plaintiffs  claim  set  forth  in  its  complaint  was  ad- 
mitted by  the  answer,  and  they  then  offered  to  prove  the  counter-claim 
set  up  in  the  answer.  Plaintiff's  counsel  admitted,  for  the  purposes  of 
his  motion,  that  all  the  allegations  in  the  answer  were  proved.  The 
court  thereupon  directed  a  verdict  for  the  plaintiff,  to  which  direction 
defendants'  counsel  excepted. 

Wm.  W.  Niles,  for  appellants. 

Chas.  B.  Alexander  and  George  A.  Strong,  for  respondent. 

Earl,  J.  "We  must  assume  that  the  sale  of  iron  alleged  in  the  de- 
fendants' counter-claim  was  an  executorj'  sale,  as  that  is  the  fair  and 
just  inference  from  the  facts  alleged.  The  plaintiff  was  a  manufacturer 
of  iron,  and  the  contract  of  sale  was  made  on  the  eighth  day  of  De- 
cember, 1879.  It  covered  900  tons  of  iron,  and  it  was  to  he  delivered 
in  the  future,  as  arid  when  the  defendants  ordered  it  to  make  delivery. 
There  is  no  allegation  that  the  plaintiff,  at  the  time  of  this  sale,  had 
the  identical  900  tons  of  iron  on  hand,  or  that  that  quantity  was  sepa- 
rated from  other  iron.  It  would  be  against  all  experience,  and  cer- 
tainly against  the  usual  course  of  business,  to  suppose  that  the 
manufacturer  had  the  iron  on  hand,  and  that  upon  its  purchase  by  the 
defendants  it  was  separated  and  set  apart  and  stored  for  them.  It  is 
reasonable  to  suppose  —  and  as  all  the  facts  were  submitted  to  Ihe 
court,'  neither  party  asking  to  have  them  submitted  to  the  jurj-, 
the  court  had  the  right  to  draw  the  inference  —  that  the  iron  was  to  be 
thereafter  manufactured,  weighed,  designated,  and  delivered,  and  thus 
this  was  an  executory  contract  of  sale.  In  such  a  case,  the  fact  of 
payment  has  very  little  significance.  It  is  sometimes  a  controlling  fact 
to  show  that  the  sale  was  not  executory,  and  was  completely  executed. 
It  is  always  evidence  upon  that  question,  but  in  a  case  like  this  is  not 
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important.  The  price  of  property  purchased  may  be  paid,  and  j'et  the 
contract  of  sale  in  every  sense  be  executor^". 

Treating  this,  then,  as  an  executory  contract  of  sale,  the  defendants 
are  not  in  a  position  to  complain  of  the  quality  of  the  iron,  because 
they  never  offered  to  return  it,  and  never  gave  the  plaintiff  notice  or 
opportunity  to  take  it  back.  They  mu^t  therefore  be  conclusively  pre- 
sumed to  have  acquiesced  in  the  qualit}'  of  the  iron.  Hargous  v. 
Stone,  5  N.  Y.  73  ;  Reed  v.  Randall,  29  N.  Y.  358 ;  McCormick  v.  Sar- 
son,  45  N.  Y.  265;  Dutchess  Co.  v.  Harding,  49  N.  Y.  323;  Manu- 
facturing Co.  V.  Allen,  53  N.  Y.  515.  Here  there  was  no  collateral 
warranty  or  agreement  as  to  the  quality  of  the  iron.  The  representa- 
tion as  to  the  kind  and  quality  of  iron  was  part  of  the  contract  of  sale 
itself,  descriptive  simply  of  the  article  to  be  delivered  in  the  future ; 
and  clearlj^,  within  the  cases  cited,  an  acceptance  of  the  propertj'  by 
the  defendants,  without  any  offer  to  return  the  same  at  any  time,  de- 
prives them  of  any  right  to  make  complaint  of  its  inferior  quality. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  J.,  not  voting.* 


TALBOT  PAVING   CO.  v.   GORMAN. 

103  Mich.  403  -.  61  N.  W.  655.     1894. 

Brennan,  Donnelly,  and  Van  De  Mark,  for  appellant. 

Walter  Barlow,  for  appellee. 

Hooker,  J.  The  plaintiff  contracted  with  the  defendant  for  the 
delivery  f.  o.  b.,  Detroit,  of  a  quantity  of  Medina  paving  stone,  the 
same  to  answer  the  requirements  of  Detroit  specifications,  of  which 
defendant  had  a  copy.  The  contract  was  made  by  correspondence. 
At  request  of  defendant,  the  plaintiff  advanced  $2,500  upon  the  con- 
tract, and  afterwards  made  other  payments,  leaving  a  balance  of 
$1,338.47.  The  requisite  amount  of  stone  was  shipped  to  Detroit, 
where  it  was  unloaded,  and  used  by  the  plaintiff  upon  its  paving  jobs, 
upon  which  it  was  at  work.  It  is  claimed  upon  its  behalf  that  the 
stone  did  not  conform  to  the  specifications  rendering  it  necessary  to  put 
work  upon  them,  of  which  it  seasonably  informed  the  defendant,  with 
the  suggestion  that  he  might  send  men  to  do  such  work  if  he  chose,  and 
that  he  did  send  men  who  did  some  such  work.  This  action  was 
brought  by  the  purchaser,  who  claimed  a.  balance  its  due  of  $684.49  for 
such  work  done  by  it  and  for  some  broken  stone.  The  defendant 
claimed  the  amount  of  $1,338.47.  The  defendant  recovered  $1,432, 
which  probably  included  some  interest.  The  court  instructed  the  jury 
that :  "  There  can  be  no  question,  with  reference  to  this  executory  con- 

1  Cf.  Pope  V.  AUis,  supra,  p.  805. 


§  S.]  buyer's  rights  :  promissory  conditions.  413 

tract,  that  the  acceptance  by  the  Talbots  in  the  first  instance  precluded 
their  recouping,  as  we  may  say,  for  the  oharacter  of  the  stone,  because 
it  did  not  come  up  to  the  Detroit  specifications.  In  other  words,  they 
had  the  opportunity  to  examine  the  stone  as  it  was  delivered  on  the  cars 
In  this  city,  and  unless  there  was  something  further  than  that,  —  unless 
there  was  some  other  promise  on  the  part  of  the  defendant,  —  then  the 
defendant  would  be  entitled  to  a  verdict  for  the  amount  claimed,  viz., 
one  thousand  three  hundred  and  thirty-eight  dollars  and  forty-seven 
cents,  with  interest  from  November  5,  1892."  The  court  instructed  the 
jury  further  that  if  the3'  should  find  that  the  defendant  came  to  Detroit, 
and  agreed  with  the  plaintiff  to  pay  for  the  work  mentioned,  there  was 
a  moral  consideration  that  would  support  the  promise,  and  the  amount 
should  be  allowed  to  the  plaintiff. 

The  principal  question  in  this  case  is  whether  the  plaintiff,  by  receiv- 
ing and  using  the  stone,  accepted  them  as  a  full  compliance  with  the 
contract,  or  whether  it  had  a  right  to  take  them,  and  recover  its  dam- 
ages by  waj'  of  recoupment  or  action  growing  out  of  their  failure  to 
equal  the  specifications.  There  are  cases  which  hold  that  an  acceptance 
of  goods  precludes  such  recovery,  and  there  are  others  which  hold  the 
contrarj-.  On  principle,  the  distinguishing  feature  seems  to  be  a  war-' 
ranty.  If  the  sale  is  without  a  warrant}',  and  affords  an  opportunity  for 
ascertaining  whether  the  goods  conform  to  the  description,  the  doctrine 
of  caveat  emptor  applies,  and  an  acceptance  cuts  off  all  rights  of 
recovery.  The  vendee  should  decline  to  receive  the  goods,  and  sue  for 
a  breach  of  the  contract.  If,  on  the  other  hand,  the  sale  is  with  a  war- 
ranty, the  vendee  may  lawfullj'  receive  the  goods,  and  recover  or  recoup 
damages  upon  the  wari-anty,  which  is  held  to  be  a  collateral  undertak- 
ing. It  is  believed  that  the  principle  is  generally  recognized.  In 
addition  to  cases  cited  by  counsel,  see  Pierson  v.  Crooks,  115  N.  Y.  539. 
It  seems  to  be  in  the  present  case  ;  counsel  for  appellant  insisting  that 
an  implied  warrant}^  exists,  while,  upon  the  other  hand,  it  is  said  that 
the  provision  in  relation  to  the  specifications  is  a  condition  precedent 
merely. 

The  contract  was  an  executory  contract,  and  may  fairly  be  said  to 
have  contemplated  the  manufacture  of  the  curbing  from  a  specified 
stone,  in  accordance  with  specified  dimensions  and  workmanship.  If 
the  agreement  to  furnish  such  stone  of  the  specified  dimensions  was  a 
warranty  at,  all,  it  is  difficult  to  understand  why  it  was  not  an  expi-ess 
warranty,  and,  if  it  was  such,  there  can  be  no  implied  warranty  that  the 
stone  should  conform  to  the  specifications.  Indeed,  this  does  not  seem 
to  be  claimed.  These  things  were  a  necessary  part  of  the  description 
of  the  commodity,  and  nothing  more,  unless  the  face  of  the  contract 
justifies  the  conclusion  that  it  was  intended  as  a  warrant}'.  Neither 
party  asserts  this,  and  so  we  turn  to  the  question  of  implied  warranty. 
The  exact  point  made  by  plaintiff  appears  to  be  that,  inasmuch  as  the 
defendant  knew  what  the  specifications  were,  the  law  implied  a  warranty 
of  fitness.     A  pertinent  inquiry  is,  "  A  fitness  for  what?  "     Was  it  fit- 
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ness  for  the  paving  jobs  that  the  plaintiff  had  on  hand?  If  this  be 
claimed,  it  is  a  suflSeient  answer  to  say  that  the  evidence  fails  to  disclose 
that  the  defendant  knew  what  jobs  lie  had.  Moreover,  if  the  law  is  tc 
imply  that  the  stone  was  to  be  fit  for  the  job,  it  must  be,  because 
defendant  knew  what  the  job  actually'  required,  and  had  undertaken  to 
provide  that,  and  bis  liability  would  be  tested  by  that.  But  this  was 
not  so.  He  only  knew  what  the  specifications  required.  They  might 
be  right  or  wrong.  He  had  no  means  of  determining,  and  it  was  not 
left  to  defendant's  judgment  to  make  suitable  stone  for  the  jobs.  He 
had  simply  undertaken  to  deliver  certain  stone  of  given  dimensions.  If 
he  should  deliver  such  he  would  be  entitled  to  pay.  If  he  did  not,  it 
could  hardly  be  claimed  that  he  could  require  acceptance  on  the  ground 
that  the  stone  was  suitable,  or  better  adapted,  to  the  purpose  of  the 
plaintiff  than  as  though  made  according  to  direction.  Clearly,  if  plain- 
tiff had  furnished  specifications,  and  had  a  right  to  insist  on  the  stone 
being  in  conformity  thereto,  regardless  of  defendant's  judgment,  it  could 
not  sustain  the  proposition  that  the  law  should  imply  a  warranty  to 
make  them  conform  to  some  other  test ;  and  manifestly  it  cannot  be  said 
that  knowledge  of  the  use  intended  should  require  defendant  to  vary 
from  his  contract  as  to  dimensions.  The  conclusion  appears  to  us  irre- 
sistible that  no  such  warranty  as  this  can  be  implied. 

Breen  v.  Moran,  51  Minn.  525,  is  cited  as  a  case  "  upon  all  fours" 
with  this,  but  we  infer  from  a  perusal  of  that  case  that  the  contractor 
there  undertook  to  furnish  stone  for  a  particular  purpose  which  he 
understood.  And  in  that  case  the  court  based  the  right  to  recover  upon 
a  warrant^',  and  not  the  failure  to  perform  a  condition  precedent ;  thus 
recognizing  the  rule  of  law  stated.  The  distinction  between  conditions 
precedent  and  warranty  is  clearly  recognized  in  the  Minnesota  cases 
cited  in  Breen  v.  Moran.  See  Maxwell  v.  Lee,  34  Minn.  511 ;  Thomp- 
son V.  Libby,  35  Minn.  443. 

An  examination  of  the  brief  of  the  plaintiff's  counsel  will  show  that 
all  of  the  cases  cited  are  based  on  the  existence  of  a  warranty.  In  this 
respect  they  are  in  harmony  with  the  cases  cited  by  opposing  counsel. 
See  Potter  v.  Lee,  94  Mich.  140.  We  notice  one  or  two  that  seem  to 
rest  upon  facts  leading  to  the  inference  that  a  warranty  may  have  been 
found  from  a  bare  promise  to  deliver  goods  of  a  given  description. 
Such  is  perhaps  the  rule  in  South  Carolina,  and  possibly  other  States. 
But  if  such  can  be  called  a  warranty,  it  is  an  express  warranty,  and  in 
this  case  would  be  a  warranty  to  deliver  stone  according  to  specifica- 
tion, and  not  a  warrantjr  to  deliver  those  fit  for  the  purpose  that  plain- 
tiff had  in  hand,  whatever  that  may  have  been. 

The  correctness  of  those  decisions  may  be  questioned  in  view  of  the 
English  and  American  cases  in  opposition  to  them.  They  seem  to  be 
based  upon  language  of  Mr.  Starkie  in  his  work  on  Evidence,  and  a  dis- 
cussion to  be  found  in  notes  to  the  case  of  Cutter  v.  Powell  in  2  Smith, 
Lead.  Cas.  1,  substantially  implying  that  when  the  vendee  uses  the 
goods  to  prevent  loss  or  injury  the  rule  should  not  apply.     See  Cox  v. 
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Long,  69  N.  C.  7 ;  2  Smith,  Lead.  Cas.  (8th  Am.  Ed.)  p.  36.  But  as 
counsel  have  not  discussed  the  point,  or  planted  their  case  upon  any 
such  claim,  we  do  not  feel  called  upon  or  at  liberty  to  discuss  or  decide 
the  question. 

It  was  claimed  by  the  plaintiff  that  the  defendant  came  to  Detroit, 
and  agreed  to  pay  for  the  work  in  question.  The  court  instructed  the 
jury  tliat  plaintiff  should  recover  if  they  found  such  to  be  the  fact, 
which  was  as  favorable  a  charge  as  the  plaintiff  was  entitled  to.  This 
view  of  the  case  renders  it  unnecessary  to  discuss  the  question  in  rela- 
tion to  the  admission  of  evidence  of  the  meaning  of  the  term  "  f.  o.  b.," 
as  the  plaintiff  was  not  injured  by  the  evidence. 

The  judgment  must  he  affirm,ed. 


GAYLORD  MANUF.  CO.  v.   ALLEN. 
53  N.  Y.  515.     1873. 

This  action  was  brought  by  plaintiff,  as  assignee  of  the  Chicopee 
Malleable  Iron  Works,  to  recover  a  balance  claimed  to  be  due  upon 
sale  to  Richard  L.  Allen,  defendant's  intestate,  of  a  quantity  of  malle- 
able iron  castings.  The  answer  set  up  as  a  counter-claim  a  breach  of 
contract  as  to  time  of  deliverj',  and  a  warranty  of  quality  and  breach 
thereof.  The  reply  denied  the  warranty,  alleged  acceptance,  and  that 
all  delays  were  occasioned  by  the  neglect  of  defendant  to  furnish 
patterns  as  agreed.     The  facts  sufficiently  appear  in  the  opinion. 

John  L.  Cadwalader,  for  the  appellant. 

John  L.  mil,  for  the  respondent. 

Allen,  J.  Whether  the  contract  was  made  before,  or  on  or  after 
the  7th  of  January,  1865,  is  not  material ;  or  whether  it  rested  partly 
in  parol  and  partly  in  writing,  or  otherwise.  It  would  seem  from  the 
evidence  that  the  principal  negotiation  was  verbal,  at  a  personal  inter- 
view between  the  agents  of  the  contracting  parties  at  the  works  of  the 
plaintiff  at  Chicopee  and  at  Northampton,  the  parties  visiting  the  latter 
place  to  inspect  one  of  the  machines  for  which  castings  were  wanted, 
at  which  interview  the  referee  was  authorized  to  infer  from  the  evi- 
dence that  the  character,  description,  and  quality  of  the  castings,  and 
the  purposes  for  which  they  would  be  wanted,  were  understood  by  the 
parties ;  and  that  they  parted,  leaving  nothing  but  the  terms  or  prices 
at  which  the  plaintiff  would  contract  to  furnish  them  undetermined. 
The  evidence  is  that,  at  parting,  the  representative  of  the  Chicopee 
Malleable  Iron  Works,  the  contracting  party,  and  to  whose  obligations 
and  rights  the  plaintiff  has  succeeded,  was  requested  by  the  representa- 
tive of  defendant's  intestate  to  inform  him  by  letter  the  terms  on  which 
the  company  would  take  the  contract  or  do  the  work.  The  letter  was 
written  on  the  7th  of  January,  stating  tlie  price  per  pound  at  which  the 
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castings  would  be  made,  and  promising,  if  an  order  sliould  be  given, 
to  put  the  patterns  in  the  works  as  soon  as  they  were  received,  and 
stating  that  the  writer  had  no  doubt  that  the  first  delivery  would  be 
made  as  required,  and  that  monthly  deliveries  would  be  continued,  and 
promising  to  make  every  exertion  to  complete  the  order  as  desired, 
concludiug  with  a  statement  that,  in  all  probability,  the  company  would 
be  able  to  meet  every  requirement,  and  expressing  a  hope  to  receive 
the  order,  and  promising  prompt  attention.  The  reply  to  this  was  an 
order,  under  date  of  10th  of  January,  for  a  large  number  of  castings 
of  diflerent  descriptions  and  weights,  with  a  spgcificatiou  of  the  date 
and  times  at  which  they  would  be  wanted,  and  promising  to  send  most 
of  the  patterns  the  next  morning,  and  the  balance  in  a  few  days,  except 
those  for  a  pony  machine,  whi<;h  would  not  be  ready  until  spring,  the 
order  concluding  with  the  expression  of  a  hope  that  the  company  would 
be  able  to  furnish  the  castings  ordered  in  quantities  according  to  the 
date  specified,  and  of  suitable  quality.  But  following  the  signature  to 
the  order,  the  following  note  is  added :  "  The  above  to  be  at  sixteen 
cents  (16c.)  per  lb.,  as  agreeable  to  your  letter  of  January  7,  1864,  and 
to  be  of  the  best  quality  aud  suitable  to  the  purpose  designed."  No 
answer  was  made  to  this  order,  in  writing  or  verbally,  so  far  as  appears  ; 
but  the  contracting  company  —  hereafter  called  the  plaintiff,  as  the 
plaintiff  has  taken  its  place,  under  the  contract  —  proceeded  on  receipt 
of  the  patterns  to  manufacture  and  furnish  the  castings.  Whether  the 
agreement  was  consummated  by  the  letter  of  the  7th  of  Januarj',  fixing 
the  price  as  found  by  the  referee,  or  by  that  of  the  10th  of  January, 
acceding  to  the  terras  and  ordering  the  castings,  is  not  material.  There 
is  no  dispute  that  the  contract  was  made  substantiallj-  as  found  by  the 
referee.  Whether  the  addendum  to  the  letter  of  the  defendant's  intes- 
tate is  or  is  not  a  part  of  the  contract,  the  legal  effect  is  the  same. 
The  referee  has  not  found  that  there  was  any  warrant^-,  express  or 
implied,  of  the  quality  of  the  castings,  or  that  the^-  should  be  suitable 
to  the  purpose  for  which  thej'  were  designed,  and,  so  far  as  appears, 
was  not  requested  to  find  such  fact.  There  is  no  ground  for  complaint 
that  the  castings  were  not  of  the  best  of  iron,  and  of  the  best  quality 
as  castings,  after  they  were  finished.  The  only  objection  to  them  was, 
that  they  were  not  well  or  suflSciently  annealed,  and  were  not  for  that 
reason  suitable  for  the  purpose  for  whicii  they  were  required,  or  could 
not  as  readily  or  profitably  be  wrought  and  applied  to  such  purposes  as 
if  they  had  been  more  perfectly  or  thoroughly  annealed.  The  law 
would  imply  precisely  that  which  the  defendant's  claim  made  a  part  of 
the  express  contract.  This  was  an  executory  contract  for  the  manu- 
facture and  sale  of  goods,  and  is  distinguished  from  a  sale  of  goods  in 
existence,  defined  and  specifically  sold.  A  contract  to  manufacture 
and  deliver  an  article  at  a  future  day,  carries  with  it  an  obligation  that 
the  article  shall  be  merchantable,  or,  if  sold  for  a  particular  purpose, 
that  it  shall  be  suitable  and  proper  for  such  purpose.  Hargous  v. 
Stone,  1  Seld.  73,  and  cases  cited  by  Judge  Paige,  at  page  86  ;  Reed 


§  5.]  buyer's  rights  :  promissory  conditions.  417 

V.  Randall,  29  N.  Y.  358  ;  Dutchess  Co.  v.  Harding,  49  Id.  321.  Incor- 
porating into  the.  agreement  the  obligation  which  the  law  implies  would 
superadd  nothing  to  the  contract,  or  vary  its  nature  or  aflfect  the 
remedy  upon  it.  Sprague  v.  Blake,  20  "W.  E.  64.  Whatever  agree- 
'ment  there  was,  whether  expressed  or  implied,  was  a  part  of  the  con- 
tract, and  was  not  a  special  warrantj'  or  agreement  collateral  to  it, 
and,  in  the  absence  of  fraud  or  artifice  in  inducing  an  acceptance  of 
the  article,  did  not  survive  the  execution  and  performance  of  the 
contract. 

It  is  not  intended  tp  -express  an  opinion  as  to  the  rule  in  case  there 
were  latent  defects,  or  those  which  could  not  be  discerned  at  the  time 
of  the  delivery  or  acceptance  of  the  articles.  But  in  the  absence  of 
fraud  or  latent  defects,  an  acceptance  of  the  article  sold  upon  an 
executory  contract,  after  an  opportunitj'  to  examine  it,  is  a  consent  and 
agreement  that  the  quality  is  satisfactory  and  as  conforming  to  the 
contract,  and  bars  all  claim  for  compensation  for  any  defects  that  may 
exist  in  the  article.  The  party  cannot,  under  such  circumstances, 
retain  the  property,  and  afterwards  sue  or  counter-claim  for  damages, 
under  pretence  that  it  was  not  of  the  character  and  quality  or  descrip- 
tion called  for  by  the  agreement.  Dutchess  Co.  v.  Harding,  and 
Reed  v.  Randall,'  supra,  and  cases  cited ;  McCormick  v.  Sarson,  45 
N.  Y.  265.  The  dissents  in  the  latter  case  were  not  to  the  principle 
decided,  but  to  its  application  under  the  facts  and  circumstances  of 
that  case. 

Although  the  referee  has  not  found,  in  terms,  that  the  quality  of  the 
castings  was  patent  and  easily  to  be  discerned  upon  inspection  and 
attempt  to  use  them,  and  that  the  defendant  had  full  opportunity  to  and 
did  examine  them  and  know  their  qualitj',  the  evidence  clearly  shows 
this  to  have  been  so,  and  the  fact  is  clearly  to  be  implied  from  the  find- 
ings of  the  referee.  It  was  the  duty  of  the  intestate,  therefore,  to 
return  the  defective  castings  at  once,  and,  having  omitted  to  do  so,  he 
must  be  deemed  in  law  to  have  waived  all  objections  to  them.  And 
the  result  is  the  same,  whether  the  agreement  as  to  the  quality  of  the 
articles  is  implied  or  express.  But  the  report  of  the  referee  is,  that 
the  intestate  did  object  to  some  of  the  castings,  and  they  were  re- 
annealed  by  the  plaintiff,  and  returned  to  and  accepted  by  the  intestate ; 
and  that  the  residue  of  the  castings  were  accepted  and  used  without 
objectiofa  or  complaint.  This  was  a  waiver  of  all  objection  to  the 
qualit3'  of  the  articles,  and  an  assent  to  accept  them  in  performance  ot 
the  contract.  The  report  might  have  gone  much  further.  The  evi- 
dence would  have  warranted  the  referee  in  finding  that  the  intestate 
voluntarily,  after  a  deliverj'  of  some  of  the  castings,  and  without  claim- 
ing that  they  were  not  of  the  quality  called  for  by  the  contract,  em- 
plo3-ed  the  plaintiff  to  reanneal  them,  and  agreed  upon  the  price  to  be 
paid,  and  had  others  reannealed  elsewhere,  without  making  claim  upon 
the  plaintiff.  The  whole  case  shows  that  the  castings  were  regarded  at 
the  time  of  the  delivery  and  acceptance,  and  when  their  quality  and 
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condition  was  well  known,  as  well  by  the  intestate  as  by  the  plaintiff, 
as  answering  the  description  and  call  of  the  contract ;  and  that  the 
claim  that  they  did  not  do  so  was  an  after-thought,  when  the  plaintiff 
had  declined  to  accept  the  note  of  the  intestate  instead  of  the  money 
for  the  balance  due.  There  was  no  agreement  to  furnish  the  castings" 
at  anj'  particular  time,  and  the  referee  has  so  found. 

As  there  were  no  breaches  of  the  contract  by  the  plaintiff  established 
upon  the  trial,  entitling  the  plaintiff  to  counter-claim  for  damages,  it  is 
unnecessary  to  examine  the  questions  made  as  to  the  other  and  h^'po- 
thetical  findings  of  the  referee,  to  the  effect  that  if  there  was  anj' 
failure  of  the  plaintiff  to  perform  the  contract,  either  as  to  time  or  the 
quality  of  the  articles,  such  failure  was  caused  by  the  acts  of  the  intes- 
tate, and  was  therefore  excused.  There  were  several  objections  and 
exceptions  to  evidence  upon  the  trial,  but  no  point  is  made  upon  them 
here,  and  no  error  seems  to  have  been  committed  to  the  prejudice  of 
the  defendant  in  that  respect.  Upon  the  merits,  the  facts  found,  as  well 
as  upon  the  law  of  the  case,  the  plaintiff  was  entitled  to  a  judgment. 
The  offer  of  the  plaintiff  to  deduct  a  specifled  sum  from  the  claim  as 
made  for  the  "  sake  of  peaceful  settlement,"  at  the  same  time  insisting 
upon  a  legal  right  to  demand  the  whole,  not  having  been  accepted  by 
tiie  intestate,  is  not  binding  upon  the  plaintiff,  and  cannot  operate  as 
an  admission  that  any  deduction  should  be  made,  and  the  defendant 
has  failed  to  show  that  any  particular  sum  should  be  deducted  for 
castings  returned  or  furnished  in  excess  of  orders. 

The  judgment  must  be  affirmed. 

All  concur  ;  Geover  and  Folger,  J.J.,  concurring  in  result. 

Judgment  affirmed. 


FAIRBANK  CANNING  CO.   v.   METZGER  et  ai. 

118  N.  Y.  260 :  23  N.  E.  372.     1890. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  fourth  judicial  department,  entered  upon  an  order  made  January 
11,  1887,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee. 

,     This  action  was  brought  to  recover  the  contract  price  of  a  car-load  of 
dressed  beef. 

The  answer  averred,  by  way  of  counter-claim,  a  warranty,  that  the 
meat  should  be  clean,  well-dressed,  and  in  first-class  condition,  not 
heated  before  being  killed,  and  a  breach  thereof  by  reason  of  which 
defendant  sustained  damage. 

The  following  facts  appeared. 

The  plaintiff  is  a  corporation  engaged  in  buying  and  slaughtering 
cattle  and  selling  fresh  dressed  beef  in  Chicago.      The  defendants  are 
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copartners!  engaged  in  wholesaling  and  retailing  meat.  In  February, 
1883,  the  plaintiff  b}'  letter  solicited  the  defendants  to  purchase  from 
it  what  dressed  meat  they  required.  It  resulted  in  a  contract,  made 
entirely  by  correspondence,  for  meat  to  be  wholesaled  from  the  car 
by  defendant's  agent  from  Dunkirk  to  Elmira,  the  portion  remaining 
unsold  when  the  car  should  reach  Elmira  to  be  retailed  by  the  defend- 
ants. The  defendants  ordered  at  different  times  four  car-loads  of  fresh 
beef  and,  pursuant  to  their  agreement,  on  receipt  of  the  bill  for  the 
second  and  third  car-loads,  and  before  the  arrival  of  the  goods,  paid 
the  plaintiff  therefor  by  a  draft  on  New  York. 

The  referee  found  as  facts :  That  the  plaintiff  was  to  deliver  the 
beef  on  board  the  cars  at  Chicago,  which  was  a  deliverj'  to  the  defend- 
ants, and  the  same  then  and  there  became  the  propertj'  of  the  defend- 
ants ;  that  bj'  the  agreement  made  between  the  parties  the  plaintiff 
represented  and  agreed  to  furnish  the  defendants  beef  that  had  not 
been  heated  before  being  killed  ;  that  should  be  thoroughly  chilled 
before  being  loaded  on  the  cars ;  that  it  should  .be  in  first-class  con- 
dition in  every  respect  and  merchantable  ;  that  a  portion  of  the  meat 
furnished,  including  all  of  the  fourth  car-load,  had  been  heated  before 
being  killed,  and  was  not  in  first-class  condition  or  merchantable  when 
shipped  at  Chicago  ;  that  as  to  the  fourth  car-load,  the  "  defendants  did 
all  thej'  could  to  dispose  of  it,  and  save  what  they  could  from  it,  after 
the  car  had  been  opened  several  times  on  different  daj's  between  Dun- 
kirk and  Elmira,  and  finding  thej-  could  not  use  it,  thej'  shipped  back 
to  the  plaintiff  12,991  pounds,  and  notified  plaintiff  by  wire  of  the 
same,  and  plaintiff  immediatelj^  wired  back  that  they  would  not  receive 
it,  whereupon  the  defendants  ordered  the  same  back  to  Elmira." 

The  referee  found,  as  a  matter  of  a  law,  that  there  was  no  warranty, 
and  directed  a  judgment  to  be  entered  in  favor  of  the  plaintiff  for  the 
contract  price. 

Further  facts  appear  in  the  opinion. 

Gabriel  L.  Smith,  for  appellant. 

Henry  S.  Redfield,  for  respondent. 

Pakker,  J.  In  the  absence  of  a  warranty  as  to  quality  and  a  breach, 
the  defendant's  claim  for  damages  could  not  have  survived  the  use  of 
the  propertj'.  For  in  such  case  vendees  are  bound  to  rescind  the  con- 
tract and  return,  or  offer  to  return  the  goods.  If  they  omit  to  do  so, 
they  will  be  conclusively  presumed  to  have  acquiesced  in  their  quality. 
Coplay  Iron  Company  v.  Pope,  108  N.  Y.  232.  Therefore,  if  the 
referee  was  right  in  holding  that  there  was  no  warranty  as  to  quality, 
collateral  to  the  contract  of  sale,  we  need  not  inquire  further,  as  the 
judgment  must  be  affirmed.  The  referee  has  found  the  facts,  and  this 
court  may  properly  review  his  legal  conclusion  as  to  whether  they 
amounted  to  a  warranty. 

"  A  warranty  is  an  express  or  implied  statement  of  something  which 
a  party  undertakes  shall  be  a  part  of  a  contract,  and,  though  part  of 
the  contract,  collateral  to  the  express  object  of  it."     2  Schouler  on 
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Personal  Propertj-,  327.     All  contracts  of  sale  with  warranty,  there- 
fore, must  contain  two  independent  stipulations  :  — 

First.  An  agreement  for  the  transfer  of  title  and  possession  from 
the  vendor  to  the  vendee. 

Second.  A  further  agreement  that  the  subject  of  the  sale  has  certain 
qualities  and  conditions. 

It  is  not  necessary  that  in  the  collateral  agreement  the  word  war- 
ranty should  be  used.  No  particular  phraseology  is  requisite  to  con- 
stitute a  warranty.  "  It  must  be  a  representation  which  the  vendee 
relies  on,  and  which  is  understood  bj'  the  parties  as  an  absolute  asser- 
tion, and  not  the  expression  of  an  opinion."  Oneida  Manufacturing 
Society  v.  Lawrence,  4  Cow.  440.  It  is  not  necessary  that  the  vendor 
should  have  intended  the  representation  to  constitute  a  warranty.  If 
the  writing  contains  that  which  amounts  to  a  warranty,  the  vendor  will 
not  be  permitted  to  say  that  he  did  not  intend  what  his  language 
clearly  and  explicitly  declares.  Hawkins  v.  Pemberton,  51  N.  Y.  198. 
In  that  case  the  defendants  purchased  at  auction  an  article,  reljing 
upon  the  representation  of  the  auctioneer  that  it  was  "  blue  vitriol." 
It  was  in  fact  "  Salzburger  vitriol,"  an  article  njuch  less  valuable.  In 
an  action  brought  against  the  purchaser  the  trial  court  directed  a  ver- 
dict for  the  plaintiff.  This  was  held  to  be  error,  because  the  represen- 
tation at  the  sale  amounted  to  a  warranty. 

Judge  Earl,  in  delivering  the  opinion  of  the  court,  after  collating  ' 
and  discussing  the  authorities  upon  the  subject  of  warrant}',   said : 
"  The  more  recent  cases  hold  that  a  positive  affirmation,  understood 
and  relied  upon  as  such  bj'  the  vendee,  is  an  express  warranty." 

In  Kent  v.  Friedman,  17  Wkly.  Dig.  484,  Judge  Learned  in  his 
opinion  says  :  "  There  can  be  no  difference  between  an  executory  con- 
tract to  sell  and  deliver  goods  of  such  and  such  a  qualitj',  and  an 
executory  contract  to  sell  and  deliver  goods  which  the  vendor  warrants 
to  be  of  such  and  such  a  quality.  The  former  is  as  much  a  warranty 
as  the  latter."  The  Court  of  Appeals  subsequently  affirmed  the  judg- 
ment of  the  General  Term  without  an  opinion.     101  N.  Y.  616. 

In  White  v.  Miller,  71  N.  Y.  118,  frequently  referred  to  as  the 
"  Bi-istol  cabbage  seed  case,"  the  court  says  :  "  The  case  of  Hawkins 
V.  Pemberton,  supra,  adopts  as  the  law  in  this  State  the  doctrine  upon 
this  subject  now  prevailing  elsewhere,  that  a  sale  of  a  chattel  by  a 
particular  description  is  a  warranty  that  the  article  sold  is  of  the  kind 
specified." 

So,  too,  a  sale  by  sample  imports  a  warranty  that  the  quality  of  the 
goods  shall  be  equal  in  every  respect  to  the  sample.  Brigg  v.  Hilton, 
99  IST.  Y.  517,  and  cases  cited. 

Now,  in  the  case  before  us,  the  defendants  undertook  to  purchase  of 
the  plaintiff  fresh  dressed  beef  to  be  wholesaled  in  part  and  the  residue 
retailed  to  their  customers.  They  endeavored  to  procure  good  beef. 
Not  only  did  they  contract  for  beef  that  was  clean,  well  dressed,  in 
first-class  condition  in  every  respect  and  merchantable,  and  that  was 
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thoroughly  chilled  before  being  loaded  on  the  cars ;  but  further,  that 
they  should  not  be  given  beef  that  had  been  heated  before  being  killed. 

When,  therefore,  the  plaintiff  placed  in  a  suitable  car  beef  well- 
dressed  and  clean,  and  of  the  general  description  given  in  defendants' 
order,  it  had  made  a  delivery  of  the  merchandise  sold,  and  by  the  terms 
of  the  contract  was  entitled  to  be  paid  as  soon  as  the  bill  should  reach 
defendants,  and  before  the  arrival  of  the  beef  made  an  examination  by 
defendants  possible. 

But  there  was  another  collateral  engagement,  and  j-et  forming  a  part 
of  the  contract,  which  the  plaintiff  had  not  performed,  —  an  engage- 
ment of  much  consequence  to  the  defendants  and  their  customers, 
because  it  affected  the  quality  of  the  meat.  Upon  its  performance  or 
non-performance  depended  whether  it  should  be  wholesome  as  an  article 
of  food.  It  was  of  such  a  character  that  defendants  were  obliged  to 
rely  solely  upon  the  representation  of  the  plaintiff  in  respect  thereto. 
The  plaintiff  or  its  agents  selected  from  their  stock  the  cattle  to  be 
slaughtered.  No  one  else  knew  or  could  know  whether  they  were 
heated  and  feverish.  Inspection  immediately  after  placing  the  beef  in 
the  car  would  not  determine  it.  That  collateral  engagement  consisted 
of  a  representation  and  agreement  that  plaintiff  would  deliver  to  the 
defendants  beef  from  cattle  that  had  not  been  heated  before  being 
slaughtered.  Such  representation  and  agreement  amounted  to  an 
express  warranty. 

The  referee  found  as  a  fact,  "  that  the  meat  had  been  heated  before 
being  killed,"  therefore  there  was  a  breach  of  the  warranty,  and  the  de- 
fendants are  entitled  to  recover  their  damages,  by  way  of  counter-claim, 
unless  such  right  must  be  deemed  to  have  been  subsequently  waived. 

It  is  not  necessary  for  the  disposition  of  this  case  to  decide,  and 
therefore  it  is  not  decided,  whether  a  warranty  is  implied  in  all  cases 
of  a  sale  of  fresh  dressed  meat,  by  the  partj'  slaughtering  the  animals, 
that  they  were  not  heated  before  being  killed,  and,  as  some  of  my 
associates  are  averse  to  any  expression  whatever  upon  that  question  at 
this  time,  what  is  said  must  be  regarded  as  an  individual  view  rather 
than  that  of  the  court.  My  attention  has  not  been  called  to  a  decision 
in  this  State  covering  that  precise  question. 

It  was  determined  in  Divine  v.  McCormick,  50  Barb.  116,  that  in 
the  sale  of  a  heifer  for  immediate  consumption,  a  warranty  that  she  is 
hot  diseased  and  unfit  for  food  is  implied.  That  decision  is  well  founded 
in  principle,  and  is  in  accordance  with  a  sound  public  policy,  which 
demands  that  the  doctrine  of  caveat  emptor  shall  be  still  further  en- 
croached upon,  rather  than  that  the  public  health  shall  be  endangered. 
I  see  no  reason  for  applying  the  rule  to  one  who  slaughters  and  sells  to 
his  customers  for  immediate  consumption,  and  denying  its  application 
to  one  who  slaughters  and  sells  to  another  to  be  retailed  bj'  him.  In 
each  case  it  is  fresh  meat  intended  for  immediate  consumption. 

The  rule  is  well  settled  by  the  courts  of  last  resort  in  many  of  the 
States  that  a  vendor  of  an  article  manufactured  by  him  for  a  particular 
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use  impliedly  warrants  it  against  all  such  defects  as  arise  from  his 
unskilfulness,  either  in  selecting  the  materials,  or  in  putting  them 
together  and  adapting  them  to  the  required  purpose.  See  cases  cited 
in  Albany  Law  Journal,  vol.  18,  p.  324. 

One  who  prepares  meat  for  the  wholesale  market  may  be  said  to 
come  within  that  rule,  —  because  he  purchases  the  cattle,  determines 
whether  they  are  healthy  and  in  proper  condition  for  food ;  and  upon 
his  skill  in  dressing  and  preparing  the  meat  for  transportation  a  long 
distance,  its  quality  and  condition  as  an  article  of  diet  for  the  consumer 
largely  depends. 

In  two  of  the  States,  at  least,  it  is  held  that  where  perishable  goods 
are  sold  to  be  shipped  to  a  distant  market,  a  warranty  is  implied  that 
they  are  properlj'  packed  and  fit  for  shipment,  but  not  that  they  will 
continue  sound  for  any  particular  or  definite  period.  Mann  v.  Evers- 
ton,  32  Ind.  355  ;  Leopold  v.  Van  Kirk,  27  Wis.  152. 

The  respondent  insists  that  the  act  of  defendants'  agent  in  selling 
some  sixtj'  quarters  of  the  beef  before  the  car  reached  Elmira,  when 
the  defendants,  after  making  a  personal  examination,  immediately 
shipped  that  which  remained  unsold  to  the  plaintiff,  constituted  a 
waiver  of  their  claim  for  damages.  It  is  undoubtedly  the  rule  that  in 
cases  of  executory  contracts  for  the  sale  and  delivery  of  personal 
property,  if  the  article  furnished  fails  to  conform  to  the  agreement,  the 
vendee's  right  to  recover  damages  does  not  survive  an  acceptance  of 
the  property,  after  opportunitj'  to  ascertain  the  defect,  unless  notice 
has  been  given  to  the  vendor,  or  the  vendee  offers  to  return  the  prop- 
erty. Reed  v.  Randall,  29  N.  Y.  358  ;  Beck  v.  Sheldon,  48  N.  Y.  365  ; 
Coplay  Iron  Company  v.  Pope,  108  N.  Y.  232. 

But  when  there  is  an  express  warrantj'  it  is  unimportant  whethei  the 
sale  be  regarded  as  executory  or  in  proesenti,  for  it  is  now  well  settled 
that  the  same  rights  and  remedies  attach  to  an  express  warrant}'  in  an 
executory  as  in  a  present  sale.  Day?).  Pool,  52  N.  Y.  416 ;  Parks  v. 
Morris  Ax  &  Tool  Company,  54  N.  Y.  586  ;  Bounce  v.  Dow,  57  N.  Y. 
16  ;  Brigg  v.  Hilton,  99  N.  Y.  517. 

In  such  cases  the  right  to  recover  damages  for  the  breach  of  the 
warranty  survives  an  acceptance,  the  vendee  being  under  no  obligation 
to  return  the  goods. 

Indeed,  his  right  to  return  them  upon  discovery  of  the  breach  is 
questioned  in  Day  v.  Pool,  supra.  And  Judge  Danforth,  in  Brigg  -y. 
Hilton,  stipra,  after  a  careful  review  of  the  leading  authorities  upon 
the  question,  states  the  rule  as  follows :  ' '  Where  there  is  an  express 
warranty,  it  is,  if  untrue,  at  once  broken,  and  the  vendor  becomes 
liable  in  damages,  but  the  purchaser  cannot  for  that  reason  either 
refuse  to  accept  the  goods  or  return  them." 

It  follows,  from  the  views  expressed,  that  the  judgment  should  be 
reversed. 

All  concur,  except  Follett,  C.  J.,  not  sitting. 

Judgment  reversed. 
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LYON   V.   BERTRAM  et  al. 
20  How.  (U.  S.)  149.    1857. 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit  Court. 

Mr.  -Brent  and  Mr.  Foe,  for  the  plaintiff  in  error. 

Mr.  Fessenden,  for  the  defendants. 

Mk.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  the  defendants  in  error  to  recover  the 
price  for  a  cargo  of  flour,  bargained  and  sold  to  the  plaintiff  in  error, 
in  the  city  of  San  Francisco.  The  judgment  of  the  Circuit  Court  was 
rendered  upon  a  special  verdict  in  favor  of  the  plaintiffs  in  that  court. 
The  verdict  finds  that  on  the  13th  January,  1853,  the  plaintiffs,  and 
Flint,  Peabody,  &  Co.,  were  jointly  the  owners  of  a  cargo  of  flour, 
consisting  of  two  thousand  barrels,  branded,  and  which  were  in  fact 
Gallego,  then  being  on  the  bark  "Ork,"  lying  at  a  public  wharf  in  San 
Francisco,  and  composing  its  entire  cargo  of  flour,  which  inspected 
1,771  barrels  superfine,  and  229  bad. 

The  firm  of  Flint,  Peabodj',  &  Co.,  as  agents  and  part-owners, 
on  the  day  aforesaid,  concluded  the  following  agreement  with  the 
defendant :  — 

San  Francisco,  January  13,  1853. 

Sold  this  day  to  Joseph  H.  Lyon,  Esq.,  a  cargo  of  Haxall  flour,  now  on  board 
the  bark  "  Ork,"  lying  in  this  harbor,  being  about  two  thousand  barrels,  on 
the  following  terms  and  conditions,  viz. :  Joseph  H.  Lyon,  Esq.,  agrees  to  pay 
Messrs.  Flint,  Peabody,  &  Co.  thirty  dollars  per  barrel  for  such  as  shall  inspect 
superfine,  and  twenty-seven  dollars  per  barrel  for  such  as  shall  inspect  bad; 
payment  to  be  made  as  it  may  be  delivered,  and  to  be  received  and  paid  for  on 
or  before  the  expiration  of  three  weeks  from  date. 

If  Messrs.  Flint,  Peabody,  &  Co.  elect,  they  can  land  and  store  the  flour  at 
the  expiration  of  one  week,  or  so  much  as  may  remain  on  board  at  that  time, 
Mr.  Lyon  paying  storage  and  dray  age  expenses. 

J.  H.  Lyon. 

Flint,  Peabody,  &  Co. 

On  the  25th  January,  1853,  the  defendant  applied  to  Flint,  Peabody, 
&  Co.  for  fifty  barrels  of  flour  so  purchased  by  him,  by  a  written  order, 
as  follows :  — 

San  Francisco,  January  25,  1853. 

Messrs.  Flint,  Peabody,  &  Co.  will  please  deliver  Mr.  William  R.  Gorham, 
or  bearer,  fifty  barrels  of  flour,  out  of  the  lot  purchased  from  the  ship  "  Ork," 
and  oblige  j.  h.  Lyon.  ' 

Paying  them  therefor  the  contract  price,  amounting  to  the  sum  of  $1,500, 
and  received  from  Flint,  Peabody,  &  Co.  the  following  order : 

San  Francisco,  January  25,  1853. 
Captain  of  Bark  "  Ork,"  —  Please  deliver  the  bearer  fifty  barrels  super, 
fine  flour,  and  oblige  Flint,  Peabody,  &  Co. 
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Fifty  barrels  of  Gallego  flour,  inspecting  superfine,  being  part  of 
said  cargo  of  flour  on  board  tiie  baric  "  Ork,"  was  delivered  from  tiie 
bark  to  William  K.  Gorham,  a  baker,  to  whom  the  defendant  had  sold 
and  transferred  the  delivery  order  and  the  said. flour.  When  the  order 
was  made  for  William  R.  Gorham,  the  defendant  represented  that  the 
flour  was  Haxall.  On  the  29th  January,  1853,  the  defendant  sold  to 
Dunne  &  Co.  fifty  barrels  of  flour,  which  he  represented  to  be  Haxall, 
and  gave  the  following  order,  bearing  date  on  that  day  :  — 

Messrs.  Grey  &  Doane  will  please  deliver  Messrs.  Duune  &  Co.  fifty  barrels 
of  Haxall  flour  from  "  Ork."  J.  H.  Lyon. 

The  said  Dunne  &  Co. ,  on  discovering  that  the  flour  was  not  Haxall, 
but  Gallego,  refused  to  take  it,  and  so  notified  the  defendant.  On  the 
31st  of  January,  1853,  the  defendant  made  further  application  for  one 
hundred  barrels  of  flour,  being  part  of  the  flour  so  purchased  as 
aforesaid,  and  gave  his  check  on  his  bankers  for  the  price,  and  re- 
ceived the  following  delivery  order  from  Flint,  Peabody,  &  Co.,  bearing 
that  date :  — 

Captain  Hutchings,  Bark  "  Ork,"  —  Please  deliver  to  J.  H.  Lyon,  or  to 
the  order  of  Grey  &  Doane,  one  hundred  barrels  superfine  flour,  and  oblige, 
&c. 

The  check  was  not  paid  on  presentation.  Upon  the  refusal  of 
Dunne  &  Co.  to  take  the  flour,  the  defendant,  on  learning  the  fact, 
notified  the  plaintiffs  that  he  would  not  take  the  flour,  and  counter- 
manded the  payment  of  the  check  he  had  given  for  the  one  hundred 
barrels  last  mentioned. 

On  the  3d  of  February,  1853,  the  plaintiffs  informed  the  defendant 
that  thej'  were  prepared  to  deliver  the  remainder  of  the  cargo,  and  re- 
quested the  defendant  to  receive  it.  And  subsequently,  on  the  same 
daj',  they  addressed  him  a  note,  in  which  thej'  advised  him  they  would 
sell  the  flour  on  the  5th  February,  at  public  auction,  for  his  account, 
and  would  hold  him  responsible  for  the  diflference  there  might  be  in  the 
net  proceeds  of  the  proposed  sale  and  the"  contract  price,  and  for 
charges  and  expenses,  he  (Lyon)  having  declined  to  take  the  flour  un- 
der the  contract.  All  the  flour  on  the  bark  was  of  the  brand  known  as 
Gallego,  and  the  barrels  were  branded  Gallego  in  printed  characters 
from  two  to  two  and  one-half  inches  in  length,  on  both  heads.  In  the 
opinion  of  some  experts,  there  existed  no  difference  in  the  quality  or 
price  of  the  flour  of  either  brand  (Haxall  and  Gallego),  each  inspecting 
superfine  ;  but,  in  the  opinion  of  other  experts,  there  was  a  difference, 
some  preferring  the  one  brand  and  some  the  other. 

Subsequently  to  the  sale,  and  up  to  and  including  the  28th  Januarj-, 
1853,  Gallego  and  Haxall  flour  had  advanced  to  $35  per  barrel  in  San 
Francisco  ;  and  between  that  and  the  5th  of  February  the  price  of  both 
declined  to  $18  per  barrel.  On  the  5th  of  February  the  plaintiffs 
caused  the  remainder  of  the  cargo  to  be  sold  at  public  auction,  accord- 
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ing  to  their  notice  to  the  defendant,  for  his  account,  and  at  a  great 
reduction  of  price.  The  verdict  does  not  find  any  fact  to  impugn  the 
fairness  of  this  sale.  Before  this  suit  was  commenced,  Flint,  Peabody, 
&  Co.,  assigned  their  interest  in  this  suit  to  the  plaintiffs,  of  which  the 
defendant  had  notice. 

The  verdict  is  silent  in  reference  to  the  negotiations  that  preceded  the 
contract,  and  does  not  inform  us  whether  the  cargo  was  at  any  time 
visible  to  the  defendant ;  nor  does  it  discriminate  with  exactness  the 
qualities  of  Haxall  and  Gallego  flour,  or  affirm  that  there  is  any  specific 
difference  between  them. 

It  is  evident,  from  the  verdict,  that  the  error  in  the  description  of 
the  cargo  did  not  bear  on  the  substance,  or  on  any  substantial  quality 
of  the  subject  of  the  sale.  The  subject  of  the  sale  was  a  cargo  of  flour 
of  about  two  thousand  barrels,  on  board  of  a  vessel  lying  at  a  wharf  in 
the  city ;  of  a  quality  to  be  ascertained  by  an  inspection ;  and  from 
that  inspection,  and  not  from  the  brand,  the  price  was  to  be  ascer- 
tained. The  brands  Haxall  and  Gallego  are  understood  to  refer  to 
different  mills  in  Richmond,  Virginia,  at  which  flour  is  manufactured. 
The  verdict  suflBciently  determines  that  the  difference  between  them  in 
the  market  of  San  Francisco  is  inappreciable,  at  least  by  the  mass  of 
purchasers  and  consumers.  The  case  clearly  does  not  belong  to  that 
class  in  which  the  subject-matter  of  the  contract  was  of  a  nature  wholl3" 
different  from  that  concerning  which  the  parties  to  the  contract  made 
their  engagements.  The  brand  on  the  exterior  of  the  barrels  of  flour 
was  certainly  not  of  the  substance  of  the  contract.  Young  v.  Cole, 
3  Bing.  N.  C.  724;  Gompertz  v.  Bartlett,  2  Ell.  and  B.,  19  Vt. 
R.  202. 

The  defendant  does  not  resist  the  fulfilment  of  his  agreement  for 
any  fraud ;  nor  does  the  verdict  impute  any  mala  fides  to  the 
plaintiffs. 

The  case  rests  upon  these  facts.  There  was  a  sale  of  a  cargo  of 
flour,  at  a  price  dependent  upon  the  fact  whether  the  component  parts 
inspected  superfine  or  bad,  which  was  described  as  of  one  brand,  but 
which  proved  to  be  of  another.  There  was  no  material  difference  in 
the  credit  of  the  brands,  and  the  market  price  of  the  flour  was  but 
little  affected  by  the  question  whether  the  brand  was  of  the  one  or  the 
other  mill. 

A  portion  of  the  flour  has  been  delivered  to,  and  paid  for,  and  con- 
sumed by  the  defendant.  He  made  no  offer  to  return  this  flour. 
This  flour  remained  in  the  "  Ork  "  from  the  13th  of  January  till  the 
31st  of  January,  subject  to  the  exigencies  of  the  contract.  During  that 
period  there  was  no  complaint  on  the  part  of  the  defendant.  From  tlie 
28th  of  January  till  the  5th  of  February,  when  the  refusal  to  accept  the 
remainder  of  the  flour  and  the  sale  of  it  on  account  took  place,  the  price 
of  flour  was  steadily  declining. 

It  may  be  admitted  that  the  description  of  the  flour  as  Haxall 
imported  a  warrant^'  that  it  was  manufactured   at  mills  which  used 
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that  brand ;  and  that  the  purchaser  would  have  been  entitled  to 
recover  the  amount  of  diflFerenee  in  the  value  of  that  and  an  inferior 
brand.  Powell  v.  Horton,  2  Bing.  N.  C.  668 ;  Henshaw  v.  Eobbins, 
9  Met.  83. 

But  it  cannot  be  admitted  that  tlie  purchaser  was  entitled  to  abandon 
this  contract. 

In  the  note  to  Cutter  v.  Powell,  in  Smith's  Leading  Cases,  the 
annotator  saj-s :  "  It  is  settled,  bj-  Street  v.  Blay  and  Poulton  v.  Lat- 
timore,  where  an  article  is  warranted,  and  the  warranty  is  not  complied 
with,  the  vendee  has  three  courses,  any  one  of  which  he  may  pursue. 
1.  He  maj-  refuse  to  receive  the  article  at  all.  2.  He  maj-  receive  it, 
and  bring  a  cross-action  for  the  breach  of  the  warranty.  3.  He  may, 
without  bringing  a  cross-action,  use  the  breach  of  warrant}'  in  reduc- 
tion of  damages  in  an  fiction  brought  bj'  the  vendor  for  the  price." 
The  annotator  proceeds  to  sa}',  "  That  it  was  once  thouglit,  and,  indeed, 
laid  down  by  Lord  Eldon,  in  Curtis  v.  Hannay,  3  Esp.  83,  that  he 
might,  on  discovering  the  breach  of  warranty,  rescind  the  contract, 
return  the  chattel,  and,  if  he  had  paid  the  price,  recover  it  back.  This 
doctrine,  which  was  opposed  to  Weston  v.  Downes,  Doug.  23,  is  over- 
ruled by  Street  v.  Blay,  2  B.  and  Adol.,  and  Gompertz  v.  Denton, 
1  C.  and  Mee.  205  ;  and  it  is  clear  that,  though  the  non-compliance 
with  the  warranty  will  justify  him  in  refusing  to  receive  the  chattel, 
it  will  not  justify  him  in  returning  it,  and  suing  to  recover  back  the 
price." 

The  second  and  third  propositions  of  this  learned  author  are  indis- 
putable, and  have  received  the  sanction  of  this  court.  Thornton  v. 
Wynn,  12  Wheat.  183,  as  modified  by  Withers  v.  Greene,  9  How. 
S.  C.  R.  213.  The  first  proposition,  concerning  the  right  of  the  pur- 
chaser to  .reject  the  article  because  it  varies  from  the  warrant}-,  is  an 
open  question.  In  Dawson  v.  Collins,  10  C.  B.  R.  527  (70  E.  C.  L.  R.), 
the  judges  dissent  from  it.  The  Chief  Justice  expressed  his  favor  for 
the  conclusion,  "  that  the  buj-er  has  no  right  to  repudiate  the  article," 
because  it  did  not  correspond  to  the  warranty  ;  and  Cresswell,  Justice, 
said,  "  Where  the  sale  is  of  an  individual  and  specific  thing,  the  vendee 
can  only  defend  himself,  altogether,  against  an  action  for  not  accept- 
ing it,  if  the  thing  be  utterly  worthless,  as  in  Poulton  and  Lattimore ; 
or,  in  part,  b}'  giving  the  breach  of  warranty  in  evidence  in  reduction 
of  damages."  And  this  corresponds  with  the  conclusions  of  this  court 
in  the  case  of  Thornton  v.  Wynn,  12  Wheat.  183,  where  very  similar 
language  is  used. 

But  wliile  the  first  proposition  of  the  note  in  the  Leading  Cases  is  a 
matter  of  dispute,  there  is  none  in  respect  to  the  conclusion  that  the 
purchaser  who  has  received  and  used  the  article,  and  derived  a  benefit 
from  it,  cannot  then  rescind  the  contract.  This  principle  is  stated  in 
Hunt  V.  Silk,  5  East,  449,  in  which  Lord  Ellenborough  saj's :  "  Where 
a  contract  is  to  be  rescinded  at  all,  it  must  be  rescinded  in  toto,  and 
the  parties  put  in  statu  quo.'"     And,  "  If  the  plaintiff  might  occupy  the 
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premises  two  days  bej-ond  the  time  when  the  repairs  were  to  have  been 
done  and  the  lease  executed,  and  j-et  rescind  the  contract,  why  might 
he  not  rescind  it  after  a  twelvemonth  on  the  same  account  ?  This  ob- 
jection cannot  be  gotten  rid  of.  The  parties  cannot  be  put  in  statu 
quo"  In  Perley  v.  Balch,  23  Pick.,  the  same  principle  is  applied  to 
contracts  of  sale  of  chattels.  The  court  say  :  "  The  purchaser  cannot 
rescind  the  contract,  and  yet  retain  any  portion  of  the  consideration. 
The  only  exception  is,  where  the  property  is  entirely  worthless  to  both 
parties.  The  purchaser  cannot  derive  any  benefit  from  the  purchase, 
and  yet  rescind  the  contract.  It  must  be  nullified  in  toto  or  not  at  all. 
It  cannot  be  rescinded  in  part  and  enforced  in  part."  In  Burnett  v. 
Stanton,  2  Ala.  R.  183,  the  court  say:  "A  contract  cannot  be  re- 
scinded without  mutual  consent,  when  circumstances  have  been  so 
altered  by  a  part  execution  that  the  parties  cannot  be  put  in  statu  quo; 
for  if  it  be  rescinded  at  all,  it  must  be  rescinded  in  toto."  To  the  same 
effect  is  Christy  v.  Cummins,  3  McLean,  R.  386  ;  2  Hill,  N.  Y.  R.  288, 
per  C.  J.  Nelson ;  Kase  v.  John,  10  Watts,  107.  In  Thornton  v. 
Wynn,  supra,  this  court  say :  "  That  if  the  sale  of  a  chattel  be  absolute, 
and  there  be  no  subsequent  agreement  or  consent  of  the  vendor  to  take 
back  the  article,  the  contract  remains  open,  and  the  vendee  is  put  to 
his  action  upon  the  warranty,  unless  it  be  proved  that  the  vendor  knew 
of  the  unsoundness  of  the  article,  and  the  vendee  tendered  a  return  in 
a  reasonable  time." 

If  the  verdict  had  found  that  the  defendant  had  sustained  any  dam- 
age from  the  difference  in  the  brands  on  the  flour,  the  price  would  have 
been  diminished  accordingly ;  and  so  the  defendant  might  have  been 
indemnified  upon  an  action  commenced  hy  himself,  alleging  a  breach 
of  the  contract.  But,  without  considering  whether  he  could  refuse 
to  accept  any  portion  of  the  flour  for  the  variance  from  the  letter  of 
his  contract,  we  decide  that  he  lost  this  power  when  he  applied  to 
have,  paid  for,  and  sold  the  parcels,  on  the  25th  and  31st  of  January, 
1853. 

Judgment  affirmed^ 


FIRST   NAT.  BANK  OF   CAIRO  v.  CROCKER  et  al. 

Ill  Mass.  163.    1872. 

ToET  against  Crocker,  Smith,  &  Co.  for  the  conversion  of  100  bar- 
rels of  flour.  Ayers  &  Co.,  of  Cairo,  Illinois,  had  had  dealings  with 
defendants,  who  were  commission  merchants  in  Boston.  On  August  23, 
1870,  Ayers  &  Co.  consigned  to  defendants  some  flour,  and  drew  on 
them  for  more  than  its  value,  writing  them,  "  We  will  make  it  all  rio-ht 

1  The  pRrt  of  the  opinion  relating  to  the  statute  of  limitations,  and  to  the  joinder 
of  plaintiffs,  has  been  omitted. 
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in  the  next  shipment."  The  defendants  paid  the  draft,  which  left 
Ayers  &  Co.  indebted  to  defendants  |400  or  $500.  On  August  24, 
1870,  Aj-ers  &  Co.  shipped  the  100  barrels  of  flour  in  dispute  to  Bos- 
ton, taking  a  bill  of  lading  "  consigned  to  shipper's  order,  Boston, 
Mass.,"  but  in  which  was  written,  "  St.  Louis  Mills  and  Blackburn.  For 
Crocker,  Smith,  &  Co.,  Boston,  Mass."  They  then  drew  on  defend- 
ants for  $500,  with  bill  of  lading  attached,  and  discounted  the  draft  at 
the  Bank  of  Commerce  in  St.  Louis.  Defendants  refused  to  accept  it, 
and  it  was  returned  to  the  bank  with  the  bill  of  lading,  and  by  it  to 
defendants.  The  flour  arrived  in  Boston,  September  12,  1870,  accom- 
panied by  a  way-bill,  in  which,  under  "Consignee,"  was  written, 
"Crocker,  Smith,  &  Co.,  Boston."  The  flour  was  received  by  them 
and  sold,  and  applied  on  their  account  with  Ayers  &  Co.  September 
14,  1870,  Ayers  &  Co.  drew  a  draft  for  $400  on  account  of  the  100 
barrels  of  flour  on  Goodwin,  Locke,  &  Co.,  of  Boston,  in  favor  of 
plaintiffs,  attached  to  it  the  bill  of  lading,  and  delivered  both  to  plain- 
tiffs, who  discounted  the  draft.  The  draft  was  accepted  and  paid  when 
due.  There  was  evidence  that  the  bill  of  lading  was  indorsed  in  blank 
when  delivered  by  Ayers  &  Co.,  but  when  forwarded  by  plaintiffs  the 
words,  "Deliver  within-named  flour  to  Goodwin,  Locke,  &  Co.,  or 
order,"  were  written  over  the  indorsement  of  Ayers  &  Co. 
A.  Churchill  tfe  Jl  £!.  Hudson,  for  plaintiffs. 
A.  A.  Hanney,  for  defendants. 

Ames,  J.  It  is  manifest  that  the  flour  was  not  placed  in  the  hands 
of  these  defendants  for  the  purpose  of  securing  an  existing  debt,  or 
indemnifying  them  for  an^'  advances  that  thej'  had  made.  It  was  not 
consigned  to  them  in  order  that  it  might  be  sold,  and  the  proceeds  car- 
ried to  the  credit  of  Ayers  &  Co.  in  general  account  current.  It  is 
true  that  the  consignors  knew  that  they  had  overdrawn  their  account, 
and  that  they  had  expresslj' promised  to  "make  it  all  right"  at  the 
next  shipment.  But  that  was  an  executory  contract.  The  proposed 
correction  stood  wholly  in  agreement.  A  general  promise  to  make  the 
matter  right  was  not  of  itself  suflScient  to  vest  in  the  defendants  a  title 
as  absolute  owners,  even  of  the  goods  forwarded  at  the  next  shipment, 
unless  the  circumstances  indicated,  or  at  least  were  consistent  with, 
such  an  intention  on  the  part  of  the  shippers.  But  in  this  case,  the 
consignment  and  the  draft  constituted  one  transaction.  The  bill  of 
lading  and.  the  draft  came  together ;  and  the  defendants  understood 
that  the  flour  was  sent  to  them,  subject  to  a  claim  of  $500  in  favor  of 
the  holder  of  the  draft.  They  were  to  receive  it  upon  the  trust  that 
they  were  to  pay  that  amount  out  of  the  proceeds.  The  meaning  of 
the  transaction  on  the  'part  of  the  shippers  was  that  the  defendants 
were  to  receive  it  for  that  purpose  and  upon  that  understanding  onlj-. 
It  was  as  if  they  had  said,  "  You  maj'  take  this  flour  and  sell  it  on  our 
account,  provided  you  will  accept  this  draft."  A  bill  of  lading  indorsed 
is  ouly  prima  facie  evidence  of  ownership,  and  is  open  to  explanation. 
Pratt  V.  Parkman,  24  Pick.  42.     This  bill  of  lading  was  provisional, 
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and  was  not  intended  to  vest  the  propertj-  in  the  defendants,  or  to 
authorize  their  taking  possession  of  it,  except  upon  the  condition  .of 
their  acceptance  of  the  draft.     Allen  v.  "Williams,  12  Pick.  297. 

The  act  of  the  defendants,  therefore,  in  taking  possession  of  the 
flour  was  wholly  unauthorized,  and  gave  them  neither  valid  title  nor 
lawful  possession.  Allen  v.  Williams,  ubi  supra.  In  proceeding  after- 
wards to  sell  it  as  if  it  were  their  own,  and  appropriating  the  proceeds, 
they  were  guilty  of  a  wrongful  conversion.  A  carrier  ma^-  be  a  mere 
bailee  for  the  consignor  ;  and  where  by  the  terms  of  the  bill  of  lading 
the  goods  are  to  be  delivered  to  the  consignor's  order,  the  carrier  is  his 
agent,  and  not  the  consignee's.  Moakes  v.  Nicholson,  19  C.  B.  n.  s. 
290 ;  Baker  v.  Fuller,  21  Pick.  318 ;  Merchants'  National  Bank  v. 
Bangs,  102  Mass.  292.  On  the  refusal  of  the  consignee  to  receive 
the  goods  upon  the  terms  and  for  the  purposes  for  which  they  were 
sent,  he  cannot  take  them  for  any  other  purpose.  Shepherd  v.  Harri- 
son, L.  R.  5  H.  L.  116 ;  De  Wolf  v.  Gardner,  12  Cush.  19,  23  ;  Allen 
V.  Williams,  12  Pick.  297.  The  title  to  the  flour  therefore  remained  in 
the  shipper,  whollj'  unaffected  bj'  the  consignment.  Even  in  the  case 
of  a  contract  of  sale,  the  fact  of  making  the  bill  of  lading  deliverable 
to  the  order  of  the  vendor,  when  not  rebutted  by  evidence  to  the  con- 
trarj'  is  decisive  to  show  his  intention  to  preserve  the  Jus  disponendi, 
and  to  prevent  the  property  from  passing  to  the  vendee.  Wait  v. 
Baker,  2  Exch.  1 ;  Van  Casteel  v.  Booker,  Id.  691.  The  case  of  a 
mere  consignment  to  an  agent  would  be  of  course  still  stronger. 

Upon  the  refusal  of  the  defendants  to  accept  the  consignment  upon 
the  terms  proposed,  which  refusal  was  sufficiently  manifested  by  the 
protest  of  the  draft  and  the  return  of  the  bill  of  lading,  the  owners  of 
the  flour,  Aj'ers  &  Co.,  had  a  right  to  seek  a  new  consignee,  and  to 
make  another  attempt  to  obtain  an  advance  b^^  a  draft  to  be  charged 
against  the  property.  An  arrangement  was  accordingly  made  with  the 
plaintiffs,  who  discounted  their  draft  of  $400  upon  the  securitj-  of  the 
same  bill  of  lading  that  had  been  sent  to  the  defendants  and  returned 
by  them.  If  this  bill  of  lading  was  delivered  to  the  plaintiffs,  indorsed 
in  blank  by  Ayers  &  Co.  (and  there  is  testimony  to  that  effect),  the 
transaction  would  operate  as  a  transfer  of  their  title  in  the  flour  to 
the  plaintiffs,  if  such  were  the  intention  of  the  parties.  As  the  prop- 
erty was  at  that  time  in  Boston,  it  was  ef  course  incapable  of  actual 
delivei-y  at  Cairo,  and  the  delivery  of  the  evidence  of  title,  with  the 
indorsement  upon  the  bill  of  lading,  was  all  that  could  be  done  for  the 
transfer  of  the  pioperty  fi-om  the  general  owner  to  the  new  purchaser ; 
but  it  would  be  effectual  for  that  purpose.  Conard  v.  Atlantic  Ins.  Co., 
1  Pet.  386,  445  ;  Gibson  v.  Stevens,  8  How.  384 ;  Bryans  v.  Nix,  4 
M.  &  W.  775,  791 ;  Low  v.  De  Wol^,  8  Pick.  \0\  ;  Gardner  v.  How- 
land,  2  Pick.  599  ;  Stanton  v.  Small,  3  Sandf.  230 ;  Pratt  v.  Parkman, 
24  Pick.  42.  In  Gibson  v.  Stevens,  the  court  say,  per  Taney,  C.  J. : 
' '  This  rule  applies  to  every  case  where  the  thing  sold  is,  from  its  char 
acter  or  situation  at  the  time,  incapable  of  actual  delivery."     To  the 
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extent  of  their  advance  of  mone}'  upon  the  draft,  therefore,  the  plain- 
tiffs would  be  considered  as  purchasers,  and  they  would  acquire  a 
special  property  in  the  flour  for  the  purpose  of  protecting  the  draft. 
At  the  time  of  this  transaction,  the  flour  remained  in  the  possession  of 
the  defendants,  and,  with  the  exception  of  taking  possession,  nothing 
had  been  done  on  their  part  amounting  to  a  wrongful  conversion  of  it  to 
their  own  use.  Thej'  had  not  put  it  out  of  their  power  to  replace  the 
shippers  in  the  enjoyment  of  their  rights. 

It  appears  from  the  report,  that,  when  the  bill  of  lading  was  for- 
warded the  second  time,  the  name  of  the  firm  of  Goodwin,  Locke, 
&  Co.  was  written  over  the  indorsement  of  Ayers  &  Co.  But  we 
do  not  think  that  this  fact,  whether  the  blank  indorsement  were 
filled  up  after  or  before  the  discount  of  the  draft,  would  materially 
affect  the  plaintifts'  rights.  The  bill  of  lading  was  attached  to  the 
draft,  and  the  substance  of  the  transaction  was  that  the  draft  was  dis- 
counted upon  the  security  of  the  merchandise  itself.  It  purports  to  be 
on  account  of  the  barrels  of  flour  described  in  the  bill  of  lading.  The 
flour,  although  intrusted  to  Goodwin,  Locke,  &  Co.  to  sell,  was  ap- 
propriated to  the  specific  purpose  of  the  pa3-ment  of  this  draft.  The 
bill  of  lading  was  put  in  the  plaintiffs'  hands  to  enable  them  to  hold  the 
merchandise  as  their  security,  and  the  discounting  of  the  draft  was 
the  consideration  for  the  transfer  of  the  property  to  them.  It  was  con- 
venient so  to  indorse  the  bill  of  lading,  as  to  make  it  manifest  that 
Goodwin,  Locke,  &  Co.  were  to  receive  and  dispose  of  the  goods ; 
but  they  were  to  do  so  as  trustees  and  agents  of  the  plaintiffs,  and  not 
as  proprietors  in  their  own  right.  The}'  certainlj-  acquired  no  title  in 
the  propertj'  until  they  had  accepted  the  draft,  and  when  that  event 
happened  the  goods  had  been  disposed  of  by  the  defendants,  and  had 
gone  into  the  hands  of  bona  fide  holders  without  notice,  so  as  to  be 
bej'ond  recall.  The  effect  of  this  transaction  between  the  plaintiffs 
and  Ayers  &  Co.  was  that  the  flour  was  designated  to  stand  as  col- 
lateral security  for  the  draft.  If  the  draft  had  not  been  accepted, 
the  plaintifl's  clearly  would  not  have  lost  their  title  to  the  flour.  It 
is  not  necessary  to  hold  that  the  plaintiffs  became  absolute  owners 
of  the  property ;  it  is  enough  that  they  had  a  right  of  property  and 
possession  to  secure  the  payment  of  the  draft,  and  the  right  of 
Ayers  &  Co.,  as  former  owners  of  the  specific  property  had  become 
divested,  leaving  them  only  a  right  in  the  surplus  monej'  which  might 
remain  after  a  sale  of  the  flour  and  a  payment  of  the  draft  from  the 
proceeds.  De  Wolf  v.  Gardner,  12  Cush.  19,  has  in  many  respects  a 
close  analogy  with  this  case.  There  the  general  owner  of  the  flour  was 
the  plaintiff,  and  the  defendant  was  a  partj'  claiming  under  the  new 
consignee,  and  the  court  held  that  the  plaintiff  had  parted  with  the 
right  of  property  and  could  not  maintain  his  action.  In  Bank  of 
Rochester  v.  Jones,  4,  Comst.  497,  as  in  the  case  at  bar,  the  plaintiffs 
had  discounted  a  draft  drawn  by  the  owner  of  a  quantitj-  of  flour  upon 
the  defendant,  who,  as  in  the  case  at  bar  refused  to  accept  the  draft, 
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and  claimed  to  hold  the  flour,  and  sold  it  for  the  paj'meut  of  a  balance 
due  from  the  drawer.  Instead  of  a  bill  of  lading,  there  had  been  a 
carrier's  receipt,  which  the  drawer  delivered,  unindorsed,  to  the  plain- 
tiff bank.  The  agreement  was  that  the  bank  should  hold  the  flour  as 
security  that  the  draft  should  be  accepted,  but  with  power  to  sell  it  if 
the  draft  should  not  be  accepted.  The  court  of  appeals  held  that  the 
defendant  could  not  acquire  any  property  in  the  flour,  except  by  per- 
formance of  the  condition  imposed,  namelj-,  the  acceptance  of  the  draft ; 
that  the  transaction  between  the  consignor  and  the  plaintiff  bank  gave 
to  the  latter  a  general  or  special  property  in  the  flour  ;  that  the  trans- 
action constituted  a  sale  to  the  bank  in  trust  for  the  fulfilment  of  the 
agreement ;  that  the  carrier's  receipt,  though  ,  not  indorsed,  was  sufll- 
cient  evidence  of  the  plaintiff's  right  of  possession ;  and  that  the  statute 
of  frauds  was  not  applicable,  as  the  deliverj'  of  the  receipt,  in  consid- 
eration of  the  discount  of  the  draft,  was  sufficient  to  transfer  the  title. 
In  legal  effect,  and  for  the  purpose  of  explaining  what  is  to  be  done 
with  the  merchandise,  there  can  be  no  substantial  difference  between  a 
bill  of  lading  and  a  carrier's  receipt. 

We  have  then  in  this  case  an  intent  of  the  general  owners  of  the 
flour  to  make  use  of  it  as  a  security  for  an  advance  of  money  from  the 
plaintiffs  ;  a  delivery  of  the  bill  of  lading  in  pursuance  of  that  intent ; 
and  a  valuable  and  executed  consideration  in  the  discounting  of  the 
draft.  The  fact  that  the  goods  were  in  the  custody  of  the  defendants 
would  not  prevent  this  arrangement  from  having  the  effect  to  trans- 
fer the  title  of  Ayers  &  Co.  to  the  plaintiffs.  Whipple  v.  Thaj-er,  16 
Pick.  25;  McKee  v.  Judd,  2  Kern.  622.  Whether  it  should  be 
regarded  as  a  sale,  a  pledge,  or  a  mortgage,  there  was  a  sufficient 
delivery  to  give  to  the  plaintiffs  a  special  property,  which  they  could 
enforce  by  suit  against  anj-  wrongdoer.  They  had  a  right  to  transfer 
the  property,  subject  to  the  same  trusts  upon  which  thej'  held  it  them- 
selves, to  their  correspondent  or  agent  in  Boston,  and  it  may  well  be 
that,  if  the  draft  had  been  accepted  by  Goodwin,  Locke,  &  Co.  be- 
fore the  flour  had  been  sold  and  placed  out  of  their  reach,  they  would 
have  been  the  proper  parties  to  have  brought  this  action.  But  the 
transfer  to  them  for  that  reason  wholly  failed  to  take  effect,  and  they 
acquired  no  title  to  the  flour  speciflcallj-.  If  they  had  accepted  the 
draft  before  the  flour  had  been  sold  to  a  bona  fide  purchaser,  the  case 
would  have  been  almost  exactlj'  like  Allen  v.  Williams,  above  cited. 
That  was  a  case  in  which  the  consignee  of  merchandise  refused  to 
accept  the  draft  which  accompanied  the  bill  of  lading,  and  took  pos- 
session of  the  merchandise,  claiming  as  in  this  case  the  right  to 
do  so  in  order  to  secure  a  balance  due  to  him  from  the  consignor. 
The  court  held  that  a  new  consignee  could  maintain  trover  against 
him. 

Our  conclusion  then  is,  that  at  the  time  of  the  sale  of  the  flour  by 
the  defendants,  the  plaintiffs  had  a  right  and  property  in  it,  which, 
whether    general   or    special,    and   whether    as   purchasers,   trustees, 
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pledgees,  or  mortgagees,  gave  them  a  right  of  possession  as  against  all 
wrongdoers ;  and  that  the  defendants  had  no  title  whatever  and  were 
mere  wrongdoers.  The  fact  that  the  draft  has  been  paid  by  the  new 
consignees  does  not  prevent  the  plaintiffs  from  maintaining  the  action 
for  the  benefit  and  protection  of  the  acceptors  of  the  draft,  who  with- 
out fault  of  their  own  have  been  deprived  of  the  security  upon  which 
it  was  discounted. 

Judgment  for  the  plaintiffs. 


GABARRON  et  al.  v.  KREEFT  et  al. 
L.  R.  10  Exch.  274.     1875. 

Beamwell,  B.  It  will  be  convenient  in  this  case  briefly  to  state  the 
facts,  as  I  appreciate  them.  The  defendants  bought  from  one  Munoz 
all  the  ore  of  a  certain  mine  in  Spain,  to  be  shipped  bj'  Munoz  f.  o.  b. 
at  Cartagena,  on  ships  to  be  chartered  by  the  defendants  or  by  him. 
The  ore  was  to  be  paid  for  by  bills  against  bills  of  lading,  or  on  the 
execution  of  a  charter,  and  on  a  certificate  that  there  was  enough  ore 
in  stock  to  load  the  vessel  chartered.  On  being  so  paid  for,  the  ore 
was  to  be  the  property  of  the  defendants.  Various  vessels  had  been 
loaded,  and  others  chartered,  and  various  payments  made  up  to  March, 
1872,  when  the  "Trowbridge,"  one  of  the  chartered  ships,  arrived  at 
Cartagena.  The  payments  that  had  been  made  at  that  time  exceeded 
in  amount  the  price  of  all  the  ore  shipped  and  to  be  shipped  in  all  the 
vessels  chartered  and  not  loaded ;  so  that  had  Munoz  shipped  ore  on 
the  "Trowbridge/'  he  would  have  been  entitled  to  no  payment  from 
the  defendants  in  respect  of  it.  He  had  ore  which  he  could  and  ought 
to  have  so  shipped,  taking  bills  of  lading  to  the  order  of  the  defendants. 
Instead  of  doing  this,  he,  on  the  8th  of  April,  and  before  anj'  ore  was 
put  on  board  the  "  Trowbridge,"  picked  a  quarrel  with  the  defendants, 
telegraphed  to  them  that  he  would  not  load  the  "  Trowbridge,"  on  their 
account,  and  though  they  telegraphed  to  him  threatening  him  if  he  did 
not,  he  loaded  the  "  Trowbridge  "  and  took  bills  of  lading  making  the 
shipment  to  be  by  one  Sabadie,  and  the  cargo  deliverable  to  Sabadie's 
order.  It  is  agreed  he  had  at  the  time  of  shipment  no  intention  to  ship 
for  the  defendants.  In  giving  these  bills  of  lading  the  captain  was 
clearly  justified,  as  the  charter  said  he  was  to  sign  bills  of  lading  as 
presented.  Sabadie  was  a  sham  ;  the  ore  was  the  ore  of  Munoz. 
Munoz  indorsed  Sabadie's  name  on  the  bill  of  lading,  and  then  his 
own,  and  then  pledged  it  to  the  plaintiflfs.  The  question  is,  whether 
the  plaintiffs  or  defendants  are  entitled  to  the  cargo. 

If  the  cargo  ever  belonged  to  the  defendants,  it  is  certain  that  Munoz 
could  confer  no  title  unless  by  estoppel  or  otherwise,  as  hereafter  men- 
tioned.    This  is  clear  on  principle,  and  is  shown  by  Ogle  v.  Atkinson. 
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5  Taunt.  759.  Did,  then,  the  ore  ever  belong  to  the  defendants? 
Certainly  not,  till  it  was  paid  for.  For  the  agreement  was  not  a  sale 
of  specific  property,  but  an  agreement  to  sell  all  the  ore  to  be  produced. 
Did  it  become  the  property-  of  the  defendants  on  being  paid  for?  The 
contract  says  it  shall.  But  it  seems  to  me  impossible  that  it  can  be 
so.  There  is  nothing  to  distinguish  the  ore  paid  for  from  that  not 
paid  for,  certainly  there  is  no  evidence  that  the  ore  put  on  the  "  Trow- 
bridge" was  specially  ear-marked  as  the  subject  of  the  cargo  for  it 
or  any  other  ship.  No  certificate  in  relation  to  it  was  given  as  pro- 
vided by  the  contract.  It  is  impossible  to  suppose  that  if  this  ore  had 
been  stolen  while  in  the  possession  of  Munoz,  though  after  it  was  paid 
for,  the  loss  would  have  been  the  defendants',  or  that  the  defendants 
would  not  have  had  a  right  to  reject  this  ore  and  object  to  its  being 
loaded,  or  that  Munoz  might  not  have  loaded  other  ore.  These  con- 
siderations seem  to  show  that  no  property  passed  in  this  ore  before  it 
was  put  on  board  the  ship.  Did  that  cause  the  property  to  pass? 
Now,  it  is  clear  that  Munoz  had  no  right  to  put  anj'  part  of  that  ore  on 
the  ship  except  for  the  purpose  of  its  being  delivered  to  the  defendants. 
On  the  other  hand,  it  is  equally  clear  to  me,  that  had  he  said  to  the 
captain  when  loading,  "  I  load  this  on  my  own  account,  and  not  on  the 
defendants',"  and  the  captain  had  taken  it  on  board,  the  loading,  to- 
gether with  the  other  facts,  would  not  have  passed  the  propertj'.  But 
it  does  not  appear  that  he  said  anything  till  he  presented  the  bill  of 
lading,  and  then  he  showed  that  he  had  not  loaded  for  the  defendants, 
but  for  his  own  purposes.  If  the  property  had  passed  on  taking  the 
bill  of  lading  made  out  as  it  is,  the  loading  was,  in  mj'  opinion,  nuga- 
tory. The  captain  knew  no  better,  and  was  justified  in  giving  the  bill 
of  lading  as  he  did,  but  his  doing  so  did  not  take  the  property  out  of 
the  defendants,  if  in  them,  any  more  than  it  would  if  the  ore  had  been 
bought  and  paid  for  by  the  defendants,  stored  in  their  yards,  and 
shipped  by  Munoz  as  a  mere  agent.  Ogle  v.  Atkinson,  5  Taunt.  759. 
The  question,  then,  is  reduced  to  this,  did  the  property  pass  on  actual 
shipment,  the  shipper  having  no  right  to  ship  except  to  pass  the  prop- 
erty, and  having  no  right  to  retain  possession  for  any  lien  for  the  price 
or  otherwise,  but  taking,  when  he  does  take  it,  a  bill  of  lading,  deliver- 
able otherwise  than  to  the  defendants,  to  whom  it  ought  to  have  been 
made  deliverable. 

If  this  matter  were  res  Integra,  there  would  be  strong  ground  for 
contending  it  did.  It  would  be  impossible  to  suppose  that  Munoz  could 
be  heard  to  saj',  "  I  was  doing  what  was  right  if  shipping  as  your  prop- 
erty, wrong  if  shipping  as  mine,  but  it  is  the  latter  I  did."  If  Munoz 
could  not  say  this,  neither,  it  is  argued,  could  any  one  claiming  title 
under  him. 

It  is  true  that  Munoz  had  told  the  defendants  that  he  would  not  ship 
on  their  account,  but  thej'  had  equally  told  him  he  should,  and  should 
ship  on  no  other,  and  he  shipped.  Suppose  goods  not  specific  were 
sold  to  be  delivered  by  the  seller  into  the  buyer's  cart  when  sent  for, 
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and  the  seller  said,  "I  shall  not  put  those  goods  in  j^our  cart  unless 
you  pay  more  than  the  agreed  price,"  and  the  buyer  said,  "You  shall, 
and  I  shall  send  my  cart,"  and  did,  and  the  goods  were  put  in  it 
by  the  seller,  it  is  clear  that  the  seller  could  get  no  more  than  the 
agreed  price.  I  know  that  different  considerations  may  arise  as  to 
a  cargo,  but  the  question  as  between  Munoz  and  the  defendants  is 
the  same. 

But  the  matter  is  not  res  Integra,  though  there  is  no  case  preciselj- 
in  point.  EUershaw  v.  Magniac,  6  Ex.  570  n.,  certainly  is  not.  There 
the  shipper  had  shipped  a  different  cargo  to  what  he  had  agreed  to 
ship  ;  the  captain  taking  it  on  board  knew  that.  He  was  bound  to  tell 
the  shipper  to  take  it  out  or  to  give  him  bills  of  lading  deliverable  to 
him^  I  am  aware  that  a  cargo  of  linseed  was  to  be  shipped,  and  that 
some  linseed  was  shipped.  But  the  plaintiff  had  a  right  to  reject  a 
part  cargo.  The  case  may  be  tested  thus  :  If  a  bill  of  lading  of  the  lin- 
seed had  been  given  deliverable  to  the  plaintiff,  he  might  have  refused 
to  receive  it.  Still  that  case  shows  that  a  shipper  rightfullj-  shipping 
for  a  buyer,  can  nevertheless  get  a  bill  of  lading  deliverable  to  himself. 
Neither  is  Turner  v.  Trustees  of  the  Liverpool  Docks,  6  Ex.  543  ;  20 
L.  J.  (Ex.)  393,  in  point.  For  there  the  shippers  had  a  right  of  lien 
on  the  goods  till  thej'  wei'e  paid  for  in  the  agreed  manner.  But  that 
case  also  shows  that  goods  maj'  be  put  by  the  seller  on  the  buyer's  ship 
with  nothing,  as  appears,  said  at  the  time,  and  that  nevertheless  the 
seller  may  get  a  bill  of  lading  deliverable  to  himself.  It  does  not  ap- 
pear in  that  case  that  the  shippers  at  the  time  of  shipment  said  an3-thing 
about  the  form  of  the  bill  of  lading  to  be  given,  or  reserved  to  them- 
selves any  right  as  to  it. 

Then  there  is  the  case  of  Falke  v.  Fletcher,  18  C.  B.  n.  s.  400  ;  34 
L.  J.  (C.  P.)  146,  in  which  Wiles,  J.  (p.  409),  uses  expressions  which 
go  to  show  that  a  shipper  may  ship  saying  nothing,  and  then  demand 
a  bill  of  lading  in  exchange  for  the  mate's  receipt  in  such  form  as  he 
pleases.  Wait  v.  Baker,  2  Ex.  1,  is  also  not  in  point,  because  there 
the  vendor  had  a  right  of  lien.  But  Parke,  B.,  said.:  "  The  delivery  of 
the  goods  on  board  the  ship  was  not  a  delivery  of  them  to  the  defend- 
ant, but  a  delivery  to  the  captain  to  be  carried  under  a  bill  of  lading, 
and  that  bill  of  lading  indicated  the  person  for  whom  they  were  to  be 
carried."  He  said  the  same  thing  in  Van  Casteel  v.  Booker,  2  Ex.  691 ; 
18  L.  J.  (Ex.)  9.  In  Moakes  v.  Nicholson,  19  C.  B.  n.  s.  290;  34 
L.  J.  (C.  P.)  273,  it  was  held  that  retaining  the  bill  of  lading,  though 
made  out  in  the  buyer's  name,  prevented  the  passing  of  the  property-. 
There,  however,  the  vendor  had  a  lien.  Mr.  Benjamin,  on  Sales  (p.  306), 
thus  sums  up  the  result:  "Where  goods  are  delivered  on  board  of  a 
vessel  to  be  carried,  and  a  bill  of  lading  is  taken,  the  delivery  by  the 
vendor  is  not  a  delivery  to  the  buyer,  but  to  the  captain  as  bailee  for  de- 
livery to  the  person  indicated  by  the  bill  of  lading,  as  the  one  for  whom 
they  are  to  be  carried."  The  cases  seem  to  me  to  show  that  the  act  of 
Bhipment  is  not  completed  till  the  bill  of  lading  is  given  ;  that  if  what 
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is  shipped  is  the  shipper's  property  till  shipped  on  account  of  the  ship- 
owner or  charterer,  it  remains  uncertain  on  whose  account  it  is  shipped, 
and  is  not  shipped  on  the  latter's  account  till  the  bill  of  lading  is  given 
deliverable  to  him. 

It  seems  to  me,  therefore,  that  in  this  case  the  property  never  passed 
to  the  defendants,  and  the  plaintiffs  are  entitled  to  recover.  I  feel 
bound  by  the  authorities,  which  perhaps  establish  a  more  convenient 
state  of  law  than  would  exist  if  bills  of  lading  might  be  got  deliverable 
to  one  person  while  the  property  was  in  another. 

As  to  the  question  of  estoppel,  viz.,  that  the  defendants,  having  au- 
thorized the  signing  of  bills  of  lading  as  presented,  have  authorized  an 
act  by  which  Munoz  has  been  able  to  deceive  the  plaintiffs,  I  am  of 
opinion  that  would  not  avail  the  plaintiffs  if  the  property  in  the  ore  had 
passed  to  the  defendants.  The  defendants  no  more  enabled  the  com- 
mission of  a  fraud  than  they  would  have  done  if  the  ore  had  been  their 
property,  never  that  of  Munoz,  in  their  stores,  and  Munoz  only  an  agent 
for  shipment,  and  the  charter  in  the  present  form.  What  the  defend- 
ants have  done  is,  supposing  the  property  is  theirs,  to  put  it  in  the  pos- 
session of  Munoz,  and  so  make  him  vappear  the  owner.  But  if  I  hand 
my  watch  to  a  man  to  keep  for  me,  though  I  in  a  sense  enable  him  to 
appear  to  be  the  owner,  yet  if  he  sells  or  pledges  it,  I  do  not  lose  my 
property. 

I  think  judgment  should  be  for  the  plaintiffs.^ 
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STREET  V.  .  BLAY. 
2  B.  &  Ad.  456.     1831. 

Lord  Tentekden,  C.  J.,  delivered  the  opinion  of  the  court. 

The  facts  of  the  case  were  these :  The  plaintiff,  on  the  2d  of  Feb- 
ruary, sold  the  horse  to  the  defendant  for  £43,  with  a  warranty  of 
soundness.  The  "defendant  took  the  horse,  and  on  the  same  day  "sold 
it  to  Bailey  for  £45.  Bailey,  on  the  following  day,  parted  with  it  in 
exchange  to  Osborne  ;  and  Osborne,  in  two  or  three  days  afterwards, 
sold  it  to  the  defendant  for  £30.  No  warranty  appeared  to  have  been 
given  on  any  of  the  three  last  sales.  The  horse  was,  in  fact,  unsound 
at  the  time  of  the  first  sale  ;  and  on  the  9th  of  February  the  defend- 
I  ant  offered  to  return  it  to  the  plaintiff,  who  refused  to  accept  it.  The 
question  for  consideration  is,  whether  the  defendant,  under  these  cir- 
cumstances, had  a  right  to  return  the  horse,  and  thereby  exonerate 
himself  from  the  payment  of  the  whole  price? 

>  Concurring  opinions  by  Cleasbt,  B.,  and  Kellt,  C.  B.,  have  been  omitted. 
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It  is  not  necessary  to  decide,  wliether  in  anj'  case  the  purchaser  of 
a  specific  chattel,  who,  having  had  an  opportunity  of  exercising  his 
judgment  upon  it,  lias  bought  it,  with  a  warranty  that  it  is  of  an}-  par- 
ticular quality  or  description,  and  actuall}'  accepted  and  received  it 
into  his  possession,  can  afterwards,  upon  discovering  that  the  warranty 
has  not  been  complied  with,  of  his  own  will  only,  without  the  concur- 
rence of  the  other  contracting  party,  return  the  chattel  to  the  vendor, 
and  exonerate  himself  from  the  paj-ment  of  the  price,  on  the  ground 
that  he  has  never  received  that  article  which  he  stipulated  to  purchase. 
There  is,  indeed,  authority  for  that  position.  Lord  Eldon,  in  the  case 
of  Curtis  V.  Hannay,  3  Esp.  N.  P.  C.  83,  is  reported  to  have  said,  that 
"  he  took  it  to  be  clear  law,  that  if  a  person  purchases  a  horse  which  is 
warranted  sound,  and  it  afterwards  turns  out  that  the  horse  was  un- 
sound at  the  time  of  the  warranty,  the  buj-er  might,  if  he  pleased,  keep 
the  horse  and  bring  an  action  on  the  warrant}',  in  which  he  would  have 
a  right  to  recover  the  difference  between  the  value  of  a  sound  horse 
and  one  with  such  defects  as  existed  at  the  time  of  the  warranty ;  or 
he  might  return  the  horse  and  bring  an  action  to  recover  the  full  money 
paid ;  but  in  the  latter  case,  the  seller  had  a  right  to  expect  that  the 
horse  should  be  returned  in  the  same  state  he  was  when  sold,  and  not 
by  any  means  diminished  in  value  ;  "  and  he  proceeds  to  say,  that  if  it 
were  in  a  worse  state  than  it  would  have  been  if  returned  immediately 
after  the  discoveiy,  the  purchaser  would  have  no  defence  to  an  action 
for  the  price  of  the  article.  It  is  to  be  implied  that  he  would  have  a 
defence  in  case  it  were  returned  in  the  same  state,  and  in  a  reason- 
able time  after  the  discoverj-.  This  dictum  has  ,been  adopted  in  Mr. 
Starkie's  excellent  work  on  the  Law  of  Evidence,  part  iv.  p.  645  ;  and 
it  is  there  said  that  a  vendee  maj-,  in  such  a  case,  rescind  the  contract 
altogether  by  returning  the  article,  and  refuse  to  pay  the  price,  or  re- 
cover it  back  if  paid.  It  is,  however,  extremely  difficult,  indeed  impos- 
sible, to  reconcile  this  doctrine  with  those  cases  in  which  it  has  been 
held,  that  where  the  property  in  the  specific  chattel  has  passed  to  the 
vendee,  and  the  price  has  been  paid,  he  has  no  right,  upon  the  breach 
of  the  warranty,  to  return  the  article  and  revest  the  property  in  the 
vendor,  and  recover  the  price  as  mone}'  paid  on  a  consideration  which 
has  failed,  but  must  sue  upon  the  warranty,  unless  there  has  been  a 
condition  in  the  contract,  authorizing  the  return,  or  the  vendor  has 
received  back  the  chattel,  and  has  thereby-  consented  to  rescind  the 
contract,  or  has  been  guilty  of  a  fraud,  which  destroys  the  contract 
altogether.  Weston  v.  Downes,  1  Doug.  23  ;  Towers  v.  Barrett,  1  T. 
R.  133  ;  Payne  v.  Whale,  7  East,  274 ;  Power  v.  Wells,  Doug.  24  n. ; 
and  Emanuel  v.  Dane,  3  Campb.  299,  where  the  same  doctrine  was 
applied  to  an  exchange  with  a  warranty,  as  to  a  sale,  and  the  vendee 
held  not  to  be  entitled  to  sue  in  trover  for  the  chattel  delivered,  by 
way  of  barter,  for  another  received.  If  these  cases  are  rightlj'  decided, 
and  we  think  they  are,  and  they  certainly  have  been  always  acted  upon, 
it  is  clear  that  the  purchaser  cannot  by  his  own  act  alone,  unless  in 
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the  excepted  cases  above  mentioned,  revest  the  property  in  tlie  seller, 
and  recover  the  price  when  paid,  on  the  ground  of  the  total  failure  of 
consideration ;  and  it  seems  to  follow  that  he  cannot,  by  the  same 
means,  protect  himself  from  the  payment  of  the  price  on  the  same 
ground.  On  the  other  hand,  the  cases  have  established,  that  the  breach 
of  the  warranty  may  be  given  in  evidence  in  mitigation  of  damages,  on 
the  principle,  as  it  should  seem,  of  avoiding  circuity  of  action,  Cormack 
V.  Gillis,  cited  7  East,  480  ;  King  v.  Boston,'  7  East,  481  n. ;  and  there 
is  no  hardship  in  such  a  defence  being  allowed,  as  the  plaintiff  ought  to 
be  prepared  to  prove  a  compliance  with  his  warrant}-,  which  is  part  of 
the  consideration  for  the  specific  price  agreed  by  the  defendant  to  be 
paid. 

It  is  to  be  observed,  that  although  the  vendee  of  a  specific  chattel, 
delivered  with  a  warranty,  ma}'  not  have  a  right  to  return  it,  the  same 
reason  does  not  applj'  to  cases  of  executory  contracts,  where  an  article, 
for  instance,  is  ordered  from  a  manufacturer,  who  contracts  that  it 
shall  be  of  a  certain  quality,  or  fit  for  a  certain  purpose,  and  the  article 
sent  as  such  is  never  completely  accepted  by  the  party  ordering  it.  In 
this  and  similar  cases  the  latter  may  return  it  as  soon  as  he  discover 
the  defect,  provided  he  has  done  nothing  more  in  the  mean  time  than 
was  necessary  to  give  it  a  fair  trial,  Okell  v.  Smith,  1  Stark.  N.  P.  C. 
107  ;  nor  would  the  purchaser  of  a  commodity,  to  be  afterwards  deliv- 
ered according  to  sample,  be  bound  to  receive  the  bulk,  which  maj'  not 
agree  with  it ;  nor  after  having  received  what  was  tendered  and  deliv- 
ered as  being  in  -accordance  with  the  sample,  will  he  be  precluded  by 
the  simple  receipt  from  returning  the  article  within  a  reasonable  time 
for  the  purpose  of  examination  and  comparison.  The  observations 
above  stated  are  intended  to  apply  to  the  purchase  of  a  certain  specific  u^ 
chattel,  accepted  and  received  by  the  vendee,  and  the  property  in 
which  is  completely  and  entirely  vested  in  him. 

But  whatever  may  be  the  right  of  the  purchaser  to  return  such  a 
warranted  article  in  an  ordinary  case,  there  is  no  authority  to  show 
that  he  may  return  it  where  the  purchaser  has  done  more  than  was 
consistent  with  the  purpose  of  trial,  where  he  has  exercised  the  do- 
minion of  an  owner  over  it,  by  selling  and  parting  with  the  property  to 
another,  and  where  he  has  derived  a  pecuniary  benefit  from  it.  These 
circumstances  concur  in  the  present  case ;  and  even  supposing  it  might 
have  been  competent  for  the  defendant  to  return  this  horse,  after  hav- 
ing accepted  it,  and  taken  it  into  his  possession,  if  he  had  never 
parted  with  it  to  another,  it  appears  to  us  that  he  cannot  do  so  after  the 
re-sale  at  a  profit. 

These  are  acts  of  ownership  wholly  inconsistent  with  the  purpose  of 
trial,  and  which  are  conclusive  against  the  defendant,  that  the  par- 
ticular chattel  was  his  own  ;  and  it  may  be  added  that  the  parties  can- 
not be  placed  in  the  same  situation  by  the  return  of  it,  as  if  the  contract 
had  not  been  made,  for  the  defendant  has  derived  an  intermediate 
benefit  in  consequence  of  the  bargain,  which  he  would  still  retain.    But 
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he  is  entitled  to  reduce  the  damages,  as  he  has  a  right  of  action  against 
the  plaintiff  for  the  breach  of  warrant}'.  The  damages  to  be  recovered 
in  the  present  action  have  not  been  properly  ascertained  by  the  jury, 
and  there  must  be  a  new  trial,  unless  the  parties  can  agree  to  reduce 
the  sum  for  which  the  verdict  is  to  be  entered ;  and  if  they  do  agree, 
the  verdict  is  to  be  entered  for  that  sum. 

Hule  absolute  on  the  above  terms. 


BRYANT  V.   ISBUEG. 

13  Gray  (Mass.),  607.    1859. 

Metcalf,  J.  The  precise  question  in  this  case  is,  whether  a  pur- 
chaser of  personal  property,  sold  to  him  with  an  express  warranty,  and 
taken  into  possession  by  him,  can  rescind  the  contract  and  return  the 
property,  for  breach  of  the  warranty,  when  there  is  no  fraud,  and  no 
express  agreement  that  he  may  do  so.  It  appears  from  the  cases  cited 
for  the  plaintiff  that  in  the  English  courts,  and  in  some  of  the  courts 
in  this  countrj',  he  cannot ;  and  that  his  only  remedy  is  on  the  war- 
ranty. See  also  2  Steph.  N.  P.  1296 ;  Addison  on  Con.  (2d  Amer. 
ed.)  272 ;  Oliphant's  Law  of  Horses,  88 ;  Cripps  v.  Smith,  3  Irish 
Law  R.  277. 

But  we  are  of  opinion  (notwithstanding  a  dictum  of  Parsons,  C.  J., 
in  Kimball  v.  Cunningham,  4  Mass.  505)  that,  by  the  law  of  this  com- 
monwealth, as  understood  and  practised  upon  for  more  than  forty 
years,  there  is  no  such  difference  between  the  effect  of  an  implied  and 
,  an  express  warranty  as  deprives  a  purchaser  of  any  legal  right  of  re- 
scission under  the  latter,  which  he  has  under  the  former ;  and  that  he 
to  whom  property-  is  sold  with  express  warranty,  as  well  as  he  to 
whom  it  is  sold  with  an  implied  warranty,  maj-  rescind  the  contract 
for  breach  of  warrant}',  by  a  seasonable  return  of  the  propertj',  and 
'  thus  entitle  himself  to  a  full  defence  to  a  suit  brought  against  him  for 
I  the  price  of  the  property,  or  to  an  action  against  the  seller  to  recover 
'back  the  price,  if  it  have  been  paid  to  him.  In  Bradford  v.  Manly,  13 
Mass.  139,  where  it  was  decided  that  a  sale  by  sample  was  tantamount 
to  an  express  warranty  that  the  sample  was  a  true  representative  of 
the  kind  of  thing  sold  (and  in  which  ease  there  was  no  fraud),  Chief 
Justice  Parker  said  :  "  If  a  different  thing  is  delivered,  he  [the  seller] 
does  not  perform  his  contract,  and  must  pay  the  difference,  or  receive 
the  thing  back  and  rescind  the  bargain,  if  it  is  offered  him."  This,  it 
is  true,  was  only  a  dictum,  and  not  to  be  regarded  as  a  decisive 
authority.  But  in  Perley  v.  Balch,  23  Pick.  283,  which  was  an  action 
on  a  promissory  note  given  for  the  price  of  an  ox  sold  to  the  defend- 
ant, it  was  adjudged  that  the  jury  were  rightly  instructed  that  if,  on 
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±he  sale  of  the  ox,  there  was  fraud,  or  an  express  warranty  and  a 
breach  of  it,  the  defendant  might  avoid  the  contract  by  returning  the 
ox  within  a  reasonable  time,  and  that  this  would  be  a  defence  to  the 
action.  In  Dorr  v.  Fisher,  1  Cush.  274,  it  was  said  by  Shaw,  C.  J., 
that,  "  To  avoid  circuity  of  action,  a  warranty  may  be  treated  as  a 
condition  subsequent,  at  the  election  of  the  vendee,  who  may,  upon  a 
breach  thereof,  rescind  the  contract  and  recover  back  the  amount  of 
his  purchase  monej-,  as  in  case  of  fraud.  But  if  he  does  this,  he  must 
first  return  the  property  sold,  or  do  everything  in  his  power  requisite 
to  a  complete  restoration  of  the  property  to  the  vendor ;  and  without 
this  he  cannot  recover."  The  Chief  Justice  took  no  distinction  between 
an  express  warranty  and  an  implied  one,  but  referred,  in  support  of 
what  he  had  said  (with  other  cases),  to  Perley  v.  Balch,  cited  above. 

In  1816,  when  the  case  of  Bradford  v.  Manly  was  before  this  court, 
and  afterwards,  until  1831,  the  law  of  England,  on  the  point  raised  in 
the  present  case,  was  supposed  to  be  as  we  now  hold  it  to  be  here. 
Lord  Eldon  had  said,  in  Curtis  v.  Hannay,"3  Esp.  R.  82,  that  he  took 
it  to  be  "  clear  law ; "  and  so  it  was  laid  down  in  2  Selw.  N.  P.  (1st 
ed.)  586,  in  1807,  and  in  Long  on  Sales,  125,  126,  in  1821,  and  in  2 
Stark.  Ev.  (1st  ed.)  645,  in  1825.  In  1831,  in  Street  v.  Blay,  2  B.  & 
Ad.  461,  Lord  Eldon's  opinion  was  first  denied,  and  a  contrary  opinion 
expressed  by  the  Court  of  King's  Bench.  Yet  our  court  subsequently 
(in  1839)  decided  the  case  of  Perley  v.  Balch.  The  doctrine  of  that 
decision  prevents  circuity  of  action  and  multiplicity  of  suits,  and,  at 
the  same  time,  accomplishes  all  the  ends  of  justice. 

Exceptions  sustained. 


TYLER  V.  CITY  OF  AUGUSTA. 

88  Me.  504:  34  At.  406.     1896. 

Leslie  C.  Cornish,  for  plaintiffs. 

M.  M.  Seath,  C.  L.  Andrews,  and  F.  J.  C.  Little,  for  defendant. 

Haskell,  J.  Assumpsit  for  the  price  of  two  road  machines.  The 
defendant  claims  the  contract  of  sale  to  have  been  partlj'  oral  and  partly 
in  writing,  but  the  court  considers  the  same  to  be  wholly  written.  The 
price  was  $250  per  machine,  delivered  free  of  charge  on  board  boat 
in  Boston,  discount  for  cash  within  ten  days.  The  machines  were 
seasonably  delivered  to  the  carrier  and  received  by  the  defendant.  The 
contract  contained  special  warranty'  of  excellence  in  quality  and  effec- 
tiveness in  operation.  It  is  contended  that  the  sale  was  conditioned 
upon  the  machines  meeting  the  terms  of  the  warranty,  but  the  conten- 
tion is  unsound.  The  sale  became  absolute  upon  the  delivery  of  the 
machines  to  the  earner  in  Boston.  The  title  then  passed  to  the  defend- 
ant, and  the  machines  became  its  property,  and  the  purchase  money 
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became  due.  If  the  machines  did  not  meet  tht  terms  of  the  warranty,, 
the  defendant  might  rescind  the  sale,  and  return  the  machines  to  the 
vendor,  and  become  absolved  from  liabilitj'  for  the  price  of  them. 
Nothing  short  of  a  return  of  the  machines,  or  an  offer  to  return  them 
and  a  refusal  to  receive  them  by  the  vendoi-,  would  so  operate.  There 
must  be  actual  restoration,  or  its  equivalent.  Norton  v.  Young,  3  Me. 
30  ;  Marston  v.  Knight,  29  Me.  341 ;  Houghton  v.  Nash,  64  Me.  477 ; 
Sharp  V.  Ponce,  76  Me.  350  ;  Downing  v.  Dearborn,  77  Me.  457  ;  Snow 
V.  Alley,  144  Mass.  551 ;  Morse  v.  Woodworth,  155  Mass.  249. 

Some  time  after  the  machines  had  been  received,  defendant's  niaj'or 
met  the  agent  of  plaintiff  and  told  him:  "We  had  decided  that  the 
other  machine  [a  machine  of  other  manufacture]  was  preferable,  and 
had  taken  the  other  machines,  and  that  his  machines  were  subject  to  his 
order."  Question:  "The  plaintiffs  refused  to  take  them  back,  did 
they?"  Answer:  "Yes."  On  cross-examination,  he  testifies,  in  sub- 
stance, that  plaintiffs'  agent  claimed  that  the  machines  had  been  sold  to 
the  defendant,  and  that  the  plaintiffs  would  collect  the  purchase  money 
if  they  could. 

The  plaintiffs'  place  of  business  was  in  Boston.  The  machines  were 
sold  there.  There  is  where  they  must  be  returned,  if  defendant  would 
rescind  the  sale.  Notice  that  the  machines  were  subject  to  plaintiffs* 
order  in  Augusta  is  neither  a  return  nor  an  offer  to  return  them,  and  a> 
refusal  to  receive  them  there  might  well  be  made.  The  refusal  to  take 
them  relates  to  the  place  where  they  were  tendered,  in  Augusta,  where- 
plaintiffs  were  not  bound  to  take  them.  Had  the  offer  been  to  return 
the  machines  to  the  plaintiffs  in  Boston,  maj-be  thej'  would  have  been 
received.  Until  they  were  confronted  with  a  legal  offer  of  rescission, 
plaintiffs  were  not  required  to  reject  the  machines  at  their  peril.  The- 
sale  was  not  rescinded,  and  therefore  this  action  for  the  purchase  money 
may  be  maintained. 

The  defendant  might  recoup  the  damages  sustained,  if  any,  for  breach 
of  plaintiffs'  warranty  of  the  machines  if  it  had  elected  so  to  do  ;  but  its 
counsel,  at  the  bar  and  in  his  brief,  declines,  preferring  to  rely  upon  his- 
action  to  that  end.  He  admits  that  the  plaintiffs  are  entitled  to  recover 
their  whole  claim,  if  entitled  to  recover  any  of  it.  The  discount  for 
cash  in  ten  days  is  not  available  to  the  defendant  here. 

Defaulted, 


EYERS  ET  AL.  V.  HADDEN  et  al. 

70  Fed.  R.  (U.  S.  Cir.  Court,  W.  D.  Wis.)  648.    1895. 

Jackson  &  Jackson,  for  plaintiffs. 
Fethers,  Jeffris  S  Fifield,  for  defendants. 

Bonn,  District  Judge.-    This  is  an  action  brought  by  the  plaintiffs, 
who  are  citizens  of  North  Dakota,  against  the  defendants,  who  are- 
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citizens  of  Wisconsin,  upon  a  warranty  in  the  sale  of  a  stallion.  The 
defendants  are  importers  of  blooded  horses  at  Janesville,  Wis.,  and  on 
March  11,  1893,  sold  to  the  defendants  an  imported  stallion,  by  a  bill 
of  sale  containing  the  following  printed  warranty  :  — 

"  We  hereby  guaranty  the  above-named  horse  to  be  a  reasonable  foal  getter,- 
with  proper  care  and  handling.  In  case  he  should  prove  not  to  be  so,  we 
agree  to  replace  him  with  another  horse  of  same  breed  and  price,  upon  deliv- 
ery to  us  of  the  above-named  horse  at  our  stables  without  cost  to  us,  if  as 
sound  and  in  as  good  condition  as  when  purchased  of  us." 

The  case  was  tried  before  a  jury  at  La  Crosse  in  September,  1895, 
and  a  verdict  rendered  in  favor  of  the  plaintiffs  for  $1,350.  The  price 
paid  for  the  stallion  was  $2,700.  The  plaintiffs'  evidence  was  directed 
to  show  that  the  horse,  instead  of  being  a  reasonable  foal  getter,  was 
what  is  known  among  horsemen  as  a  "  ridgling,"  and  nearly  worthless 
as  a  foal  getter.  The  plaintiffs'  evidence  went  to  show  that  during  the 
season  of  1893,  when  the  plaintiffs  stood  him  for  service,  he  got  only 
about  10  per  cent,  of  mares  served  with  foal,  and  that  his  value  was  not 
more' than  that  of  a  common  workhorse,  or  about  $150.  After  the  evi- 
dence was  in,  the  defendants  asked  the  court  to  direct  a  verdict  in  their 
favor,  on  the  ground  that  the  evidence  showed  that  plaintiffs  did  not 
return  the  horse  according  to  the  conditions  of  the  warranty,  and  give 
the  defendants  the  opportunity  to  replace  him  with  another  horse.  The 
court  overruled  the  motion  pro  forma,  reserving  the  question  for  further 
argument  upon  a  motion  for  a  new  trial,  in  case  there  should  be  a  ver- 
dict in  favor  of  the  plaintiflfs.  That  motion  has  now  been  heard,  and 
fully  argued  and  considered,  and  the  court  is  of  opinion  that  it  must  be 
overruled.  The  rule  is  laid  down  in  28  Am.  &  Eng.  Enc.  Law,  827, 
as  follows :  — 

"  In  a  sale  of  certain  classes  of  articles,  the  contract  of  sale  frequently  speci- 
fies the  buyer's  remedy  in  case  the  warranty  is  not  complied  with.  The 
buyer  is  not  concluded  by  such  a  provision,  however,  but  may  waive  the 
special  remedy,  and  proceed  as  if  the  contract  had  been  silent  in  that  particu- 
lar. The  special  remedy  usually  allowed  in  such  contracts  is  the  privilege  of 
returning  the  article,  if  it  proves  not  to  be  as  warranted,  and  to  receive  back 
the  price  paid." 

And  it  seems  to  be  fully  supported  by  the  authorities.  One  of  the 
leading  and  best  considered  cases  on  the  subject  is  that  of  Manufactur- 
ing Co.  V.  Gardner,  10  Cush.  88.  In  that  case  the  court,  by  Metcalf, 
J.,  says :  — 

"  When  a  seller,  in  addition  to  a  warranty  of  property,  makes  a  promise  to 
take  it  back  if  it  does  not  conform  to  the  warranty,  we  cannot  hold  that  such 
superadded  provision  rescinds  and  vacates  the  contract  of  warranty.  We  are 
of  opinion  that  in  such  case  the  buyer  has,  if  not  a  double  remedy,  at  least  a 
choice  of  remedies,  and  may  either  return  the  property  within  a  reasonable 
time,  or  keep  it  and  maintain  an  action  for  breach  of  the  warranty." 
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The  same  ruling  was  made  by  the  Supreme  Court  of  Connecticut 
in  an  opinion  by  Park,  C.  J.,  in  Shupe  v.  CoUender,  56  Conn.  489. 
In  Perriue  v.  Serrell,  30  N.  J.  Law,  454,  the  action  was  on  a  war- 
ranty in  the  sale  of  a  horse,  with  a  provision  that  if  the  horse  did 
not  suit  he  might  be  returned,  and  the  seller  would  take  him  back  and 
send  one  that  would  suit.  The  court  held  that  this  latter  provision  was 
iudependent  of  the  warranty,  and  that  the  purchaser  was  not  obliged  to 
return  the  horse,  but  could  maintain  his  action  upon  the  warrant3'.  In 
Love  V.  Ross,  recently  decided  (October,  1893)  bj'  the  Supreme  Court 
of  Iowa,  reported  in  56  N.  W.  529,  the  contract  was  for  the  sale  of  a 
stallion,  with  a  warranty  that  he  was  a  reasonably  sure  foal  getter 
under  favorable  circumstances,  and  in  default  of  which  the  purchasers 
could  return  the  stallion  to  the  sellers  in  as  good  condition  as  he  was 
then  in,  and  the  sellers  would  exchange  him  for  another,  giving  or  re- 
ceiving the  actual  difference  of  value  in  the  two  animals.  In  my  judg- 
ment the  case  is  not  distinguishable  from  the  one  at  bar.  It  was  held 
that  the  purchasers  had  the  right  to  retain  the  horse  and  to  recover 
damages  for  the  breach  of  the  warranty,  or  to  return  him  and  receive 
another  horse  in  exchange  upon  the  terms  stated.  Hefner  v.  Haj-nes, 
by  the  same  court,  decided  in  1894,  reported  in  57  N.  W.  421,  holds  to 
the  same  rule  under  a  similar  warrant}'  in  the  sale  of  a  staUion.  The 
Supreme  Court  of  Minnesota  in  Mandel  v.  Buttles,  21  Minn.  391,  and 
Fitzpatrick  v.  D.  M.  Osborne  &  Co.,  50  Minn.  261,  has  held" the  same 
doctrine,  following  Manufacturing  Co.  v.  Gardner,  supra.  Kemp  v. 
Freeman,  42  111.  App.  600,  was  an  action  upon  the  following  warranty 
on  the  sale  of  a  stallion  :  — 

"  We  warrant  the  animal  to  be  sound  and  healthy,  and  in  every  respect  an 
average  breeder ;  and,  in  case  he  fails  to  be  an  average  breeder,  we  agree  to 
take  him  back  and  replace  him  with  another  horse  of  equal  value  and  merits." 

And  the  court  says  :  — 

"  The  transaction  between  the  parties  was  an  unconditional,  absolute,  and 
fully  completed  sale,  with  a  warranty  of  the  seller  superadded.  Had  there 
been  no  condition  in  the  contract  by  which  the  appellants  bound  themselves  to 
take  the  stallion  back  in  case  of  a  breach  of  the  warranty,  the  appellee  could 
only  have  kept  the  horse  and  sought  damages  for  the  breach.  The  clause  by 
which  the  appellants  agreed  that  the  horse  might  be  returned  if  there  was  a 
breach  of  the  warranty  only  operated  to  give  the  appellee  that  privilege,  which 
otherwise  he  would  not  have  had." 

The  Supreme  Court  of  Wisconsin  has  affirmed  the  same  doctrine 
in  Osborne  v.  McQueen,  67  Wis.  392,  and  in  Park  v.  Richardson  & 
Boynton  Co.,  81  Wis.  399. 

I  have  examined  all  the  cases  cited  by  the  defendants  in  opposition 
to  this  construction  of  the  warranty,  and  have  not  found  one  that  may 
be  properly  said  to  take  the  other  view  and  support  the  defendants' 
contention.      In  most  of  them  there  is  a  plain  obligation  upon  the  pui^- 
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chaser  to  return,  either  expressed  or  necessarily  implied.  One  case 
which  is  relied  upon  by  the  defendants  is  Himes  v.  Kiehl,  154  Pa. 
St.  190,  25  Atl.  632.  In  that  case  the  warranty  related  to  the  sale  of 
an  engine,  and  the  point  made  b}'  the  defendants  in  an  action  upon  the 
warranty  was  based  upon  the  proposition  that  the  guaranty  in  suit  was 
"that  the  engine  would  give  sufficient  power  to  run  the  separator,  or 
that  they  would  take  it  back,"  and  that  the  plaintiffs,  without  com- 
plaint or  offer  to  return  the  engine,  continued  to  use  it,  and  afterwards 
sold  it,  without  an  offer  to  return.  The  court  held  the  contention  good, 
and  that  it  should  have  been  affirmed.  In  that  case  it  was  clearly  a 
condition  of  the  guaranty  that  the  engine  should  be  taken  back  if  it  did 
not  give  sufficient  power  to  run  the  separator.  That  was  all  the  guar- 
anty there  was.  In  another  case  much  relied  upon  on  the  hearing  (Hills 
V.  Bannister,  8  Cow.  32),  there  was  a  sale  of  a  church-bell,  and  the 
vendor  had  guaranteed  that  it  should  not  crack  for  one  year,  and  to 
recast  it  if  it  did  crack.  It  was  properly  held  that  an  action  was  not 
maintainable  without  first  giving  the  sellers  an  opportunity  to  i-ecast  the 
bell.  That  was  the  substance  of  their  guaranty,  —  that  they  would  re- 
cast the  bell  in  case  it  cracked  within  the  year,  —  and  the  law  would  not 
hold  tliem  to  any  other  or  different  measure  of  relief. 

In  the  proper  construction  of  the  warranty  in  the  case  at  bar,  there 
are  one  or  two  other  considerations  which  I  think  should  have  some 
weight.  The  warranty  is  in  print,  being  part  and  parcel  of  a  printed 
blank  for  the  sale  of  horses  by  the  defendants,  furnished  and  in  com- 
mon use  hy  them.  The  guarant}'  is  absolute  and  complete  in  itself, 
closing  with  a  full  stop.  The  provision  for  a  return  of  the  horse,  which 
is  superadded,  does  not  in  terms  make  it  obligatory  upon  the  pur- 
chasers to  return  him.  It  only  says  that  upon  his  deliver}-  to  the 
sellers  without  cost,  if  as  sound  and  in  as  good  condition  as  when  pur- 
chased, the  sellers  will  replace  him  with  another  horse.  It  is  only  by 
construction  that  any  obligation  can  be  put  upon  the  purchasers  to 
return  the  horse.  It  would  have  been  very  easy  b}-  the  change  of  a 
few  words,  to  have  placed  the  obligation  upon  the  purchasers,  in 
express  terms,  that  is  now  sought  to  be  put  upon  them  by  construction. 
Under  these  circumstances,  it  would  seem  proper  to  apply  the  rule  that 
is  sometimes  applied,  that,  when  there  is  doubt  about  the  proper 
construction,  to  construe  the  contract  most  strongly  against  the  person 
furnishing  the  printed  blank  containing  the  provision  in  question. 

It  is  evident  tliat,  if  the  construction  contended  for  by  the  de- 
fendants be  the  true  one,  the  remedy  under  the  warranty,  in  the  cir- 
cumstances of  this  case,  might  amount  to  but  very  little.  Under  the 
Ijrovision  that  the  horse  must  be  as  sound  and  in  as  good  condition 
when  returned  as  at  the  time  of  the  sale,  it  is  evident  that  the  pur- 
chasers could  refuse  to  receive  him  back  if  he  lacked  in  any  degree  of 
being  in  as  good  condition  as  when  sold.  The  sale  was  in  March- 
The  foal-getting  qualities  of  the  horse  could  not  be  tested  until  late  ia 
the  season  of  that  year.     If  in  the  mean  time  a  ring-bone  or  spavin  or 
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other  defect  should  come  upon  the  horse,  or  he  should  have  any  dis- 
temper or  sickness  common  to  horses,  without  any  fault  on  the  plain- 
tiffs' part,  and  perhaps  from  causes  existing  before  the  sale,  the  vendors 
might  refuse  to  receive  the  horse  back,  though  the  defect  may  have  had 
no  relation  to  or  effect  upon  his  value  for  the  purposes  for  which  he 
was  sold,  in  which  case  the  purchasers  would  have  no  benefit  from  the 
warranty.  There  is  a  provision  in  writing  filled  into  the  blank  which 
shows  quite  clearly  that  the  vendors  intended  to  have  it  in  their  power 
to  take  advantage  of  any  slight  defect  or  ailment  whatsoever  in  the 
horse  arising  after  the  sale,  though  it  should  have  no  relation  to  his 
qualities  as  a  foal  getter.     That  provision  is  this,  that : 

"  In  case  this  horse  is  returned  on  account  of  not  being  a  reasonable  foal 
getter,  a  lump  on  inside  right  fore  leg,  and  below  the  knee,  shall  not  be  con- 
sidered a  blemish  and  reason  for  not  taking  him  back,  as  a  small  injury  ap- 
pears there  now." 

If  he  did  not  prove  to  be  a  good  foal  getter,  which  could  not  be 
tested  until  one  seasoh  had  elapsed,  and  could  not"  be  returned  on 
account  of  some  small  blemish  not  affecting  materially  his  value,  which 
rendered  him  in  not  so  good  a  condition  as  at  the  time  of  the  sale,  the 
warranty  would  be  of  no  appreciable  value,  if  there  were  no  remedy-  for 
a  breach  except  to  return  the  horse.  Such  a  result,  considering  the 
language  used,  could  hardly  have  been  in  the  contemplation  of  the 
parties. 

The  motion  for  a  new  trial  is  denied. 


§  7.    Seller's  Duty  to  give  Possession. 

WOOD   V.   MANLEY. 
11  Ad.  &  E.  34.    1839. 

Trespass  for  breaking  and  entering  plaintiff's  close.  Plea  (besides 
others  not  material  here),  as  to  entering  the  close,  that  defendant,  be- 
fore the  time  when,  etc.,  was  lawfully  possessed  of  a  large  quantity  of 
hay,  which  was  upon  plaintiff's  close,  in  whicli,  etc.,  and  that  defend- 
ant, at  the  times  when,  etc.,  by  leave  and  license  of  the  plaintiff  to  him 
for  that  purpose  first  given  and  granted,  peaceably  entered  the  close, 
to  carry  off  the  said  hay  and  did  then  and  there  peaceably  take  his  said 
hay  from  and  out  of  the  said  close,  as  he  lawfully,  etc.,  which  are  the 
said  alleged  trespasses,  etc.     Replication,  de  injuria. 

On  the  trial  before  Erskine,  J.,  it  appeared  that  the  plaintiff  was 
tenant  of  a  farm,  including  Jhe  locus  in  quo;  and  that,  his  landlord 
having  distrained  on  him  for  rent,  the  goods  seized,  comprehending  the 
hay  mentioned  in  the  ple^,  were  sold  on  the  premises  ;  the  conditions 
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of  the  sale  being,  that  the  purchasers  might  let  the  hay  remain  on  the 
premises  till  the  Lady-day  following  (1838),  and  enter  on  the  premises 
in  the  meanwhile  as  often  as  they  pleased,  to  remove  it.  The  defend- 
ant purchased  the  hay  at  the  sale ;  and  evidence  was  given  to  show 
that  the  plaintiff  was  a  part^'  to  these  conditions.  After  the  sale,  on 
26th  Januarj-,  1838,  plaintiff  served  upon  defendant  a  written  notice 
not  to  enter  or  commit  anj'  trespass  on  his,  the  plaintiffs,  premises.  In 
February  following,  defendant  served  plaintifE  with  a  written  demand 
to  deliver  up  the  haj-,  or  to  suffer  him,  defendant,  to  have  access  thereto 
and  carry  it  away  ;  threatening  an  action  in  default  thereof.  The  plain- 
tiff, however,  locked  up  the  gate  leading  to  the  locus  in  quo,  where  the 
hay  was;  and  the  defendant,  on  the  1st  March,  1838,  broke  the  gate 
open,  entered  the  close,  and  carried  away  the  hay.  The  learned  judge 
told  the  jury  that,  if  the  plaintiff  assented  to  the  conditions  of  sale  at 
the  time  of  the  sale,  this  amounted  to  a  license  to  enter  and  take  the 
goods,  which  license  was  not  revocable  ;  and  he  therefore  directed  them 
to  find  on  this  issue  for  the  defendant,  if  they  thought  the  plaintiff  had 
so  assented.    Verdict  for  the  defendant. 

Crowder  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 

Lord  Denman,  C.  J.  Mr.  Crowder's  argument  goes  this  length,  — 
that,  if  I  sell  goods  to  a  party  who  is,  by  the  terms  of  the  sale,  to  be 
permitted  to  come  and  take  them,  and  he  pays  me,  I  may  afterwards 
refuse  to  let  him  take  them.  The  law  countenances  nothing  so  absurd 
as  this  :  a  license  thus  given  and  acted  upon  is  irrevocable. 

Coleridge,  J.  The  pleadings  raise  the  issue  whether,  when  the  act 
complained  of  was  done,  the  leave  and  license  existed  ;  it  did  exist  if 
it  was  irrevocable  ;  and  I  think  it  was  irrevocable.  Although  no  one  of 
the  cases  referred  to  is  exactlj'  the  same  as  this,  yet  all  proceed  on  the 
principle  that  a  man,  who,  by  consenting  to  certain  terms,  induces 
another  to  do  an  act,  shall  not  afterwards  withdraw  from  those  terms. 

Mule  refused.^ 


DAVIS   V.   GILLIAM. 

14  Wash.  206  :  44  Pac.  119.     1896. 

Gordon,  J.  The  complaint  in  this  action  alleges  that  on  the  1st 
day  of  July,  1890,  the  appellant  was  the  owner  of  about  800  head  of 
horses,  then  on  what  is  known  as  the  "Crab  Creek  Eange"  in  the 
counties  of  Adams  and  Douglas ;  that  on  that  day  he  entered  into  a 
contract  with  the  respondents,  wherein  and  whereb3'  he  agreed  to  sell 
and  deliver  said  horses  to  them  at  the  rate  of  $30  per  head,  the  deliv 
ery  of  the  horses  to  be  made  at  the  fall  round-up  of  that  year.  Four 
thousand  dollars  of  the  purchase  price  was  to  be  paid  at  the  time  of 
making  the  contract,  and  the  balance  in  one,  two,  three,  four,  and  five 

1  Patteson  and  Williams,  JJ.,  delivered  brief  concurring  opinions- 
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j-ears.  The  first  payment  was  to  be  made  by  promissory  note  in  the 
sum  of  $4,000,  dated  July  1,  1890,  payable  one  year  thereafter.  The 
complaint  also  alleges  that  on  or  about  the  1st  of  September,  1890,  the 
fall  round-up  being  about  to  take  place,  appellant  notified  the  respond- 
ents that  he  was  ready  to  deliver  the  horses,  and  requested  them  to 
attend  at  the  range  for  the  purpose  of  receiving  them  as  counted,  and 
that  at  that  time  he  was  ready  to  deliver  the  same  and  proceed  with 
the  contract,  but  that  the  respondents  neglected  and  refused  to  receive 
or  accept  the  horses,  or  proceed  any  further  with  the  contract ;  that,  at 
the  time  of  the  occurrence  of  the  breach,  the  band  of  horses  were  not 
worth  to  exceed  $10,000  in  value.  The  respondents  answered,  denying 
the  several  allegations  of  the  complaint,  and  alleging  affirmatively  that 
they  were  induced  to  enter  into  an  agreement  wherebj'  the  appellant 
agreed  to  deliver  800  horses  of  a  certain  kind  and  description  to 
respondents  on  the  1st  day  of  September,  1890,  for  which  horses  they 
agreed  to  pay  $30  per  head;  that  on  the  1st  day  of  September  there- 
after they  were  ready  and  willing  to  receive  and  accept  the  horses  in 
accordance  with  the  terms  of  their  contract  of  purchase,  and  for  that 
purpose  attended  at  the  range  where  said  horses  were  located,  but  that 
the  appellant  did  not  at  that  time  deliver  or  offer  to  deliver  said  horses, 
or  any  of  them  ;  and,  further,  that  the  representations  of  the  appellant 
as  to  the  description  and  kind  of  horses  which  he  pretended  to  own,  and 
to  be  able  to  sell  and  deliver  to  respondents,  were  false  and  fraudulent, 
etc.  The  trial  resulted  in  a  verdict  for  the  respondents,  and  from  an 
order  denying  his  motion  for  a  new  trial,  and  from  judgment  upon  the 
verdict,  the  plaintiff  has  appealed. 

The  sole  ground  relied  upon  for  a  reversal  is  that  the  court  erred  in 
its  charge  to  the  jury,  and  in*  refusing  to  give  particular  instructions 
requested  bj'  the  appellant.  The  respondents,  while  not  conceding 
that  anj'  error  was  committed  bj'  the  trial  court  either  in  giving  the 
instructions  complained  of  or  in  refusing  to  give  others  as  requested  by 
appellant,  insist  that  the  verdict  is  right  under  the  evidence,  and  that 
the  appellant  failed  to  show  any  offer  or  readiness  to  deliver  the  horses 
in  pursuance  of  the  agreement ;  and,  further,  that  it  affirmatively 
appeared  from  the  testimon}^  that  he  was  not  in  possession  of  the 
horses  either  at  the  time  of  the  contract  or  at  the  time  provided  therein 
for  a  delivery  of  the  horses,  nor  until  nearl}'  a  year  thereafter.  .  .  . 
After  a  careful  examination  of  the  entire  record,  we  have  reached  the 
conclusion  that  this  contention  of  respondents  must  be  upheld.  "While 
detached  portions  might  be  construed  otherwise,  still,  when  considered 
as  a  whole,  the  testimony  clearly  and  unmistakably  shows  that  the 
appellant  was  never  in  a  position  to  carrj'  out  his  contract  by  delivering 
the  horses  prior  to  July,  1891,  and  that  in  the  mean  time  about  100  of 
the  band  had  been  shipped  out  of  the  State,  and  disposed  of.  Appel- 
lant's own  testiraonj'  shows  that,  at  the  time  of  entering  into  the  con- 
tract, the  horses  were  in  the  possession  of  one  Glasspoole,  who  claimed 
an  interest  in  them  ;  that  one  of  the  respondents,  at  appellant's  request, 
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accompanied  appellant  to  the  range  where  the  horses  in  question  were 
located  at  or  about  the  time  of  the  round-up,  but  that  appellant  was 
unable  to  deliver  am*  of  the  horses  to  respondents  at  that  time  because 
of  the  refusal  of  Glasspoole  to  surrender  possession  of  them ;  tliat 
thereupon  they  returned  to  the  city  of  Spokane,  distant  some  75  miles 
from  the  range,  where,  on  the  27th  day  of  August,  1890,  the  appellant 
entered  into  a  written  contract  with  Glasspoole,  a  copy  of  which  con- 
tract was  attached  to  the  deposition  of  Glasspoole,  and  put  in  evidence 
by  appellant.  This  contract  recited  that  the  propertj',  to  wit,  "a  cer- 
tain band  of  horses,  supposed  to  contain  about  800  head,  .  .  .  now  on 
the  Crab  Creek  Range,  etc. ,  are  part  of  the  same  band  and  its  increase 
bought  by  the  first  and  second  parties  [Glasspoole  being  party  of  the 
first  part,  and  the  appellant  party  of  the  second  part,  to  said  contract] 
and  John  Davis  from  J.  L.  Dow,"  etc.  In  said  contract  said  Glass- 
poole agreed  to  sell  his  interest  in  and  to  said  property  to  the  appellant, 
in  consideration  of  the  appellant's  delivering  to  Glasspoole  respondents' 
note  for  $4,000,  and  a  bond  of  appellant  with  sufficient  sureties  to  in- 
sure the  prompt  payment  to  said  Glasspoole  of  said  note  at  maturity. 
This  contract  also  provided  that  Glasspoole  should  remain  in  possession 
of  the  horses  until  tlieir  exact  number  should  be  ascertained  by  count- 
ing, etc.,  and  until  paj-ment  was  made  as  therein  provided.  It  further 
appears  from  the  testimony  of  appellant  that  the  $4,000  note  (executed 
by  respondents),  which,  under  the  terms  of  the  contract  with  Glass- 
poole, appellant  was  required  to  deliver  to  Glasspoole  before  he  could 
obtain  possession  of  the  horses,  was  at  that  time  held  by  the  First 
National  Bank  of  Walla  Walla,  where  appellant  had  theretofore 
pledged  it  as  collateral  to  his  own  note  for  something  over  $3,000 ; 
and  it  further  appears  that,  up  to  the  time  of  the  trial,  he  had  not  pro- 
cured the  return  of  said  $4,000  note ;  and  that  Glasspoole  continued 
in  the  possession  of  all  of  the  horses  until  Jul3%  1891,  in  the  mean  time 
shipping  about  100  of  the  horses  out  of  the  State  to  the  State  of 
Illinois,  where  they  were  sold.  Such  was  the  condition  of  the  case 
made  by  the  appellant.  It  seems  plain  that,  to  entitle  the  appellant  to 
a  recoverj-,  the  testimony  should  have  shown  an  ability  upon  his  part 
to  deliver  the  horses  in  question  in  accordance  with  the  terms  of  the 
contract.  The  undisputed  proof,  as  we  think,  however,  shows  that  he 
was  wholly  unable  to  make  a  delivery  because  of  the  interest  which 
Glasspoole  owned  in  the  horses,  coupled  with  his  refusal  to  surrender 
possession  of  them.  It  follows  that,  if  anj'  error  was  committed  in  the 
charge  of  the  court,  it  was  wholly  immaterial.  It  is  a  familiar  rule  that 
a  good  verdict  cures  all  errors  and  irregularities  in  the  proceedings, 
and  that  errors  growing  out  of  a  charge  are  always  to  be  disregarded 
when  "  the  verdict  is  so  plainly  in  accordance  with  the  evidence  that  it 
follows  as  a  conclusion  of  law  thereon."     Thomp.  Trials,  §  2403. 

It  appearing  to  us,  from  -a  consideration  of  the  entire  record,  that 
substantial  justice  has  been  done,  the  judgment  appealed  from  will  be 
affirmed. 


448      -  HILLSTEAD  V.    HOSTETTEE.  [CHAP.  V. 

HILLSTEAD  et  al.  v.  HOSTETTER  et  al. 

46  Minn.  393  :  49  N.  W.  192.    1891. 

A.  C.  Wilkinson,  for  appellants. 

H.  Steenerson  and  W.  H.  Averill,  for  respondents. 

Vanderburgh,  J.  The  plaintiffs  sue  to  recover  for  a  bill  of  goods 
sold  and  delivered  to  the  defendants  and  to  Carver  Bros.,  lumbermen, 
at  the  request  and  bj'  the  order  of  the  defendants.  The  account,  as 
rendered,  is  admitted  by  the  pleadings  to  be  correct,  except  as  to  an 
alleged  excess  of  $9.25  in  the  account  with  Carver  Bros.  The  only 
issue  in  the  case  litigated  was  whether  the  goods  were  furnished  under 
an  agreement  that  they  were  to  be  paid  for  bj'  the  defendants  in  lumber. 
The  defendants  allege  that  such  was  the  agreement  and  the  plaintiffs 
deny  it. 

The  parties  live  in  the  same  town,  the  plaintiffs  being  dealers  in 
general  merchandise,  and  the  defendants  engaged  in  selling  lumber. 
The  defendants'  evidence  tends  to  prove  that  in  December,  1888,  they 
and  the  Carvers  were  trading  with  another  merchant,  and  that  at  the 
request  of  the  plaintiffs  he  made  an  arrangement  with  them  to  deal  with 
them,  and  "  take  goods  for  lumber,"  and,  "  that,  at  plaintiffs'  request, 
Carver  Bros.,  who  were  lumbering  for  defendants,  were  also  induced  to 
get  their  supplies  of  plaintiffs,  to  be  paid  for  in  the  same  way.  There 
was  no  error  in  allowing  the  defendants  to  show  that  this  change  was 
made,  and  that  the  latter  requested  the  Carvers  to  trade  with  plaintiffs 
on  their  account.  This  was  an  item  of  evidence  confirmatory'  of  the 
defendants'  claim  as  to  the  nature  of  the  agreement.  One  of  the 
Carvers  (O.  F.  Carver)  sworn  for  the  defendants  testified  that  there 
was  some  trouble  with  plaintiffs  about  their  orders,  and  that  one  of  the 
plaintiffs  explained  to  him  that  the  reason  was  that  the  pass-book  was 
not  presented,  but  said  ' '  that  it  was  all  right,"  he  "  had  made  a  trade 
with  Hostetter,"  and  "  should  need  a  considerable  lumber  in  the 
spring."  The  witness  also  testified  that  he  told  him  in  the  same  con- 
versation what  Hostetter  had  said  "  that  he  had  made  a  trade  with  him 
to  get  goods  there,  and  that  he  was  going  to  take  lumber."  0.  P. 
Carver  also  testified  that  he  changed  his  trade  to  plaintiffs  at  Hostetter's 
request.  .  .  . 

After  plaintiffs'  account  was  rendered  to  the  defendants,  in  the  spring 
of  1889,  the  latter,  on  or  about  June  1st,  by  their  attornej',  sent  them 
written  notice  that  they  were  read}'  to  deliver  the  lumber  according  to 
agreement,  and  awaited  their  order.  This  was  objected  to  b^'  the 
plaintiffs,  but  was  received  by  the  court  for  the  purpose  of  showing  that 
the  defendants  were  ready  and  willing  to  perform  the  contract.  We 
find  no  exception  in  the  record  to  this  ruling.  The  court  instructed  the 
jury  that  they  could  only  consider  it  for  the  purpose  mentioned ;  and 
we  think  there  was  no  error  in  submitting  the  evidence  to  the  jury.    The 
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time  for  the  delivery  of  the  lumber  and  the  prices  are  not  specified  in 
the  agreement  testified  to  by  the  defendants.  It  was  sufficient  that  they 
were  read}'  and  willing  to  furnish  it  when  called  for.  They  had  a 
kimber-j-ard  amply  stocked,  and  it  was  the  plaintiffs'  duty  to  apply  for 
and  select  the  lumber  in  paj-ment  of  the  amount  of  their  claim  ;  and 
they  would  be  entitled  to  it  at  the  current  market  rates.  Bish.  Cont. 
§  1436 ;  Beede  v.  Proehl,  34  Minn.  498.  We  have  very  carefully  ex- 
amined the  entire  record,  and  find  no  errors  warranting  a  new  trial. 

Order  affirmed.^ 


LINCOLN  V.   GALLAGHEE, 
79  Me.  189.    1887.    Reported  supra,  p.  380. 


BAGBY  V.  WALKER. 
78  Md.  239.     1893.    Reported  supra,  p.  29. 


NIGHTINGALE  et  al.  v.  EISEMAN  et  al. 

121  N.  Y.  288:  24  N.  E.  475.     1890. 

Earl,  J.  On  the  4th  day  of  January,  1886,  the  plaintiffs  were 
manufacturers  of  silk  at  Paterson,  N.  J.,  and  the  defendants  were 
dealers  in  silk  doing  business  In  the  city  of  New  York.  On  that  day  an 
agent  of  the  plaintiffs,  who  was  engaged  in  selling  silk  for  them  on  a 
salary,  called  upon  the  defendants  at  their  place  of  business,  and  took 
from  them  the  following  order :  — 

Order  No.  11.  January  4th,  1886. 
Ship  by  Ex.  Eiseraan  &  Co., 

BillMach.  Grand  St.,  City. 

Duplicate  No. 


Term  6-10  1  per  cent,  special. 
Delivery. 


25  pes.,  Feb.  20. 
50  pes.,  Moh.  1st. 

Balance  before  Mob.  15,  or  earlier, 
if  possible. 
No.  756.     100  pes.,  19-in.  Surah,  at  60c. 


Then  follows  a  statement  of  the  colors  of  the  different  pieces  to  be 
furnished.     It  was  proved  that  the  figures  "  6-10  1,"  following  the  word 

1  Parts  of  the  opinion,  relating  to  questions  of  evidence,  are  omitted. 
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"  Terra,"  meant  6  per  cent,  off  from  the  bill  for  the  silk,  1  per  cent, 
extra  discount,  and  the  silk  to  be  paid  for  10  daj-s  after  deliver^-.  The 
order  having  been  sent  to  the  plaintiffs  by  their  agent,  on  the  next  day 
they  wrote  to  the  defendants  that  they  had  received  their  order,  and 
would  endeavor  to  forward  the  goods  "  as  near  as  possible' to  the  time 
specified.''  About  the  13th  of  March  they  shipped  ft-om  Paterson  to 
the  defendants  at  New  York  17  pieces  of  the  silk,  and  never  there- 
after shipped  any  more ;  and  thej'  commenced  this  action  on  the 
13th  of  April  thereafter  to  recover  the  contract  price  of  the  silk 
delivered.  The  defendants  refused  payment  before  the  action  was 
commenced,  and  defended  the  action  on  the  ground  that  the  plain- 
tiffs had  not  performed  their  contract. 

If  we  assume  that  the  contract  as  made  by  the  plaintiffs'  agent  is  to 
be  considered  modified  by  their  letter  to  the  defendants,  so  that  they 
were  bound  to  deliver  the  silk  only,  as  near  as  possible  to  the 
time  specified  in  the  contract,  yet,  in  anj'  event,  the  contract  bound 
them  to  deliver  at  some  time.  If  the  circumstances  were  such  as  to 
excuse  the  plaintiffs  from  delivery  at  the  time  specified  in  the  contract, 
yet  they  were  bound  to  deliver,  and  they  could  perform  their  contract 
onh'  by  delivering  the  silk  at  some  time.  We  are  inclined  to  the  opinion 
that  the  contract  should  be,  treated  as  an  entire  contract  to  deliver  the 
100  pieces,  and  that  none  of  the  silk  was  to  be  paid  for  until  10  days 
after  the  delivery  of  the  whole.  But  if  such  be  not  its  proper  con- 
struction, and  the  defendants  were  bound  to  pay  for  each  of  the  instal- 
ments of  silk  specified  in  the  contract  within  10  days  aftej-  the  deliver}' 
thereof,  the  plaintiffs  were  bound  to  make  at  least  one  complete  delivery 
before  they  could  call  upon  the  defendants  for  any  payment.  The 
defendants  in  no  waj',  so  far  as  the  evidence  discloses,  waived  com- 
plete performance.  The  1 7  pieces  of  silk  were  shipped  to  them  from 
Paterson.  They  had  no  reason  to  suppose  that  the  plaintiffs  intended 
that  shipment  as  a  compliance  with  their  contract  to  ship  25  pieces  ;  and  so 
when  they  received  the  17  pieces  thej'  had  the  right  to  suppose  that  they 
would  be  followed  by  a  further  shipment,  and  that  the  plaintiffs  would 
continue  to  perform  their  contract.  Thej  could,  therefore,  receive  the 
17  pieces  without  waiving  their  right  to  demand  further  performance 
before  they  could  be  compelled  to  paj-.  At  the  very  first  time  when 
they  were  called  upon  to  speak,  that  is,  when  thej'  were  asked  to  pay 
for  the  17  pieces,  the}'  refused  payment  on  the  express  ground  that 
the  plaintiffs  had  not  performed  their  contract,  and  promised  that  the}' 
would  pay  when  the  balance  of  the  silk  was  received,  and  not  before. 
Therefore  whether  we  regard  this  as  a  single  contract,  by  which  the 
plaintiffs  were  bound  to  deliver  100  pieces  of  silk  before  they  could 
demand  anyi  payment,  or  whether  we  consider  the  defendants  bound  to 
pay  for  each  delivery  specified  in  the  contract,  we  think  the  plaintiffs 
are  not  entitled  to  recover ;  and  for  this  conclusion  the  authorities  in. 
this  State  are  so  abundant  that  they  need  not  be  cited. 

At  the  trial  the  counsel  for  the  plaintifl's  asked  one  of  their  witnesses. 
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—  the  agent  who  took  the  order  from  the  defendants  —  the  following 
questions  :  "  After  you  took  this  order,  did  jou  have  any  conversation 
with  the  defendants,  or  either  of  them,  with  respect  to  the  delivery  of 
any  of  the  goods  under  this  contract?"  "After  the  taking  of  that 
order,  what  conversation  did  you  have  with  the  defendants  in  regard  to 
the  delivery  of  the  first  instalment  of  pieces  referred  to  in  the  con- 
tract?" These  questions  were  objected  to  on -the  part  of  the  defend- 
ants as  immaterial,  and  were  excluded  bj'  the  court.  The  counsel  did 
not  disclose  what  he  expected  to  prove  by  these  questions,  and  it  is 
impossible  to  discover  what  competent  evidence  could  have  been  eUcited 
by  them.  No  claim  was  made  at  the  trial  that  the  contract  had  in  any 
way  been  changed,  and  the  court,  therefore,  committed  no  error  in 
excluding  the  questions. 

One  of  the  plaintiffs,  as  a  witness,  was  asked  the  following  questions 
bj'  his  counsel :  "  State  whether  or  not,  but  for  the  strike  of  the  laborers 
employed  in  your  mill,  you  would  have  been  able  to  deliver  the  goods 
ordered  by  the  defendants  at  the  time  stated  in  the  order,  or  within  a 
reasonable  time  thereafter."  "  State  whether  or  not  the  strike  of  the 
laborers  interfered  with  the  deliver}-  of  a  portion  of  the  goods  ordered 
by  the  defendants  at  the  time  named  in  the  order  given  by  them." 
These  questions  were  objected  to  bj'  defendants'  counsel  as  incom- 
petent and  immaterial,  and  yere  excluded.  No  complaint  was  made  at 
th&  trial  that  the  plaintiffs  did  not  deliver  the  17  pieces  of  silk  in  time. 
The  sole  complaint  was  that  thej'  did  not  deliver  even  the  25  pieces 
required  for  the  first  instalment,  and  any  evidence  which  could  have 
been  elicited  by  these  questions  could  show  no  justification  for  a  failure 
to  make  such  delivery  at  some  time  before  the  action  was  commenced, 
and  therefore  the  questions  were  properly  excluded. 

The  judgment  is  clearly  right,  and  should  be  affirmed.     All  concur. 


NORRINGTON  v.  WRIGHT  et  al. 

115  U.  S.  188:  6  Sup.  Ct.  R.  12.     1885. 

This  was  an  action  of  assumpsit,  brought  by  Arthur  Norrington,  a 
citizen  of  Great  Britain,  trading  under  the  name  of  A.  Norrington  & 
Co.,  against  James  A.  Wright  and  others,  citizens  of  Pennsylvania, 
trading  under  the  name  of  Peter  Wright  &  Sons,  upon  the  following 
contract :  — 

Philadelphia,  January  19,  1880. 

Sold  to  Messrs.  Peter  Wright  &  Sons,  for  account  of  A.  Norrington  &  Co., 
London:  Five  thousand  (5,000)  tons  old  T  iron  rails,  for  shipment  from  a 
European  port  or  ports,  at  the  rate  of  about  one  thousand  (1,000)  tons  per 
month,  beginning  February,  1880,  but  whole  contract  to  be  shipped  before 
August  1,  1880,  at  forty-five  dollars  ($45.00)  per  ton  of  2,240  lbs.  custom-house 
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weight,  ex  ship  "Philadelphia."  Settlement,  cash,  on  presentation  of  bills 
accompanied  by  custom-house  certificate  of  weight.  Sellers  to  notify  buyers 
.  of  shipments  with  vessels'  names  as  soon  as  known  by  them.  Sellers  not  to  be 
compelled  to  replace  any  parcel  lost  after  shipment.  Sellers,  when  possible, 
to  secure  to  buyers  right  to  name  discharging  berth  of  vessels  at  Philadelphia. 

Edward  J.  Etting,  Metal  Broker. 

The  declaration  coatained  three  counts.  The  first  count  alleged  the 
contract  to  have  been  for  the  sale  of  about  5,000  tons  of  T  iron  rails,  to 
be  shipped  at  the  rate  of  about  1,000  tons  a  month,  beginning  in  Feb- 
ruary and  ending  in  July,  1880.  The  second  count  set  forth  the  con- 
tract verbatim.  Each  of  these  two  counts  alleged  that  the  plaintiffs,  in 
February-,  March,  April,  May,  June,  and  Jul}-,  shipped  the  goods  at 
the  rate  of  about  1,000  tons  a  month,  and  notified  the  shipments  to  the 
defendants  ;  and  further  alleged  the  due  arrival  of  the  goods  at  Philar 
delphia,  the  plaintifTs  readiness  to  deliver  the  goods  and  bills  thereof, 
with  custom-house  certificates  of  weight,  according  to  the  contract,  and 
the  defendants'  refusal  to  accept  them.  The  third  count  differed  from 
the  second  only  in  averring  that  400  tons  were  shipped  by  the  plaintiff 
in  February,  and  accepted  by  the  defendants,  and  that  the  rest  was 
shipped  bj'  the  plaintiffs,  at  the  rate  of  about  1 ,000  tons  a  month,  in 
March,  April,  Maj',  June,  and  July.  The  defendants  pleaded  non 
assumpsit.     The  material  facts  proved  at  the  trial  were  as  follows  :  — 

The  plaintiff  shipped  from  various  European  ports  400  tons  bj'  one 
vessel  in  the  last  part  of  February-,  885  tons  bj-  two  vessels  in  March, 
1,571  tons  b}'  five  vessels  in  April,  850  tons  bj'  three  vessels  in  Maj-, 
1,000  tons  by  two  vessels  in  June,  and  300  tons  by  oneressel  in  July, 
and  notified  to  the  defendants  each  shipment.  The  defendants  received 
and  paid  for  the  February  shipment  upon  its  arrival  in  March,  and  in 
April  gave  directions  at  what  wharves  the  March  shipments  should  be 
discharged  on  their  arrival ;  but  on  Maj'  14tb,  about  the  time  of  the  ar- 
rival of  the  March  shipments,  and  having  been  then  for  the  first  time 
informed  of  the  amounts  shipped  in  February,  March,  and  April,  gave 
Etting  written  notice  that  they  should  decline  to  accept  the  shipments 
made  in  March  and  April,  because  none  of  them  were  in  accordance 
with  the  contract;  and  in  answer  to  a  letter  from  him  of  Maj-  16th, 
wrote  him  on  May  17th  as  follows :  "  We  are  advised  that  what  has 
occurred  does  not  amount  to  an  acceptance  of  the  iron  under  tho  cir- 
cumstances, and  the  terms  of  the  contract.  You  had  a  right  to  deliver 
in  parcels,  and  we  had  a  right  to  expect  the  stipulated  quantity  would 
be  delivered  until  the  time  was  up  in  which  that  was  possible.  Both 
delivering  and  receiving  were  thus  far  conditional  on  there  being  there- 
after complete  delivery  in  due  time  and  of  the  stipulated  article.  On 
the  assumption  that  this  time  had  arrived,  and  that  you  had  ascertained 
that  you  did  not  intend  to,  or  could  not,  make  any  further  deliveries 
for  the  February  and  March  shipments,  we  gave  you  the  notice  that  we 
declined  accepting  those  deliveries.  As  to  April,  it  is  too  plain,  we 
suppose,  to  require  any  remark.     If  we  are  mistaken  as  to  our  obliga- 
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tion  for  the  February  and  March  shipments,  of  course  we  must  abide 
the  consequences ;  but  if  we  are  right,  j-ou  have  not  performed  your 
contract,  as  you  certainly  have  not  for  the  April,  shipments.  There  is 
then  the  very  serious  and  much  debated  question,  as  we  are  advised, 
whether  the  failure  to  make  the  stipulated  shipments  in  February  or 
March  has  absolved  us  from  the  contract.  If  it  does,  we  of  course  will 
avail  ourselves  of  this  advantage." 

On  May  18th  Etting  wrote  to  the  defendants,  insisting  on  their  lia- 
bility for  both  past  and  future  shipments,  and  saying,  among  other 
things :  "  In  respect  to  the  objection  that  there  had  not  been  a  complete 
delivery  in  due  time  of  the  stipulated  article,  I  beg  to  call  your  atten- 
tion to  the  fact  that  while  the  contract  is  for  5,000  tons,  it  expressly 
stipulates  that  deliveries  may  be  made  during  six  months,  and  that  they 
are  only  to  be  at  the  rate  of  about  1,000  tons  per  month."^  "  As  to 
April,  while  it  seems  to  me  '  too  plain  to  require  any  remark,'  I  do  not 
see  how  it  can  seem  so  to  you,  unless  j'ou  intend  to  accept  the  rails.  If 
you  object  to  taking  all  three  shipments  made  in  that  month,  I  shall 
feel  authorized  to  deliver  only  two  of  the  cargoes,  or  for  that  matter, 
to  make  the  delivery  of  precisely  1,000  tons.  But  I  think  I  am  entitled 
to  know  definitely  from  you  whether  you  intend  to  reject  the  April  ship- 
ments, and,  if  so,  upon  what  ground,  and  also  whether  you  are  decided 
to  reject  the  remaining  shipments  under  the  contract.  You  say  in  your 
last  paragraph  that  you  shall  avail  j'ourselves  of  the  advantage,  if  you 
are  absolved  from  the  contract ;  but  as  you  seem  to  be  in  doubt  whether 
you  can  set  up  that  claim  or  not,  I  should  like  to  know  definitely  what 
is  your  intention." 

On  May  19th  the  defendants  replied  :  "  We  do  not  read  the  contract 
as  you  do.  We  read  it  as  stipulating  for  monthly  shipments  of  about 
1,000  tons,  beginning  in  February,  and  that  the  six  months'  clause  is 
to  secure  the  completion  of  whatever  had  fallen  short  in  the  five  months. 
As  to  the  meaning  of  *  about,'  it  is  settled  as  well  as  such  a  thing  can 
-be  ;  and  certainly  neither  the  February,  March,  nor  April  shipments  are 
within  the  limits.  As  to  the  proposal  to  vary  the  notices  for  April 
shipments,  we  do  not  think  j-ou  can  do  this.  The  notice  of  the  ship- 
ments, as  soon  as  known,  you  were  bound  to  give,  and  cannot  after- 
wards vary  it  if  they  do  not  conform  to  the  contract.  Our  right  to  be 
notified  immediately  that  the  shipments  were  known  is  as  material  a 
provision  as  any  other,  nor  can  it  be  changed  now  in  order  to  make  that 
a  performance  which  was  no  performance  within  the  time  required." 
"  You  ask  us  to  determine  whether  we  will  or  will  not  object  to  receive 
further  shipments  because  of  past  defaults.  We  tell  you  we  will  if  we 
are  entitled  to  do  so,  and  will  not  if  we  are  not  entitled  to  do  so.  We 
do  not  think  you  have  the  right  to  compel  us  to  decide  a  disputed  ques- 
tion of  law  to  relieve  you  from  the  risk  of  deciding  it  yourself.  You 
know  quite  as  well  as  we  do  what  is  the  rule  and  its  uncertainty  of  ap- 
plication." On  June  10th  Etting  offered  to  the  defendants  the  alterna- 
tive of  delivering  to  them  1,000  tons  strict  measure  on  account  of  the 
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shipments  in  April.  Tliis  oflfer  they  immediately  declined.  On  June 
15th  Etting  wrote  to  the  defendants  that  two  cargoes,  amounting  to 
221  tons,  of  the  April  shipments,  and  two  cargoes,  amounting  to  650 
tons,  of  the  May  shipments  (designated  by  the  names  of  the  vessels), 
had  been  erroneousl3'  notified  to  them,  and  that  about  900  tons  had  been 
shipped  bj'  a  certain  other  vessel  on  account  of  the  May  shipments. 
On  the  same  day  the  defendants  replied  that  the  notification  as  to  April 
shipments  could  not  be  corrected  at  this  late  date,  and  after  the  terms 
of  the  contract  had  long  since  been  broken.  From  the  date  of  the  con- 
tract to  the  time  of  its  rescission  by  the  defendants,  the  market  price  of 
such  iron  was  lower  than  that  stipulated  in  the  contract,  and  was  con- 
stantly falling.  After  the  arrival  of  the  cargoes,  and  their  tender  and 
refusal,  they  were  sold  by  Etting,  with  the  consent  of  the  defendants, 
for  the  benefit  of  whom  it  might  concern. 

At  the  trial  the  plaintiff  contended,  (1)  that  under  the  contract  he 
had  six  months  in  which  to  ship  the  5,000  tons,  and  any  deficiency  in 
the  earlier  months  could  be  made  up  subsequently,  provided  that  the 
defendants  could  not  be  required  to  take  more  than  1,000  tons  in  any 
one  month ;  (2)  that,  if  this  was  not  so,  the  contract  was  a  divisible 
contract,  and  the  remedy  of  the  defendants  for  a  default  in  any  month 
was  not  by  rescission  of  the  whole  contract,  but  only  by  deduction  of 
the  damages  caused  by  the  delays  in  the  shipments  on  the  part  of  the 
plaintiff.  But  the  court  instructed  the  jury,  that  if  the  defendants,  at 
the  time  of  accepting  the  delivery  of  the  cargo  paid  for,  had  no  notice 
of  the  failure  of  the  plaintiff  to  ship  about  1,000  tons  in  the  month  of 
Februarj' ;  and  immediately  upon  learning  that  fact  gave  notice  of  their 
intention  to  rescind,  the  verdict  should  be  for  them.  The  plaintifl'  ex- 
cepted to  this  instruction,  and  after  verdict  and  judgment  for  the  de- 
fendants, sued  out  this  writ  of  error. 

Samuel  Dickson  and  tT.  C.  Bullitt,  for  plaintiff  in  error. 

Richard  C.  McMurtrie,  for  defendants  in  error. 

Mr.  Justice  Gray,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  court.  ' 

In  the  contracts  of  merchants,  time  is  of  the  essence.  The  time  of 
shipment  is  the  usual  and  convenient  means  of  fixing  the  probable  time 
of  arrival,  with  a  view  of  providing  funds  to  pay  for  the  goods,  or  of 
fulfilling  contracts  with  third  persons.  A  statement  descriptive  of  the 
subject  matter,  or  of  some  material  incident,  such  as  the  time  or  place 
of  shipment,  is  ordinarily  to  be  regarded  as  a  warranty  in  the  sense  in 
which  that  term  is  used  in  insurance  and  maritime  law,  that  is  to  say, 
a  condition  precedent  upon  the  failure  or  non-performance  of  which  the 
party  aggrieved  may  repudiate  the  whole  contract.  Behn  v.  Burness, 
3  Best  &  S.  751 ;  Bowes  v.  Shand,  2  App.  Cas.  455  ;  Lowber  v.  Bangs, 
2  Wall.  728 ;  Davison  v.  Von  Lingen,  113  U.  S.  40. 

The  contract  sued  on  is  a  single  contract  for  the  sale  and  purchase 
of  5,000  tons  of  iron  rails,  shipped  from  a  European  port  or  ports  for 
Philadelphia.     The  subsidiary  provisions  as  to  shipping  in  different 
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months,  and  as  to  paying  for  each  shipment  upon  its  delivery,  do  not 
split  up  the  contract  into  as  many  contracts  as  there  shall  be  shipments, 
or  deliveries  of  so  manj'  distinct  quantities  of  iron.  Mersey  S.  &  I.  Co. 
V.  Naylor,  9  App.  Cas.  434,  439.  The  further  provision  that  the  sellers 
shall  not  be  compelled  to  replace  any  parcel  lost  after  shipment,  simplj' 
reduces,  in  the  event  of  such  a  loss,  the  quantitj'  to  be  delivered  and 
paid  for.  The  times  of  shipment,  as  designated  in  the  contract,  are 
"  at  the  rate  of  about  1,000  tons  per  month,  beginning  February',  1880, 
but  whole  contract  to  be  shipped  before  August  1,  1880."  These  words 
are  not  satisfied  by  shipping  one  sixth  part  of  the  5,000  tons,  or  833 
tons,  in  each  of  the  six  months  which  begin  with  February'  and  end 
with  July.  But  they  require  about  1,000  tons  to  be  shipped  in  each  of 
the  five  months  from  February  to  June  inclusive,  and  allow  no  more 
than  slight  and  unimportant  deficiencies  in  the  shipments  during  those 
months  to  be  made  up  in  the  month  of  July.  The  contract  is  not  one 
for  the  sale  of  a  specific  lot  of  goods,  identified  bj'  independent  circum- 
stances, —  such  as  all  those  deposited  in  a  certain  warehouse,  or  to  be 
shipped  in  a  particular  vessel,  or  that  may  be  manufactured  by  the 
seller,  or  maj-  be  required  for  use  bj^  the  bu^'er,  in  a  certain  mill,  —  in 
which  case  the  mention  of  the  quantity,  accompanied  by  the  qualifica- 
tion of  "  about,"  or  "  more  or  less,"  is  regarded  as  a  mere  estimate  of 
the  probable  amount,  as  to  which  good  faith  is  all  that  is  required  of 
the  party  malting  it.  But  the  contract  before  us  comes  within  the  gen- 
eral rnle  :  "  When  no  such  independent  circumstances  are  referred  to,i 
and  the  engagement  is  to  furnish  goods  of  a  certain  quality  or  char- ' 
acter  to  a  certain  amount,  the  quantity  specified  is  material,  and  gov- 
erns the  contract.  The  addition  of  the  qualifying  words  '  about,'  '  more 
or  less,'  and  the  like,  in  such  cases,  is  only  for  the  purpose  of  providing 
against  accidental  variations  arising  from  slight  and  unimportant  ex- 
cesses or  deficiencies  in  number,  measure,  or  weight."  Brawley  v. 
United  States,  96  U.  S.  168,  171,  172.  The  seller  is  bound  to  deliver 
the  quantity  stipulated,  and  has  no  right  either  to  compel  the  buyer  to 
accept  a  less  quantit3',  or  to  require  him  to  select  part  of  a  greater 
quantity ;  and  when  the  goods  are  to  be  shipped  in  certain  proportions 
monthly,  the  seller's  failure  to  ship  the  required  quantity  in  the  first 
month  gives  the  buyer  the  same  right  to  rescind  the  whole  contract  that 
he  would  have  had  if  it  had  been  agreed  that  all  the  goods  should  be 
delivered  at  once. 

The  plaintiff,  instead  of  shipping  about  1,000  tons  in  February  and 
about  1,000  tons  in  March,  as  stipulated  in  the  contract,  shipped  only 
400  tons  in  February,  and  885  tons  in  March.  His  failure  to  fulfil  the 
contract  on  his  part  in  respect  to  these  first  two  instalments  justified 
the  defendants  in  rescinding  the  whole  contract,  provided  they  distinctly 
and  seasonably  asserted  the  right  of  rescission.  The  defendants,  im- 
mediately after  the  arrival  of  the  March  shipments,  and  as  soon  as  they 
knew  that  the  quantities  which  had  been  shipped  in  February  and  March 
were  less  than  the  contract  called  for,  clearly  and  positively  asserted 
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the  right  to  rescind,  if  the  law  entitled  them  to  do  so.  Their  previous 
acceptance  of  the  single  cargo  of  400  tons  shipped  in  Februarj'  was  no 
waiver  of  this  right,  because  it  took  place  without  notice  or  means  of 
knowledge  that  the  stipulated  quantity  had  not  been  shipped  in  Feb- 
ruar3^  The  price  paid  bj-  them  for  that  cargo  being  above  the  market 
value,  the  plaintiff'  suffered  no  injury  by  the  omission  of  the  defendants 
to  return  the  iron  ;  and  no  reliance  was  placed  on  that  omission  in  the 
correspondence  between  the  parties. 

The  case  whollj'  differs  from  that  of  Lj-on  v.  Bertram,  20  How.  149, 
in  which  the  buyer  of  a  specific  lot  of 'goods  accepted  and  used  part  of 
them  with  full  means  of  previously  ascertaining  whether  they  conformed 
to  the  conti-aet.  The  plaintiff,  denying  the  defendants'  right  to  rescind, 
and  asserting  that  the  contract  was  still  in  force,  was  bound  to  show 
such  performance  on  his  part  as  entitled  him  to  demand  performance  on 
their  part,  and,  having  failed  to  do  so,  cannot  maintain  this  action. 

For  these  reasons  we  are  of  opinion  that  the  judgment  below  should 
be  affirmed.  But  as  much  of  the  argument  at  the  bar  was  devoted  to  a 
discussion  of  the  recent  English  eases,  and  as  a  diversitj-  in  the  law,  as 
administered  on  the  two  sides  of  the  Atlantic,  concerning  the  interpreta- 
tion and  effect  of  commercial  contracts  of  this  kind,  is  greatly  to  be 
deprecated,  it  is  proper  to  add  that  upon  a  careful  examination  of  the 
cases  referred  to  they  do  not  appear  to  us  to  establish  any  rule  incon- 
sistent with  our  conclusion. 

In  the  leading  case  of  Hoare  v.  Rennie,  5  Hurl.  &  N.  19,  which  was 
an  action  upon  a  contract  of  sale  of  667  tons  of  bar  iron,  to  be  shipped 
from  Sweden  in  June,  Jul^',  August,  and  September,  and  in  about  equal 
portions  each  month,  at  a  certain  price  payable  on  deliverj",  the  declar- 
ation alleged  that  the  plaintiffs  performed  all  things  necessary  to  entitle 
them  to  have  the  contract  performed  by  the  defendants,  and  were  ready 
and  willing  to  perform  the  contract  on  their  part,  and  in  June  shipped 
a  certain  portion  of  the  iron,  and  within  a  reasonable  time  afterwards 
offered  to  deliver  to  the  defendants  the  portion  so  shipped,  but  the  de- 
fendants refused  to  receive  it,  and  gave  notice  to  the  plaintiffs  that  they 
would  not  accept  the  rest.  The  defendants  pleaded  that  the  shipment 
in  June  was  of  about  20  tons  only,  and  that  the  plaintiffs  failed  to 
complete  the  shipment  for  that  month  according  to  the  contract.  Upon 
demurrer  to  the  pleas,  it  was  argued  for  the  plaintiffs  that  the  shipment 
of  about  one-fourth  of  the  iron  in  each  month  was  not  a  condition  pre- 
cedent, and  that  the  defendants'  only  remedy  for  a  failure  to  ship  that 
quantity  was  by  a  cross-action.  But  judgment  was  given  for  the  de- 
fendants, Chief  Baron  Pollock  saying:  "The  defendants  refused  to 
accept  the  first  shipment,  because,  as  they  say,  it  was  not  a  perform- 
ance, but  a  breach  of  the  contract.  Where  parties  have  made  an 
agreement  for  themselves,  the  courts  ought  not  to  make  another  for 
them.  Here  thej'  say  that,  in  the  events  that  have  happened,  one- 
fourth  shall  be  shipped  in  each  month,  and  we  cannot  say  that  they 
meant  to  accept  any  other  quantitj'.     At  the  outset  the  plaintiffs  failed 
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to  tender  the  quantity  according  to  the  contract,  —  they  tendered  a 
much  less  quantity.  The  defendants  had  a  right  to  say  that  this  was 
no  performance  of  the  contract,  and  they  were  no  more  bound  to  accept 
the  short  quantity  than  if  a  single  delivery  had  been  contracted  for. 
Therefore  the  pleas  are  an  answer  to  the  action."  5  Hurl.  &  N.  28. 
So  in  Coddington  v.  Paleologo,  L.  R.  2  Exch.  193,  while  there  was  a 
division  of  opinion  upon  the  question  whether  a  contract  to  supply 
goods,  "delivering  on  April  17th,  complete  8th  May,"  bound  the  seller 
to  begin  delivering  on  April  17th,  all  the  judges  agreed  that  if  it  did, 
and  the  seller  made  no  delivery  on  that  day,  the  buyer  might  rescind 
the  contract. 

On  the  other  hand,  in  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14,  under  a 
contract  to  supply  from  6,000  to  8,000  tons  of  coal,  to  be  taken  by  the 
buyer's  wagons  from  the  seller's  colliery  in  equal  monthly  quantities 
for  12  months,  the  buyer  sent  wagons  for  only  160  tons  during  the 
first  month  ;  and  it  was  held  that  this  did  not  entitle  the  seller  to  annul 
the  contract  and  decline  to  deliver  any  more  coal,  but  that  his  only 
remedy  was  by  an  action  for  damages.  And  in  Brandt  v.  Lawrence, 
1  Q.  B.  Div.  .344,  in  which  the  contract  was  for  the  purchase  of  4,500 
quarters,  10  per  cent,  more  or  less,  of  Russian  oats,  "  shipment  by 
steamer  or  steamers  during  February,"  or,  in  case  of  ice  preventing 
shipment,  then  immediately  upon  the  opening  of  navigation,  and  1,139 
quarters  were  shipped  bj'  one  steamer  in  time,  and  3,361  quarters  were 
shipped  too  late,  it  was  held  that  the  buyer  was  bound  to  accept  the 
1,139  quarters,  and  was  liable  to  an  action  by  the  seller  for  refusing  to 
accept  them.  Such  being  the  condition  of  the  law  of  England  as  de- 
clared in  the  lower  courts,  the  case  of  Bowes  v.  Shand,  after  conllicting 
decisions  in  the  Queen's  Bench  Division  and  the  Court  of  Appeal,  was 
finally  determined  by  the  House  of  Lords.  1  Q.  B.  Div.  470  ;  2  Q.  B. 
Div.  112;  2  App.  Cas.  455.  In  that  case,  two  contracts  were  made 
in  London,  each  for  the  sale  of  300  tons  of  "  Madras  rice,  to  be  shipped 
at  Madras  or  coast  for  this  port  during  the  months  of  March  '°*  April, 
1874,  per  '  Rajah '  of  Cochin."  The  600  tons  filled  8,200  bags,  of  which 
7,120  bags  were  put  on  board,  and  bills  of  lading  signed  in  February  ; 
and  for  the  rest,  consisting  of  1,030  bags  put  on  board  in  Februarj',  and 
50  in  March,  the  bill  of  lading  was  signed  in  March.  At  the  trial  of  an 
action  bj'  the  seller  against  the  buyer  for  refusing  to  accept  the  cargo, 
evidence  was  given  that  rice  shipped  in  February  would  be  the  spring 
crop,  and  quite  as  good  as  rice  shipped  in  March  or  April.  Yet  the 
House  of  Lords  held  that  the  action  could  not  be  maintained,  because 
the  meaning  of  the  contract,  as  apparent  upon  its  face,  was  that  all  the 
rice  must  be  put  on  board  in  March  and  April,  or  in  one  of  those  months. 
In  the  opinions  there  delivered  the  general  principles  underlying  this 
class  of  cases  are  most  clearly'  and  satisfactorily  stated.  It  will  be 
sufficient  to  quote  a  few  passages  from  two  of  those  opinions. 

Lord  Chancellor  Cairns  said:  "It  does  not  appear  to  me  to  be  a 
question  for  3-our  lordships,  or  for  anj-  court,  to  consider  whether  that 
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is  a  contract  which  bears  upon  the  face  of  it  some  reason,  some  expla- 
nation, why  it  was  made  in  that  form,  and  why  the  stipulation  is  made 
that  the  shipment  should  be  during  these  particular  months.  It  is  a 
mercantile  contract,  and  merchants  are  not  in  the  habit  of  placing 
upon  their  contracts  stipulations  to  which  they  do  not  attach  some 
value  and  importance."  2  App.  Cas.  463.  "  If  it  be  admitted  that  the 
literal  meaning  would  implj'  that  the  whole  quantity  must  be  put  on 
board  during  a  specified  time,  it  is  no  answer  to  that  literal  meaning,  — 
it  is  no  observation  which  can  dispose  of,  or  get  rid  of,  or  displace, 
that  literal  meaning,  —  to  say  that  it  puts  an  additional  burden  on  the 
seller  without  a  corresponding  benefit  to  the  purchaser  ;  that  is  a  matter 
of  which  the  seller  and  purchaser  are  the  best  judges.  Nor  is  it  &ny 
reason  for  saying  that  would  be  a  means  by  which  purchasers,  without 
any  real  cause,  would  frequently  obtain  an  excuse  for  rejecting  con- 
tracts when  prices  had  dropped.  The  non-fulfilment  of  any  term  in 
any  contract  is  a  means  by  which  a  purchaser  is  able  to  get  rid  of  the 
contract  when  prices  have  dropped  ;  but  that  is  no  reason  why  a  term 
which  is  found  in  a  contract  should  not  be  fulfilled."  Pages  465,  466. 
"  It  was  suggested  that  even  if  the  construction  of  the  contract  be  as  I 
have  stated,  still  if  the  rice  was  not  put  on  board  in  the  particular 
months,  that  would  not  be  a  reason  which  would  justifj-  the  appellants 
in  having  rejected  the  rice  altogether,  but  that  it  might  aflford  a  ground 
for  a  cross-action  bj-  them  if  they  could  show  that  any  particular  dam- 
age resulted  to  them  from  the  rice  not  having  been  put  on  board  in  the 
months  in  question.  Mj-  lords,  I  cannot  think  that  there  is  anj'  founda- 
tion whatever  for  that  argument.  If  the  construction  of  the  contract 
be  as  I  have  said,  that  it  bears  that  the  rice  is  to  be  put  on  board  in 
the  months  in  question,  that  is  part  of  the  description  of  the  subject- 
matter  of  what  is  sold.  What  is  sold  is  not  300  tons  of  rice  in  gross 
or  in  general.  It  is  300  tons  of  Madras  rice  to  be  put  on  board  at 
Madras  during  the  particular  months."  "  The  plaintiff,  who  sues  upon 
that  contract,  has  not  launched  his  case  until  he  has  shown  that  he  has 
tendered  that  thing  which  has  been  contracted  for,  and  if  he  is  unable 
to  show  that,  he  cannot  claim  any  damages  for  the  non-fulfilment  of 
the  contract."     Pages  467,  468. 

Lord  Blackburn  said:  "If  the  description  of  the  article  tendered 
is  different  in  any  respect,  it  is  not  the  article  bargained  for,  and  the 
other  party  is  not  bound  to  take  it.  I  think  in  this  case  what  the  par- 
ties bargained  for  was  rice,  shipped  at  Madras  or  the  coast  of  Madras. 
Equallj'  good  rice  might  have  been  shipped  a  little  to  the  north  or  a 
little  to  the  south  of  the  coast  of  Madras.  I  do  not  quite  know  what 
the  boundary  is,  and  probabl3-  equally  good  rice  might  have  been 
shipped  in  February'  as  was  shipped  in  March,  or  equally  good  rice 
might  have  been  shipped  in  May  as  was  shipped  in  April,  and  I  dare 
saj'  equally  good  rice  might  have  been  put  on  board  another  ship  as 
that  which  was  put  on  board  the  '  Rajah '  of  Cochin.  But  the  parties 
have  chosen,  for  reasons  best  known  to  themselves,  to  say :  We  bargain 
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to  take  rice,  shipped  in  this  particular  region,  at  that  particular  time, 
on  board  that  particular  ship  ;  and  before  the  defendants  can  be  com- 
pelled to  take  anything  in  fulfilment  of  that  contract  it  must  be  shown 
not  merelj'  that  it  is  equallj'  good,  but  that  it  is  the  same  article  as  they 
have  bargained  for,  otherwise  they  are  not  bound  to  take  it."  2  App. 
Cas.  480,  481. 

Soon  after  that  decision  of  the  House  of  Lords,  two  cases  were  deter- 
mined in  the  Court  of  Appeal.  In  Renter  v.  Sala,  4  C.  P.  Div.  239, 
under  a  contract  for  the  sale  of  "about  25  tons  (more  or  less)  black 
pepper,  October  'J*  November  shipment,  from  Penang  to  London,  the 
name  of  the  vessel  or  vessels,  marks,  and  full  particulars  to  be  declared 
to  the  buyer  in  writing  within  60  days  from  date  of  bill  of  lading,"  the 
seller,  within  the  60  days,  declared  25  tons  by  a  particular  vessel,  of 
which  only  20  tons  were  shipped  in  November,  and  five  tons  in  Decem- 
ber ;  and  it  was  held  that  the  buyer  had  the  right  to  refuse  to  receive 
any  part  of  the  pepper.  In  Honck  v.  Muller,  7  Q.  B.  Div.  92,  under  a 
contract  for  the  sale  of  2,000  tons  of  pig-iron,  to  be  delivered  to  the 
buyer  free  on  board  at  the  maker's  wharf  "  in  November,  or  equallj-  over 
November,  December,  and  January  next,"  the  buyer  failed  to  take  anj' 
iron  in  November,  but  demanded  deliver^'  of  one-third  in  December  and 
one-third  January  ;  and  it  was  held  that  the  seller  was  justified  in  refus- 
ing to  deliver,  and  in  giving  notice  to  the  buyer  that  he  considered  the 
contract  as  cancelled  by  the  buyer's  not  taking  any  iron  in  November. 

The  plaintiff  in  the  case  at  bar  greatly  relied  on  the  ver^-  recent  de- 
cision of  the  House  of  Lords  in  Mersey  Co.  v.  Naylor,  9  App.  Cas.  434, 
affirming  the  judgment  of  the  Court  of  Appeal  in  9  Q.  B.  Div.  648,  and 
following  the  decision  of  the  Court  of  Common  Pleas  in  Freeth  v.  Burr, 
L.  R.  9  C.  P.  208.  But  the  point  there  decided  was  that  the  failure  of 
the  buyer  to  pay  for  the  first  instalment  of  the  goods  upon  delivery 
does  not,  unless  the  circumstances  evince  an  intention  on  his  part 
to  be  no  longer  bound  by  the  contract,  entitle  the  seller  to  re- 
scind the  contract,  and  to  decline  to  make  further  deliveries  under  it. 
And  the  grounds  of  the  decision,  as  stated  bj'  Lord  Chancellor  Sel- 
borne  in  moving  judgment  in  the  House  of  Lords,  are  applicable 
only  to  the  case  of  a  failure  of  the  bu3-er  to  pay  for,  and  not 
to  that  of  a  failure  of  the  seller  to  deliver,  the  first  instalment.  The 
Lord  Chancellor  said:  "The  contract  is  for  the  purchase  of  5,000 
tons  of  steel  blooms  of  the  company's  manufacture ;  thei'efore  it  is 
one  contract  for  the  purchase  of  that  quantity  of  steel  blooms.  No 
doubt  there  are  subsidiary  terms  in  the  contract,  as  to  the  time  of 
deliverj',  —  '  delivery  1,000  tons  monthly,  commencing  Januaiy 
next,'  —  and  as  to  the  time  of  payment,  —  '  payment  net  cash  within 
three  days  after  receipt  of  shipping  documents,'  —  but  that  does  not 
split  up  the  contract  into  as  many  contracts  as  there  shall  be  deliveries 
for  the  purpose  of  so  many  distinct  quantities  of  iron.  It  is  quite  con- 
sistent with  the  natural  .meaning  of  the  contract  that  it  is  to  be  one  con- 
tract for  the  purchase  of  that  quantity  of  iron  to  be  delivered  at  those 
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times  and  in  that  manner,  and  for  which  paj^ment  is  so  to  be  made.  It 
is  perfectly  clear  that  no  particular  paj-ment  can  be  a  condition  prece- 
dent of  the  entire  contract,  because  the  delivery  under  the  contract  was 
most  certainly  to  precede  payment ;  and  that  being  so,  I  do  not  see 
how,  without  express  words,  it  can  possibly  be  made  a  condition  prece- 
dent to  the  subsequent  fulfilment  of  the  unfilled  part  of  the  contract  by 
the  delivery  of  the  undelivered  steel."     9  App.  Cas.  439. 

Moreover,  although  in  the  Court  of  Appeal  dicta  were  uttered  tend- 
ing to  approve  the  decision  in  Simpson  v.  Crippin,  and  to  disparage  the 
decisions  in  Hoare  v.  Rennie  and  Honck  v.  Muller,  above  cited  ;  yet  in 
the  House  of  Lords  Simpson  v.  Crippin  was  not  even  referred  to,  and 
Lord  Blackburn,  who  had  given  the  leading  opinion  in  that  case,  as 
well  as  Lord  Bramwell,  who  had  delivered  the  leading  opinion  in  Honck 
■y.  Muller,  distinguished  Hoare  v.  Rennie  and  Honck  v.  Muller  from  the 
case  in  judgment.     9  App.  Cas.  444,  446. 

Upon  a  review  of  the  English  decisions,  the  rule  laid  down  in  the 
earlier  cases  of  Hoare  v.  Rennie  and  Coddington  v.  Paleologo,  as  well 
as  in  the  later  cases  of  Renter  v.  Sala  and  Honck  v.  Muller,  appears  to 
ns  to  be  supported  by  a  greater  weight  of  authorit3-  than  the  rule  stated 
in  the  intermediate  cases  of  Simpson  v.  Crippin  and  Brandt  v.  Lawrence, 
and  to  accord  better  with  the  general  principles  affirmed  bj'  the  House 
of  Lords  in  Bowes  v.  Shand,  while  it  in  nowise  contravenes  the  decision 
of  that  tribunal  in  Mersey  Co.  v.  Najlor.  In  this  country  there  is  less 
judicial  authority  upon  the  question.  The  two  cases  most  nearlj'  in 
point  that  have  come  to  our  notice  are  Hill  v.  Blake,  97  N.  Y.  216, 
which  accords  with  Bowes  v.  Shand,  and  King  Philip  Mills  v.  Slater,  12 
R.  I.  82,  which  approves  and  follows  Hoare  v.  Rennie.  The  recent 
cases  in  the  Supreme  Court  of  Pennsylvania,  cited  at  the  bar,  support 
no  other  conclusion.  In  Shinn  v.  Bodine,  60  Pa.  St.  182,  the  point 
decided  was  that  a  contract  for  the  purchase  of  800  tons  of  coal 
at  a  certain  price  per  ton,  "  coal  to  be  delivered  on  board  vessels  as 
sent  for  during  the  months  of  August  and  September,"  was  an  en- 
tire contract,  under  which  nothing  was  payable  until  delivery  of  the 
whole,  and  therefore  the  seller  had  no  right  to  rescind  the  contract 
upon  a  refusal  to  pay  for  one  cargo  before  that  time.  In  Morgan  v. 
McKee,  77  Pa.  St.  228,  and  in  Scott  v.  Kittanning  Coal  Co.,  89  Pa.  St. 
231,  the  buyer's  right  to  rescind  the  whole  contract  upon  the  failure  of 
the  seller  to  deliver  one  instalment  was  denied,  only  because  that  right 
had  been  waived,  in  the  one  case  by  unreasonable  drfay  in  asserting  it, 
and  in  the  other  bj'  having  accepted,  paid  for,  and  used  a  previous  in- 
stalment of  the  goods.  The  decision  of  the  Supreme  Judicial  Court  of 
Massachusetts  in  Winchester  v.  Newton,  2  Allen,  492,  resembles  that 
of  the  House  of  Lords  in  Mersej-  Co.  v.  Naylor. 

Being  of  opinion  that  the  plaintiff's  failure  to  make  such  shipments 
in  February  and  March  as  the  contract  required  prevents  his  maintain- 
ing this  action,  it  is  needless  to  dwell  upon  the  further  objection  that 
the  shipments  in  April  did  not  comply  with  the  contract,  because  the 
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defendants  could  not  be  compelled  to  take  about  1,000  tons  out 
of  the  larger  quantity-  shipped  in  that  month,  and  the  plaintiff,  after 
once  designating  the  names  of  vessels,  as  the  contract  bound  him  to 
do,  could  not  substitute  other  vessels.  See  Busk  v.  Spence,  4  Camp. 
329  ;  Graves  v.  Legg,  9  Exch.  709  ;  Renter  v.  Sala,  above  cited. 

Judgment  affirmed. 


GERLI  V.  POIDEBAED  SILK  MF&.    CO. 
57  N.  J.  L.  432.     1894. 

Dixon,  J.  On  March  28,  1893,  C.  &  E.  Gerli,  Fratelle,  &  Company 
entered  into  a  contract  to  sell  an4  deliver  in  New  York  to  the  Poide- 
bard  Silk  Manufacturing  Company,  thirty  bales  of  extra  piva  new 
silk,  deliverable,  ten  bales  July  20th  to  25th,  ten  bales  August  15th, 
and  ten  ba,les  September  1st  to  10th ;  each  instalment  to  be  paid  for 
sixty  days  after  delivery,  at  $5.90  per  pound.  In  consequence  of  the 
lateness  of  the  new  crop,  it  was  impossible  for  the  skiers  to  make 
delivery  of  the  first  ten  bales  within  the  time  specified  and  on  July  27th, 
the  buyer  extended  the  time  for  such  delivery  until  August  Ist.  On 
that  day  the  impossibility  still  continuing,  the  buyer  notified  the  sellers 
that  it  cancelled  the  contract  because  of  the  default,  and  would  decline 
to  receive  any  of  the  merchandise  ordered.  On  August  15th,  the  new 
crop  of  silk  had  not  yet  arrived  in  New  York,  but  it  arrived  before 
September  10th.  Under  these  circumstances,  one  of  the  members  of 
the  selling  firm  assigned  the  firm's  rights  in  the  contract  to  Paul  Gerli, 
the  plaintiff,  and  thereupon  he  brought  this  suit  against  the  buyer  to 
recover  damages  arising  from  the  refusal  to  accept  the  instalment  of 
August  15th  and  September  1st  to  10th. 

At  the  trial  the  justice  denied  the  right  to  damages  for  the  instal- 
ment of  August  15th,  and  directed  a  recovery  of  the  damages  as  to 
the  instalment  of  September  1st  to  10th. 

On  exceptions  taken  at  the  trial,  each  party  has  assigned  error. 

The  errors  assigned  by  the  purchaser  will  first  be  considered. 

First :  That  the  claim  for  damages  was  assignable  so  as  to  author- 
ize the  assignee  to  sue  thereon  in  his  own  name,  is  clear  on  the  words 
of  the  supplement  to  the  Practice  Act  approved  March  4,  1890, 
Pamph.  L.  p.  24.  It  was  "  a  chose  in  action  arising  on  contract." 
Such  a  chose  in  action  belonging  to  a  partnership  may  be  transferred 
by  a  single  member  of  the  firm.     Story  Part.  §  101. 

Second :  The  contract  was  fully  proved  within  the  statute  of  frauds. 
Evidence  introduced  on  behalf  of  the  defendant  showed  that  its  gen- 
eral manager  had  written  and  signed  a  memorandum  of  the  order 
given  for  the  goods,  in  which  were  stated  all  the  terms  of  the  proposed 
contract,  and  that  thereupon  the  agent  of  the  sellers  had  sent  to  the 
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buyer  a  written  acceptance  of  the  order  duly  signed.  Such  proof  was 
sufficient.     Brown  St.  of  F.  §  346. 

Third :  The  other  exception  pressed  by  the  defendant  below  is  that 
the  trial  justice  denied  the  right  of  the  buyer  to  rescind  the  contract 
on  the  nondelivery  of  the  first  instalment  of  silk. 

The  general  rule  on  this  subject  was  thus  laid  down  by  this  court 
in  Blackburn  v.  Reilly,  18  Vroom,  290 :  "  In  contracts  for  the  sale  of 
goods,  to  be  executed  by  a  series  of  deliveries  and  payments,  defaults 
of  either  party  with  reference  to  one  or  more  of  the  stipulated  acts 
will  not  ordinarily  discharge  the  other  party  from  his  obligation,  unless 
the  conduct  of  the  party  in  default  be  such  as  to  evince  an  intention  to 
abandon  the  contract  or  a  design  no  longer  to  be  bound  by  its  terms." 

In  the  case  cited  this  rule  was  enforced  against  the  buyer.  In 
Trotter  v.  Heckscher,  1.3  Stew.  Eq.  612,  this  court,  and  in  Otis  v. 
Adams,  27  Vroom,  38,  the  supreme  court  enforced  it  against  the  seller. 

That  the  conduct  of  the  vendors  in  the  present  case  did  not  evince 
an  intention  to  abandon  the  contract,  or  not  to  be  bound  by  its  terms, 
appears  beyond  dispute.  They  failed  to  deliver  the  July  instalment 
because  it  was  impossible  to  do  so,  offered  to  deliver  other  silk,  which 
they  considered  equally  valuable,  expressed  their  willingness  to  come 
to  an  equitable  arrangement  for  their  default ;  and,  on  the  first  intima- 
tion of  a  purpose  on  the  part  of  the  vendee  to  rescind  the  contract, 
they  protested  against  the  right  of  rescission  and  insisted  that  they 
should  be  permitted  to  make  the  subsequent  deliveries.  They  showed 
a  design  the  very  opposite  of  repudiation.  Nor  do  we  find  anything 
in  this  contract  or  the  circumstances  of  the  parties  from  which  can 
reasonably  be  inferred  that  the  parties  intended  the  delivery  of  each 
instalment  of  silk  to  be  a  condition  precedent  to  the  continuing  obliga- 
tion of  the  contract.  So  far  as  appears,  the  usefulness  to  the  buyer 
of  any  instalment  did  not  at  all  depend  upon  the  prompt  delivery  of 
prior  instalments,  and  full  indemnity  for  every  default  could  be  secured 
by  action  based  thereon.  So,  that,  under  the  rule  before  declared,  it 
would  seem  that  the  attempt  to  rescind  was  illegal. 

The  defendant  however  insists  that  the  rule  is  not  applicable  to  the 
present  case,  because  the  seller's  fault  consisted  in  failing  to  do  the 
first  thing  required  to  be  done  in  performance  of  the  contract,  and 
Norrington  v.  Wright,  115  U.  S.  188,  is  cited  as  an  autliority  for  this 
distinction. 

On  principle,  I  do  not  see  that,  for  such  a  purpose,  the  first  act  to 
be  done  stands  upon-a  different  footing  from  subsequent  acts.  A  de- 
fault in  that  does  not  make  it  more  certain  than  do  other  defaults 
that  the  party  aggrieved  cannot  get  exactly  what  he  contracted  for ; 
for  that  default  as  well  as  for  others,  he  may  be  compensated  by  suit, 
and  by  that  default  as  readily  as  by  others  he  may  obtain  an  uncon- 
scionable advantage,  if  he  is  entitled  to  rescind  or  retain  the  bargain 
as  self-interest  may  dictate. 

As  evidence  of  repudiation  or  abandonment,  non-performance  of 
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the  first  thing  required  to  be  done  may  be  more  persuasive  than  if  the 
promissor  had  partly  carried  out  his  contract,  but  as  a  basis  on  which 
a  right  of  rescission  is  to  be  supported,  it  cannot,  merely  because  it  is 
first  in  order  of  time,  have  any  greater  importance  than  later  defaults. 

In  Norrington  v.  Wright,  uhi  supra,  the  plaintiff  had  contracted  to 
ship  from  Europe  to  the  defendant  in  Philadelphia,  one  thousand  tons 
of  rails  in  each  of  the  months  of  February,  March,  April,  May,  and 
June.  In  February  he  had  shipped  four  hundred  tons,  which  the  de- 
fendant had  received  and  paid  for ;  not  knowing  that  less  than  the 
required  quantity  had  been  shipped.  In  March  the  plaintiff  had 
shipped  eight  hundred  and  eighty-fivfe  tons,  and  the  defendant  on 
learning  these  deficiencies  declared  the  contract  terminated.  The 
court  held  that  he  was  justified  in  doing  so. 

1  am  not  sure  that  I  perceive  definitely  the  principle  on  which  this 
decision  was  rested.  But  the  case  seems  now  to  be  cited  for  the  follow- 
ing paragraph  in  the  opinion  of  the  court:  "The  seller  is  bound  to 
deliver  the  quantity  stipulated,  and  has  no  right  ...  to  compel  the 
buyer  to  accept  a  less  quantity  .  .  .  and  when  the  goods  are  to  be 
shipped  in  certain  proportions  monthly  the  seller's  failure  to  ship  the 
required  quantity  in  the  first  month  gives  the  buyer  the  same  right  to 
rescind  the  whole  contract  that  he  would  have  had  if  it  had  been 
agreed  that  all  the  goods  should  be  delivered  at  once." 

I  cannot  but  think  that  there  is  here  some  confusion  of  thought.  If 
a  contract  of  sale  requires  the  delivery  of  all  the  goods  at  once,  and 
the  seller  tenders  only  part  at  the  time  specified,  certainly  the  buyer 
may  refuse  to  accept  the  part,  but  it  is  scarcely  accurate  to  say  his  re- 
fusal is  based  upon  a  rescission  of  the  contract.  He  has  simply  refused 
to  do  what  he  never  agreed  to  do.  But  if  the  goods  are  to  be  de- 
livered in  instalments  at  different  times,  and  the  seller  tenders  one 
instalment  on  the  day  specified,  then  if  the  buyer  refuses  to  accept  it, 
plainly  his  refusal  must  rest  upon  a  different  foundation.  He  had 
agreed  to  accept  such  a  tender,  and  his  refusal  can  be  justified  only 
on  the  idea  that  he  has  become  released  from  that  agreement,  —  that 
is  to  say,  with  reference  to  the  point  we  are  now  considering,  it  must 
appear  that  his  agreement  to  accept  the  instalment  tendered  was 
dependent  on  the  due  performance  by  the  seller  of  another  promise 
which  he  had  failed  to  perform.  We  are  thus  brought  to  the  real 
question  in  all  bargains  of  this  nature,  whether  on  the  proper  construc- 
tion of  the  contract,  the  performance  of  any  particular  stipulation  by 
one  party  is  a  condition  precedent  to  the  continuation  of  obligations 
upon  the  other  party,  and  logically  this  must  be  the  question  as  well 
with  regard  to  the  first  stipulation  as  the  subsequent  ones. 

On  this  question  this  court  adopted  the  general  rule  that  when  the 
seller  has  agreed  to  deliver  the  goods  sold  in  instalments,  and  the 
buyer  has  agreed  to  pay  the  price  in  instalments  which  are  propor- 
tioned to  and  payable  on  the  delivery  of  each  instalment  of  goods, 
then  default  by  either  party  with  reference  to  any  one  instalment  will 
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not  ordinarily  entitle  the  other  party  to  abrogate  the  contract.  We 
were  led  to  the  adoption  of  this  rule  because  it  seemed  to  be  supported 
by  the  greater  strength  of  judicial  authority,  and  to  be  most  likely  to 
promote  justice.     We  see  no  sufficient  reason  for  abandoning  it. 

The  rule  governs  the  case  in  hand  and  maintains  the  right  of  the 
plaintiff  to  recover  damages  for  the  defendant's  refusal  to  accept  the 
third  instalment  of  silk.  Therefore,  as  against  the  defendant,  the  judg- 
ment is  not  erroneous. 

The  plaintiff  below  assigns  error  upon  the  exclusion  of  his  claim  for 
damages,  because  of  the  refusal  to  accept  the  instalment  deliverable 
August  15th. 

In  this  there  was  no  substantial  error.  Conceding  that  the.defend- 
ant's  repudiation  of  the  whole  contract  before  August  15th,  absolved 
the  sellers  from  the  duty  of  tendering  an  instalment  on  that  date  and 
gave  them  an  immediate  right  of  action  against  the  defendant  for  a 
.breach  of  contract,  nevertheless,  when  it  appeared,  as  it  did  on  the 
trial  that  by  no  possibility  could  the  sellers  have  made  tender  of  the 
silk  due  August  15th,  because  the  silk  did  not  arrive  in  New  York 
until  a  later  day,  it  became  evident,  that  as  to  that  instalment  the 
sellers  suffered  no  loss  by  the  breach. 

There  are  other  assignments  of  error  in  the  record,  but  as  counsel 
did  not  notice  them  in  argument,  we  assume  that  they  are  all  involved 
in  the  matters  above  decided  or  are  waived. 

The  judgment  should  be  affirmed.'' 


CRESSWELL  EANCH  CO.  v.  MARTINDALE  et  al. 

63  Fed.  (Circuit  Court  of  Appeals.    Eighth  Circuit)  84.    1894. 

Sanborn,  Circuit  Judge.  If  the  vendee  of  personal  property,  to  be 
delivered  and  paid  for  in  instalments,  refuses,  upon  the  demand  of  the 
vendor,  to  accept  and  pay  for  a  substantial  part  of  an  instalment 
according  to  the  contract,  will  the  fact  that  he  does  so  in  good  faith, 
and  in  the  belief  that  he  is  not  required  by  the  contract  to  receive  any 
of  the  property  so  rejected,  deprive  the  vendor  of  his  right  to  refuse  to 
further  perform  the  contract  on  his  part?  This  is  the  principal  question 
presented  by  this  case. 

September  19, 1892,  the  Cresswell  Ranch  &  Cattle  Company,  Limited, 
a  corporation,  the  plaintiff  in  error,  sold  to  William  Martindale  and 
Thomas  J.  Price,  the  defendants  in  error,  5,021  steers,  1,321  of  which 
were  to  be  delivered  not  later  than  October  20, 1892,  and  the  remaining 
3,700  at  the  rate  of  1,000  each  week,  commencing  October  24,  1892. 
The  vendees  agreed  to  pay  $28  per  head  for  the  cattle,  and  at  the  date 

'  The  dissenting  opinion  has  been  omitted. 
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of  the  contract  paid  $5,000,  which  was  to  be  applied  to  the  paj'ment  for 
the  cattle  as  they  were  delivered  at  the  rate  of  $1  per  head.  The  3,700 
cattle  were  part  of  a  herd  of  cattle  owned  by  the  vendor  that  was  on  a 
range  in  Texas,  40  miles  square,  and  the  contract  provided  that  when 
any  instalment  of  these  cattle  was  ready  to  load  upon  the  cars  the 
vendees  should  be  notified,  and  might  cut  out  an^'  of  the  steers  gathered 
that  did  not  weigh  900  pounds.  After  the  1,321  cattle  and  two  instal- 
ments of  the  3,700  had  been  delivered  and  paid  for,  making  in  all  2,289 
steers,  the  parties  met  on  November  14,  1892,  for  the  fourth  delivery, 
and  the  vendor  tendered,  and  demanded  that  the  vendees  should  receive 
980  steers  that  weighed  over  900  pounds  each,  and  that  complied  with 
the  other  requirements  of  the  contract.  The  vendees  cut  out  and 
refused  to  accept  or  pay  for  282  of  these  cattle,  on  the  ground  that 
they  did  not  weigh  900  pounds  each,  but  accepted  and  paid  for  the 
remaining  698.  Before  the  time  for  another  delivery  arrived,  the 
vendor  notified  the  vendees  that  they  had  violated  the  contract  on  their 
part  by  rejecting  the  282  steers,  and  that  the  cattle  company  would 
deliver  no  more  cattle  to  them  thereunder.  The  vendees  then  brought 
this  suit  for  damages  for  the  failure  of  the  vendor  to  deliver  the 
remainder  of  the  cattle  specified  in  the  contract,  and  for  the  balance  of 
the  $5,000  not  j'et  applied  to  the  payment  for  the  cattle  already  deliv- 
ered. The  vendor  answered  that  the  vendees  had  committed  the  first 
breach  by  failing  to  receive  and  pay  for  the  282  cattle  tendered 
November  14,  1892.  At  the  close  of  the  trial  the  court  instructed  the 
jury,  in  effect,  that  the  mere  fact  that  the  vendees  refused  to  accept  the 
steers  that  complied  with  the  contract  on  November  14,  1892,  did  not 
relieve  the  vendor  of  its  obligation  to  make  tender  of  the  remainder  of 
the  5,021  steers  due  under  the  contract,  if  the  jury  further  found  that 
the  vendees  made  the  rejection  in  good  faith,  in  the  belief  that  the 
rejected  steers  did  not  come  up  to  the  requirements  of  the  contract. 
The  court  also  refused  to  charge,  as  requested  by  the  vendor,  that  the 
rejection  of  these  steers  entitled  it  to  treat  this  action  as  a  breach  of  the 
contract,  and  that,  if  the  vendor  notified  the  vendees  that  it  so  elected 
in  a  reasonable  time  after  the  rejection,  the  latter  could  not  recover. 
The  court  also  instructed  the  jury  that,  although  they  found  that  the 
vendor  tendered  and  the  vendees  refused  to  accept  cattle  that  fulfilled 
the  requirements  of  the  contract,  yet,  if  the  vendor  had  subsequently 
waived  that  breach  of  the  contract,  the  vendees  could  recover  damages 
for  the  failure  of  the  vendor  to  make  the  subsequent  deliveries.  There 
was  a  verdict  and  judgment  for  the  vendees  for  damages  for  the  failure 
of  the  vendor  to  deliver  the  steers  due  subsequent  to  November  14,  1892. 
But  the  jury  found  that  the  282  steers  tendered  and  rejected  on  that  day 
fulfilled  the  requirements  of  the  contract,  and  gave  the  vendees  no 
damages  on  account  of  those  steers.  The  verdict  does  not  disclose 
whether  the  jurj-  found  that  the  vendees'  breach  of  the  contract  on 
November  14,  1892,  was  excused  because  they  made  it  in  good  faith  oi 
because  the  vendor  had  waived  it. 
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The  contract  on  which  this  action  was  based  was  an  entire  contract. 
It  was  a  contract  for  the  sale  of  5,021  cattle  for  $140,688,  and  the 
$5,000  earnest  money  paid  at  the  time  the  contract  was  made  was  paid 
on  account  of  the  entire  purchase.  The  subsidiary  provisions  of  the 
contract,  that  the  price  was  $28  for  each  steer,  and  that  there  were  to 
be  five  deliveries  of  the  cattle,  no  more  made  as  many  contracts  of  this 
one  as  there  were  to  be  instalments  of  cattle  delivered  than  it  made  as 
many  as  there  were  cattle  to  be  delivered.  Norrington  v.  Wright,  115 
U.  S.  188,  203  ;  Iron  Co.  v.  Naylor,  9  App.  Cas.  434,  439.  Nor  was  the 
vendees'  breach  of  this  contract  slight  or  in  an  immaterial  part.  It  was 
substantial,  and  went  to  the  very  root  of  the  contract.  It  consisted  in 
their  refusal  to  accept  282  cattle,  and  to  pay  $7,89G  for  them,  at  the 
time  and  place  they  agreed  to  accept  and  paj'  for  them  under  the  con- 
tract. These  cattle  had  been  gathered  by  the  vendor  from  a  range  40 
miles  square  by  the  labor  of  many  men  for  many  days  and  diiven  near 
to  the  railroad  station  to  be  delivered  to  the  vendees.  Their  refusal  to 
take  them  imposed  upon  the  vendor  the  necessity  of  gathering  other 
cattle  from  this  extended  range  in  the  same  manner  to  carry  out  its  con- 
tract in  the  face  of  the  fact  that  the  vendees  had  refused  to  accept  nearly 
three  hundred  cattle  that  complied  with  its  provisions.  A  plaintiff  can- 
not maintain  his  action  for  the  breach  of  a  contract  made  with  him  bj-  a 
defendant  unless  he  can  establish  such  performance  on  his  part  as  will 
entitle  him  to  demand  performance  of  the  defendant.  A  prior  substan- 
tial breach  of  the  contract  on  the  plaintiflf's  part  is  ordinarily  a  con- 
clusive answer  to  an  action  for  a  subsequent  breach  on  the  defendant's 
part.  In  their  complaint  the  vendees  recognized  this  principle,  and 
alleged  that  they  "  have  in  all  things  kept  and  performed  the  said  con- 
tract upon  their  part,"  but  that  the  cattle  company,  on  November  19, 
1892,  refused  to  perform  on  its  part.  The  verdict  does  not  rest,  how- 
ever, upon  proof  of  this  prior  performance  on  the  part  of  the  vendees, 
but  upon  the  facts  that,  before  thej'  charge  any  breach  upon  the 
cattle  company,  they  had  themselves  failed  to  perform  a  substantial 
part  of  the  contract,  but  that  they  then  in  good  faith  believed  that 
they  were  not  so  failing.  Nor  was  this  exercise  of  good  faith  and 
belief  by  mistake,  or  without  notice  of  the  fact.  It  was  a  wilful 
and  determined  exercise  of  faith.  The  vendor  insisted,  at  the  time, 
that  these  cattle  weighed  over  900  pounds  each,  weighed  some  of 
them  in  the  presence  of  one  of  the  vendees  on  some  defective  scales 
that  indicated  that  its  claim  was  well  founded,  and  demanded  that 
the  vendees  should  accept  them.  All  this  may  not  have  demon- 
strated the  weight  of  the  cattle,  though  it  seems  to  have  proved  it 
to  the  satisfaction  of  the  jury,  but,  although  the  judgment  of  the 
vendor's  agent  was  liable  to  be  at  fault,  and  although  the  scales 
were  defective,  this  was  ample  warning  to  the  vendees  to  determine 
the  weight  of  these  cattle  in  some  way  correctly  before  they  rejected 
them.  They  had,  bj-  the  express  terms  of  the  contract,  reserved  to 
themselves  the  exclusive  privilege  of  rejecting  cattle  that  did  not  in 
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fact  weigh  900  pounds,  and  by  that  very  provision  they  had  imposed 
upon  themselves  the  duty  of  determining  the  fact,  and  of  rejecting, 
at  their  peril,  those  whose  weight  exceeded  that  amount.  The  pro- 
vision of  the  contract  which  presents  this  question  is  that  the  vendees 
may  cut  out  "  any  objectionable  steer  that  may  not  weigh  900  pounds." 
It  was  perfectly  competent  for  these  parties  to  this  contract  to  have 
provided  in  it  that  the  vendees  might  cut  out  and  reject  any  steer  that 
in  their  judgment  weighed  less  than  900  pounds,  or  any  steer  that  they 
in  good  faith  believed  weighed  less  than  900  pounds.  This  they  did 
not  do.  They  provided  that  the  vendees  might  cut  out  those  steers 
that  in  fact  weighed  less  than  900  pounds  each.  .  .  .  But  it  is  insisted 
that,  although  the  good  faith  and  belief  of  the  vendees  cannot  be  made 
the  standard  to  determine  the  existence  of  the  breach  of  this  contract, 
yet  they  may  be  interposed  to  deprive  that  breach  of  some  of  its  ordi- 
narj'  legal  effects.  But  that  as  effectually  makes  a  new  contract  for  the 
parties  as  to  substitute  the  vendees'  belief  as  to  the  weight  for  the 
actual  weight.  The  established  rights  and  remedies  for  the  breach  of 
an  agreement  are  as  effectually  contracted  for  as  the  performance  of 
the  acts  stipulated.  One  of  the  rights  of  the  vendor  under  this  con- 
tract was  to  refuse  to  perform  subsequent  acts  stipulated  after  the  ven- 
dees had  refused  to  perform  a  substantial  part  of  the  contract  on  their 
part.  This  right  is  given  by  the  law  for  his  protection  to  the  partj'  to 
a  contract  against  whom  the  first  breach  has  been  committed.  No 
sound  reason  occurs  to  us  why  its  existence  should  be  made  dependent 
on  the  good  faith  or  belief  of  him  who  first  breaks  the  contract.  On 
the  other  hand,  there  are  cogent  reasons  to  the  contrary. 

First.  It  is  the  breach  itself,  and  not  the  good  faith  or  belief  of  the 
party  who  commits  it,  that  causes  and  measures  the  damage  of  the 
injured  part}'.  The  injurj-  to  the  vendor  in  the  ease  before  us  was  not 
less  because  the  vendees  broke  the  contract  in  good  faith,  in  the  belief 
that  thej'  were  not  breaking  it.  Nor  did  the  fact  that  thej-  broke  it  in 
good  faith,  in  the  belief  that  they  were  complying  with  it,  raise  any 
presumption  that  thej'  would  not  continue  to  do  so.  On  the  other 
hand,  this  fact  presented  the  guaranty  of  word  and  of  act  that  they 
would  continue  to  break  it. 

Second.  The  rights  and  remedies  of  parties  for  breaches  of  civil 
contracts  ought  not  to  depend  on  the  good  faith  and  belief  of  those 
who  violate  them,  because  these  are  so  difficult  to  ascertain.  The 
proof  of  the  existence  or  absence  of  such  good  faith  and  belief  is 
peculiarly  within  the  knowledge  and  control  of  the  violators  themselves. 
Frequently  they  alone  know  what  thej'  believe,  and  whether  or  not  they 
are  acting  in  good  faith.  It  would  always  be  difficult,  and  often  im- 
possible, to  establish  their  bad  faith  or  their  belief  that  the}'  were  vio- 
lating their  contracts,  without  their  testimony,  and  generally  impossible 
to  do  so  with  it.  The  rights  and  remedies  of  parties  for  the  breach  of 
civil  contracts  ought  not  to  be  so  placed  at  the  mercy  of  those  who 
break  them.     It  would  be  intolerable  that  parties  to  continuing  con- 
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tracts  should  be  compelled  to  perform  them  on  their  part  until  they 
could  prove  that  the  other  contracting  parties,  who  were  constantly 
breaking  them,  were  doing  so  in  bad  faith,  and  in  the  belief  that  they 
had  no  right  to  do  so. 

Our  conclusion  is  that  the  right  of  a  party  to  a  continuing  contract 
to  refuse  to  make  subsequent  performance  on,  his  part,  after  the  other 
contracting  party  has  refused,  upon  full  notice  and  demand,  to  perform 
a  substantial  part  of  the  contract  on  his  part,  is  not  dependent  on  the 
good  faith  of  the  latter,  nor  on  his  belief  that  he  is  not  violating  the 
V  contract,  but  rests  solely  upon  the  fact  whether  or  not  he  has  violated 
br  failed  to  perform  a  substantial  part  of  the  contract  that  the  agree- 
ment required  him  to  perform.  Norrington  ■;;.  Wright,  115  U.  S.  188, 
204,  205  ;  Tilley  v.  Pope,  115  U.  S.  213  ;  Rolling  Mill  v.  Rhodes,  121 
U.  S.  255,  261,  264;  Beck  &  Pauli  Lithographing  Co.  v.  Colorado 
Milling  &  Elevator  Co.,  3  C.  C.  A.  248,  52  Fed.  700,  703,  10  U.  S. 
App.  465,  470  ;  Philip  Mills  v.  Slater,  12  R.  I.  82  ;  Smith  v.  Lewis,  40 
Ind.  98  ;  Hoare  v.  Eennie,  5  Hurl.  &  N.  19  ;  Pope  v.  Porter,  102  N.  Y. 
366,  371  ;  Dwinel  v.  Howard,  30  Me.  258  ;  Robson  v.  Bohn,  27  Minn. 
333,  344;  Reybold  v.  Voorhees,  30  Pa.  St.  116,  121;  Stephenson  v. 
Cady,  117  Mass.  6,  9  ;  Branch  v.  Palmer,  65  Ga.  210  ;  Fletcher  v.  Cole, 
23  Vt.  114,  119.  .  .  . 

An  attempt  is  made  to  distinguish  Norrington  v.  "Wright,  supra,  from 
that  at  bar,  because  in  the  former  the  default  occurred  in  the  delivery  of 
the  first  instalment,  and  in  the  latter  in  the  acceptance  of  the  fourth  in- 
stalment. But  it  is  a  distinction  without  any  substantial  difference.  The 
reason  why  the  vendor  could  not  recover  in  Norrington  v.  Wright  was 
that  he  had  committed  the  first  breach  of  the  contract,  and  that  relieved 
the  vendee  from  subsequent  performance  on  his  part.  For  the  same 
reason  the  breach  committed  November  14,  1892,  relieved  the  cattle 
company  from  any  subsequent  performance  on  its  part.  If  a  default 
on  the  first  instalment  by  one  party  relieves  the  other  contracting  party 
from  the  performance  of  all  the  stipulations  of  the  contract,  by  so  much 
the  more  will  a  default  on  a  later  instalment  relieve  him  from  all  subse- 
I  quent  performance.  It  is  the  first  breach  which  he  commits,  and  not 
I  the  number  of  the  particular  instalment  to  which  it  relates,  that  defeats 
I  the  plaintiff,  in  these  actious.  Thus  in  Robson  v.  Bohn,  supra,  a  con- 
tract was  made  May  19,  1873,  for  the  sale  of  425,000  feet  of  lumber, 
to  be  delivered  at  the  rate  of  20,000  feet  per  week  from  the  date  of  the 
contract,  and  the  defendant  agreed  to  give  his  promissory  note  for 
$3,000  at  that  time,  to  pay  $2,000  in  cash  August  1,  1873,  and  to  pay 
the  balance  on  the  full  delivery  of  the  lumber.  He  gave  his  note  for 
$3,000.  The  vendor  delivered  the  lumber  weekly  until  August  1,  1873. 
The  vendee  then  failed  to  pay  the  $2,000  in  cash,  and  the  court  held 
that  the  refusal  of  the  vendee  to  pay  the  $2,000  excused  the  vendor 
from  the  delivery  of  any  lumber  subsequent  to  August  1st.  To  the 
same  effect  are  Dwinel  v.  Howard  and  Reybold  v.  Voorhees,  supra. 
The  rule  is  general  that  he  who  commits  the  first  substantial  breach  of 
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a  contract  cannot  maintain  an  action  against  the  other  contracting 
party  for  a  subsequent  failure  to  perform,  and  it  rules  this  case. 

Finallj-,  it  is  contended  that  the  cattle  company  waived  the  breach 
committed  by  the  vendees,  and  that,  even  if  there  was  error  in  the 
instruction  we  have  been  considering,  it  was  ei-ror  without  prejudice, 
and  the  judgment  should  be  affirmed.  The  claim  of  a  waiver  rests  upon 
the  fact  that  the  cattle  company  received  payment  November  14,  1892, 
for  the  698  cattle  that  the  vendees  accepted,  and  the  claim  that  its 
agent  then  told  the  vendees  to  come  at  some  later  date  for  more  cattle, 
and  arrange  to  gather  and  deliver  them.  It  is  difficult  to  see  how  the 
cattle  company  waived  any  of  its  rights  by  insisting  upon  its  acknow- 
ledged right  to  deliver  and  receive  payment  for  the  698  cattle  the  ven- 
dees accepted,  especially  in  view  of  the  fact  that  these  cattle  were, 
according  to  the  verdict,  worth  several  hundred  dollars  more  than  the 
contract  price  which  the  vendees  paid  for  them,  and  they  could  have 
lost  nothing  by  taking  them.  If  the  company  had  received  payment 
for  the  282  cattle  that  were  rejected,  there  might  have  been  some 
ground  for  the  claim  of  waiver  here.  Nor  is  it  easy  to  see  how  the 
statement  that  the  vendees  might  come  at  some  future  day  for  more 
cattle,  or  anj-  action  the  vendor  took  to  gather  and  ship  them,  could 
work  a  waiver,  when  the  cattle  company  notified  the  vendees,  before 
they  started  to  come  for  these  cattle,  that  they  need  not  do  so,  and 
that'  it  would  deliver  no  more  cattle  to  them  under  this  contract. 
There  seems  to  be  nothing  in  all  this  that  could  have  induced  the  ven- 
dees to  act  or  omit  to  act  to  their  prejudice.  We  have  grave  doubts 
whether  the  evidence  in  this  case  is  sufficient  to  sustain  a  verdict  of  a 
waiver  of  this  breach  by  the  cattle  company  if  it  were  rendered.  But 
it  is  unnecessarj-  to  determine  that  question  here.  That  question,  and 
the  question  whether  or  not  the  vendees  committed  the  breach  in  good 
faith,  in  the  belief  that  the  rejected  steers  did  not  complj'  with  the 
requirements  of  the  contract,  were  submitted  to  the  jury  under  instruc- 
tions to  the  eflfect  that,  if  they  answered  either  in  the  affirmative,  the 
vendees  could  recover,  although  they  did  commit  the  first  breach  of  the 
contract.  The  verdict  shows  that  the  jury  found  that  the  vendees  com- 
mitted the  first  breach,  and  that  they  must  have  answered  one  of  these 
two  questions  in  the  afl3rmative.  But  it  does  not  show  which  one. 
Such  a  verdict  cannot  be  upheld  where  there  is  more  than  one  issue 
tried,  and  upon  any  one  of  them  error  is  committed  in  the  admission 
or  rejection  of  evidence,  or  in  the  charge  of  the  court,  because  it  maj' 
be  that  the  jury  founded  their  verdict  upon  the  very  issue  to  which  the 
erroneous  ruling  related,  and  that  they  were  controlled  in  their  finding 
by  that  ruling.  Coal  Co.  v.  Johnson,  6  C.  C.  A.  148,  56  Fed.  810 ; 
State  of  Maryland  v.  Baldwin,  112  U.  S.  490,  492. 

There  are  other  qnestions  discussed  in  the  briefs,  but,  as  the  case  must 
be  retried,  and  these  questions  may  not  arise  upon  a  second  trial,  it  is  un- 
necessary now  to  notice  them.  The  judgment  is  accordingly  reversed, 
with  costs,  and  the  cause  remanded,  with  directions  to  grant  a  new  triaL 
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PROVIDENCE   COAL  CO.   v.   COXE  et  al. 

35  At.  (R.  I.)  210.     1896. 

James,  Wm.  K.  <fe  Theodore  F.  Tillinghast,  for  plaintiff. 

James  M.  Ripley  and  John  Henshaw,  for  defendants. 

Matteson,  C.  J.  This  is  assumpsit  on  a  written  contract,  of  which 
the  following  is  a  copj' :  "  Providence,  July  2nd,  1892.  Sold  Providence 
Coal  Co.,  to  be  shipped  to  Providence,  R.  I.,  10,000  tons  Beaver  Mea- 
dow pea  coal,  @  $1.85  per  ton  f.  o.  b.  Cash,  30  days.  Not  insured. 
To  be  shipped,  viz. :  Barge  load  immedlatelj' ;  balance  in  equal  monthly 
proportions  before  Feby.  1st,  1893  ;  subject,  however,  to  strikes,  or  any 
other  unavoidable  dela}^  caused  in  shipping  same.  Coxe  Bros.  &  Co., 
per  F.  J.  Hartshorn."  A  jury  trial  was  waived,  and  the  case  heard  by 
the  Common  Pleas  Division.  Decision  in  favor  of  the  plaintiffs  was 
given  for  a  part  of  their  claim,  whereupon  the  defendants  filed  their 
petition  for  a  new  trial,  alleging  that  the  decision  was  erroneous. 

We  think  the  Common  Pleas  Division  erred  in  holding  the  contract  to 
be  severable.  It  is  a  single  contract  for  the  sale  of  one  entire  quantity 
of  coal,  to  wit,  10,000  tons.  The  subsidiary  provisions  relative  to  ship- 
ments and  payment  did  not  have  the  effect  to  split  it  into  as  many 
distinct  contracts  as  there  were  to  be  separate  shipments  or  deliveiies. 
Norrington  v.  Wright,  115  U.  S.  188,  204 ;  Iron  Co.  v.  Naylor,  9  App. 
Cas.  434.  The  Common  Pleas  Division  found,  on  the  evidence,  that  the 
plaintiffs,  though  constantly  urged  by  the  defendants  to  furnish  barges 
for  the  transportation  of  the  coal  according  to  the  custom  and  course 
of  dealing  between  them,  or  to  allow  the  defendants  to  procure  barges 
for  that  purpose  for  the  plaintiffs,  did  not  do  so,  and  did  not  take  the 
coal  which  was  by  the  terms  of  the  contract  to  be  shipped  in  the  months 
of  July,  August,  September,  October,  and  November,  but  received  only 
572.2  tons  out  of  the  proportions  for  those  months,  shipped  with  an 
instalment  of  coal  purchased  under  a  former  contract.  We  think  that 
each  neglect  of  the  plaintiffs  to  take  the  shipments  of  coal  for  the 
months  mentioned  was  a  breach  of  the  contract  which  warranted  the 
defendants  in  cancelling  it,  in  the  absence  of  facts  tending  to  show  a 
waiver  of  the  right  of  the  defendants  to  insist  upon  such  breaches,  or 
some  legal  justification  on  the  part  of  the  defendants  for  such  breaches. 
King  Philip  Mills  v.  Slater,  12  R.  I.  82,  90.  The  declaration,  which 
consists  of  a  single  count,  avers  no  facts  showing,  or  tending  to  show, 
a  waiver  by  the  defendants  of  their  right  to  insist  on  the  cancellation 
of  the  contract  for  the  failure  of  the  plaintiffs  to  take  the  proportions  of 
coal  stated,  nor  any  legal  excuse  for  the  failure,  but  avers  a  readiness 
and  willingness  at  all  times,  of  the  plaintiffs,  to  receive  and  pa}'  for  the 
coal  according  to  the  contract.  This  affirmation  of  the  declaration  being 
negatived  by  the  evidence,  and  the  plaintiffs  themselves  having  been  in 
default,  it  is  clear  that  they  were  not  entitled  to  recover  damages  for 
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the  refusal  of  the  defendants  to  ship  the  proportions  of  coal  for  the 
months  of  December  and  January.    We  think  the  Common  Pleas  Divi- 
sion erred  in  its  decision  awarding  such  damages. 
New  trial  granted,  and  case  remitted  to  the  Common  Pleas  Division.* 
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CASTLE  V.  SWORDER. 

30  L.  J.  Exch.  310.     1861. 

Declaeation  for  goods  bargained  and  sold,  goods  sold  and  delivered, 
and  on  accounts  stated  between  them.  Plea,  never  indebted. 
At  the  trial  before  Beamwell,  B.,  the  following  facts  appeared: 
In  February,  1857,  the  traveller  of  the  plaintiffs,  vho  were  spirit 
merchants  at  Bristol,  received  a  verbal  order  from  the  defendant,  an 
innkeeper  at  Merthyr  Tydvil,  for  two  puncheons  of  rum  and  one  of 
brandy.  They  were  to  remain  in  bond  in  the  warehouse  of  the  plain- 
tiffs till  the  defendant  wanted  them,  for  six  months  without  payment, 
and  after  that  period  subject  to  payment  of  rent.  The  defendant  was 
to  have  six  months'  credit.  This  order  was  accepted  by  the  plaintiffs, 
who  sent  to  the  defendant  an  invoice  specifying  by  their  marks  two 
particular  puncheons  of  rum  and  a  hogshead  of  brandy  as  sold  to  him, 
stating  the  price  £80  2s.  2d.,  and  adding  the  words  "  free  for  six 
months,"  which  meant  that  the  goods  might  remain  six  months  without 
charge  in  their  warehouse.  The  plaintiffs  keep  a  warehouse  at  Bristol, 
■w,ith  a  bonded  cellar,  of  which  they  keep  one  key  and  the  custom-house 
officers  another,  in  which  the  spirits  in  question  were.  The  plaintiffs 
were  in  the  habit  of  receiving  and  keeping  other  persons'  goods  in  their 
warehouse,  and  charging  them  for  warehouse  room.  As  soon  as  the 
brandy  and  rum  were  sold,  the  plaintiffs  entered  tlie  transfer  in  their 
rum  and  brandy  books  respectively,  specifying  the  particular  casks  as 
sold  to  the  defendant.  After  that  entry  the  plaintiffs  had  no  power  of 
getting  the  goods  out.     On  the  plaintiffs'  traveller  calling  with  the 

1  On  rehearing,  the  court  stated  :  "  The  case  which  the  plaintiffs  seek  to  raise  by 
tlieir  reargument,  and  which  they  also  attempted  to  make  on  the  original  hearing,  is 
not  the  case  made  by  the  declaration.  .  .  It  seems  to  us  that,  to  raise  the  question 
which  the  plaintiffs  seek  to  raise,  the  declaration  should  set  forth  that  though  the 
plaintiffs  neglected  to  send  for  and  receive  the  coal  required  to  be  shipped  during 
July,  August,  September,  October,  and  November,  1892,  and  though  the  defendants 
were  entitled  to  rescind  the  contract  on  that  account,  they  nevertheless  did  not 
rescind  it,  but  treated  it  as  continuing  in  force,  and  therefore  were  bound  to  deliver 
to  the  defendants,  on  their  demand,  the  instalments  of  coal  for  December,  1892,  and 
January,  1893,  and  that,  though  the  plaintiffs  demanded  the  instalment  which  the 
defendants  were  so  bound  to  deliver  in  December,  1892,  the  defendants  refused  to 
deliver  the  same,  and  to  deliver  any  coal  under  the  contract,"  etc.  .  .  . 
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account  after  the  credit  was  expired,  he  was  asked  by  the  defendant 
whether  he  would  take  the  goods  back  or  sell  them  for  him.  This 'the 
traveller  declined.  The  defendant  afterwards,  in  February,  1859, 
wrote  to  the  plaintiffs  asking  what  price  they  were  willing  to  give  for 
the  rum  and  brandy.  The  spirits  remained  in  the  plaintiffs'  bonded 
warehouse. 

Upon  proof  of  these  facts  on  the  part  of  the  plaintiffs,  it  was  ob- 
jected for  the  defendant  that  there  was  no  delivery  or  acceptance  to 
satisfy  the  statute  of  frauds ;  and  the  learned  judge  being  of  that 
opinion,  a  nonsuit  was  ordered,  with  leave  to  the  plaintiffs  to  move  to 
enter  a  verdict  for  them  for  the  specified  price,  if  the  court  should 
think  that  there  was  any  evidence  upon  which  a  jury  might  find  for  the 
plaintiffs. 

A  rule  having  been  obtained  accordingly, 

Welsby  and  Edwards  showed  cause. 

Lust  and  H.  T.  Oole,  in  support  of  the  rule. 

The  rule  was  discharged  and  the  plaintiffs  appealed. 

H.  T.  Cole,  for  plaintiffs. 

Welsby,  for  the  defendant. 

CocKBURN,  C.  J.  I  am  of  opinion  that  the  judgment  of  the  Court 
of  Exchequer  must  be  reversed,  and  that  judgment  must  be  given  for 
the  plaintiffs.  It  appears  to  me  that  the  question  is  not  how  the  jury 
would  have  found,  had  this  question  been  left  to  them  as  a  question  of 
fact,  but  whether  there  was  any  evidence  to  go  to  the  jury  of  accept- 
ance and  receipt  by  the  defendant  sufBcient  to  satisfy  the  statute  of 
frauds.  I  think  that  there  was  such  evidence.  It  appears  that  the 
defendant  entered  into  a  compact  with  the  plaintiffs'  traveller  to  buy 
the  brandy  and  rum.  The  defendant  was  to  have  the  right  of  taking 
them  when  he  thought  fit,  and  in  the  mean  time  the  goods  were  to 
remain  in  the  warehouse  of  the  plaintiffs,  the  sellers,  for  six  months 
without  payment,  and  after  that  period  subject  to  payment  of  rent.  It 
appears  that  the  plaintiffs  had  a  warehouse,  in  which  they  kept  not 
only  their  own  goods,  but  the  goods  of  other  people.  The  plaintiffs 
appropriated  to  the  defendant  certain  specified  puncheons  and  hogs- 
heads, and  sent  him  an  invoice  denoting  that  the  particular  goods  had 
been  so  appropriated.  After  this  the  defendant  proposed  to  the  plain- 
tiffs' traveller  that  they  should  take  the  goods  back,  and  wrote  to  the 
plaintiffs  to  the  same  effect.  The  question  is,  whether  on  these  facts 
there  was  evidence  for  the  jury  of  a  constructive  acceptance  by  the 
defendant.  The  important  particular  that  occurs  in  many  cases  of  a 
lien  in  the  vendors,  which  necessarily  imported  a  right  of  possession 
in  them  incompatible  with  a  right  of  possession  by  the  buyer,  does  not 
exist  in  this  case ;  for  for  six  months  the  buyer  was  entitled  to  claim 
the  immediate  delivery  of  the  specific  goods  appropriated  to  him. 
The  question  then  arises,  whether  the  possession  which  actually  re- 
mained in  the  sellers  was  a  possession  in  the  sellers  by  virtue  of  their 
original  property  in  the  goods,  or  whether  it  had  become  a  possession 
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as  agents  and  bailees  of  the  buyer ;  if  the  latter,  there  was  a  construc- 
tive possession,  and  through  it  a  constructive  acceptance  by  the  buyer. 
There  was  evidence  in  my  opinion  that  the  possession  of  the  plaintiffs 
had  been  converted  into  a  possession  as  agents  for  the  buyer.  For 
when  the  buyer  found  that  the  goods  had  been  appropriated  to  him,  he 
availed  himself  of  the  right  to  have  the  goods  warehoused  in  the 
general  warehouse  of  the  seller ;  and  he  dealt  with  the  goods  as  his 
own,  first,  in  the  request  that  the  sellers  would  take  back  the  goods, 
and,  failing  in  that  request,  in  asking  the  plaintiffs  to  sell  the  goods  for 
him.  Instead  of  repudiating  the  goods  at  the  time  the  invoice  was 
sent,  he  dealt  with  the  goods  as  though  they  had  been  warehoused  and 
kept  in  the  warehouse  as  his  goods  and  on  his  behalf.  This  construc- 
tive possession  would  amount  to  a  constructive  acceptance  by  the 
buyer.  It  is  unnecessary  to  consider,  whether  if  the  goods  had  turned 
out  inconsistent  with  the  contract,  he  might  have  rejected  them  ;  for  if 
a  man  chooses  to  waive  the  right  of  inspection,  he  loses  the  opportunity 
of  exercising  it.  Here  the  defendant  did  not  desire  to  exercise  that 
right  and  privilege  of  a  buyer ;  he  was  content  that  the  goods  should 
remain  there  ;  and  therefore  the  difficulty  that  might  present  itself  in 
some  cases  .does  not  arise  here.  A  man  may  waive  his  right  of  ex- 
amination, and  trust  to  his  action  if  the  goods  are  inconsistent  with  the 
contract.  I  do  not  say  how  the  jury  ought  to  have  found ;  but  I  am 
clearly  of  opinion  that  there  was  evidence  for  them.^ 


SAFFORD  V.  Mcdonough. 

120  Mass.  290.    1875.    Reported  supra,  p.  233. 


MITCHELL  V.  LE  CLAIE. 
165  Mass.  308.     1896.     Reported  supra,  p.  144. 


INGALLS   V.  HEERICK 

108  Mass.  351.     1871. 

Colt,  J.  It  was  ruled  as  matter  of  law,  in  this  case,  that  the 
jury  would  not  be  authorized  upon  this  evidence  to  find  a  delivery  of 
the  baled  flocks,  sufficient  to  pass  a  title  valid  as  against  creditors  of 
the  seller. 

1  Cbompton,  J.,  delivered  a  concurring  opinion,  and  Wiilbs,  Btles,  and  Kbasino 
J.  J.,  concurred.  ' 
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There  was  evidence  tending  to  show  that  the  bargain  for  the  sale 
was  made  with  one  Bosworth,  an  agent  of  the  seller.  A  receipted  bill 
of  parcels,  signed  by  the  seller  himself,  which  contained  a  description 
of  the  bales  by  number,  mark,  and  weight,  was  afterwards  delivered  by 
the  agent  to  the  plaintiff.  The  subject-matter  of  the  sale  was  all  the 
baled  flocks  then  stored  in  the  seller's  factor^-.  It  was  thus  a  com- 
pleted contract  of  sale,  and  as  between  the  parties  the  title  passed  to 
the  plaintiff.  Was  there  evidence  to  go  to  the  jury  of  a  delivery  suf- 
ficient as  to  creditors?  This  is  the  only  question,  and  in  disposing  of 
it  we  must  take  the  sale  to  have  been  made  in  good  faith  and  for  a 
valuable  consideration. 

Upon  this  question,  there  was  evidence  tending  to  show  that  the 
flocks  were  bought  for  resale ;  that  the  bales  were  large,  not  easily 
moved,  and  requiring  room  for  storage;  that  the  plaintiff,  having  no 
convenient  place,  agreed  with  Bosworth,  at  the  time  of  the  bargain, 
to  let  them  remain  where  they  were,  and  pay  storage,  and  directed 
liim  to  obtain  samples  of  the  flocks,  which  he,  the  plaintiff,  could  take 
with  him  to  New  York  to  sell  by  ;  and  that  Bosworth  accordingly 
opened  the-  bales,  took  out  samples  of  two  kinds  of  flocks,  sewed  up 
the  bales,  and  gave  the  samples  to  the  plaintiff  at  the  time  he  delivered 
the  bill  of  parcels.  The  plaintiff  bought  upon  his  own  previous 
knowledge  of  the  article,  having  seen  the  flocks  at  the  store-room  of 
the  factor}'  a  week  or  two  before.  The  samples  were  not  required  or 
used  by  him  in  reference  to  his  own  purchase,  and  Bosworth,  in  taking 
them  from  the  bales,  acted  under  the  directions  and  as  the  agent  of 
the  plaintiff,  and  with  reference  to  future  sales  by  him.  It  was  a  sig- 
nificant act  of  ownership  and  possession  on  the  part  of  the  plaintiff, 
after  the  sale  was  agreed  on,  through  Bosworth,  acting  in  this  respect 
as  his  agent.  There  is  something  more,  therefore,  here  disclosed,  than 
a  mere  contract  of  sale  without  delivery  or  possession  under  it.  And 
we  are  of  opinion,  under  the  law  heretofore  laid  down  bj-  the  court, 
that  the  case  should  have  been  submitted,  with  proper  instructions,  to 
the  jury.  .  .  . 

Exceptions  sustained.^ 


PARRY   ET  AL.  V.   LIBBEY. 

166  Mass.  112  -.   44  N.  E.  124.     1896. 

The  plaintiffs  claimed  title  to  the  property  in  suit,  under  a  bill  of 
sale  from  Sawyers  Brothers,  brick-makers.  After  the  sale,  the  vendors 
went  into  insolvency,  and  their  assignee  in  such  proceedings  is  the 
assignee  mentioned  in  the  last  paragraph  of  the  opinion. 

1  A  part  of  the  opinion,  dealing  with  the  rule  that  the  retention  of  possession  by 
the  vendor  is  only  evidence  of  fraud,  has  been  omitted. 


§  7.]  A.     DELIVERY  WITHOUT   CHANGE   OF  LOCATION.  475 

Sherman  L.  Whipple,  for  plaintiffs. 

Geo.  Fred.  Williams  and  G.  W.  Anderson,  for  defendant. 

Holmes,  J.  This  is  an  action  for  the  conversion  of  certain  bricks, 
and  comes  before  us  on  the  defendant's  exceptions.  The  alleged  con- 
version was  a  seizure  of  the  bricks  under  a  mortgage  purporting  to  cover 
bricks  manufactured  subsequently  to  its  date,  and  the  plaintiffs  claimed 
title  by  delivery  to  them  as  bona  fide  purchasers  for  value  under  a  bill 
of  sale  before  the  seizure  by  the  defendant.  The  bricks  in  question 
were  made  after  the  mortgage.  The  main  questions  raised  by  the  ex- 
ceptions are,  whether  the  judge  ought  to  have  ruled  that  there  was  no 
delivery  of  the  bricks  to  the  plaintiffs,  and  also  that  no  consideration 
was  given  hy  them  for  the  bill  of  sale. 

The  bill  of  sale  was  an  instrument  under  seal,  and  purported  to  con- 
vey to  the  plaintiffs  "  a  certain  lot  of  bricks,  being  bricks  now  left  iu  a 
certain  kiln  situated  in  the  southerly  end  of  brickshed  at  South  Clinton, 
Mass.,  containing  about  two  hundred  thousand  hard  bricks,  also  about 
one  hundred  thousand  light  hard  bricks,  being  piled  partly  in  northern 
end  of  said  shed,  and  partly  outside  of  shed."  These  words,  on  their 
face,  purport  to  convej'  all  the  bricks  in  the  two  distinct  piles  men- 
tioned, and,  there  being  no  denial  that  the  piles  were  distinct,  parol 
evidence  was  not  admissible  to  cut  down  their  effect.  Harper  v.  Eoss, 
10  Allen,  332.  Testimony  was  admitted  that  it  was  agreed  orall}-  at 
the  time  of  the  sale  that  the  vendor  should  have  the  right  to  deliver, 
out  of  the  bricks,  a  certain  amount,  — it  seems,  about  ten  thousand  or 
fifteen  thousand  bricks,  —  that  he  wished  to  deliver  to  others.  But, 
apart  from  the  objection  just  stated,  the  judge  who  tried  the  case  was 
warranted  in  finding  that  this  amounted  to  no  more  than  a  license  to 
the  vendor  to  take  a  certain  amount  from  the  purchaser's  piles  in  case 
he  should  wish  to  do  so  thereafter. 

The  goods  sold  thus  being  specified,  the  parties  went  to  the  brickyard, 
and  Mr.  Parry  says,  in  terms,  that  he  took  possession  of  them.  He 
counted  the  bricks,  and  made  arrangements  with  one  of  the  vendors, 
personally,  to  ship  the  bricks  as  he  should  send  word.  Portions  of  the 
bricks  were  shipped  from  time  to  time,  in  pursuance  of  the  arrange- 
ment. The  land  where  the  bricks  stood  seems  to  have  belonged  to  a 
third  person ;  but  nothing  appears  in  the  evidence  which  diminishes  the 
effect  of  the  facts  stated.  On  these  facts  the  judge  was  warranted  in  ' 
finding  a  delivery  sufficient  to  pass  the  title  to  all  the  bricks,  as  against 
third  persons.  Hobbs  v.  Carr,  127  Mass.  532  ;  Ropes  v.  Lane,  9  Allen, 
502,  510  ;  s.  c.  11  Allen,  591 ;  Hardy  v.  Potter,  10  Gray,  89  ;  Riddle 
V.  Yarnura,  20  Pick.  280. 

A  question  of  evidence  may  be  disposed  of  before  passing  from  this 
subject.  The  defendant  offered  to  prove  that  the  sellers  of  the  bricks, 
after  the  delivery  to  the  plaintiffs,  spoke  of  the  bricks  as  theirs,  solicited 
orders  for  them,  and  delivered  what  they  sold.  The  judge  excluded 
evidence  of  such  words  or  acts,  so  far  as  they  were  not  brought  homo 
to  the  knowledge  of  the  plaintiffs.     The  argument  for  the  defendant 
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assumes  that  the  vendors  were  left  in  possession.  If  they  were  not,  the 
evidence  was  incompetent.  Horrigan  v.  Wright,  4  Allen,  514  ;  Roberts 
V.  Medbery,  132  Mass.  100.  Whether  the  vendors  were  in  possession, 
or  not,  constituted,  for  this  purpose,  one  of  those  preliminarj-  matters 
of  fact  which  are  to  be  found  by  the  judge  who  tried  the  case,  and  on 
which  his  adverse  finding  is  conclusive.  Com.  v.  Bishop,  165  Mass. 
148,  152. 

A  note  for  one  thousand  dollars  was  given  by  the  plaintiffs  in  pay- 
ment for  the  bricks,  on  which  a  part  was  paid  by  the  plaintiffs  after  the 
seizure  by  the  defendant,  and  which  now  is  in  the  hands  of  the  assignee. 
The  money  actually  paid  is  part  of  the  entire  price.  We  do  not  per- 
ceive on  what  ground  we  should  deny  the  plaintiffs'  right  to  be  con-  ^ 
sidered  purchasers  for  value.  We  are  not  called  on  to  consider  how  the 
case  would  have  stood  had  the  assignee  undertaken  to  avoid  the  sale  as 
a  fraud  on  creditors.  The  assignee  holds  the  note,  and  seemingly 
aflflims  the  sale.  The  right  set  up  by  the  defendant  was  not  a  right  to 
avoid  the  sale,  as  a  fraud  on  creditors,  but  a  right  to  take  possession 
under  his  mortgage.  That  right  was  ended  -as  soon  as  the  delivery  was 
made  to  Parry.  As  against  the  mortgagee  the  note  was  a  valuable 
consideration.     The  other  exceptions  are  not  argued. 

Mcceptions  overruled. 


SNOW  V.  TERRETT. 

'      167  Mass.  457 :  45  N.  E.  764.    1897. 

Barker,  J.  .  .  .  The  action  is  for  the  conversion  of  logs  and 
lumber.  From  the  agreed  statement  it  appears  that  Charles  and 
Frederick  Snow  owned  logs,  some  of  which  they  had  delivered  at 
Soule's  mill  and  the  others  at  Goodboe's  mill,  to  be  sawed  into  lumber. 
Before  any  logs  were  sawed,  Charles  and  Frederick  sold  them  all  to 
Allen  D.  Snow,  and  delivered  him  the  logs  by  going  with  him  to  the 
mills,  where,  in  the  absence  of  the  owners  of  the  mills,  the  vendors 
and  vendee  looked  over  the  logs  which  were  then  there  to  be  sawed, 
the  vendee  marking  with  his  initials  some  of  the  logs  at  Goodboe's 
mill.  After  this  delivery,  and  after  the  logs  at  Soule's  mill  had  been 
sawed,  and  before  any  of  those  at  Goodboe's  mill  had  been  sawed,  the 
defendant  attached  the  boards  and  logs,  as  the  property  of  Charles  and 
Frederick  Snow,  upon  a  writ  against  them,  and  subsequently  sold  the 
logs  and  boards  upon  execution,  in  pursuance.of  the  attachment.  No 
one  notified  Soule  of  the  sale  to  Allen  D.  Snow,  and  Soule  had  no 
knowledge  of  that  sale  until  after  the  attachment,  and  neither  Soule 
nor  Goodboe  was  at  any  time  notified  by  Allen  D.  Snow  himself  that 
he  owned  the  logs. 

In  addition  to  these  facts,  the  agreed  statement  recites  that  after  the 
attachment,  and  before  the  execution  sale,  the  defendant  was  notified 
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by  Allen  D.  Snow  that  the  logs  had  been  sold  to  him  by  Charles  and 
Frederick  Snow,  and  were  his  property.  The  statement  further  recites 
certain  conflicting  evidence  as  to  the  logs  at  the  Goodboe  mill,  from 
which  it  seems  that  the  court  could  have  found  that  Goodboe  had 
notice  of  the  sale  to  Allen  D.  Snow,  or  that  he  had  no  such  notice,  oi 
that  some  one  in  charge  of  the  mill,  under  Goodboe,  not  only  had 
notice  of  the  sale,  but  expressed  a  willingness  to  saw  the  logs  which 
were  there,  if  Allen  D.  Snow  would  pay  for  the  sawing.  The  finding 
for  the  plaintiff  was,  as  we  infer,  for  the  conversion  of  the  lumber  and 
logs  at  both  mills. 

The  ruling  requested  was  "  that  no  legal  possession  of  said  logs  and 
lumber  could  be  given  by  the  alleged  seller  to  the  alleged  buyer  of  said 
logs  and  lumber,  while  in  the  possession  of  a  third  person  or  bailee, 
unless  the  alleged  seller  and  buyer  and  bailee  all  joined  in  the  agree- 
ment, and  the.  bailee  attorn  to,  and  become  agent  of,  the  buyer."  We 
construe  this  to  mean  that  the  sale  and  delivery  to  Allen  D.  Snow  would 
not  give  him  a  title  which  he  could  maintain  against  the  subsequently 
attaching  creditor  of  his  vendors,  unless  the  proprietors  of  the  mills 
where  the  logs  were  not  only  had  knowledge  of  the  sale,  but  consented 
to  keep  the  logs  as  the  property  of  the  purchaser.  The  bill  of  excep- 
tions does  not  show  that  the  presiding  justice  was  wrong  in  declining, 
to  give  this  request,  and  it  is  not  necessary  to  consider  whether  it  is 
correct,  as  an  abstract  proposition  of  law.  There  is  nothing  to  show 
that  the  mill  yards  were  not,  as  is  usually  the  case  with  country  saw- 
mills, open  places,  to  which  all  persons  had  free  access,  and  where  any 
owner  of  logs  to  which  no  lien  had  attached  might,  without  committing 
a  trespass,  or  infringing  any  right  of  the  mill  owner,  do  what  he  chose 
to  his  own  logs.  Nor  is  there  anything  to  show  that,  when  the  sale  to 
the  plaintiff  was  made,  the  mill  men  had  any  liens.  Under  these  cir- 
cumstances, there  was  no  such  actual  and  exclusive  possession  of  the 
logs  by  the  mill  men  as  to  require  the  presiding  justice  to  consider  or  I 
pass  upon  the  legal  question  which  lies  at  the  foundation  of  the  ruling 
requested-  Exceptions  oveiTuled. 


FAEIlSrA  V.   HOME. 
16  M.  &  W.  119.     1846.     Reported  supra,  p.  255. 


DAVIS  V.  EUSSELL. 
52  Cal.  611.     1878. 

'Bt  the  CointT.     Davis,  being  the  owner  of  a  lot  of  wheat,  deposited 
It  in  the  warehouse  of  Russell,  took  a  warehouse  receipt  for  it  in  the 


478  DAVIS   V.   KUSSELL.  [CHAP.  V. 

usual  form,  and  thereafter  indorsed  the  same  in  blank  and  delivered  it 
to  Barney.  Barney  transferred  the  receipt  to  the  Bank  of  Stockton, 
and  the  bank  transferred  it  to  a  person  not  a  party  to  the  action,  and  the 
wheat  was  afterward  delivered  by  Russell  to  the  holder  of  the  receipt. 
The  bank  was  notified  by  Davis  that  he  had  not  sold  the  wheat  to 
Barney,  but  the  witnesses  do  not  agree  whether  the  notice  was  before 
or  after  the  bank  transferred  the  receipt.  Before  the  wheat  was  deliv- 
ered to  the  holder  of  the  warehouse  receipt,  Davis  made  a  demand 
upon  Russell  for  a  delivery  of  the  wheat,  but  Russell  refused  so  to  do 
unless  the  receipt  was  returned  to  him.  Davis  claims  that  Barney  was 
only  his  agent  for  the  sale  of  the  wheat,  and  that  he  —  Barney  — 
transferred  the  receipt  to  the  bank  as  security  for  an  antecedent  debt 
due  from  him  to  the  bank.  The  defendants  claim  that  Barney  pur- 
chased the  wheat  from  Davis,  that  he  transferred  the  receipt  to  the 
bank  not  only  as  security  for  an  antecedent  debt,  but  also  for  further 
advances,  which  were  afterward  made,  and  that  the  transfer  by  the 
bank  was  prior  to  the  time  when  it  was  notified  that  Davis  had  not  sold 
the  wheat  to  Barney. 

The  jury  found  for  the  plaintiff. 

The  court  was  requested  by  the  defendants  to  give  the  following 
instruction:  "The  possession  of  the  instrument  iu  writing  produced 
in  evidence,  dated  August  18,  1875,  and  called  a  warehouse  receipt, 
covering  this  wheat  in  controversy,  together  with  the  plaintiff's  indorse- 
ment thereon,  is  of  itself  presumptive  evidence  of  the  ownership  of 
the  grain,  by  the  person  having  such  possession  of  such  receipt  so 
indorsed ;  "  but  the  court  refused  to  give  the  instruction,  and  gave  the 
following  instructions  at  the  plaintiff's  request :  "  If  the  jury  believe 
from  the  evidence  that  the  plaintiff  did  not  sell  the  wheat  in  contro- 
versy to  Barney,  but  authorized  him  to  sell  the  same  at  a  fixed  price 
for  cash,  to  be  paid  on  or  before  delivery,  then  the  indorsement  and 
delivery  of  the  warehouse  receipt  did  not  vest  Barney  with  the  title  of 
said  property,  or  deprive  plaintiff  of  his  title  and  right  to  the  posses- 
sion of  the  wheat;"  also,  that  "the  instrument  in  writing  called  a 
warehouse  receipt  is  not  a  contract  for  the  payment  of  money  or 
personal  property,  and  cannot  be  transferred  by  indorsement,  like  a 
negotiable  promissory  note."  Other  instructions  wei"e  given  embody- 
ing the  same  legal  proposition.  There  was  evidence  introduced  by  the 
defendants  tending  to  show  that  Barney  had  purchased  the  wheat  from 
the  plaintiff,  and  that  the  warehouse  receipt,  indorsed  in  blank  by  the 
plaintiff,  had  been  transferred  to  the  Bank  of  Stockton,  and  by  the 
bank  transferred  to  a  person  not  a  party  to  the  action,  before  the  bank 
was  notified  by  the  plaintiff  that  he  had  not  sold  the  wheat  to  Barney  ; 
and  the  defendants  were  entitled  to  have  instructions  given  to  the  jury 
which  would  state  the  effect  of  such  transfers  of  the  warehouse 
receipt. 

The  foregoing  instruction,  requested  by  the  defendants,  expresses 
very  fairly  the  law  in  that  regard.      It  was  held  in  many  cases  in  the 
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English  courts  that  an  assignment  of  such  a  receipt  does  not  amount 
to  a  constructive  delivery  of  the  goods  until  the  warehouseman  is  noti- 
fied thereof,  and  agrees  to  hold  the  goods  for  the  assignee.  (Benjamin 
on  Sales,  sec.  815.)  No  substantial  reason  is  offered  for  giving  to  the 
assignment  of  such  an  instrument  an  effect  differing  materially  from 
that  of  an  assignment  of  a  bill  of  lading.  In  Horr  v.  Barker,  8  Cal. 
613,  a  warehouse  receipt  was  regarded  as  standing  on  the  same  footing 
as  a  bill  of,  lading ;  and  it  was  held  that  a  transfer  of  such  receipt 
operated  as  a  transfer  of  the  title  to  the  goods.  The  doctrine  of  that 
case  has  not  been  questioned,  so  far  as  we  are  aware,  by  the  courts  of 
this  State.  If  an  assignment  of  the  receipt  will  transfer  the  title  to 
the  goods,  it  must  necessarily  follow  that  the  possession  of  the  receipt, 
indorsed  in  blank,  is  presumptive  evidence  of  the  ownership  of  the 
goods  by  the  holder  of  the  receipt.  The  defendants  were  entitled  to 
an  instruction  which  would  give  them  the  benefit  of  that  presumptive 
evidence ;  although,  as  between  the  plaintiff  and  Barney,  and  those 
claiming  under  Barney,  with  notice  that  he  was  only  the  agent  of 
plaintiff  (if  such  was  the  fact),  the  plaintiff  remained  the  owner  of  the 
wheat.  .  .  .  Judgment  reversed.^ 


§  7.     B.  Delivery  to  a  Careiee. 

KELSEA  V.  EAMSEY  CO. 
55  N.  J.  L.  320.     1893.    Reported  supra,  p.  209. 


WHEELHOUSE  v.  PARR. 
141  Mass.  593.    1886.     Reported  supra,  p.  176. 


§  7.     0.  Change  of  Location  without  Delivery. 

MoNEAL  V.  BRAUN. 
53  N.  J.  L.  617.     1891. 

Depue,  J.  Braun,  the  plaintiff  below,  in  1883  was  a  wholesale 
dealer  in  coal  at  Philadelphia.  McNeal,  who  is  now  plaintiff  in  error, 
was  engaged  in  the  foundry  business  at  Burlington,  in  this  State. 

On  the  14th  of  June,  1883,  McNeal  ordered  from  the  plaintiff  ninety- 
eight  tons  of  lump  and  steamboat  coal,  to  be  delivered  at  Burlington, 
at  $4.10  a  ton  delivered.     The  coal  was  shipped  in  a  barge  called 

1  A  part  of  the  opinion,  relating  to  a  different  question,  has  been  omitted. 
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"  The  Wayward,"  on  the  21st  of  June.  The  barge  arrived  at  Bur- 
lington on  the  23d,  but  it  was  not  until  the  26th  that  she  was  laid 
alongside  of  the  wharf.  On  the  afternoon  of  that  day  the  defend- 
ant's foreman  notified  the  captain  of  the  barge  to  place  it  alongside  of 
the  defendant's  wharf.  In  order  that  the  boat  might  be  so  placed 
that  the  steam-hoist  could  be  used  for  unloading,  the  boat  was  sepa- 
rated into  its  two  parts.  The  forward  part  was  made  fast  to  the 
wharf,  being  separated  from  the  wharf  by  a  float  about  three  feet 
wide,  furnished  by  the  defendant,  for  the  purpose  of  steadying  the 
boat  in  a  position  that  was  necessary  for  the  working  of  the  iron 
buckets  on  the  steam  elevator.  The  after  part  of  the  boat  was 
moored  on  the  river  side  of  the  other  part. 

When  the  forward  compartment  of  the  boat  was  placed  in  position, 
the  buckets  of  the  hoisting  works  were  lowered  upon  the  boat,  and 
preparations  were  made  by  the  defendant's  servants  for  unloading  the 
coal.  They  completed  their  preparations  about  ten  minutes  before  six 
o'clock,  and  stopped  work  at  six,  the  usual  time  for  quitting  work. 
During  the  night  this  compartment  of  the  boat  sank  with  the  coal  that 
was  in  it. 

The  compartment  that  was  moored  in  the  river  remained  in  safety. 
After  the  sinking  of  the  forward  compartment,  the  coal  that  was  in 
the  other  compartment,  was  unloaded  and  taken  by  the  defendant. 
The  suit  was  for  the  whole  quantity  of  coal  sold,  but  the  controversy 
at  the  trial  was  with  respect  to  the  coal  that  was  sunk  and  entirely 
lost.  Under  the  charge  of  the  court,  the  jury  found  for  the  plaintiff 
the  full  contract  price  for  the  entire  shipment. 

The  order  for  the  coal  was  given  by  the  defendant  to  Arkless,  the 
agent  of  the  plaintiff,  at  the  plaintiff's  place  of  business  in  Philadel- 
phia. The  order  was  for  a  cargo  of  coal  of  an  approved  size  and 
quality.  The  coa,l  was  not,  at  that  time,  separated  from  the  plaintiff's 
stock  on  hand.  The  price  to  be  paid  was  $4.10  per  ton  delivered  at 
Burlington.  The  carrier  was  selected  by  the  plaintiff,  and  he  took 
from  him  a  bill  of  lading,  signed  by  the  master,  in  these  words: 
"Shipped  by  Charles  Braun,  in  good  order,  on  board  the  boat  called 
'  Wayward,'  now  lying  at  Philadelphia,  and  bound  for  Burlington, 
N.  J.,  ninety-eight  tons  of  Thomas  Lehigh  coal,  which  I  promise  to 
deliver  at  the  aforesaid  port  of  Burlington,  in  like  good  order,  the 

dangers  of  the   seas   only  excepted,    unto   A.    H.    McNeal   or 

assigns,  he  or  they  paying  freight  for  the  same  at  the  rate  of  twenty 
one-hundredths  dollars  per  ton. 

25  tons  lump. 

73  tons  steamboat. 

98  Captain  to  tend  guy." 

The  contract  price  of  $4.10  a  ton  was  the  price  of  the  coal  delivered 
«it  Burlington.     If  the  defendant  paid  freight  pursuant  to  the  direction 
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ia  the  bill  of  lading,  the  freight  paid  was  to  be  deducted  from  the 
coutract  price. 

Kesponsibility  for  loss  in  transportation,  in  carriage  by  sea,  has 
occasioned  considerable  discussion  in  the  English  courts.  The  rules 
on  this  subject  are  stated  by  Lord  Cottenham  in  Dunlop  v.  Lambert, 
6  CI.  &  F.  600,  619,  620,  621,  and  by  the  Court  of  Queen's  Bench  and 
the  Exchequer  Chamber  in  The  Calcutta  Company  v.  De  Mattos,  32 
Law  Jour,  Q.  B.  332 ;  33  Id.  214  ;  and  particularly  by  Mr.  Justice 
Blackburn,  whose  opinion  in  that  case  is  quoted  at  considerable  length 
in  1  Benj.  Sales  (Corbiu's  ed.),  §  503,  and  more  fully  in  Blackb.  Sales 
(Blackstone  ed.),  *  234. 

It  is  sometimes  stated,  as  a  general  rule,  that  delivery  to  the  carrier 
is  delivery  to  the  consignee,  and  that  the  goods  are  to  be  carried  to 
their  destination  at  his  risk.  But  an  examination  of  the  decisions  to 
that  effect  will  show  that  this  doctrine  prevails  only  where  the  contract 
of  sale,  as  between  the  consignor  and  consignee,  was  concluded  at  the 
place  of  shipment,  and  the  undertaking  to  ship  was  collateral  to  the 
contract  of  sale,  as  in  Tregelles  v.  Sewell,  7  Hurlst.  &  N.  573.  It  will 
also  be  found  that  the  rule,  uniformly  adopted  in  the  line  of  decisions, 
is  that  the  risk  of  loss  in  transportation  depends  upon  the  nature  of 
the  transaction,  the  terms  of  the  contract  and  the  intention  of  the 
parties.  In  Dunlop  v.  Lambert,  Lord  Cottenham  said :  "  When  the 
party  undertaking  to  consign  undertakes  to  deliver  at  a  particular 
place,  the  property  till  it  reaches  that  place,  and  is  delivered  according 
to  the  terms  of  the  contract,  is  at  the  risk  of  the  consignor."  In  Cal- 
cutta Company  v.  De  Mattos,  Mr.  Justice  Blackburn  said  :  ' '  There  is 
no  rule  of  law  to  prevent  the  parties  from  making  whatever  bargain 
they  please.  If  they  use  words  in  the  contract  showing  that  they 
intend  that  the  goods  shall  be  shipped  by  the  person  who  is  to  supply 
them,  on  terms  that  when  shipped  they  shall  be  the  consignee's  prop- 
erty and  at  his  risk,  so  that  the  vendor  shall  be  paid  for  them  whether 
they  are  delivered  at  the  port_  of  destination  or  not,  this  intention  is 
effectual.  ...  If  the  parties  intend  that  the  vendor  shall  not  only 
deliver  them  to  the  carrier,  but  also  undertake  that  they  shall  actually 
be  delivered  at  their  destination,  and  express  such  intention,  this  is 
also  effectual.  In  such  a  case,  if  the  goods  perish  in  the  hands  of  the 
carrier,  the  vendor  is  not  only  not  entitled  to  the  price,  but  he  is  liable 
for  whatever  damage  may  have  been  sustained  by  the  purchaser  in 
consequence  of  the  breach  of  the  vendor's  contract  to  deliver  at  the 
place  of  destination." 

The  De  Mattos  Case,  above  cited,  was  decided  in  the  Queen's  Bench 
by  an  equally  divided  court,  and  in  the  Exchequer  Chamber  there  was 
a  diversity  of  opinion  among  the  judges.  But  on  the  question  of  law 
pertinent  to  this  case  there  was  entire  unanimity  of  opinion  among  the 
judges  in  both  courts.  The  contract  of  sale  had  been  negotiated  by 
correspondence,  and  the  material  facts  were  briefly  these :  De  Mattos 
contracted  to  deliver  the  company  one  thousand  tons  of  coals,  delivered 

31 
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at  Rangoon,  alongside,  etc.,  at  forty-five  shillings  a  ton  —  payment,  one- 
half  by  bill  at  three  months  on  handing  over  bill  of  lading  and  policy 
of  insurance  on  the  cargo  to  cover  the  paj'ment,  and  the  balance  in  cash 
on  delivery  at  Rangoon.  De  Mattos  chartered  a  ship,  and  shipped  ou 
board  eleven  hundred  and  sixty-six  tons  of  coal  and  delivered  to  the 
company  the  bill  of  lading  and  the  policy  of  insurance,  and  the  com- 
pany paid  the  half  of  the  invoice  price.  On  the  voyage  the  ship  became 
disabled,  and,  in  fact,  the  coals  were  not  delivered  under  the  contract. 
Cross  suits  were  brought,  —  the  one  by  De  Mattos  to  recover  the  unpaid 
contract  price,  the  other  hj  the  company  to  recover  back  the  money 
paid  on  the  contract.  The  Queen's  Bench  (Cockburn,  C.  J.,  and 
Wightman,  J.)  decided  that  De  Mattos  could  not  recover  the  residue  of 
the  contract  price,  and  that  the  company  was  entitled  to  recover  back 
the  money  paid  as  damages  arising  from  the  breach  of  contract.  Black- 
burn and  Mellor,  JJ.,  concurred  in  the  view  that  De  Mattos  could  not 
recover,  but  held  that  the  companj'  was  not  entitled  to  recover  back 
the  half  contract  price  it  paid,  for  the  reason  that,  by  their  construc- 
tion of  the  contract,  the  portion  of  money  paid  to  De  Mattos  was  to  be 
absolutelj-  his  on  handing  over  the  policy  and  the  bill  of  lading.  In 
delivering  his  opinion,  Cockburn,  C.  J.,  said:  "  In  every  contract  of 
sale,  there  is,  on  the  part  of  the  vendor,  an  obligation  not  only  to 
transfer  the  property  in  the  thing  sold,  but  also  to  deliver  possession 
to  the  buj-er.  When  and  how  that  delivery  of  possession  shall  take 
place,  whether  in  the  interval  the  thing  sold  shall  be  at  the  risk  of  the 
buyer  or  of  the  seller,  so  that  if  it  be  lost  without  default  on  the  part 
of  the  latter,  he  shall  nevertheless  be  entitled  to  demand  the  price  or 
to  retain  it  if  already  paid,  must  depend  on  the  agreement  of  the  par- 
ties as  expressed  or  to  be  gathered  from  the  contract.  If,  by  the  terms 
of  the  contract,  the  seller  engages  to  deliver  the  thing  sold  at  a  given 
place,  and  there  be  nothing  to  show  that  the  thing  sold  was  in  the 
mean  time  to  be  at  the  risk  of  the  buyer,  the  contract  is  not  fulfilled  by 
the  seller  unless  he  delivers  it  accordingly." 

In  the  Exchequer  Chamber  the  majority  of  the  court  concurred  in  the 
views  of  Blackburn  and  Mellor,  JJ.,  in  the  company's  case,  bj-  a  divided 
court,  but  all  the  judges  concurred  in  the  judgment  of  the  Queen's 
Bench,  that  De  Mattos'  action  could  not  be  maintained.  It  will  be  ob- 
served, that  of  the  ten  judges  who  sat  in  both  courts,  Cockburn,  C.  J., 
and  Wightman,  Blackburn,  and  Mellor,  JJ.,  in  the  Queen's  Bench,  and 
Erie,  C.  J.,  Willes,  J.,  Channell,  B.,  and  Williams,  J.,  held  that  the 
property  in  the  coals  passed  to  the  company  by  force  of  those  terms 
of  the  contract  in  relation  to  insurance  of  the  cargo  and  the  transfer  of 
the  policy  and  the  delivery  of  the  bill  of  lading,  but  that  the  vendor 
was  nevertheless  debarred  from  recovering  the  unpaid  contract  price 
as  a  consequence  of  his  failure  to  deliver  the  coals  according  to 
contract. 

It  was  undisputed  in  the  case  now  before  the  court,  and,  in  fact,  was 
concodod  by  the  plnintiff's  counsel,  that  delivery  of  the  coal  by  the 
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plaintiflF,  at  Burlington,  at  his  own  expense,  was  a  material  term  in  tlie 
contract  of  sale.  Under  a  contract  of  this  sort,  deliverj-  of  the  coal  on 
board  the  barge  was  delivery  to  the  master  as  the  plaintiff's  bailee  or 
acrent  to  perform  for  him  the  act  of  deliver}'  in  execution  of  his  con- 
tract. 1  Benj.  Sales  (Corbin's  ed.),  §  566.  Meanwhile,  and  until  de- 1 
livery  was  consummated  in  such  a  manner  as  to  be  effectual  as  between 
vendor  and  purchaser,  the  coal  was  at  the  plaintiff's  risk. 

On  the  main  issue,  which  the  learned  judge  declared  to  be  the  ques- 
tion whose  loss  was  the  coal  which  sank,  his  instruction  was  that  this 
issue  would  depend  upon  whether  the  sale  had  been  completed  before 
the  loss  occurred  ;  that  where  parties  have  bargained,  the  one  that  he 
will  sell  and  the  other  that  he  will  buy,  the  duty  rests  upon  the  seller 
to  deliver  the  article  in  pursuance  of  the  agreement  he  has  made,  and 
that  to  complete  the  sale  there  must  be  an  acceptance  by  the  purchaser 
of  the  article  which  he  purchased,  in  accordance  with  that  agreement ; 
that  when  that  has  been  done  "the  sale  is  completed,  and  an}'  loss 
after  that  time  falls  upon  the  man  who  bought.  I  mean  any  loss  which 
is  the  result  of  no  wrongful  or  intentional  negligence  of  the  parties." 

The  court  also  instructed  the  jury  that,  if  there  was  an  acceptance 
bj'  the  defendant,  then  the  position  of  the  captain  became  changed,  and 
his  duty  as  the  agent  of  the  plaintiff  was  at  an  end.  And  this  ques- 
tion was  left  to  the  jury  upon  the  acts  and  conduct  of  the  defendant's 
servants  before  they  stopped  work  that  night,  with  the  instruction  that 
if  the  jury  should  determine  from  the  testimony  "  that  the  defendant  or 
his  employees  so  acted  that  they  recognized  that  that  coal  was  there  at 
their  disposal,  under  their  dominion,  within  their  power,  and  that  they 
so  acted  as  to  show  that  they  were  dealing  with  it  as  if  it  were  McNeal's, 
from  those  acts  you  may  determine  that  there  was  an  acceptance  of  the 
coal  as  being  the  coal  which  had  been  bought  under  that  bargain." 

The  transaction  between  the  parties  was  an  order  for  a  certain  quan- 
tity of  coal,  part  lump  coal  and  part  steamboat  coal,  of  an  approved 
quality.  It  was  in  effect  a  contract  of  sale  by  sample.  On  such  a  sale 
of  goods  it  is  a  condition  implied  by  law  that  the  bu3-er  shall  have  a 
fair  opportunity,  by  examining  the  goods,  to  satisfy  himself  that  they 
are  in  accordance  with  the  contract.  2  Benj.  Sales  (Corbin's  ed.), 
§§  910,  1025,  1042;  Isherwood  v.  Whitmore,  11  Mees.  &  W.  347; 
Startup  V.  McDonald,  6  Man.  &  G.  593 ;  Croninger  v.  Crocker,  62 
N.  Y.  152.  And  under  a  shipment  of  goods  by  a  carrier  the  consignee 
is  entitled  to  inspect  and  examine  the  goods  to  ascertain  whether  they 
correspond  with  the  invoice,  and  to  a  reasonalile  time  within  which  to 
receive  and  remove  the  goods.  For  that  purpose  a  reasonable  time 
within  usual  business  hours  must  be  allowed,  and  during  that  period 
the  liability  of  the  carrier  as  carrier  remains  undischarged.  Bradstreet 
V.  Heron,  Abb.  Adm.  209,  214;  Salmon  Falls  Manufacturing  Co.  v. 
The  Bark  Tangier,  1  Cliff.  396  ;  Dibble  v.  Morgan,  1  Wood,  406  ;  The 
Tybee,  Id.  358,  363  ;  The  Barque  Idd  v.  Kemball,  8  Ben.  Adm.  Pr.  297  ; 
5  Myer  Fed.  Dec,   "Carriers,"  §§  802,  803,  846,  852,   1009;   The 
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Eddy,  5  Wall.  481,  493  ;  Price  v.  Powell,  3  Comst.  322  ;  Dunham  v.  B. 
&  A.  K.  E.  Co.,  46  Hun,  245  ;  Miller  v.  Steam  Navigation  Co.,  6  Seld. 
431  ;  Hedges  v.  H.  R.  R.  Co.,  6  Robt.  119  ;  reversed  in  Court  of  Ap- 
peals, but  not  ou  this  point,  49  N.  Y.  223  ;  Moses  v.  B.  &  M.  R.  R. 
Co.,  32  N.  H.  523  ;  Graves  v.  The  H.  &  N.  Y.  Steamboat  Co.,  38  Conn. 
143,  152  ;  Richardson  v.  Goddard,  23  How.  28,  39  ;  Bourne  v.  Gatliffe, 
3  Man.  &  G.  643,  687;  s.  c.  11  CI.  &  F.  45,  70;  3  Lew.  Annot. 
R.  R.  &  Corp.  Rep.  54 ;  note  to  Columbus  &  Western  R.  R.  Co.  v. 
Luddem. 

The  acts  done  hy  the  defendant's  servants  before  they  quit  work  were 
of  a  twofold  character.  First.  In  directing  the  barge  to  be  laid  along- 
side of  the  wharf  for  unloading.  The  captain  made  the  boat  fast  to  the 
wharf  and  remained  in  charge  during  the  night.  The  designation  by 
the  defendant  of  his  wharf  as  the  place  for  unloading,  was  an  act  in 
performance  of  the  de'fendant's  duty  as  consignee  to  provide  a  place  for 
the  discharge  of  the  cargo.  Second.  In  the  preparations  for  unloading. 
The  barge  was  laid  alongside  the  float  about  ten  minutes  before  six. 
The  buckets  were  lowered  down  upon  the  barge,  and  possibly  a  small 
quantity  of  coal  was  unloaded.  The  hands  quit  work  at  six,  and 
Replaced  the  buckets  on  the  wharf.  In  these  acts  there  was  no  evidence 
of  an  acceptance  of  the  entire  cargo,  nor  of  a  discharge  of  the  carrier 
from  his  responsibilitj'.  Under  the  rules  of  law  I  have  stated,  the 
defendant  was  entitled  to  a  reasonable  opportunity'  to  unload  the  entire 
cargo  for  examination,  to  ascertain  whether  the  coal  corresponded  with 
his  order  and  had  arrived  in  good  condition.  B3'  law  he  was  secured 
these  rights  without  discharging  the  liability  of  the  carrier.  Even  if 
the  goods  had  been  accepted  so  as  to  pass  title  as  between  vendor  and 
purchaser,  the  defendant,  under  the  plaintiff's  undertaking  to  deliver 
them  at  Burlington,  still  had  a  right  to  a  reasonable  time  to  unload 
them  under  the  plaintiff's  contract  to  transport  and  deliver  the  goods. 

For  affirmance  —  None. 

For  reversal  —  The  Chancellor,  Chief  Justice,  Depue,  Dixon, 
Knapp,  Magie,  Reed,  Van  Syckel,  Bkown,  Clement,  Smith.     11.* 
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JETTON  V.  TOBEY. 

62  Aik.  84:  34  S.  W.  531.     1896. 

Battle,  J.  Three  creditors  of  David  B.  Looney,  to  wit,  Fleetwood 
Morris,  R.  M.  Jetton,  and  J.  P.  Falconer,  brought  three  separate 
actions  against  him  before  a  justice  of  the  peace  of  Sebastian  County, 

1  A  part  of  the  opinion  has  been  omitted. 
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each  one  suing  for  himself,  and  causing  an  order  of  attachment  to  be 
issued  in  his  case.  A.  P.  Jetton  was  duly  appointed  to  serve  process 
in  the  action  instituted  by  R.  M.  Jetton.  A  mare  and  other  property 
of  the  defendant  were  attached,  the  mare  being  first  attached  in  the 
suit  instituted  by  E..  M.  Jetton,  and  thereafter  in  the  other  two  actions. 
After  this  the  attaching  creditors  met  to  divide  the  property  among 
themselves,  some  witnesses  say,  for  the  purpose  of  saving  costs,  and  to 
hold  subject  to  the  attachments,  and  another  says,  for  the  purpose  of  • 
paying  the  debts  of  the  defendant  to  themselves,  the  brother  of  the 
defendant,  who  had  possession  of  the  property  at  the  time  it  was 
attached,  assenting.  In  the  division  the  mare  was  delivered  to  Fal- 
coner, who  carried  her  to  Franklin  County,  and  sold  her  to  Franklin 
Tobey  on  a  credit.  Thereafter,  A.  P.  Jetton,  who  served  the  order  of 
attachment  sued  out  by  R.  M.  Jetton,  demanded  the  mare  of  Tobey, 
and,  he  refusing  to  comply  with  the  demand,  brought  this  action 
against  him  for  her  possession  in  Franklin  County.  The  property 
sued  for  was  delivered  to  the  plaintiff.  In  the  mean  time  David  B. 
Looney,  having  been  absent,  returned,  and  compromised  and  paid  his 
indebtedness  to  Morris  and  R.  M.  Jetton  ;  and  the  three  actions  against 
Looney  were  dismissed,  the  attachments  were  discharged,  and  the 
mare  was  returned  to  him  (Looney)  by  A.  P.  Jetton,  who  had  pre- 
viously gained  possession  of  her  by  the  suit  against  Tobey.  The 
dismissal  of  the  action  of  Jetton  against  Looney  and  the  discharge 
of  the  attachment  therein  were  subsequent  to  the  institution  of  the 
suit  against  Tobey.  There  does  not  appear  to  have  been  any  payment 
of  the  indebtedness  of  Looney  to  Falconer. 

In  the  trial  of  the  issues  in  the  action  against  Tobey  the  foregoing 
facts  were  shown  by  the  evidence.  It  was  further  shown  that  Tobey 
had  no  notice  of  any  defect  in  the  title  of  Falconer  to  the  mare  at  the 
time  he  purchased  her.   .   .  . 

The  jury  returned  a  verdict  in  favor  of  the  defendant.  A  judgment 
was  rendered  accordingly,  and  the  plaintiff  appealed. 

The  jury  were  virtually  told  by  the  instructions  of  the  court  that  if 
Tobey  purchased  the  property  in  controversy  in  good  faith,  without 
any  notice  of  any  defect  in  the  title  of  his  vendor,  he  was  entitled  to 
recover,  notwithstanding  the  person  from  whom  he  purchased  had  and 
was  entitled  to  nothing  more  than  possession.     That  is  not  true. 

A  general  rule  of  the  law  of  personal  property  is  that  no  man  can 
sell  that  which  he  has  not,  and  is  not  authorized  by  the  owner  to  trans-  " 
fer,  or  confer  a  better  title  than  that  he  has.     An  honest  purchaser 
under  a  defective  title  cannot  hold  against  the  true  proprietor.  .  .  . 

If,  in  this  case,  Falconer  did  not  acquire  title  to  the  mare  in  contro- 
versy by  purchase  from  Looney,  or  an  agent  authorized  to  dispose  of 
her  in  payment  of  his  debts,  he  was  a  mere  custodian  of  her  at  the 
time  he  sold  her  to  Tobey,  and  held  her  subject  to  the  right  of  the 
special  constable  to  take  possession.  He  could  have  acquired  no  other 
right  from  A.  P.  Jetton  in  his  ofHcial  capacity ;  and,  consequently,  if 
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this  was  all  the  claim  he  had,  transferred  no  title  by  the   sale  to 
Tobey. 

Another  fact  that  defeats  Tobey's  right  to  the  claims  of  a  bona  fide 
purchaser  is,  he  purchased  on  a  credit,  and  never  paid  the  purchase 
money. 

A.  P.  Jetton,  as  special  constable,  acquired  a  special  property  and 
right  to  the  possession  of  the  property  when  he  seized  under  the  order 
of  attachment,  and  had  the  right  to  institute  this  action.  He  was  liable 
to  David  B.  Looney  for  her  when  the  attachments  were  discharged,  if 
Looney  was  then  her  owner,  and,  of  course,  was  entitled  to  her  pos- 
session for  the  purpose  of  discharging  that  obligation.  .  .  . 

Reversed  and  remanded. 


SALTUS  ET  AL.  V.  EVERETT. 

20  Wend.  (N.  Y.)  267.     1838. 

Eeeor  from  the  Supreme  Court.  Everett  brought  an  action  of 
trover  in  the  Superior  Court  of  Law  of  the  city  of  New  York  against 
Messrs.  Saltus,  for  a  quantity  of  lead.  In  August,  1825,  Bridge  & 
Vose,  merchants  at  New  Orleans,  shipped  179  pigs  of  lead  on  board 
the  brig  "  Dove,"  of  which  William  Collins  was  master,  consigned  to 
Messrs.  Tufts,  Eveleth,  &  Burrell  of  New  York,  on  account  and  risk  of 
Otis  Everett,  the  plaintiff,  to  whom  they  referred  for  instructions.  The_ 
"  Dove ''  put  into  Norfolk,  in  distress,  and  part  of  the  lead  was  sold  to 
pay  expenses,  and  the  residue  was  transferred  in  December,  1825,  by 
an  agent  of  Captain  Collins,  to  the  schooner  "  Dusty  Miller,"  Captain 
Johnson,  who  signed  a  bill  of  lading,  acknowledging  the  lead  to  have 
been  shipped  by  F.  M.,  agent  for  William  Collins,  and  promising  to 
deliver  the  same  in  New  York,  to  order,  on  payment  of  freight.  The 
"Dusty  Miller  "  met  with  a  disaster  on  her  voyage  to  New  York,  and  on 
her  arrival  there,  the  lead,  by  the  order  of  Captain  Collins,  was  delivered 
to  the  firm  of  CofHn  &  Cartwright,  who  paid  the  freight,  and  $72.87, 
the  average  contribution  charged  upon  the  lead,  for  the  loss  occasioned 
by  the  disaster  to  the  "  Dusty  Miller."  On  the  9th  March,  1826,  CofHn 
&  Cartwright  sold  the  lead  to  the  Messrs.  Saltus,  the  defendants,  for 
$542.74,  and  received  payment.  The  freight  of  the  lead  from  New 
Orleans  to  New  York  amounted  to  $14.72.  Everett  brought  an  action 
against  Coffin  &  Cartwright  to  recover  the  value  of  the  lead,  but  was 
non-suited,  in  failing  to  prove  that  before  suit  brought  he  offered  to 
pay  the  freight,  average,  and  charges  to  which  the  lead  was  liable,  and 
which  had  been  advanced  by  Messrs.  Coffin  &  Cartwright,  and  this 
court,  on  application,  refused  to  set  aside  the  non-suit.  See  6  Wendell, 
603.  In  October,  1831,  the  plaintiff  demanded  the  lead  of  the  Messrs. 
Saltus,  and  offered  to  pay  any  lawful  demands  they  had  on  the  same ; 
to  which  they  answered,  that  they  would  have  no  further  communica- 
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tion  on  the  subject.  It  was  proved  that  in  March,  1826,  one  of  the 
firm  of  Tufts,  Eveleth,  &  Burrell  demanded  of  the  Messrs.  Saltus  the 
lead,  or  its  value,  and  received  for  answer,  that  they  had  bought  the 
lead,  and  paid  for  it,  and  would  not  do  anything  about  it.  Upon  this 
evidence  the  plaintiif  was  again  non-suited.  Whereupon  he  sued  out 
a  writ  of  error,  removing  the  record  into  the  Supreme  Court,  where 
the  judgment  of  the  Superior  Court  was  reversed.  See  opinion  deliv- 
ered in  the  Supreme  Court.  15  Wendell,  475,  et  seq.  The  defend- 
ants then  removed  the  record  into  this  court,  where  the  cause  was 
argued  by 

T.  T.  Payne,  for  the  plaintiffs  in  error. 

T.  Sedgwick,  Jr.,  and  S.  P.  Staples,  for  the  defendant  in  error. 

Senator  VfiRPLAsrcK.  .  .  .  The  universal  and  fundamental  principle 
of  our  law  of  personal  property  is,  that  no  man  can  be  divested  of  his 
property,  without  his  own  consent ;  and,  consequently,  that  even  the  ^ 
honest  purchaser  under  a  defective  title  cannot  hold  against  the  true 
proprietor.  That  "  no  one  can  transfer  to  another  a  better  title  than 
he  has  himself,"  is  a  maxim,  says  Chancellor  Kent,  "  alike  of  the  com- 
mon and  the  civil  law,  and  a  sale,  ex  vi  termini,  imports  nothing  more 
than  that  the  bona  fide  purchaser  succeeds  to  the  rights  of  the  vendor." 
The  only  exception  to  this  rule  in  the  ancient  English  jurisprudence 
was  that  of  sales  in  markets  overt,  a  custom  which  has  not  been  intro- 
duced among  us.  "It  has  been  frequently  held  in  this  country  that 
the  English  law  of  markets  overt  had  uot  been  adopted,  and  conse- 
quently, as  a  general  rule,  the  title  of  the  true  owner  cannot  be  lost 
w^ithout  his  consent."    2  Kent's  Comm.  324,  and  cases  there  -cited.  .  .  . 

I  have  stated  the  general  and  governing  law ;  let  us  now  see  what 
are  precisely  the  exceptions  to  it. 

The  first  and  most  remarkable  class  of  these  exceptions  relates  to 
money,  cash,  bank  bills,  checks  and  notes  payable  to  the  bearer  or 
transferable  by  delivery,  and  in  short,  whatever  comes  under  the 
general  notion  of  currency.  .  .  . 

Setting  wholly  aside  this  part  of  the  law  as  to  cash,  bank  notes, 
and  bills  to  bearer,  as  founded  on  the  peculiar  necessities  of  currency 
and  trade,  and  regulated  by  decisions  and  usages  peculiar  to  itself, 
what  rules  do  we  find  to  obtain  in  other  instances  of  conflict  between 
the  rights  of  original  owners  and  those  of  fair  purchasers?     After  a  I 
careful  examination  of  all  the  English  eases  and  those  of  this  State  that  I 
have  been  cited  or  referred  to,  I  come  to  this  general  conclusion,  that 
the  title  of  property  in  things  movable  can  pass  from  the  owner  only  by 
his  own  consent  and  voluntary  act,  or  by  operation  of  law ;  but  that  the 
honest  purchaser  who  buys  for  a  valuable  consideration  in  the  course  of 
trade,  without  notice  of  any  adverse  claim,  or  any  circumstances  which  I 
might  lead  a  prudent  man  to  suspect  such  adverse  claim,  will  be  pro- 
tected in  his  title  against  the  original  owner  in  those  cases,  and  in  those 
only,  where  such  owner  has,  by  his  own  direct  voluntary  act,  conferred 
upon  the  person  from  whom  the  bona  fide  vendee  derives  title,  the 
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apparent  right  of  property  as  owner,  or  of  disposal  as  an  agent.    I  find 

two  distinct  classes  of  cases  under  this  head,  and  no  more. 

.    I.  The  first  is,  when  the  owner,  with  the  intention  of  sale,  has  in  any 

*^  way  parted  with  the  actual  property  of  his  goods,  with  his  own  consent, 
though  under  such  circumstances  of  fraud  or  error  as  would  make  that 
consent  revocable,  rescind  the  sale,  and  authorize  the  recovery  of  the 
goods  as  against  such  vendee.  But  if  the  property  passes  into  the 
hands  of  honest  purchasers  the  first  owner  must  bear  the  loss.  Thus, 
to  take  an  instance  from  our  own  reports,  where  goods  were  obtained 
by  a  sale  on  credit,  under  a  forged  recommendation  and  guaranty,  and 
then  sold  to  a  bona  fide  purchaser  in  the  customary  course  of  trade, 
the  second  buyer  was  protected  in  his  possession  against  the  defrauded 
original  owner.  Mowry  v.  "Walsh,  8  Cowen,  243.  So,  again,  where  the 
owner  gave  possession  and  the  apparent  title  of  property  to  a  purchaser, 
who  gave  his  worthless  note,  in  fraudulent  contemplation  of  immediate 
bankruptcy,  a  fair  purchase  from  the  fraudulent  vendee  was  held  to  be 
good  against  the  first  owner.  Root  v.  French,  13  Wendell,  572.  See 
also  McCarty  v.  Vick,  12  Johns.  R.  348.  In  all  such  cases,  to  protect 
the  new  purchaser,  there  must  be  a  full  consent  of  the  owner  to  the 

y  transfer  of  property,  though  such  consent  might  be  temporary  only, 
obtained  by  fraud  or  mistake,  and  therefore  revocable  against  such 
unfair  first  purchaser. 

II.  The  other  class  of  cases  in  which  the  owner  loses  the  right  of 
following  and  reclaiming  his  property  is,  where  he  has,  by  his  own  vol- 
untary act  or  consent,  given  to  another  such  evidence  of  the  right  of 
selling  his  goods  as,  according  to  the  custom  of  trade,  or  the-  common 
understanding  of  the  world,  usually  accompanies  the  authority  of  dis- 
posal ;  or,  to  use  the  language  of  Lord  Ellenborough,  when  the  owner 
"  has  given  the  external  indicia  of  the  right  of  disposing  of  his  prop- 

Ierty."  Here  it  is  well  settled  that,  however  the  possessor  of  such  ex- 
ternal indicia  may  abuse  the  confidence  of  iiis  principal,  a  sale  to  a 
fair  purchaser  divests  the  first  title,  and  the  authority  to  sell  so  con- 
ferred, whether  real  or  apparent,  is  good  against  him  who  gave  it. 

Thus  the  consignee,  in  a  bill  of  lading,  is  furnished  by  his  consignor 
with  such  evidence  of  right  of  disposal,  according  to  tlie  custom  and 
law  of  trade,  so  that  the  bona  fide  holder  of  the  bill  indorsed  by  the  con- 
signee is  entitled  to  all  the  rights  of  property  of  the  consignor  in  those 
goods,  if  bought  fairly  in  the  course  of  business,  although  the  actual 
consignee,  under  whose  indorsement  he  holds,  has  no  right  to  the  goods, 
as  against  the  former  owner.  If  such  goods  were  not  paid  for,  they 
might  be  stopped  in  transitu  by  the  owner,  unless  his  consignee  has 
already  assigned  his  bill  of  lading ;  but  that  assignment  divests  the 
owner  of  his  right  of  stoppage  against  such  assignee. 

The  famous  series  of  decisions  in  the  various  courts  in  the  case  of 
Lickbarrow  v.  Mason,  2  T.  R.  63,  2  H.  Black.  R.  11,  5  T.  R.  367, 
which  led  to  the  establisliment  of  the  doctrine  of  this  qualified  negotia- 
bility of  bills  of  lading,  memorable  alike  in  legal  and  commercial  his- 
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tory,  strongly  illustrates  the  whole  question  before  us.  There,  Buller 
and  his  associate  judges,  trained  up  at  the  feet  of  the  great  father  of 
English  commercial  jurisprudence,  maintained  and  established  the  law 
as  we  now  hold  it,  under  the  influence  of  Mansfield's  genius,  upon  his 
reasoning  and  on  his  authority,  against  those  of  Lord  Loughborough 
and  others,  the  most  learned  lawyers  of  their  times.  All  the  arguments 
and  admissions  of  both  sides  show  how  deeply  the  general  principle  is 
rooted  in  the  law  of  England,  that  (to  use  Lord  Loughborough's  words) 
"mere  possession,  without  a  just  title,  gives  no  property,  and  the  per- 
son to  whom  such  possession  is  transferred  by  delivery,  must  take  the 
hazard  of  the  title  of  its  author."  It  is  only  as  an  express  exception 
to  this  rule  that  it  was  maintained,  and  finally  established,  that  the  cus- 
tom of  merchants,  evidenced  and  sanctioned  by  legal  decisions,  aud 
founded  on  those  conveniences  of  trade,  so  admirably  stated  by  Buller, 
had  compelled  the  courts  to  consider  the  owner  as  giving  his  consignee 
evidence  of  the  power  of  disposal,  which  it  was  not  for  him  to  dispute 
when  the  goods  had  fairly  passed  into  other  hands  on  the  faith  of  that 
evidence.  But  there  is  no  case  to  be  found,  or  any  reason  or  analogy 
anywhere  suggested  in  the  books,  which  would  go  to  show  that  the  real 
owner  could  be  concluded  by  a  bill  of  lading  not  given  by  himself,  but 
by  some  third  person,  erroneously  or  fraudulently,  as  in  this  present  \ 
case.  The  assignment  of  the  bill  of  lading  conveys,  not  an  absolute 
right  to  goods,  but  the  right  and  title  merely  of  the  actual  consignor, 
who  alone  is  bound  by  it. 

Again :  the  owner  may  lose  the  right  of  recovering  his  goods  against 
purchasers,  by  exhibiting  to  the  world  a  third  person  as  having  power 
to  sell  and  dispose  of  them;  and  this,  not  only  by  giving  a  direct 
authority  to  him,  but  by  conferring  an  implied  authority.  Such  an 
authority  may  he  implied  by  the  assent  to  and  ratification  of  prior 
similar  dealings,  so  as  to  hold  such  person  out  to  those  with  whom  he 
is  in  the  habit  of  trading,  as  authorized  to  buy  or  sell.  It  may  be  in- 
ferred from  the  nature  of  the  business  of  the  agent,  with  fit  accompa- 
nying circujnstances.  "If  a  man,"  says  Bayley,  J.,  in  Pickering?;. 
Buck,  15  East,  44,  "puts  goods  into  another's  custody,  whose  common 
business  it  is  to  sell,  he  confers  an  implied  authority  to  sell ;  "  and  the 
cause  was  decided  on  that  ground.  But  this  implied  authority  must 
arise  from  the  natural  and  obvious  interpretation  of  facts,  according  to 
the  habits  and  usages  of  business ;  and  it  never  applies  where  the  char- 
acter and  business  of  the  person  in  possession  do  not  warrant  the  rea- 
sonable presumption  of  his  being  empowered  to  sell  property  of  that 
kind.  If,  therefore,  to  use  an  illustration  of  Lord  Chief  Justice  Ellen- 
borough,  in  the  case  just  cited,  a  person  intrusts  his  watch  to  a  watch- 
maker to  be  repaired,  the  watchmaker  is  not  exhibited  to  the  world  as 
an  owner  or  agent,  and  credit  is  not  given  as  such,  because  he  has 
possession  of  the  watch  ;  the  owner,  therefore,  would  not  be  bound  by 
his  sale.  When  these  exceptions  cease,  the  general  rule  resumes  its 
sway ;  and  the  law  is  therefore  clear  that  an  agent,  for  a  particular 
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purpose,  and  under  a  limited  power,  cannot  bind  his  principal  if  he  ex- 
ceed Ms  power.  "Whoever  deals  with  an  agent  constituted  for  a 
special  purpose,  deals  at  his  peril,  when  the  agent  passes  the  precise 
limits  of  his  power."  2  Kent's  Comm.  621,  and  the  authorities  there 
cited. 

Beyond  the  precise  exceptions  I  have  above  stated,  I  think  our  law 
has  not  carried  the  protection  of  the  fair  vendee  against  the  defrauded 
or  unfortunate  owner.  It  protects  him  when  the  owner's  misplaced 
confidence  has  voluntarily  given  to  another  the  apparent  right  of  prop- 
erty or  of  sale.  But  if  the  owner  loses  his  property,  or  is  robbed  of  it, 
or  it  is  sold  or  pledged  without  his  consent  by  one  who  has  only  a  tem- 
porary right  to  its  use  by  hiring,  or  otherwise,  or  a  qualified  possession 
of  it  for  a  specific  purpose,  as  for  transportation,  or  for  work  to  be 
performed  on  it,  the  owner  can  foUow  and  reclaim  it  in  the  hands  of 
any  person,  however  innocent.  Among  the  numerous  cases  to  this 
effect,  I  will  cite  only  that  of  Howe  v.  Parker,  2  T.  E.  376,  which  I 
select  not  only  on  account  of  the  strong  and  unhesitating  manner  of 
the  decision,  but  because  it  was  pronounced  by  the  very  judges  who, 
in  the  case  of  Lickbarrow  v.  Mason,  had  carried  the  protection  of  a 
bona  fide  purchaser  under  a  bill  of  lading  far  beyond  the  rigor  of  the 
ancient  law.  There,  plate  had  been  pawned  by  a  widow  who  had  only 
a  life  interest  in  it  under  her  husband's  will,  of  which  fact  the  pawnee 
had  no  notice.  It  was  not  doubted  that  the  lien  for  the  moneys  ad- 
vanced on  such  pledge  was  void  against  the  remainder-man,  after  the 
widow's  death.  "  Per  curiam  :  This  point  is  clearly  settled,  and  the 
law  must  remain  as  it  is  until  the  legislature  think  fit  to  provide  that 
the  possession  of  such  chattels  is  proof  of  ownership." 

In  order  to  decide  in  such  conflicts  between  the  claims  of  equally 
meritorious  sufferers  by  the  wrong  of  a  third  party,  public  policy  must 
draw  an  arbitrary  line  somewhere,  and  the  greatest  merit  of  such  a  rule 
must  be  its  certainty  and  uniformity. 

The  rule  of  our  law,  as  I  understand  it,  is  perfectly  consistent  with 
the  equity  between  the  parties,  as  far  as  such  equity  can  apply ;  and 
it  serves  the  great  interests  of  commerce,  in  a  State  of  such  extensive 
foreign  and  domestic  trade  as  ours,  by  protecting  the  property  of  the 
stranger,  as  well  as  of  our  own  citizens,  against  the  possible  frauds  of 
carriers  by  sea,  or  by  internal  transportation,  whilst  it  throws  upon  the 
resident  merchant  the  responsibility  of  taking  care  with  whom  he  deals, 
and  teaches  him  a  lesson  of  wholesome  caution.  It  is  no  mean  proof 
of  the  wisdom  of  the  rule,  that  it  agrees  in  substance  with  the  pro- 
visions of  the  Napoleon  Code.  The  code,  like  our  law,  holds  as  a 
general  rule,  that  the  sale  of  goods  by  any  but  the  true  holder,  is  a 
nullity.  "La  veute  de  la  chose  d'autrui  est  nulle."  Code  Civil,  III. 
art.  1599.  It  confines  the  authority  of  the  special  agent  or  manda- 
taire  to  the  strict  limits  of  his  power ;  and  in  sales,  the  power  must 
always  be  special  and  express.  Code  Civil,  art.  1989.  It  allows  the 
right  of  revendication  or  stoppage  in  transitu  against  the  insolvent  or 
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fraudulent  purchaser  or  consignee ;  but  that  right  ceases,  as  with  us, 
against  the  consignee  when  the  goods  have  been  fairly  sold  according 
to  the  bills  of  lading :  "  vendues  sans  fraude  sur  factures  et  connaisse- 
ments."  Code  de  Commerce,  Liv.  III.  arts.  576,  577,  578.  The 
Scotch  law,  as  I  gather  from  Bell's  Commentaries,  lays  down  a  different 
rule,  that  "  a  purchaser,  in  the  course  of  trade,  should  be  protected  in 
the  purchase  of  goods  from  any  one  who  has  them  in  lawful  posses- 
sion." This  agrees  with  the  doctrine  of  our  Superior  Court,  and  might 
be  a  safe  enough  rule,  if  generally  adopted  and  understood.  But  it  is 
not  the  rule  of  our  own  law,  which  is  perhaps  quite  as  wise,  as  well  as 
certainly  founded  on  a  much  larger  and  wider  commercial  experience. 

Let  us  apply  these  conclusions  to  the  present  case.  Collins,  the  per- 
son whose  sale  it  is  asserted  must  divest  the  original  owner  of  his  rights 
in  favor  of  the  bona  fide  purchaser,  stands,  it  is  said  by  the  Superior 
Court,  in  a  double  relation  of  "  a  master,  who  is  at  the  same  time  the 
consignee  of  the  goods,  and  who  himself  filled  the  character  of  shipper, 
and  has  therefore  an  undoubted  power  to  sell,  and  his  bona  fide  trans- 
fer will  be  effectual  to  purchasers  against  any  secrBt  trust  for  others 
with  which  his  apparent  title  might  be  affected."  Had  the  lead  been 
consigned  to  Collins  from  the  intermediate  port,  by  the  owner  or  his 
agent,  this  would  be  true.  But  it  is  shipped  by  Myers,  of  whom  neither 
the  owner,  nor  any  one  with  full  power  to  represent  him  in  this  matter, 
had  any  knowledge  as  an  agent,  and  under  whose  care  the  vessel  and 
cargo  were  placed  by  Collins,  so  that  he  appeared  only  as  his  represen- 
tative, and  thus  he  styles  himself  in  the  bill  of  lading.  The  plaintiff 
below  comes  in  no  wise  within  the  rule  I  have  stated.  He  has  neither  \ 
given  to  Collins  documentary  and  mercantile  evidence  of  property  in  a 
bill  of  lading  from  himself  or  his  own  agent  with  competent  power, 
nor  the  evidence  customary  in  business,  such  as  to  hold  him  out  as  an 
agent  authorized  to  change  the  title  of  his  property  in  his  goods.  The 
assumed  authority  of  shipping  goods  in  his  own  name  and  to  his  own 
order,  at  Norfolk,  and  the  documentary  evidence  of  it  in  the  bill  of 
lading,  can  have  no  more  effect  as  to  the  title  of  the  property  than  if 
he  had  forged  such  a  bill  of  lading  at  New  Orleans. 

Neither  does  the  selection  of  a  ship  and  its  master  vest  in  the  master 
any  implied  authority  to  sell  the  ship,  or  any  part  of  her  cargo.  His 
business  is  to  carry  the  goods,  and  no  more,  with  some  other  clearly 
defined  and  very  limited  p^iwers,  to  be  exercised  only  in  cases  of  abso- 
lute necessity.  He  stands  in  the  same  legal  relation  to  his  cargo  with 
the  watchmaker,  in  the  case  supposed  by  Lord  EUenborough,  who  has 
in  his  hands  a  watch  to  be  repaired.  He  is  not  exhibited  to  the  world 
as  the  owner,  or  agent  for  selling  ;  and  if  he  does  sell  it,  the  sale  is  void 
against  the  true  proprietor.  The  law  of  shipping  is  well  known  to  the  , 
commercial  world  to  declare  that  the  master  has  no  authority  to  sell 
the  cargo,  or  any  part  of  it,  unless  under  circumstances  of  pressing 
necessity  abroad ;  and  of  that  absolute  necessity,  the  burden  of  proof 
rests  on  the  purchaser,  and  the  presumption  is  against  it.     As  Judo-e 
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Bayley  states  the  law  (3  B.  &  C.  196)  :  "  The  captain  has  no  right  to 
act  as  agent  for  the  owner  of  goods,  unless  in  absolute  necessity.  The 
purchaser  obtains  no  property  by  the  act  of  his  professing  to  sell." 
And  this  was  held  where  the  master  acted  in  perfect  good  faith.  How 
much  stronger  is  the  case  of  a  probable  fraud  !  Thus  again :  in  Free- 
man V.  East  India  Co.,  5  B.  &  C.  619,  Abbott,  C.  J.,  says:  "  A  sale 
of  a  cargo,  or  any  part  of  it,  by  the  master,  can  confer  no  title,  unless 
there  was  an  absolute  necessity ;  "  and  the  reason  of  the  rule  is  thus 
assigned  by  Judge  Best  in  the  same  case  :  "A  carrier  by  sea  and  by 
land  stands  in  the  same  relation  to  the  owner  of  goods  to  be  carried. 
Their  duty  is  to  carry  the  goods,  and  the  authority  only  such  as  is 
necessary.  The  purchaser,  knowing  that  necessity  alone  can  justify 
the  sale,  and  give  him  a  title  to  what  he  buys,  will  assure  himself  that 
there  is  a  real  necessity  for  the  sale  before  he  makes  the  purchase  ;  and 
caution  on  his  part  will  prevent  what  has  frequently  happened,  —  the 
fraudulent  sale  of  ships  and  cargoes  in  foreign  ports."  Such,  then, 
being  the  well-settled  and  generally  known  law,  the  selection  of  a 
master,  or  any  other  carrier,  by  sea  or  land,  does  nothing  to  exhibit 
such  a  carrier  to  the  world  as  having  the  power  of  disposing  of  the 
goods  he  carries.  The  owner  does  nothing  to  enable  him  to  commit  a 
fraud  on  third  persons.  He  gives  merely  a  qualified  possession,  and 
if  that  is  turned  into  an  assumed  right  of  ownership,  it  is  a  tortious' 
conversion,  and  will  not  divest  the  owner's  title. 

It  is  true  that  the  rule  will  sometimes,  as  was  urged  by  Chief  Justice 
Jones,  "  involve  purchasers  in  great  perils ;  "  but  that  peril  can  scarcely 
be  called  "  unreasonable,"  since  there  is  a  reason  of  public  policy  of 
at  least  equal  weight  to  counterbalance  this  inconvenience.  It  is  the 
same  which  is  the  ground  of  the  absolute  prohibition  to  a  master  or 
carrier  to  sell  the  goods  he  transports,  except  under  insurmountable 
necessity;  it  is  to  prevent,  in  the  language  of  the  court  in  the  case 
just  quoted  (5  B.  &  C.  620),  "  fraudulent  sales  of  ships  aud  cargoes 
in  foreign  ports."  Now,  the  fraudulent  consignment  or  change  of  the 
apparent  evidence  of  property  for  the  purpose  of  selling  elsewhere,  is 
but  another  form  of  the  same  evil.  I  may  add  that  this  same  rule, 
however  rigid  and  occasionally  hard  in  its  operations,  is  no  small  safe- 
guard to  the  protection  of  the  owner's  rights  in  goods  and  other  prop- 
erty, in  active  commerce  necessarily  placed  under  the  temporary  control, 
and  in  the  legal  though  qualified  possession  of  agents,  sailors,  carriers, 
boatmen,  servants,  and  clerks,  as  well  as  of  those  who  may  have  them 
stored  for  safe  keeping,  and  their  clerks,  porters,  and  servants. 

On  the  other  question,  as  to  the  right  of  the  defendants  below  to 
stand  in  the  place  of  their  vendor,  and  to  be  protected  to  the  extent  of 
the  charges  on  the  lead  for  freight,  as  claimed  by  Collins,  I  need  say 
but  little.  The  right  of  lien  in  such  circumstances  (if  any  right  exist 
here)  depends  upon  actual  possession  by  the  factor,  or  carrier,  or  his 
immediate  agent.  "When  the  goods  are  sold  and  delivered  to  a  third 
person,  the  lien,  as  such,  expires  with  the  possession.     This  is  the  dis- 
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tinction  between  the  present  case  and  the  former  suit  against  Coffin  & 
Cartwright,  who  were  immediate  agents  or  bailees  of  Collins. 

The  two  courts  below  have  agreed  in  deciding  against  the  validity 
of  the  objections  to  the  evidence  raised  on  the  trial  of  the  cause,  and 
I  have  nothing  to  add  to  the  reasons  they  assign ;  to  all  which  I  fully 
assent. 

The  importance  of  the  principles  and  rules  not  only  of  decision,  but 
of  active  business  involved  in  this  cause,  especially  in  relation  to  that 
vast  and  busy  community  which  I  immediately  represent  in  this  body, 
has  led  me  to  examine  this  whole  head  of  law  with  an  interest  and  at  a 
length  wholly  disproportioned  to  the  amount  of  value  in  controversy. 
If  the  views  I  have  been  able  to  present  shall  in  any  way,  directly  or 
indirectly,  tend  to  settle  the  law  on  this  head,  or  make  it  more  clearly  ^ 
and  correctly  understood,  the  study  I  have  given  the  subject  will  have 
been  well  bestowed. 

Judgment  unanimously  affirm,ed} 


WHITE  V.  GORDON  et  ai. 

10  C.  B.  919.    1851. 

Cresswell,  J.  I  am  of  opinion  that  this  rule  must  be  discharged. 
It  appears  that  the  plaintiff  made  a  contract  with  Parker  for  the  pur- 
chase of  fifty  tons  of  iron.  It  may  be  very  doubtful  whether  Parker 
had  the  iron  at  the  time.  But  afterwards  (or  before,  as  the  case  may 
be)  he  purchased  fifty  tons  of  iron  from  the  defendants,  giving  them  in 
payment  a  bill  purporting  to  be  accepted  by  a  supposed  seedsman  at 
Rochester.  It  turned  out  that  that  was  a  fictitious  bill ;  no  such  person 
as  that  described  as  the  acceptor  being  to  be  found  at  Rochester.  The 
transaction  on  the  part  of  Parker  was  altogether  fraudulent.  Having 
thus  by  fraud  induced  the  defendants  to  trust  him,  Parker  sells  the  iron 
to  the  plaintiff,  and  gives  him  a  delivery  order,  which  is  acted  upon  by 
the  defendants,  who  send  the  iron  to  the  plaintiff's  wharf  by  their  own 
lighterman.  Having  received  the  iron  alongside  his  wharf,  the  plaintiff 
pays  Parker  for  it ;  and  the  defendants  afterwards,  having  in  the  interim, 
discovered  that  they  had  been  defrauded,  seize  the  iron.  The  question 
is,  whether  the  plaintiff,  who,  it  is  admitted,  acted  bona  fide,  by  this 
purchase  obtained  a  property  in  the  iron.  It  seems  to  me  that  the  case 
of  Parker  v.  Patrick,  5  T.  R.  175,  as  explained  in  Load  v.  Green,  15 
M.  &  W.  216,  well  warrants  us  in  discharging  this  rule.  Parke,  B., 
there  says  that  that  case  may  be  supported  on  the  ground  that  the 
transaction  is  not  absolutely  void,  except  at  the  option  of  the  seller ; 
that  he  may  elect  to  treat  it  as  a  contract,  and  he  must  do  the  contrary 

^  A  part  of  this  opinion  and  tlie  opinion  of  Walwokth,  Ch  ,  have  been  omitted. 
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before  tlie  buj'er  has  acted  as  if  it  were  such,  and  re-sold  the  goods  to 
a  third  party ;  and  that  Wright  v.  Lawes  is  an  authority  to  the  same 
effect.  I  thinlt  it  is.  And  I  see  no  difficult}'  or  hardship  in  so  deciding. 
One  of  two  innocent  parties  must  suffer  ;  and  surely  it  is  more  just  that 
the  burden  should  fall  on  the  defendants,  who  were  guilty  of  negligence 
in  parting  with  their  goods  upon  the  faith  of  a  piece  of  paper  which  a 
little  inquiry  would  have  shown  to  be  worthless,  rather  than  upon  the 
plaintiff,  who  trusted  to  the  possession  of  the  goods  themselves.  Though 
Parker  could  not  have  enforced  the  contract,  I  see  no  reason  why  the 
plaintiff  should  not.  Rule  discharged} 


BAEKER  ET  AL.  V.  DINSMORE. 
72  Pa.  St.  427.     1872. 

A  MAN,  claiming  to  act  on  behalf  of  the  firm  of  Barker  &  Co. 
(defendants  below),  but  who  had  no  connection  with  the  firm,  came  to 
Dinsmore's  farm  and  pretended  to  buy  his  wool  for  Barker  &  Co. ;  gave 
him  a  memorandum  of  the  pretended  contract  on  a  business  card  of 
Barker  &  Co.,  told  him  to  ship  the  wool  to  them  and  to  call  at  their 
office  and  get  his  pay.  The  wool  was  shipped  as  directed,  but  was 
delivered  \>y  the  carrier  to  the  man  who  had  pretended  to  act  for 
Barker  &  Co.,  and  by  him  was  sold  to  Barker  &  Co.,  who  paid  him 
therefor.  They  refused  to  pay  Dinsmore  for  the  wool,  and  he  brought 
replevin.     From  a  judgment  in  his  favor.  Barker  &  Co.  appealed. 

Before  Thompson,  C.  J.,  Read,  Agnew,  Sharswood,  and  Wil- 
liams, J  J. 

A.  M.  Brown  and  T.  M.  Marshall,  for  plaintiffs  in  error. 

M.  W.  Acheson  (with  whom  was  W.  B.  Hodgers),  for  defendant  in 
error. 

Williams,  J.  The  verdict  of  the  jury  establishes  the  fact  that  the 
plaintiff  below  did  not  sell  the  wool  to  the  defendants'  vendor,  as  an 
individual,  on  his  own  responsibility,  but  as  a  member  or  agent  of  the 
defendants'  firm,  and  upon  their  credit.  Nor  was  the  wool  delivered 
to  him  by  the  plaintiff.  It  was  delivered  to  the  railroad  company,  to  be 
carried  to  Pittsburg,  and  there  delivered  to  defendants,  to  whom  it  was 
consigned  by  the  plaintiff.  Under  the  contract  of  shipment  the  com- 
pany had  no  right  to  deliver  the  wool  to  any  person  except  the  con- 
signees ;  and  their  delivery  of  it  to  the  defendants'  vendor  vested  in 
him  no  property  or  right  of  possession  as  against  the  plaintiff.  The 
principle  which  underlies  this  case,  and  by  which  the  rights  of  the 
parties  are  to  be  determined,  is  this :  The  sale  of  goods  by  one  who 
has  tortiously  obtained  their  possession  without  the  owner's  consent, 

^  The  concurring  opinions  of  Williams  and  Talfoord,  JJ.,  and  Jeetis,  C.  J.; 
liave  been  omitted. 
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vests  in  the  purchaser  no  title  to  them  as  against  the  owner.  As  a 
general  rule  no  man  can  be  divested  of  his  property  without  his  own 
consent  and  voluntary  act.  It  is  true  that  there  are  exceptions  to  the 
rule,  as  clearly  defined  and  as  well  settled  as  the  rule  itself,  but  tliis 
case  does  not  come  within  any  of  them.  Here  the  defendants'  vendor, 
as  we  have  seen,  acquired  no  right  or  title  to  the  wool  under  his  contract 
-with  the  plaintifl,^nd  he  did  not  obtain  from  him  its  actual  possession. 
The  railroad  company  had  no  authority,  as  the  plaintiff's  agent,  to 
deliver  the  wool  to  him,  and  their  delivery  gave  him  no  right  or  title 
to  it  whatever.  Nor  had  he  any  apparent  or  implied  authority  from  the 
plaintiff  to  sell  or  dispose  of  it.  It  is  clear,  then,  that  he  could  convey 
no  title  by  its  sale ;  and  if  so,  the  defendants  could  acquire  no  title  by 
its  purchase,  though  they  purchased  it  for  a  fair  and  valuable  consider- 
ation, in  the  usual  course  of  trade,  without  notice  of  the  plaintiff's 
ownership,  or  of  any  suspicious  circumstances  calculated  to  awaken 
inquiry  or  put  them  on  their  guard.  The  case  is  a  hard  one  in  any 
aspect  of  it.  One  of  two  innocent  parties  must  suffer  by  the  fraud  and 
knavery  of  a  swindler,  who  had  no  authority  to  act  for  either.  But  the 
law  is  well  settled  that  the  owner  cannot  be  divested  of  his  property 
,  without  his  own  consent,  unless  he  has  placed  it  in  the  possession  or 
custody  of  another  and  given  him  an  apparent  or  implied  right  to  dis- 
pose of  it.  The  case  was  tried  on  this  principle,  and  as  there  is  no  error 
apparent  in  the  record,  the  judgment  must  be  affirmed.. 

Judgment  affirmed. 


CUNDY  ET  AL.,  Appellants,  v.  LINDSAY  et  al.,   Eespondents. 
3  App.  Cases,  459.     1878.  q.  ,-_^_^ 

Appeal  from  a  decision  of  the  Court  of  Appeal,  which  had  reversed  ' 
a  previous  decision  of  the  Queen's  Bench. 

In  1873,  one  Alfred  Blenkarn  hired  a  room  at  a  corner  house  in 
Wood  Street,  Cheapside  ;  it  had  two  side  windows  opening  into  Wood 
Street,  but  though  the  entrance  was  from  Little  Love  Lane  it  was  by 
him  constantly  described  as  37  Wood  Street,  Cheapside.  His  agree- 
ment for  this  room  was  signed  "Alfred  Blenkarn."  The  now  respond- 
ents, Messrs.  Lindsay  &  Co.,  were  linen  manufacturers,  carrying  on 
business  at  Belfast.  In  the  latter  part  of  1873,  Blenkarn  wrote  to  the 
plaintiffs  on  the  subject  of  a  purchase  from  them  of  goods  of  their 
manufacture,  —  chiefly  cambric  handkerchiefs.  His  letters  were  writ- 
ten as  from  "  37  Wood  Street,  Cheapside,"  where  he  pretended  to 
have  a  warehouse,  but  in  fact  occupied  only  a  room  on  the  top  floor, 
and  that  room,  though  looking  into  Wood  Street  on  one  side,  could 
only  be  reached  from  the  entrance  in  5  Little  Love  Lane.  The  name 
signed  to  these  letters  was  always  signed  without  any  initial  as  repre- 
senting a  Christian  name,  and  was,  besides,  so  written  as  to  appear 
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•'  Blenklron  &  Co."  There  was  a  highly  respectable  firm  of  "W.  Blenk- 
iron  &  Son,  carrying  on  business  in  Wood  Street,  —  but  at  number 
123  Wood  Street,  and  not  at  37.  Messrs.  Lindsay,  who  knew  the 
respectability  of  Blenkiron  &  Son,  though  not  the  number  of  the  house 
where  they  carried  on  business,  answered  the  letters,  and  sent  the 
goods  addressed  to  "  Messrs.  Blenkiron  &  Co.,  37  Wood  Street, 
Cheapside,"  where  they  were  taken  in  at  once.  The  invoices  sent 
with  the  goods  were  always  addressed  in  the  same  way.  Blenkarn 
sold  the  goods,  thus  fraudulently  obtained  from  Messrs.  Lindsay,  to 
different  persons,  and  among  the  rest  he  sold  250  dozen  of  cambric 
handkerchiefs  to  the  Messrs.  Cundy,  who  were  bona  fide  purchasers, 
and  who  resold  them  in  the  ordinary  way  of  their  trade.  Payment 
not  being  made,  an  action  was  commenced  in  the  Mayor's  Court  of 
London  by  Messrs.  Lindsay,  the  junior  partner  of  which  firm,  Mr. 
Thompson,  made  the  ordinary  affidavit  of  debt,  as  against  Alfred 
Blenkarn,  and  therein  named  Alfred  Blenkarn  as  the  debtor.  •  Blen- 
karn's  fraud  was  soon  discovered,  and  he  was  prosecuted  at  the  Central 
Criminal  Court,  and  convicted  and  sentenced.  Messrs.  Lindsay  then 
brought  an  action  against  Messrs.  Cundy  as  for  unlawful  conversion 
of  the  handkerchiefs.  The  cause  was  tried  before  Me.  Justice  Black- 
burn, who  left  it  to  the  jury  to  consider  whether  Alfred  Blenkarn, 
with  a  fraudulent  intent  to  induce  the  plaintiffs  to  give  him  the  credit 
belonging  to  the  good  character  of  Blenkiron  &  Son,  wrote  the  letters, 
and  by  fraud  induced  the  plaintiffs  to  send  the  goods  to  37  Wood 
Street,  —  were  they  the  same  goods  as  those  bought  by  the  defendants, 
—  and  did  the  plaintiffs  by  the  affidavit  of  debt  intend,  as  a  matter  of 
fact,  to  adopt  Alfred  Blenkarn  as  their  debtor.  The  first  and  second 
questions  were  answered  in  the  affirmative,  and  the  third  in  the  nega- 
tive. A  verdict  was  taken  for  the  defendants,  with  leave  reserved  to 
move  to  enter  the  verdict  for  the  plaintiffs.  On  motion  accordingly, 
the  court,  after  argument,  ordered  the  rule  for  entering  judgment  for 
the  plaintiffs  to  be  discharged,  and  directed  judgment  to  be  entered  for 
the  defendants.  1  Q.  B.  D.  348.  On  appeal,  this  decision  was 
reversed  and  judgment  ordered  to  be  entered  for  the  plaintiffs,  Messrs. 
Lindsay.     2  Q.  B.  D.  96.     This  appeal  was  then  brought. 

The  Solicitor  General  (Sir  H.  S.  Qiffard)  and  Mr.  Benjamin,  Q.  C- 
(Mr.  B.  Francis  Williams  was  with  them),  for  the  appellants. 

Mr.  Wills,  Q.  C,  and  Mr.  Fullarton,  for  the  respondents. 

The  Lord  Chancellor  (Lord  Cairns).  My  lords,  you  have  in 
this  case  to  discharge  a  duty  which  is  always  a  disagreeable  one  for 
any  court,  namely,  to  determine  as  between  two  parties,  both  of  whom 
are  perfectly  innocent,  upon  which  of  the  two  the  consequences  of  a 
fraud  practised  upon  both  of  them  must  fall.  My  lords,  in  discharg- 
ing that  duty  your  lordships  can  do  no  more  than  apply,  rigorously, 
the  settled  and  well-known  rnles  of  law.  Now,  with  regard  to  the 
title  to  personal  property,  the  settled  and  well-known  rules  of  law 
may,  I  take  it,  be  thus  expressed :  by  the  law  of  our  country  the  pur- 
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chaser  of  a  chattel  takes  the  chattel,  as  a  general  rule,  subject  to  what 
may  turn  out  to  be  certain  infirmities  in  the  title.  If  he  purchases  the 
chattel  in  market  overt,  he  obtains  a  title  which  is  good  against  all  the 
world  ;  but  if  he  does  not  purchase  the  chattel  in  market  overt,  and  if 
it  turns  out  that  the  chattel  has  been  found  by  the  person  who  pro- 
fessed to  sell  it,  the  purchaser  will  not  obtain  a  title  good  as  against 
the  real  owner.  If  it  turns  out  that  the  chattel  has  been  stolen  by  the 
person  who  has  professed  to  sell  it,  the  purchaser  will  not  obtain  a 
title.  If  it  turns  out  that  the  chattel  has  come  into  the  hands  of  the 
person  who  professed  to  sell  it,  by  a  de  facto  contract,  that  is  to  say, 
a  contract  which  has  purported  to  pass  the  property  to  him  from  the 
owner  of  the  property,  there  the  purchaser  will  obtain  a  good  title, 
even  although  afterwards  it  should  appear  that  there  were  circumstances 
connected  with  that  contract,  which  would  enable  the  original  owner  of 
the  goods  to  reduce  it,  and  to  set  it  aside,  because  these  circumstances 
so  enabling  the  original  owner  of  the  goods,  or  of  the  chattel,  to  reduce 
the  contract  and  to  set  it  aside,  will  not  be  allowed  to  interfere  with  a 
title  for  valuable  consideration  obtained  by  some  third  party  during 
the  interval  while  the  contract  remained  unreduced. 

My  lords,  the  question,  therefore,  in  the  present  case,  as  your 
lordships  will  observe,  really  becomes  the  very  short  and  simple  one 
which  I  am  about  to  -state.  "Was  there  any  contract  which,  with  regard 
to  the  goods  in  question  in  this  case,  had  passed  the  property  in  the 
goods  from  the  Messrs.  Lindsay  to  Alfred  Blenkarn?  If  there  was 
any  contract  passing  that  property,  even  although,  as  I  have  said, 
that  contract  might  afterwards  be  open  to  a  process  of  reduction, 
upon  the  ground  of  fraud,  still,  in  the  mean  time,  Blenkarn  might 
have  conveyed  a  good  title  for  valuable  consideration  to  the  present 
appellants. 

Now,  my  lords,  there  are  two  observations  bearing  upon  the  solu- 
tion of  that  question  which  I  desire  to  make.  In  the  first  place,  if  the 
property  in  the  goods  in  question  passed,  it  could  only  pass  by  way  of 
contract ;  there  is  nothing  else  which  could  have  passed  the  property. 
The  second  observation  is  this :  your  lordships  are  not  here  embar- 
rassed by  any  conflict  of  evidence,  or  any  evidence  whatever  as  to  con- 
versations or  as  to  acts  done ;  the  whole  history  of  the  whole  transaction 
lies  upon  paper.  The  principal  parties  concerned,  the  respondents  and 
Blenkarn,  never  came  in  contact  personally,  —  everything  that  was 
done  was  done  by  writing.  What  has  to  be  judged  of,  and  what  the 
jury  in  the  present  case  had  to  judge  of,  was  merely  the  conclusion  to 
be  derived  from  that  writing,  as  applied  to  the  admitted  facts  of  the 
case. 

Now,  my  lords,  discharging  that  duty  and  answering  that  inquiry, 
what  the  jurors  have  found  is  in  substance  this  :  it  is  not  necessary  to 
spell  out  the  words,  because  the  substance  of  it  is  beyond  all  doubt. 
They  have  found  that  by  the  form  of  the  signatures  to  the  letters 
which  were  written  by  Blenkarn,  by  the  mode  in  which  his  letters  and 
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his  applications  to  the  respondents  were  made  out,  and  by  the  way  in 
which  he  left  uncorrected  the  mode  and  form  in  which,  in  turn,  he  was 
addressed  by  the  respondents ;  that  by  all  those  means  he  led,  and 
intended  to  lead,  the  respondents  to  believe,  and  they  did  believe, 
that  the  person  with  whom  they  were  communicating  was  not  Blen- 
karn,  the  dishonest  and  irresponsible  man,  but  was  the  well  known  and 
solvent  house  of  Blenkiron  &  Son,  doing  business  in  the  same  street. 
My  lords,  those  things  are  found  as  matters  of  fact,  and  they  are 
placed  beyond  the  range  of  dispute  and  controversy  in  the  case. 

If  that  is  so,  what  is  the  consequence  ?  It  is  that  Blenkarn  —  the 
dishonest  man,  as  I  call  him  —  was  acting  here  just  in  the  same  way 
as  if  he  had  forged  the  signature  of  Blenkiron  &  Son,  the  respectable 
firm,  to  the  applications  for  goods,  and  as  if,  when,  in  return,  the 
goods  were  forwarded  and  letters  were  sent,  accompanying  them,  he 
had  intercepted  the  goods  and  intercepted  the  letters,  and  had  taken 
possession  of  the  goods,  and  of  the  letters  which  were  addressed  to, 
and  intended  for,  not  himself,  but  the  firm  of  Blenkiron  &  Son. 
Now,  my  lords,  stating  the  matter  shortly  in  that  way,  I  ask  the 
question.  How  is  it  possible  to  imagine  that  in  that  state  of  things 
any  contract  could  have  arisen  between  the  respondents  and  Blenkarn, 
the  dishonest  man?  Of  him  they  knew  nothing,  and  of  him  they 
never  thought.  With  him  they  never  intended  to  deal.  Their  minds 
never,  even  for  an  instant  of  time,  rested  upon  him,  and  as  between 
him  and  them  there  was  no  consensus  of  mind  which  could  lead  to 
any  agreement  or  any  contract  whatever.  As  between  him  and  them 
there  was  merely  the  one  side  to  a  contract,  where,  in  order  to  produce 
a  contract,  two  sides  would  be  required.  With  the  firm  of  Blenkiron 
&  Son  of  course  there  was  no  contract ;  for  as  to  them  the  matter  was 
entirely  unknown,  and  therefore  the  pretence  of  a  contract  was  a  failure. 

The  result,  therefore,  my  lords,  is  this,  that  your  lordships  have 
not  here  to  deal  with  one  of  those  cases  in  which  there  is  de  facto  a 
contract  made  which  may  afterwards  be  impeached  and  set  aside,  on 
the  ground  of  fraud ;  but  you  have  to  deal  with  a  case  which  ranges 
itself  under  a  completely  different  chapter  of  law,  the  case,  namely,  in 
which  the  contract  never  comes  into  existence.  My  lords,  that  being 
so,  it  is  idle  to  talk  of  the  property  passing.  The  property  remained, 
as  it  originally  had  been,  the  property  of  the  respondents,  and  the  title 
which  was  attempted  to  be  given  to  the  appellants  was  a  title  which 
could  not  be  given  to  them. 

My  lords,  I  therefore  move  your  lordships  that  this  appeal  be  dis- 
missed with  costs,  and  the  judgment  of  the  Court  of  Appeal  aflBrmed.'' 

1  The  concurring  opinions  of  Lords  Hatherley  and  Penzance  have  been  omitted. 
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MARTIN  ET  AL.  V.  MARSHALL. 
54  Kan.  147 :  37  Pac.  977.     1894. 

HoETON,  C.  J.  Martin  &  Co.  claim  that  on  the  3cl  day  of  January, 
1889,  they  purchased  of  Pelletier  Bros.,  at  Concordia,  a  stock  of  gro- 
ceries, fixtures,  etc.,  for  f2,500.  Edward  Marshall,  as  sheriff  of  Clond 
County,  levied  on  the  property  under  attachments  in  his  hands  from 
creditors  of  the  Pelletier  Bros.  The  question  tried  in  the  court  below 
was  as  to  the  validity  of  the  sale  claimed  to  have  been  made  by  Pelle- 
tier Bros,  to  the  plaintiffs.  It  appears  that  on  the  afternoon  of  Jan- 
uary 3,  1889,  there  was  a  pretended  sale  of  the  property,  evidenced  by 
an  agreement  in  writing  signed  by  the  parties.  This  agreement  pro- 
vided that  the  Pelletier  Bros,  were  to  accept  as  part  payment  for  the 
stock  of  goods,  etc.,  the  sputh  half  of  block  3  in  Gaylor  &  Matthews' 
addition  in  the  city  of  Concoidia,  subject  to  a  mortgage  of  $800,  and  a 
note  given  by  Preston  L.  Williams  for  $400.  After  an  inventory  of 
the  goods  had  been  taken  the  balance  due  upon  the  inventory  was  to 
be  paid  in  cash.  The  inventory  was  completed  in  the  forenoon  of 
January  4,  1889.  It  shows  that  the  goods,  at  cost  price,  were  worth 
about  82,700.  The  Pelletiers  agreed  to  take  $2,500.  The  lots  in 
Concordia  were  to  be  taken  by  them  at  the  value  of  $1,800,  sub- 
ject to  the  mortgage  of  $800,  and  the  Williams  note,  with  interest, 
as  $500.     The  balance  of  $200  was  paid  in  cash. 

The  lots  in  Concordia  were  only  wortli  $700  or  $800,  —  not  more 
than  the  mortgage.  The  note  of  $500  was  not  only  clouded  with  litiga- 
tion, but  one  of  the  Pelletier  brothers  knew  that  the  maker  alleged  in 
his  defence  that  it  was  obtained  fraudulently.  The  Pelletiers,  at  the 
time  of  making  a  sale  of  the  stock,  were  heavily  indebted  to  their 
creditors,  who  were  pressing  them  for  payment,  and  the  evidence 
clearly  shows  that  the  sale  was  made  by  them  with  the  fraudulent 
intent  to  delay  and  defraud  their  creditors.  That  good  faith  is  essen- 
tial to  support  the  sale  cannot  be  questioned.  If  Martin  &  Co.  knew 
of  the  fraudulent  intent  of  the  Pelletiers,  and  bought  with  that  knowl- 
edge, they  cannot  claim  to  be  bona  fide  purchasers.  "  Knowledge  of 
facts  sufficient  to  excite  the  suspicions  of  a  prudent  man,  and  put  him 
upon  inquiry,  is,  as  a  general  proposition,  equivalent  to  knowledge  of 
the  ultimate  fact."  Phillips  v.  Reitz,  16  Kan.  396  ;  Tiedm.  Sales,  §  329  ; 
Schulein  v.  Hainer,  48  Kan.  249.  There  is  ample  evidence  in  the 
record  tending  to  show  that  the  property  turned  over  to  the  Pelletiers 
by  Martin  &  Co.  as  part  payment  for  the  stock  of  goods,  etc.,  was 
not  worth  one-half  the  sum  for  which  it  was  accepted.  Martin  &  Co. 
did  not  allow  adequate  prices  for  the  property  purchased,  and  in  view 
of  all  the  evidence  the  jury  were  justified  in  finding  that  they  did  not 
act  in  good  faith.     McDonald  v.  Gaunt,  30  Kan.  693  ;  Lewis  v.  Hughes, 
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49  Kan.  23.     The  trial  court  charged  the  jury  suflSciently  upon  all 
the  material  propositions  of  law  involved  in  the  case. 

The  judgment  of  the  District  Court  must  be  aflSrmed.    All  concur.^ 


BARNARD  v.   CAMPBELL  et  al. 
55  N.  Y.  456.     1874. 

This  was  an  action  of  replevin  to  recover  possession  of  1,370  bags 
of  linseed. 

Defendants,  who  were  merchants  in  New  York,  had,  prior  to  August 
21,  1863,  been  negotiating  with  one  E.  P.  Jeffries,  of  Boston,  for  the 
purchase  of  a  quantity  of  linseed ;  the  negotiations  were  closed  on  the 
twenty-first,  by  a  sale  of  Jeffries,  through  his  broker  in  New  York,  of 
1,800  bags.  Pursuant  to  the  terms  of  sale,  defendants,  on  the  same 
day,  mailed  to  Jeffries  their  notes  for  the  seed  purchased,  which  were 
received  by  him  and  immediately  pledged  as  collateral  for  a  loan.  Dur- 
ing these  negotiations,  Jeffries  had  been  negotiating  with  plaintiffs,  at 
Boston,  for  the  purchase  of  linseed,  and  on  the  twenty-first  contracted 
for  1,800  bags.  It  was  disputed  upon  the  trial  whether  the  sale  was 
to  be  for  cash  or  upon  a  ten  days'  credit.  On  the  twentj'-fourth  of 
August,  plaintiffs,  induced  by  fraudulent  representations  upon  the  part 
of  Jeffries,  delivered  to  him  an  order  for  1,370  bags,  which  were  de- 
livered to  him  and  shipped  to  defendants.  A  bill  of  lading  was  taken 
deliverable  to  them,  which  was  forwarded  by  mail  on  the  twenty-fifth. 
Jeffries  failed  on  the  twenty-seventh.  On  the  arrival  of  the  seed  in 
New  York,  it  was  demanded  by  plaintiffs. 

Further  facts  appear  in  the  opinion. 

James  G.  Carter,  for  the  appellants. 

Edwards  Pierrepont,  for  the  respondents. 

Allen,  J.  The  only  question  involved  in  the  action  is,  whether  the 
plaintiffs  and  original  owners  or  the  defendants,  the  purchasers  from 
Jeffries,  the  fraudulent  vendee  of  the  plaintiffs,  have  the  better  title  to 
the  merchandise  in  controvers}'.  That,  as  against  Jeffries,  the  right  of 
the  plaintiffs  to  rescind,  the  sale  and  reclaim  the  goods,  by  reason  of  the 
fraud  of  the  former,  is  perfect,  is  conceded,  and  was  so  held  upon  the 
trial.  Such  right  continues  as  against  any  one  acquiring  title  under 
Jeffries,  unless  under  well-recognized  principles  of  law,  and,  under  the 
circumstances  of  this  case,  Jeffries  could  transfer  a  better  title  than  he 
had,  or  the  plaintiffs,  by  their  acts,  are  estopped  from  asserting  title  as 
against  a  purchaser  from  him. 

But  two  questions  of  fact  were  submitted  to  the  jury:  1.  Whether 
the  sale  to  Jeffries  was  for  cash  or  upon  credit ;  and,  2.  If  for  cash, 

'  A  short  I'arasrapli,  relating  to  questions  of  evidence,  has  been  omitted. 
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whether  payment  was  waived  and  the  goods  delivered  so  as,  but  for 
the  fraud,  to  vest  the  propertj'  in  Jeffries. 

The  jury  found,  either  that  the  sale  was  upon  credit,  or  that  the  pay- 
ment of  the  purchase-price,  as  a  condition  precedent  to  the  delivery  of 
the  property  to  and  the  vesting  of  the  title  in  Jeffries  was  waived,  and 
that  the  delivery  to  him  was  absolute  and  unconditional ;  and  the 
defendants  had  a  verdict,  under  the  instructions  of  the  judge,  that  the 
equitable  rule  applied,  that  when  one  of  two  innocent  parties  must 
suffer  loss  by  reason  of  the  fraud  or  deceit  of  another,  the  loss  shall 
fall  upon  him  by  whose  act  or  omission  the  wrong-doer  has  been  en- 
abled to  commit  the  fraud ;  and  that  the  plaintiffs  were  in  the  position 
of  a  partj'  who  lets  another  have  property  unconditionally,  and  thereby 
enables  him  to  sell  the  same  and  receive  the  purchase-price  from  a  third 
person  ;  and  that  in  such  case  the  purchaser  takes  the  title.  In  other 
words,  the  plaintiffs  were  held  to  be  estopped  from  claiming  the  goods 
from  the  defendants  in  case  the  jury  found  that  there  had  been  an  un- 
conditional delivery  by  the  plaintiffs  to  Jeffries,  notwithstanding,  as  the  j 
judge  at  the  circuit  expressly  declared,  and  as  the  evidence  showed,  I 
the  defendants  purchased  the  goods  from  a  broker  of  Jeffries  in  New 
York  on  the  twenty-flrst  of  August,  and  paid  for  them  the  same  day  by 
transmitting  their  notes  to  Jeffries,  at  Boston,  who  at  once  negotiated 
them  ;  and  Jeffries  obtained  neither  the  propert}-  nor  anj-  order  for  its 
deliverj',  or  documentary  evidence  of  title  or  of  his  purchase,  until  the 
twenty-fourth  of  the  same  month,  three  daj's  after  the  transaction  was 
consummated  as  between  Jeffries  and  the  defendants.  That  is,  it  was 
held  at  the  circuit  that  the  subsequently  acquired  possession  of  Jeffries 
operated  by  relation  to  create  an  estoppel  as  of  the  twent3-first  of 
August,  in  favor  of  the  defendants  and  against  the  plaintiffs  ;  and  the 
jurj-  were  in  terms  instructed  that  the  defendants  were  purchasers  in 
good  faith,  for  value,  and  acquired  a  title  paramount  to  that  of  the 
plaintiffs,  and  were  entitled  to  a  verdict ;  and  they  had  a  verdict  and 
judgment,  upon  this  view  of  their  rights. 

That  the  defendants  were  purchasers  in  good  faith,  that  is,  without 
notice  or  knowledge  of  the  fraud  of  Jeffries,  or  of  the  defects  in  his  title, 
for  a  full  consideration  actually  paid  to  Jeffries,  is  not  disputed.  Both 
plaintiffs  and  defendants  are  alike  innocent  of  any  dishonest  or  fraudu- 
lent intent,  and  one  or  the  other  must  suffer  loss  by  the  frauds  of  one 
with  whom  they  dealt  in  good  faith,  for  legitimate  purposes,  and  with 
honest  intention.  Both  were  alike  the  victims  of  the  same  fraudulent 
actor,  and  if  one  i-ather  than  the  other  of  the  parties  has  done  any  act 
enabling  the  fraud  to  be  committed,  and  without  which  it  could  not  have 
been  perpetrated  upon  the  other  in  the  exercise  of  ordinary  care  and 
discretion,  the  loss  should,  within  the  rule  before  referred  to,  fall  on 
that  one  of  the  parties  aiding  and  abetting  the  fraud,  or  enabling  it  to 
be  committed.  But  good  faith,  and  a  parting  of  value  by  the  one,  will 
not  alone  determine  who  should  have  the  loss,  or  fix  the  ownership  of 
the   property  fraudulently  purchased   from  the  one  and   sold  to  the 
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other.  The  general  rule  is  that  a  purchaser  of  property  takes  only  such 
title  as  his  seller  has,  and  is  authorized  to  transfer ;  that  he  acquires 
preciseh'  the  interest  which  the  seller  owns,  and  no  other  or  greater. 
Nemo  plus  juris  ad  alium  transferre  protest  quam  ipse  habet.  Broom's 
Leg.  Max.,  452.  The  general  rule  of  law  is  undoubted  that  noons 
can  transfer  a  better  title  than  he  himself  possesses.  Nemo  dat  quod 
non  habet.  Per  Willes,  J.,  Whistler  v.  Forster,  14  C.  B.  n.  s.  248. 
To  this  rule  there  are,  however,  some  exceptions,  and  unless  the 
defendants  are  within  the  exceptions  they  must  abide  by  the  title  of 
Jeffries. 

[The  exceptions  of  negotiable  paper,  of  bills  of  lading,  and  of  mar- 
ket overt  sales  are  considered,  and  the  judge  continues  :] 

The  defendants  can  onlj'  resist  the  claim  of  the  plaintiffs  to  the  mer- 
chandise by  establishing  an  equitable  estoppel,  founded  upon  the  acts 
of  the  plaintiffs,  and  in  the  application  of  the  rule  applied  by  the  judge 
at  the  circuit,  b\'  which,  as  between  two  persons  equally  innocent,  a  loss 
resulting  from  the  fraudulent  acts  of  another  shall  rest  upon  him  by 
whose  act  or  omission  the  fraud  has  been  made  possible.  This  rule, 
general  in  its  terms,  only  operates  to  protect  those  who,  in  dealing  with 
others,  exercise  ordinary  caution  and  prudence,  and  who  deal  in  the 
ordinary  w&y  and  in  the  usual  course  of  business  and  upon  the  ordinary 
evidences  of  right  and  authority  in  those  with  whom  they  deal,  and  as 
against  those  who  have  voluntarily  conferred  upon  others  the  usual 
evidences  or  indicia  of  ownership  of  propertj^  or  an  apparent  authority 
to  deal  with  and  dispose  of  it.  In  such  case,  for  obvious  reasons,  the 
law  raises  an  equitable  estoppel,  and,  as  against  the  real  owner,  declares 
that  the  apparent  title  and  authority  which  exists  hy  his  act  or  omis- 
sion shall  quoad  persons  acting  and  parting  with  value  upon  the  faith 
of  it,  stand  for  and  be  regarded  as  the  real  title  and  authority.  It  is 
not  everj'  parting  with  the  possession  of  chattels  or  the  documentary 
evidence  of  title  that  will  enable  the  possessor  to  make  a  good  title  to 
one  who  may  purcliase  from  him.  So  far  as  such  a  parting  with  the 
possession  is  necessarj-  in  the  business  of  life,  or  authorized  bj'  the  cus- 
tom of  trade,  the  owner  of  the  goods  will  not  be  affected  by  a  sale  by 
the  one  having  the  custodj^  and  manual  possession.  Dyer  v.  Pearson, 
8  B.  &  C.  38 ;  Newsom  v.  Thornton,  6  East,  1 7 ;  Dayton  v.  Kynne, 
3  B.  &  A.  320  ;  Ballard  v.  Burgett,  40  N.  Y.  314.  But'the  owner  must 
go  farther,  and  do  some  act  of  a  nature  to  mislead  third  persons  as  to 
the  true  position  of  the  title.     Pickering  v.  Busk,  15  East,  38. 

Two  things  must  concur  to  create  an  estoppel  bj-  which  an  owner  may 
be  deprived  of  his  property,  by  the  act  of  a  third  person,  without  his 
assent,  under  the  rule  now  considei-ed.  1.  The  owner  must  clothe  the 
person  assuming  to  dispose  of  the  property  with  the  apparent  title  to, 
or  authority  to  dispose  of  it ;  and,  2.  The  person  alleging  the  estoppel 
must  have  acted  and  parted  with  value  upon  the  faith  of  such  apparent 
ownership  or  authority,  so  that  he  will  be  the  loser  if  the  appearances  to 
which  he  trusted  are  not  real.     In  this  respect  it  does  not  differ  from 
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other  estoppels  in  pais.  Weaver  v.  Barden,  49  N.  Y.  286  ;  McGold- 
rick  V.  Willets,  52  Id.  612 ;  City  Bank  v.  R.  W.  &  O.  R.  Co.,  44  Id. 
136  ;  Saltus  v.  Everett,  20  Wend.  267  ;  Wooster  v.  Sherwood,  25  N.  Y. 
278  ;  Brower  v.  Peabody,  3  Kern.  121. 

In  the  case  before  us  everj'  element  of  an  estoppel  is  wanting,  and  , 
no  case  was  made  for  the  application  of  the  rule  by  which,  under  some 
circumstances,  one,  rather  than  the  other  of  two  innocent  persons,  is 
made  to  bear  the  loss  occasioned  by  the  fraud  of  a  third  person. 

The  defendants  consummated  their  purchase  from  Jeffries,  acting 
through  his  broker  in  New  York,  and  paid  for  the  merchandise,  by  re- 
mitting, at  his  request,  directly  to  Jeffries  on  the  twenty-first  of  August, 
at  which  time  Jeffries  had  neither  the  possession  nor  right  of  pos- 
session of  the  property,  nor  any  documentary  evidence  of  title  or  anj- 
indicia  of  ownership,  or  of  dominion  over  the  property  of  any  kind. 
The  plaintiffs  had  done  nothing  to  induce  the  defendants  to  put  faith  in 
or  give  credit  to  the  claim  of  Jeffries  of  the  right,  to  sell  the  propertj-. 
The  defendants  then  parted  with  the  consideration  for  the  purchase  of 
the  seed,  not  upon  the  apparent  ownership  of  Jeffries,  but  upon  his  as- 
sertion of  right  of  which  the  plaintiffs  had  no  knowledge,  and  for  which 
they  are  not  responsible.  Neither  did  the  defendants  at  anj-  time  do  or 
forbear  to  do  any  act  in  reliance  upon  the  apparent  ownership  of  the 
propert}'  b}'  Jeffiies,  or  induced  by  any  act  or  declaration  of  the  plain- 
tiffs. In  Knights  v.  Wiffen,  L.  R.  5  Q.  B.  660,  the  plaintiff  was  induced 
to  rest  satisfied  under  the  belief  that  he  had  acquired  title  to  the  prop- 
erty purchased,  and  so  to  alter  his  position,  by  abstaining  from  pro- 
ceedings to  recover  back  the  monej'  which  he  had  paid  to  his  vendor, 
by  the  declaration  of  the  defendant  that  it  was  aU  right,  and  his  prom- 
ise that  when  the  forwarding  note  should  be  received  he  would  put  the 
barley  on  the  line.  The  defendants  here  at  no  time  had  any  declaration 
or  statement  of  the  plaintiffs  upon  which  to  rely,  and  were  not  led  to 
act  or  forbear  to  act  by  anj'  documentary  evidence  of  title  in  Jeffries 
emanating  from  them.  There  is  a  manifest  equity  in  holding  the  owner 
of  property  estopped  from  asserting  title  as  against  one  who,  for  value 
actually  paid,  has  purchased  it  from  one  having,  by  the  voluntary  act 
or  negligence  of  the  owner,  the  apparent  title  with  right  of  disposal,  but 
with  this  limitation  there  is  no  hardship  in  holding  to  the  rule  that  the 
right  of  propertj'  in  chattels  cannot  be  transferred  unless  on  the  ground 
of  authority  or  title.  Public  policy  requires  that  purchasers  of  property 
should  be  vigilant  and  cautious,  at  least  to  the  extent  of  seeing  that 
their  vendors  have  some  and  the  usual  evidence  of  title,  and  if  they  are 
content  to  rest  upon  their  declarations  they  maj-  not  impose  the  loss, 
which  is  the  result  of  their  own  incautiousness  or  credulitj-,  on  another. 
The  payment  for  or  parting  with  value  for  the  goods  by  the  purchaser 
from  the  fraudulent  vendee  lays  the  foundation  of  the  estoppel,  for,  if 
he  has  parted  with  nothing,  he  can  lose  nothing  by  the  retaking  of  the 
goods  bj-  the  original  owner,  and  that  payment  must  be  occasioned  by 
the  acts  or  omissions  of  such  owner.    It  is  the  payment  that  creates  the 
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estoppel,  and  if  that  is  not  made  in  reliance  on  the  acts  of  the  owner, 
I  the  latter  is  not  and  cannot,  in  the  nature  of  things,  be  estopped. 

The  order  granting  a  new  trial  must  be  affirmed,  and  judgment  abso- 
lute for  the  plaintiffs. 

All  concur.  Order  affirmed,  and  judgment  accordingly.'^ 


SCHLOSS  V.  FELTUS. 
103  Mich.  525  :  61  N.  W.  797.     1895. 

McGeath,  C.  J.  Upon  rehearing,  after  the  fullest  consideration,  we 
find  no  reason  to  change  the  former  opinion.  96  Mich.  G19,  55  N.  W. 
1010.  The  principal  question  in  the  case  is  whether  a  naked,  pre- 
existing debt  is  such  a  consideration  or  payment  for  the  transfer  of  a 
stock  of  goods  as  will  defeat  replevin  by  the  original  vendor,  who  sets 
up  fraud  in  the  purchase  from  him.  The  rule,  as  laid  down  in  16  Am. 
&  Eng.  Enc.  Law,  837,  is  that  a  pre-existing  debt  is  not  such  a  con- 
sideration as  will  sustain  the  plea  of  "  bona  fide  purchaser  for  value," 
except  in  the  case  of  negotiable  paper.  The  cases  cited  will  be  found 
to  fully  support  the  text.  Other  cases  will  be  found  collected  in  Tied. 
Sales,  §  329  ;  Hil.  Sales,  p.  382  ;  and  Benj.  Sales  (6th  ed.),p.  448.  .  .  . 

Some  of  the  cases  would  seem  to  make  a  distinction  between  a  receipt 
of  propertj'  in  payment  of  a  pre-existing  indebtedness,  and  a  receipt  in. 
satisfaction  or  discharge  of  such  debt ;  that  &  satisfaction  can  only  re- 
sult from  an  agreement  to  that  effect.  But  payment  operates  as  a  dis- 
charge or  satisfaction  of  the  debt,  and  in  either  case  the  failure  of  title 
revives  the  debt.  .  .  .  No  distinction  is  made  between  a  conve^-ance  in 
payment  of  a  debt  and  one  given  as  security'  therefor.  This  court  has, 
in  a  number  of  cases,  recognized  the  rule  as  applicable  to  a  convey- 
ance as  security  for  a  pre-existing  debt.  Boxheimer  v.  Gunn,  24  Mich. 
372  ;  Kohl  v.  Lynn,  34  Mich.  860  ;  McGraw  v.  Solomon,  83  Mich.  442  ;, 
Edsou  V.  Hudson,  83  Mich.  450. 

But  it  is  insisted  that  under  our  authorities  this  is  the  limit  of  the 
rule,  and  Bostwick  v.  Dodge  (decided  in  1884),  1  Doug.  (Mich.)  413  ; 

1  In  denying  a  motion  for  a  reargument  in  this  case  (58  N.  Y.  73),  the  court 
declared  :  "  Several  things  must  concur  to  bar  the  claim  of  the  defrauded  vendor. 
1.  He  must  have  parted  with  possession  of  his  property  with  intent  to  pass  the  title 
to  the  wrong-doer,  thus  giving  him  the  apparent  right  of  disposal.  If  property  is 
taken  feloniously  or  without  tlie  consent  of  the  owner,  the  taker  can  make  no  title 
to  it,  even  to  an  innocent  purchaser  for  value.  2.  A  third  party  must  have  acquired 
title  from  the  wrong-doer  without  notice  of  the  defects  in  his  title  or  knowledge  of 
circumstances  to  put  him  to  an  inquiry  as  to  the  source  of  his  title.  And,  3.  Such 
third  party  must  have  parted  with  value  upon  the  faith  of  the  apparent  title  of  the 
wrong-doer,  and  his  right  to  dispose  of  the  property.  If  any  ot  these  elements  are 
wanting,  tlie  vemlor  soasonnbly  pursuing  his  legal  right  may  have  his  property." 
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Outhwite  V.  Porter  (1865),  13  Mich.  533  ;  and  Hanold  v.  Kays  (1887), 
64  Mich.  439,  —  are  cited  to  support  that  contention.  In  Bostwicli  v. 
Dodge,  Bostwicli  gave  his  note  to  one  Hooper,  who  indorsed  it  over  to 
Dodge  in  payment  of  a  debt  due  from  Hooper  to  Dodge.  The  court  in 
that  case  say:  "  It  had  been  long  and  uniformly  held  that  the  extin- 
guishment of  a  pre-existing  debt  was  as  valid  and  suflBcient  a  consider- 
ation for  the  transfer  of  a  negotiable  instrument  as  the  payment  of 
money,  or  the  delivery  of  any  species  of  property  whatever.  That  the 
rule  is  one  of  great  convenience  and  necessity,  even,  to  a  commercial 
community,  is  too  obvious  to  require  illustration,  and  its  adoption  in  no 
way  contravenes  the  principles  of  natural  justice." 

In  Outhwite  v.  Porter,  Porter  held,  notes  made  by  one  Cantine. 
Outhwite  bought  out  Cantine's  business,  and  Porter  surrendered  Can- 
tine's  notes,  taking  from  Outhwite  the  latter's  notes.  Although  Bost- 
wick  V.  Dodge  is  cited,  the  court  held  that  Cantine  had  been  released ; 
that  it  was  a  case  of  novation  by  the  substitution  of  one  debtor  for 
another,  by  the  assent  of  the  three  parties. 

In  Hanold  v.  Kays,  K.  was  indorser  upon  certain  outstanding  notes 
made  by  one  O.  In  consideration  of  K.'s  agreement  to  take  up  and 
pay  said  notes,  O.  conveyed  certain  land  to  K.  The  court  say  that  K. 
had  paid  the  notes  before  notice,  and  that  such  payment  formed  a  suffi- 
cient consideration  for  the  deed.  It  had  been  repeatedly  held  by  this 
court  that  an  agreement  to  pay  —  a  mere  executory  contract  —  is  not  a 
sufficient  consideration,  but  that  payment  actually  and  in  good  faith 
made  before  notice  entitled  the  vendee  to  protection,  and  such  is  the 
universal  rule.  In  that  case,  however,  the  court  uses  language  unneces- 
sary for  the  determination  of  that  case,  and  regards  Bostwick  v.  Dodge 
as  authority  for  saying  that  one  who  takes  a  deed  of  land  in  absolute 
payment  of  a  debt  due  him  is  a  bona  fide  holder  for  value.  From  an 
examination  of  the  authorities,  however,  it  will  clearly  appear  that  the 
rule  laid  down  in  Bostwick  v.  Dodge  is  an  exception  to  the  general  rule, 
and  the  difficult}'  with  the  Hanold  Case  is  that  it  substitutes  a  recog- 
nized exception  for  the  rule.  In  Currie  v.  Misa,  L.  R.  10  Exch.  153, 
Lord  Coleridge,  in  a  dissenting  opinion,  —  his  contention  being  that 
the  exception  did  not  apply  to  a  mere  check  in  the  hands  of  a  holder 
for  value,  —  says  :  "  It  is  too  late  to  dispute  that  a  pre-existing  debt, 
due  to  the  transferee  of  a  bill,  entitles  him  to  all  the  rights  of  a  holder 
for  value.  But  it  seeras  equallj'  clear  that  this  is  an  exception  to  gen- 
eral rules,  —  an  extraordinary  protection  given  to  such  holder  on 
grounds  of  commercial  policy  only,  and  in  order  to  favor  the  unre- 
stricted use,  as  currency,  of  negotiable  instruments."  In  Whistler  v. 
Forster,  14  C.  B.  n.  s.  248,  it  is  said :  "  The  general  rule  of  law  is 
undoubted  that  no  one  can  transfer  a  better  title  than  he  himself  pos- 
sesses. To  this  there  are  some  exceptions,  one  of  which  arises  out  of 
the  rule  of  the  law  as  to  negotiable  instruments.  These,  being  part  of 
the  currency,  are  subject  to  the  same  rule  as  money ;  and  if  such  an 
instrument  be  transferred  in  good  faith,  for  value,  before  it  is,  overdue, 
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it  becomes  available  in  the  hands  of  the  holder,  notwithstanding  fraud 
which  would  have  rendered  it  unavailable  in  the  hands  of  a  previous 
holder."  .  .  . 

There  are  authorities  which  refuse  to  recognize  either  rule  or  excep- 
tion, but  the  rule  is  supported  by  the  great  weight  of  authority.  The 
serious  conflict  is  as  to  the  recognition  of  the  exception  in  favor  of  com- 
mercial paper.  Our  own  court,  in  Bostwick  v.  Dodge,  has  determined 
that  question ;  and  the  rule  there  laid  down  must  be  regarded  as  an 
exception  to  the  general  rule  of  law,  and  cannot  be  carried  beyond  the 
necessity  that  gave  rise  to  it.  The  doctrine  of  that  case  has  no  appli- 
cation  to  the  transfer  of  a  non-negotiable  instrument.  In  Whistler  v. 
Forster,  supra,  the  court  refused  to  apply  it,  for  the  reason  that  the 
paper  was  not  indorsed  until  after  notice.  The  term  "  bona  fide  pur- 
chaser "  is  borrowed  from  equity  jurisprudence,  and  must  be  interpreted 
accordingly.  Mr.  Pomeroy,  in  his  Equity  Jurisprudence,  says :  "  There 
must  be  actual  payment  before  notice,  or  what  in  law  is  tantamount  to 
actual  payment,  —  a  transfer  of  property  or  things  in  action,  or  an  ab- 
solute change  of  the  purchaser's  legal  position  for  the  worse,  or  the 
assumption  by  him  of  some  new,  irrevocable,  legal  obligation."  Sec- 
tions 747,  749-751.  It  is  well  settled  by  our  own  court  that  one  must 
pay  as  well  as  purchase.  Thomas  v.  Stone  (1843),  Walk.  Ch.  117; 
Dixon  V.  Hill  (1858),  5  Mich.  404  ;  Warner  v.  Whittaker,  6  Mich.  133  ; 
Blanchard  v.  Tyler,  12  Mich.  339 ;  Stone  v.  Welling,  14  Mich.  513 ; 
Matson  v.  Melchor,  42  Mich.  477.  ...  I  do  not  desire  to  be  understood 
as  saying  that  an  agreement  to  extend  the  time  of  payment  may  not 
be  such  a  consideration  as  will  support  a  mortgage  given  for  a  pre- 
existing debt,  nor  that  the  release  of  security,  or  perhaps  the  sur- 
render of  evidences  of  indebtedness,  may  not  be  a  sufficient  present 
consideration  to  uphold  a  conveyance  made  in  payment  of  a  pre-existing 
debt.  In  the  present  case  there  was  no  change  in  the  form  of  the  debt. 
It  is  urged  that  the  vendor  had  other  property  out  of  which  the  pur- 
chaser might  have  made  his  debt.  It  is  not  necessary  to  pass  upon 
that  question.  The  transfer  was  made  October  1st,  and  on  the  4th  of 
the  same  month  the  vendee  was  notified  of  plaintiff's  claim.  There  is 
no  evidence  of  anj'  change  in  the  debtor's  circumstances  respecting 
such  other  property,  if  he  had  any,  between  those  dates.  Under  the 
rule  laid  down  in  Stone  v.  Welling,  14  Mich.  513,  the  creditor  could 
then  have  avoided  the  discharge  or  release  of  the  debt,  to  the  extent  of 
the  failure  of  title.  As  to  the  rule  that  tlie  purchaser  is  entitled  to 
protection  only  to  the  extent  of  payments  actually  made  at  the  time  of 
the  notice,  see,  also,  Dickinson  v.  Wright,  56  Mich.  42,  and  Sheldon 
■V.  Holmes,  58  Mich.  138. 

The  judgment  must  he  reversed,  and  a  new  trial  ordered. 

Long  and  Grant,  J  J.,  concurred  with  MoGeath,  C.  J. 

Montgomery,  J.  (dissenting).  I  am  not  able  to  concur  either  in  the 
result  reached  by  my  brother,  the  Chief  Justice,  nor  in  his  interpretation 
ot  the  previous  decisions  of  this  court.     It  is  well  settled  that  one  who 
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is  defrauded  by  a  purchaser  of  goods  maj-  rescind  the  sale  and  recover 
the  goods,  as  against  any  but  a  bona  fide  purchaser  for  value.  Benj. 
Sales,  §  428  et  seq.  It  is  equally  well  settled  that  the  maker  of  a  prom- 
issorj'  note  may  set  up  a  failure  of  consideration,  as  against  any  but  a 
bona  fide  purchaser  for  value.  It  seems  to  me  illogical  and  confusing 
to  applj'  in  the  one  case  a  test  in  determining  whether  one  is  a  bona  fide 
purchaser  which  does  not  obtain  in  the  other.  To  do  so  is  to  surround 
the  question  with  haze  and  uucertaint3^  For,  while  it  may  be  said  that 
the  law  merchant  favors  the  transmission  of  commercial  paper  from 
hand  to  hand,  jet  the  extent  to  which  the  law  offers  inducement  to  this 
free  use  of  commercial  paper  is  definitely  defined  ;  and  the  law  upon 
the  subject  is  admittedly  settled  to  go  to  the  extent  only  of  protecting 
bona  fide  purchasers,  and  to  precisely  the  same  extent  it  is  the  settled 
doctrine  that  the  law  favors  transmission  of  personal  propertj'.  What, 
then,  constitutes  a  bona  fide  purchaser?  The  payment  of  a  present 
consideration  undoubtedlj'  does.  The  surrender  of  security  by  a  cred- 
itor would  likewise  constitute  a  sufficient  consideration.  The  reason 
why  an  extension  of  time  is  a  sufficient  consideration  to  constitute  the 
creditor  a  hona  fide  purchaser  is  that  the  creditor  has,  for  a  time,  put 
it  out  of  his  power  to  proceed  against  the  debtor.  It  seems  to  me  that 
he  has  done  this  equally  if  he  has  discharged  the  original  debt.  Cer- 
tainly', if  the  discharge  of  a  pre-existing  debt  can  be  said  to  be  parting 
with  something  of  value,  and  a  new  consideration,  when  it  is  paid  for  a 
promissory  note,  it  is  inconceivable  how  it  can,  on  the  other  hand,  be 
said  not  to  be  of  value,  and  a  new  consideration,  when  paid  for  a  bale 
of  cotton. 

The  cases  in  this  court  in  which  the  question  of  whether  the  pur- 
chaser of  a  promissory  note  or  other  property  is  entitled  to  claim  the 
rights  of  a  bona  fide  purchaser  have  turned  upon  the  question  of  what 
the  purchaser  parted  with,  and  not  upon  the  question  of  what  the  seller 
parted  with.  If,  therefore,  the  purchaser  did  not  change  his  position,  or 
surrender  any  rights,  as,  for  instance,  if  he  accepted  a  promissory  note 
as  security  merely  for  an  antecedent  debt,  without  any  extension  of 
time  or  release  of  other  security,  he  does. not  become  a  bona  fide  pur- 
chaser. This  is  clearly-  because  there  did  not  pass  from  him  any 
sufficient  consideration.  But  where  there  has  been  a  discharge  of  an 
antecedent  debt,  as  in  Outhwite  v.  Porter,  13  Mich.  533,  or  an  exten- 
sion of  time,  as  in  De  Mey  v.  Defer  (decided  at  the  present  term),  6l' 
N.  "W.  524,  and  the  other  requisite  conditions,  the  purchaser  has  been 
held  a  bona  fide  purchaser,  for  the  reason  that  there  did  pass  from  such 
purchaser  a  sufficient  consideration. 

I  do  not  agree  with  the  broad  statement  of  the  Chief  Justice  that 
there  is  no  distinction  between  a  conveyance  received  in  discharge  of  a 
debt,  and  one  given  as  security  merely,  if  it  be  meant  by  this  a  con- 
veyance given  as  security,  unaccompanied  by  any  extension  of  time,  or 
surrender  of  other  securities.  See  Williams  v.  Little,  11  N.  H.  66  ; 
Bardsley  v.  Delp,  88  Pa.  St.  420 ;  Henriques  y.  Bank,  84  Mich.  169, 
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176  ;  Burroughs  v.  Ploof,  73  Mich.  607  ;  2  Smith,  Lead.  Cas.  (8th  ed.) 
1214;  2  White  &  T.  Lead.  Cas.  Eq.  33,  75,  83,  85,  86,  88. 

The  cases  in  our  own  court  do  not  sustain  the  contention  that  a  dis- 
charge of  a  pre-existing  debt  maj-  not  be  a  good  consideration  to  con- 
stitute one  a  bona  fide  purchaser.    .  .  . 

[The  learned  judge  then  examines  the  Michigan  decisions  cited  by 
the  plaintiff,  and  reaches  the  conclusion  that  they  do  not  "  sustain  the 
plaintiff's  contention  here,  or  militate  at  all  against  the  doctrine  that 
the  discharge  of  an  antecedent  debt  is  payment."] 

Hooker,  J.,  concurred  with  Montgombei,  J.^ 


GLYN,   MILLS,   CUREIE  CO.    v.   EAST   &  WEST  INDLA. 

DOCK  CO. 

7  Appeal  Cases,  591.    1882. 

Sir  F.  Herschel,  S.  G.,  and  Benjamin,  Q.  C.  {Barnes  with  them), 
for  the  appellants. 

Sir  H.  Giffard,  Q.  C,  and  Cohen,  Q.  C.  {Pollard  with  them),  for 
the  respondents. 

LoKD  Blackburn.  My  lords,  this  is  one  of  the  cases  in  which 
difficulty  arises  from  the  mercantile  usage  of  making  out  a  bill  of 
lading  in  parts. 

There  is  since  the  decision  of  Lickbarrow  v.  Mason,  1  Sm.  L.  C.  8th 
ed.  p.  753,  now  nearly  one  hundred  j'ears  ago,  no  doubt  that,  before 
there  was  any  statute  affecting  the  matter,  the  bill  of  lading  was  a 
transferable  document  of  title,  at  least  to  the  extent,  as  was  said  by 
Lord  Hatherlej'  in  Barber  v.  Meyerstein,  Law  Eep.  4  H.  L.  326,  that, 
"When  the  vessel  is  at  sea  and  the  cargo  has  not  j'et  arrived,  the 
parting  with  the  bill  of  lading  is  parting  with  that  which  is  the  symbol 
of  property,  and  which  for  the  purpose  of  conveying  a  right  and  inter- 
est in  the  property  is  the  property  itself."  And  the  verj'  object  of 
making  the  bill  of  lading  in  parts  would  be  baffled  unless  the  delivery 
of  one  part  of  the  bill  of  lading,  duly  assigned,  had  the  same  effect 
as  the  delivery  of  all  the  parts  would  liave  had.     And  the  consequence 

1  In  Leask  v.  Scott,  2  Q.  B.  I?.  376  (1877),  Bramwell,  L.  J.,  said:  "Practically 
such  a  past  consideration  as  is  now  under  discussion  )ias  always  a  present  operation. 
It  stays  the  hand  of  the  creditor.  If  the  plaintiff  had  agreed  on  the  day  the  bill  of 
lading  was  handed  to  liim  to  give  a  week's  time,  there  would  have  been  a  present 
consideration.  .  .  .  If  in  this  case  the  plaintiff  had  bought  the  goods  out  and  out,  and 
been  paid  part  of  his  debt  with  the  price,  the  consideration  would  have  suflBced,  if 
the  transaction  was  not  colorable.  If  the  plaintiff  had  said,  '  I  cannot  take  this  bill 
of  lading  safely,  as  the  consideration  would  be  past ;  do  it  with  the  broker  next  door 
and  give  me  his  check,'  Ihat  would  have  been  valid.  Is  it  desirable  to  introduce  such 
niceties  into  commercial  law  ?  " 
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of  making  a  document  of  title  in  parts  is,  that  it  is  possible  that  one 
part  maj'  come  into  the  hands  of  one  person  who  bona  fide  gave  value 
for  it  under  the  belief  that  he  therebj'  acquired  an  interest  in  the  goods, 
either  as  purchaser,  mortgagee,  or  pawnee,  and  another  part  maj' 
come  into  the  hands  of  another  person  who,  with  equal  bona  fides,  gave 
value  for  it  under  the  belief  that  he  thereby  acquired  a  similar  interest. 
This  cannot  well  happen,  unless  there  is  a  fraud  on  tlie  part  of  those 
who  pass  the  two  parts  to  different  persons  such  as  would  in  most  cases 
bring  them  within  the  grasp  of  the  criminal  law,  and  from  the  nature 
of  the  transaction  such  a  fraud  must  speedilj'  be  detected  ;  the  cases, 
therefore,  in  which  it  occurs  are  not  very  frequent.  Nevertheless,  it 
does  at  times  occur,  and  there  are  cases  in  our  courts,  where  the  rights 
of  the  two  holders  have  had  to  be  considered.  The  last  of  those  was 
Barber -y.  Meyerstein,  Law  Rep.  4  H.  L.  317,  in  this  House;  and  so 
far  as  that  decision  extends,  the  law  must  be  taken  to  be  settled.   .  .  . 

The  facts  in  the  present  case  bear  in  many  respects  a  close  resem- 
blance to  those  in  Barber  v.  Meyerstein,  Law  Rep.  4  H.  L.  317,  but 
they  are  not  quite  the  same  ;  and  the  question,  on  the  solution  of  which 
in  my  opinion  the  decision  in  the  present  case  ought  to  depend,  did  not 
arise  in  Barber  v.  Meyerstein,  Law  Rep.  4  H.  L.  317,  though  Lord 
Westburj-  did  in  that  case  mention  it.  .   .  . 

In  the  present  case  Cottam  &  Co.,  on  the  15th  of  Ma}',  1878,  applied 
in  writing  to  Glyn  &  Co.,  bankers  in  London,  for  an  advance,  on  the 
security  of  certain  bills  of  lading.  From  the  terms  of  the  application  it 
is  plain  that  the  bankers  were  ta  have  the  propertj-,  with  a  power  of 
sale,  in  the  goods  represented  by  the  bills  of  lading,  so  far  as  was  neces- 
sar}-  to  secure  their  advance,  and  that,  subject  thereto,  Cottam  &  Co. 
were  to  remain  owners  of  all  the  rest  of  the  interestjn  the  goods  and 
might,  do,  as  owners,  everything  consistent  with  the  propertj'  thus 
given  to  the  bankers.  I  do  not  think  it  necessarj-  to  express  any 
opinion  on  a  question  much  discussed  by  Brett,  L,  J.,  I  mean  whether 
the  property  which  the  bankers  were  to  have  was  the  whole  legal  prop- 
erty in  the  goods,  Cottam  &  Co.'s  interest  being  equitable  onh',  or 
whether  the  banker  were  only  to  have  a  special  property  as  pawnees, 
Cottam  &  Co.  having  the  legal  general  propertj-.  Either  wa^-  the  bank- 
ers had  a  legal  property,  and  at  law  the  right  to  the  possession,  subject 
to  the  shipownt'is'  lien,  and  were  entitled  to  maintain  an  action  against 
any  one  who,  without  justification  or  legal  excuse,  deprived  them  of 
that  right. 

Cottam  &  Co.  delivered  to  the  bankers,  as  part  of  their  securit}-,  a 
bill  of  lading  for  twenty  hogsheads  of  sugar  b}'  the  "Mary  Jones," 
shipped  by  Elliot  in  Jamaica,  deliverable  to  Cottam  &  Co.  or  to  their 
assigns,  indorsed  in  blank  by  Cottam  &  Co.  This  bill  of  lading  bore 
on  the  face  of  it,  distinctly  printed,  the  word  "First,"  and  at  the  end 
had  the  usual  clause  "  In  witness  whereof  the  master  of  the  ship  hath 
affirmed  in  three  bills  of  lading,  all  of  this  tenor  and  date,  the  one  of 
which  bills  being  accomplished,  the  others  to  staud  void."     There 
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could  be  no  doubt  therefore  that  the  bankers  had  distinct  notice  that 
there  were  two  other  parts  of  the  bill  of  lading.  It  appears  in  Barber 
V.  Mej'erstein,  Law  Rep.  4  H.  L.  317,  that  in  a  similar  transaction  the 
Chartered  Mercantile  Bank,  before  making  a  similar  advance  to  Abra- 
ham, had  insisted  on  having  all  three  parts  of  the  bill  of  lading  deliv- 
ered to  them,  and  so  no  doubt  might  Gl^ui  &  Co.  have  done  here  ;  but 
I  infer  that  Abraham,  who  soon  after  was  guilty  of  a  very  gross  fraud, 
was  not  a  person  who  could  ask  anj-  reliance  to  be  placed  on  his  hon- 
esty ;  and  that  where  the  person  depositing  the  bill  of  lading  is  of  good 
repute,  a  banker  would  rather  run  the  risk,  in  most  such  cases  nominal, 
of  the  depositor  having  committed  a  fraud,  than  the  risk  of  offending  a 
good  customer  by  making  inquiries  which  might  be  construed  as  imply- 
ing that  they  thought  him  capable  of  committing  a  gross  fraud.  How- 
ever this  be,  it  appears  that  Glyn  &  Co.  made  no  inquirv,  and  were 
content  to  take  the  one  part.  And  as  in  fact  neither  of  the  other  parts 
had  been  transferred,  the  securitj-  which  Glyn  &  Co.  had  was  not  im- 
peached by  such  a  prior  transfer.  And  as  the  "  Marj'  Jones"  was 
then  at  sea,  the  question  mainly  discussed  in  Barber  v.  Mej-erstein, 
Law  Rep.  4  H.  L.  317,  does  not  arise  in  this  case. 

The  ' '  Mary  Jones  "  arrived  on  the  27th  of  May,  and  the  next  daj' 
the  master  reported  her  at  the  Customs,  and  the  goods  were  there,  for 
Customs  purposes,  entered  bj'  Cottam  &  Co.  as  owners.  All  -this  was 
quite  right,  and  did  not  require  the  production  of  any  bill  of  lading  ;  it 
could  and  ought  to  have  been  done  as  well  if  the  other  parts  of  the  bill 
of  lading  had  been  delivered  to  Gl3-n  &  Co.,  or  had  remained  locked 
np  in  the  desk  of  the  shipper  Elliot  in  Jamaica. 

The  master  appears  to  have  been  in  a  hurry  to  get  his  vessel  empty, 
and  to  have  resolved  to  avail  himself  of  the  provisions  of  the  Merchant 
Shipping  Act,  1862,  sects.  66  to  78.  He  had  not,  in  strictness,  any 
right  to  do  so  till  default  had  been  made  in  making  entry,  which  never 
was  the  case  at  all,  or  till  default  had  been  made  in  taking  delivery 
within  seventy-two  hours  after  the  report  of  the  ship,  which  would  not 
in  this  case  be  till  the  31st  of  May.  .  .  . 

Then  on  the  31st  of  May,  on  which  the  seventy-two  hours  had  ex- 
pired, Cottam  &  Co.  brought  down  and  showed  to  the  dock  company 
a  bill  of  lading  with  the  word  "  Second  "  distinctly  printed  on  the  face 
of  it,  and  in  every  other  respect  precisely  similar  to  the  bill  at  that  time 
in  the  hands  of  Glyn  &  Co.  It  was  not  indorsed.  The  clerk  of  the 
dock  company  entered  in  the  books  of  the  company  that  Cottam  &  Co. 
were  the  proprietors  of  the  goods,  and  marked  the  bill  of  lading  with 
his  initials  and  the  date,  so  as  to  show  that  he  had  seen  it,  and  returned 
it  to  Cottam  &  Co.  It  was  proved,  what  I  think  would  have  been  in- 
ferred without  proof,  tliat  after  this  the  dock  company  would,  according 
to  their  ordinary  practice,  have  delivered  the  goods  when  the  stop  for 
freight  was  removed  to  the  order  of  Cottam  &  Co.,  unless,  in  the  mean 
time,  they  had  got  notice  that  another  bill  of  lading  was,  as  the  witness 
says,  out. 
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It  appeared  in  Barber  v.  Meyerstein,  Law  Rep.  4  H.  L.  317,  that  in 
the  case  of  Abraham,  whose  honesty  they  seem  to  have  distrusted,  the 
Chartered  Mercantile  Bank  had  lodged  a  stop ;  and  so  might  Glvn  & 
Co.  have  done  in  the  present  case.  They  did  not  do  so.  And  the  stop 
for  freight  having  been  removed  the  dock  company,  though  not  till  the 
month  of  July,  delivered  the  goods  to  the  order  of  Cottam  &  Co.,  not 
having  then  either  notice  or  knowledge  of  the  fact  that  one  part  of  the 
bill  of  lading  had  been  indorsed  to  Gl3-n  &  Co.,  but  having  from  the 
form  of  the  bill  itself  notice  that  there  were  two  other  bills  of  lading 
either  of  which  Cottam  &  Co. ,  if  dishonest  enough,  might  have  indorsed 
and  delivered  for  value  to  some  other  party. 

The  real  question,  I  think,  is,  whether  the  dock  company  were  under 
such  circumstances  justified  in  or  rather  excused  for  delivering  to  Cot- 
tam &  Co.'s  order,  though  if  they  had  had  notice  or  knowledge  of  the 
previous  transfer  of  the  bill  of  lading  to  Gl^'n  &  Co.  it  would  have  been 
a  misdelivery,  for  which  they  would  have  been  responsible.  I  do  not 
think  the  dock  company  held  the  goods  by  virtue  of  any  contract. 
They  held  them  under  the  statute  subject  to  a  duty  imposed  bj'  the 
statute,  to  deliver  them  to  the  person  to  whom  the  shipowner  was  bound 
to  deliver  them.  And,  as  I  think,  the}'  were  justified,  or  rather  excused, 
\)\  anything  which  would  have  justified  or  excused  the  master  in  so 
delivering  them.  So  that,  I  think,  the  veiT  point  which  has  to  be  de- 
cided is  that  raised  by  Lord  Westbury,  namel}',  what  will  excuse  or 
justifj'  the  master  in  delivering. 

The  case  of  Barber  v.  Meyerstein,  Law  Rep.  4  H.  L.  317,  settles 
that  the  mere  fact  that  there  were  parts  of  the  bills  in  the  hands  of  the 
mortgagor  or  pledgor  does  not  form  a  justification  or  excuse  for  an 
innocent  purchaser  from  the  mortgagor  or  pledgor,  whichever  he  was, 
taking  the  goods.  If  it  could  be  proved  that  the  other  parts  of  the  bills 
of  lading  were  left  in  the  hands  of  the  mortgagor  or  pledgor,  in  order 
that  he  might  seem  to  be  the  owner,  though  he  was  not,  a  purchaser 
from  the  person  in  whose  hands  they  were  thus  left  might  either  at  com- 
mon law  or  under  the  Factors'  Acts  have  a  good  title  ;  but  there  is  not 
in  this  case,  any  more  than  there  was  in  Barber  v.  Meyerstein,  anj' 
evidence  to  raise  such  a  question. 

But  the  master  is  not  in  the  position  of  a  purchaser  from  the  holder, 
or  person  supposed  to  be  the  holder,  of  a  bill  of  lading.  He  is  a  per- 
son who  has  entered  into  a  contract  with  the  shipper  to  carry  the  goods, 
and  to  deliver  them  to  the  persons  named  in  the  bill  of  lading  —  in 
this  case  Cottam  &  Go.  —  or  their  assigns,  that  is,  assigns  of  the  bill 
of  lading,  not  assigns  of  the  goods.  And  I  quite  assent  to  what  was 
said  in  the  argument  that  this  means  to  Cottam  &  Co.,  if  they  have 
not  assigned  the  bill  of  lading,  or  tothe  assign  if  they  have.  If  there 
were  only  one  part  of  the  bill  of  lading,  the  obligation  of  the  master 
under  such  a  contract  would  be  clear,  he  would  fulfil  the  contract  if  he 
delivered  to  Cottam  &  Co.  on  their  producing  the  bill  of  lading  unin- 
dorsed ;   he  would  also  fulfil  his  contract  if  he  delivered  the  goods  to 
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any  one  producing  the  bill  of  lading  with  a  genuine  indorsement  by 
Cottara  &  Co.  He  would  not  fulfil  his  contract  if  he  delivered  them 
to  any  one  else,  though  if  the  person  to  whom  he  delivered  was  really 
entitled  to  the  possession  of  the  goods,  no  one  might  be  entitled  to 
recover  damages  from  him  for  that  breach  of  contract.  But  at  the 
request  of  the  shipper,  and  in  conformity  with  ancient  mercantile 
usage,  the  master  has  affirmed  to  three  bills  of  lading  all  of  the  same 
tenor  and  date,  the  one  of  which  bills  being  accomplished  the  others 
to  stand  void. 

In  Fearon  v.  Bowers,  1  Sm.  L.  C.  782,  decided  in  1753,  Lee,  C.  J.,  is 
reported  to  have  ruled  "  that  it  appeared  by  the  evidence  that  accord- 
ing to  the  usage  of  trade  the  captain  was  not  concerned  to  examine 
who  had  the  best  right  on  the  different  bills  of  lading.  All  he  had  to 
do  was  to  deliver  the  goods  upon  one  of  the  bills  of  lading,  which  was 
done.  The  jury  were  therefore  directed  by  the  Chief  Justice  to  find  a 
verdict  for  the  defendant."  Lord  Tenterden  says  (I  quote  from  the 
5th  edition  of  Abbott  on  Shipping,  the  last  published  in  his  lifetime, 
part  3,  chap,  ix.,  sect.  24),  "  But  perhaps  this  rule  might  upon  further 
consideration  be  held  to  put  too  much  power  into  the  master's  hands." 
It  is  singular  enough  that  one  hundred  and  twenty-nine  years  should 
have  elapsed  without  its  having  been  necessarj-  for  any  court  to  saj' 
whether  this  rule  was  good  law.  It  was  suggested  on  the  argument 
with  great  probability  that,  especially  after  the  caution  given  immedi- 
atelj'  after  the  passage  I  have  read  (part  3,  chap,  ix.,  sect.  25),  masters 
have  declined  to  incur  the  responsibility  of  deciding  between  two  per- 
sons claiming  under  different  parts  of  the  bill  of  lading,  so  that  the  case 
has  not  arisen.  If  this  rule  were  the  law,  it  would  follow  a  fortiori  that 
if  the  master  was  entitled  to  choose  between  two  conflicting  claims,  of 
both  of  which  he  had  notice,  and  deliver  to  either  holder,  he  must  be 
justified  in  delivering  to  the  onl}-  one  of  which  he  had  notice.  So  that 
I  think  it  is  necessary  to  consider  whether  it  is  law,  and  I  do  not  think 
it  can  be  law,  for  the  reason  given  by  Lord  Tenterden  ;  it  puts  too  much 
power  in  the  master's  hands.  Where  he  has  notice  or  probably  even 
knowledge  of  the  other  indorsement,  I  think  he  must  deliver,  at  his 
peril,  to  the  rightful  holder  or  interplead. 

But  where  the  person  who  produces  a  bill  of  lading  is  one  who  — 
either  as  being  the  person  named  in  the  bill  of  lading  which  is  not  in- 
dorsed, or  as  actually  holding  an  indorsed  bill— would  be  entitled  to 
demand  delivery  under  the  contract,  unless  one  of  the  other  parts  had 
been  previously  indorsed  for  value  to  some  one  else,  and  the  master 
has  no  notice  or  knowledge  of  anything  except  that  there  are  other 
parts  of  the  bill  of  lading,  and  that  therefore  it  is  possible  that  one  of 
them  may  have  been  previously  indorsed,  I  think  the  master  cannot  be 
bound,  at  his  peril,  to  ask  for  the  other  parts. 

It  is  not  merely  that,  as  Bramwell,  L.  J.,  says  (6  Q.  B.  D.  492),  "It 
is  the  undoubted  practice  to  deliver  without  inquiry  to  any  one  who 
produces  a  bill  of  lading,"  i.  e.,  when  no  other  is  brought  forward,  and 
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that  the  evidence  given  in  Fearon  v.  Bowers,  1  Sm.  L.  C.  8th  ed.  782, 
must  have  proved  that  much,  though  it  seems  also  to  have  proved 
more ;  but  that,  as  it  seems  to  me,  unless  this  was  the  practice,  the 
business  of  a  shipowner  could  not  be  carried  on,  unless  bills  of  lading 
were  made  in  only  one  part.  I  cannot  say  on  this  anything  in  addition 
to  what  Baggallay,  L.  J.,  saj's  (6  Q.  B.  D.  pp.  502,  503),  and  I  quite 
assent  to  his  reasoning  there ;  I  think  also  that  the  only  reasonable 
construction  to  be  put  upon  the  clause  at  the  end  of  the  bill  of  lading 
is  that  the  shipowner  stipulates  that  he  shall  not  be  liable  on  this  con- 
tract if  he  bonajide,  and  without  notice  or  knowledge  of  anything  to 
make  it  wrong,  delivers  to  a  person  producing  one  part  of  the  bill  of 
lading,  designating  him  —  either  as  being  the  person  named  in  the  bill 
if  it  has  not  been  indorsed,  or  if  there  be  a  genuine  indorsement  as 
being  assign  —  as  the  person  to  whom  the  goods  are  to  be  delivered. 
In  that  case,  as  against  the  shipowner,  the  other  bills  are  to  stand 
void.  Even  without  that  clause  I  should  say  that  the  case  falls  within 
the  principle  laid  down  as  long  ago  as  the  reign  of  James  I.  in  Watts 
V.  Ognell,  Cro.  Jac.  192.  That  depends,  says  Willes,  J.,  in  De  Nicholls 
V.  Saunders,  Law  Rep.  5  C.  P.  594,  "upon  a  rule  of  general  juris- 
prudence, not  confined  to  choses  in  action,  though  it  seems  to  have 
been  lost  sight  of  in  some  recent  cases,  viz. ,  that  if  a  person  enters  into 
a  contract,  and  without  notice  of  any  assignment  fulfils  it  to  the  person 
■with  whom  he  made  the  contract,  he  is  discharged  from  his  obligation." 
The  equity  of  this  is  obvious.  It  was  acted  upon  in  Townsend  v. 
Inglis,  Holt,  N.  P.  278,  where  goods  lodged  in  the  docks  by  Reed  & 
Co.  were  by  them  sold  to  Townsend  and  a  delivery  order  was  given  hy 
Reed  &  Co.  to  Townsend.  Townsend  paid  for  the  goods  to  Reed  & 
Co.'s  brokers,  who  misappropriated  the  money.  Then  Reed  &  Co. 
countermanded  the  order,  and  finally  removed  the  goods  from  the  docks 
before  the  dock  company  had  any  notice  either  of  the  sale  to  Townsend 
or  of  the  delivery  order  given  to  him.  Townsend  brought  trover 
against  Reed  &  Co.  and  the  dock  compan}'.  Gibbs,  C.  J.,  a  very 
great  commercial  lawyer,  left  to  the  jury  the  question  as  to  whether 
Townsend  was,  on  the  evidence  as  to  previous  dealings,  justified  in 
paying  the  broker,  which  the  jury  found  he  was,  and  the  plaintiff  had  a 
verdict  against  Reed  &  Co.,  but  he  directed  a  verdict  for  the  dock  com- 
pany, saying,  "  Though  the  skins  were  the  property  of  the  plaintiffs 
from  the  completion  of  the  bargain,  the  company  had  made  no  transfer, 
and  had  no  notice  of  their  possessory  title  when  they  delivered  the  skins 
to  Reed  &  Co."  And  in  Knowles  v.  Horsfall,  5  B.  &  Aid.  139,  Abbott, 
C.  J.,  treats  this  as  indisputable.  Goods,  part  of  which  were  in  a  ware- 
house, had  been  sold  by  Dixon  to  the  plaintiff.  Abbott,  C.  J.,  says,  as 
to  the  parcel  in  the  warehouse,  "If  the  plaintiff  had  given  notice  of  the 
sale  to  the  warehouse  keeper,  the  latter  would  not  have  been  justified  in 
delivering  them  to  any  other  order  than  that  of  the  plaintiff,  but  not 
having  received  any  such  notice,  the  warehouse  keeper  would  have  been 
justified  in  delivering  them  to  the  order  of  Dixon,  who  placed  them 
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there."  I  know  of  no  case  in  which  this  principle  has  been  departed 
from  intentionally-,  and  though  it  is  very  likely  that  it  may  have  been 
sometimes  lost  sight  of,  I  do  not  know  to  what  cases  Willes,  J., 
alludes. 

The  sum  involved  in  this  case  is  not  large,  but  the  amounts  advanced 
by  those  who  lend  monej'  on  the  security  of  bills  of  lading,  and  the 
value  of  the  goods  for  which  warehouse  keepers  and  wharfingers  become 
responsible,  are  enormous.  Which  is  the  more  important  trade  of  the 
two  I  do  not  know,  but  the  decision  of  this  case  must  have  an  effect 
on  both,  and  it  is  therefore  of  great  importance,  and  requires  careful 
consideration.  And  that  being  so,  I  have  felt  some  diffidence  in  differ- 
ing from  the  two  learned  judges  who  had  below  come  to  a  different  re- 
sult. ...  I  think,  as  I  have  already  said,  that  where  the  master  has  notice 
that  there  has  been  an  assignment  of  another  part  of  the  bill  of  lading, 
the  master  must  interplead  or  deliver  to  the  one  who  he  thinks  has  the 
better  right,  at  his  peril  if  he  is  wrong.  And  I  think  it  probably  would 
be  the  same  if  he  had  knowledge  that  there  had  been  such  an  assign- 
ment, though  no  one  had  given  notice  of  it  or  as  yet  claimed  under  it. 
At  all  events,  he  would  not  be  safe,  in  such  a  case,  in  delivering  with- 
out further  inquiry.  But  I  think  that  when  the  master  has  not  notice 
or  knowledge  of  anything  but  that  there  are  other  parts  of  the  bill  of 
lading,  one  of  which  it  is  possible  maj-  have  been  assigned,  he  is  justi- 
fied or  excused  in  delivering  according  to  his  contract  to  the  person 
appearing  to  be  the  assignee  of  the  bill  of  lading  which  is  produced 
'  to  him. 

And  I  further  think  that  a  warehouseman  taking  the  custody  of  the 
goods  under  the  provisions  of  the  Merchant  Shipping  Act,  1862,  §  66, 
etc.,  is  under  an  obligation  cast  upon  him  by  the  statute  to  deliver  the 
goods  to  the  same  person  to  whom  the  shipowner  was  by  his  contract 
bound  to  deliver  them,  and  is  justified  or  excused  by  the  same  things 
as  would  justify  or  excuse  the  master.  And  I  find,  as  a  fact,  that  this 
was  the  position  of  the  respondents  here.  And,  on  this  ratio  decidendi, 
I  think  that  the  appeal  should  be  dismissed,  with  costs. 

Judgment  appealed  from  affirmed,  and  appeal  dismissed 
with  costs} 
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Me.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  defendants  below,  now  plaintiffs  in  error,  bought  the  cotton- 
from  Miller  &  Brother  by  sample,  through  a  cotton-broker.  No  bill  of 
lading  or  other  written  evidence  of  title  in  their  vendors  was  exhibited 

1  The  concurring  opinions  of  Loeds  Sblbornb,  Cairns,  O'Hagan,  Watson,  and 
Fitzgerald  have  been  omitted. 
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to  them.    Hence,  they  can  have  no  other  or  better  title  than  their 
vendors  had. 

The  inquiry,  therefore,  is,  what  title  had  Miller  &  Brother  as  against 
the  bank,  which  confessedly  was  the  owner,  and  which  is  still  the 
owner,  unless  it  has  lost  its  ownership  by  the  fraudulent  act  of  Kuhn 
&  Brother.  The  cotton  was  represented  by  the  bill  of  lading  given  to 
Norvell  &  Co.,  at  St.  Louis,  and  by  them  indorsed  to  the  bank,  to 
secure  the  payment  of  an  accompanying  discounted  time-draft.  That 
indorsement  vested  in  the  bank  the  title  to  the  cotton,  as  well  as  to  the 
contract.  While  it  there  continued,  and  during  the  transit  of  the  cot- 
ton from  St.  Louis  to  Philadelphia,  the  indorsed  bill  of  lading  was 
stolen  by  one  of  the  firm  of  Kuhn  &  Brother,  and  by  them  indorsed 
over  to  Miller  &  Brother  for  an  advance  of  $8,500.  The  jury  has 
found,  however',  that  there  was  no  negligence  of  the  bank,  or  of  its 
agents,  in  parting  with  possession  of  the  bill  of  lading,  and  that  Miller 
&  Brother  knew  facts  from  which  they  had  reason  to  believe  it  was  held 
to  secure  the  payment  of  an  outstanding  draft ;  in  other  words,  that 
Kuhn  &  Brother  were  not  the  lawful  owners  of  it,  and  had  no  right  to 
dispose  of  it. 

It  is  therefore  to  be  determined  whether  Miller  &  Brother,  by  taking 
the  bill  of  lading  from  Kuhn  &  Brother  under  these  circumstances, 
acquired  thereby  a  good  title  to  the  cotton  as  against  the  bank. 

In  considering  this  question,  it  does  not  appear  to  us  necessary  to 
inquire  whether  the  effect  of  the  bill  of  lading  in  the  hands  of  Miller  & 
Brother  is  to  be  determined  by  the  law  of  Missouri,  where  the  bill  was 
given,  or  by  the  law  of  Pennsylvania,  where  the  cotton  was  delivered. 
The  statutes  of  both  States  enact  that  bUls  of  lading  shall  be  negoti- 
able by  indorsement  and  delivery.  The  statute  of  Pennsylvania  de- 
clares simply,  they  "  shall  be  negotiable  and  may  be  transferred  by 
indorsement  and  delivery;  "  while  that  of  Missouri  enacts  that  "they 
shall  be  negotiable  by  written  indorsement  thereon  and  delivery,  in  the 
same  manner  as  bills  of  exchange  and  promissory  notes."  There  is 
no  material  difference  between  these  provisions.  Both  statutes  pre- 
scribe the  manner  of  negotiation ;  i.  e. ,  by  indorsement  and  delivery. 
Neither  undertakes  to  define  the  effect  of  such  a  transfer. 

We  must,  therefore,  look  outside  of  the  statutes  to  learn  what  they 
mean  by  declaring  such  instruments  negotiable.  What  is  negotiability  ? 
It  is  a  technical  term  derived  from  the  usage  of  merchants  and  bankers, 
in  transfen-ing,  primarily,  bills  of  exchange  and,  afterwards,  promis- 
sory notes.  At  common  law  no  contract  was  assignable,  so  as  to  give 
to  an  assignee  a  right  to  enforce  it  by  suit  in  his  own  name.  To  this 
rule  bills  of  exchange  and  promissory  notes,  payable  to  order  or  bearer, 
have  been  admitted  exceptions,  made  such  by  the  adoption  of  the  law 
merchant.  They  may  be  transferred  by  indorsement  and  delivery,  and 
such  a  transfer  is  called  negotiation.  It  is  a  merqantile  business  trans- 
action, and  the  capability  of  being  thus  transferred,  so  as  to  give  to 
the  indorsee  a  right  to  sue  on  the  contract  in  his  own  name,  is  what 
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constitutes  negotiability.     The  term  "negotiable"  expresses,  at  least 
primarily,  this  mode  and  effect  of  a  transfer. 

In  regard  to  bills  and  notes,  certain  other  consequences  generally, 
though  not  always,  follow.  Such  as  a  liability  of  the  indorser,  if  demand 
be  duly  made  of  the  acceptor  or  maker,  and  seasonable  notice  of  his 
default  be  given.  So  if  the  indorsement  be  made  for  value  to  a  bona 
fide  holder,  before  the  maturity  of  the'  bill  or  note,  in  due  course  of 
business,  the  maker  or  acceptor  cannot  set  up  against  the  indorsee  any 
defence  which  might  have  been  set  up  against  the  payee,  had  the  bill 
or  note  remained  in  his  hands. 

So,  also,  if  a  note  or  bill  of  exchange  be  indorsed  in  blank,  if  pay- 
able to  order,  or  if  it  be  payable  to  bearer,  and  therefore  negotiable 
by  delivery  alone,  and  then  be  lost  or  stolen,  a  bona  fide  purchaser  for 
value  paid  acquires  title  to  it,  even  as  against  the  true  owner.  This 
is  an  exception  from  the  ordinary  rule  respecting  personal  property. 
But  none  of  these  consequences  are  necessary  attendants  or  constitu- 
ents of  negotiability  or  negotiation.  That  may  exist  without  them.  A 
bill  or  note  past  due  is  negotiable,  if  it  be  payable  to  order,  or  bearer, 
but  its  indorsement  or  delivery  does  not  cut  off  the  defences  of  the 
maker  or  acceptor  against  it,  nor  create  such  a  contract  as  results 
from  an  indorsement  before  maturity,  and  it  does  not  give  to  the  pur- 
chaser of  a  lost  or  stolen  bill  the  rights  of  the  real  owner. 

It  does  not  necessarily  follow,  therefofe,  that  because  a  statute  has 
made  bills  of  lading  negotiable  by  indorsement  and  delivery,  all  these 
consequences  of  an  indorsement  and  delivery  of  bills  and  notes  before 
maturity  ensue  or  are  intended  to  result  from  such  negotiation. 

Bills  of  exchange  and  promissory  notes  are  exceptional  in  their 
character.  They  are  representatives  of  money,  circulating  in  the  com- 
mercial world  as  evidence  of  money,  "of  which  any  person  in  lawful 
possession  may  avail  himself  to  pay  debts  or  make  purchases  or  make 
remittances  of  money  from  one  country  to  another,  or  to  remote  places 
in  the  same  country.  Hence,  as  said  by  Story,  J.,  it  has  become  a 
general  rule  of  the  commercial  world  to  hold  bills  of  exchange,  as  in 
some  sort,  sacred  instrument  in  favor  of  bona  fide  holders  for  a  valu- 
able consideration  without  notice."  Without  such  a  holding  they  could 
not  perform  their  peculiar  functions.  It  is  for  this  reason  it  is  held 
that  if  a  bill  or  note,  indorsed  in  blank  or  payable  to  bearer,  be  lost  or 
stolen,  and  be  purchased  from  the  finder  or  thief,  without  any  know- 
ledge of  want  of  ownership  in  the  vendor,  the  bona  fide  purchaser  may 
hold  it  against  the  true  owner.  He  may  hold  it  though  he  took  it 
negligently,  and  when  there  were  suspicious  circumstances  attending 
the  transfer.  Nothing  short  of  actual  or  constructive  notice  that  the 
instrument  is  not  the  property  of  the  person  who  offers  to  sell  it,  — 
that  is,  nothing  short  of  mala  fides  will  defeat  his  right.  The  rule  is 
the  same  as  that  which  protects  the  bona  fide  indorser  of  a  bill  or  note 
purchased  for  value  from  the  true  owner.  The  purchaser  is  not  bound 
to  look  beyond  the  instrument.     Goodman  v.  Harvey,  4  Ad.  &  E.  870  ; 
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Goodman  v.  Simonds,  20  How.  343  ;  Murray  v.  Lardner,  2  Wall.  110 ; 
Matthews  v.  Poythress,  4  Ga.  287.  The  rule  was  first  applied  to  the 
case  of  a  lost  bank-note  (Miller  v.  Eaee,  1  Burr.  452),  and  put  upon 
the  ground  that  the  interests  of  trade,  the  usual  course  of  business,  and 
the  fact  that  bank-notes  pass  from  hand  to  hand  as  coin,  require  it.  It 
was  subsequently  held  applicable  to  merchants'  drafts,  and  in  Peacock 
V.  Rhodes,  2  Doug.  633,  to  bills  and  notes,  as  coming  within  the  same 
reason. 

The  reason  can  have  no  application  to  the  case  of  a  lost  or  stolen  biU  \ 
of  lading.  The  function  of  that  instrument  is  entirely  different  from 
that  of  a  bill  or  note.  It  is  not  a  representative  of  money,  used  for 
transmission  of  money,  or  for  the  payment  of  debts  or  for  purchases. 
It  does  not  pass  from  hand  to  hand  as  bank-notes  or  coin.  It  is  a  con- 
tract for  the  performance  of  a  certain  duty.  True,  it  is  a  symbol  of 
ownership  of  the  goods  covered  by  it,  —  a  representative  of  those 
goods.  But  if  the  goods  themselves  be  lost  or  stolen,  no  sale  of  them 
by  the  finder  or  thief,  though  to  a  bona  fide  purchaser  for  value,  will 
divest  the  ownership  of  the  person  who  lost  them,  or  from  whom  they 
were  stolen.  Why,  then,  should  the  sale  of  the  symbol  or  mere  repre- 
sentative of  the  goods  have  such  an  effect?  It  may  be  that  the  true 
owner  by  his  negligence  or  carelessness  may  have  put  it  in  the  power 
of  a  finder  or  thief  to  occupy  ostensibly  the  position  of  a  true  owner, 
and  his  carelessness  may  estop  him  from  asserting  his  right  against  a 
purchaser  who  has  been  misled  to  his  hurt  by  that  carelessness.  But 
the  present  is  no  such  case.  It  is  established  by  the  verdict  of  the 
jury  that  the  bank  did  not  lose  its  possession  of  the  bill  of  lading 
negligently.  There  is  no  estoppel,  therefore,  against  the  bank's  I 
right. 

Bills  of  lading  are  regarded  as  so  much  cotton,  grain,  iron,  or  other 
articles  of  merchandise.  The  merchandise  is  very  often  sold  or  pledged 
by  the  transfer  of  the  bills  which  cover  it.  They  are,  in  commerce,  a 
very  different  thing  from  bills  of  exchange  and  promissory  notes, 
answering  a  different  purpose  and  performing  different  functions.  It 
cannot  be,  therefore,  that  the  statute  which  made  them  negotiable  by 
indorsement  and  delivery,  or  negotiable  in  the  same  manner  as  bills  of 
exchange  and  promissoi'y  notes  are  negotiable,  intended  to  change 
totally  their  character,  put  them  in  all  respects  on  the  footing  of  instru- 
ments which  are  the  representatives  of  money,  and  charge  the  negoti- 
ation of  them  with  allthe  consequences  which  usually  attend  or  follow 
the  negotiation  of  bills  and  notes.  Some  of  these  consequences  would 
be  very  strange,  if  not  impossible.  Such  as  the  liability  of  indorsers, 
the  duty  of  demand  ad  diem,  notice  of  non-delivery  by  the  carrier,  etc., 
or  the  loss  of  the  owner's  property  by  the  fraudulent  assignment  of  a 
thief.  If  these  were  intended,  surely  the  statute  would  have  said 
something  more  than  merely  make  them  negotiable  by  indorsement. 
No  statute  is  to  be  construed  as  altering  the  common  law,  farther  than 
its  words  import.     It  is  not  to  be  construed  as  making  any  innovation 
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upon  the  common  law  which  it  does  not  fairly  express.  Especially  is 
so  great  an  innovation  as  would  be  placing  bills  of  lading  on  the  same 
footing  in  all  respects  with  bills  of  exchange  not  to  be  inferred  from 
words  that  can  be  fully  satisfied  without  it.  The  law  has  most  care- 
fully protected  the  ownership  of  personal  property,  other  than  money, 
against  misappropriation  by  others  than  the  owner,  even  when  it  is  out 
of  his  possession.  This  protection  would  be  largely  withdrawn  if  the 
misappropriation  of  its  symbol  or  representative  could  avail  to  defeat 
the  ownership,  even  when  the  person  who  claims  under  a  misappropri- 
ation had  reason  to  believe  that  the  person  from  whom  he  took  the 
property  had  no  right  to  it. 

We  think,  therefore,  that  the  rule  asserted  in  Goodman  v.  Harvey, 
Goodman  v.  Simonds,  Murray  v.  Lardner,  supra,  and  in  Phelan  v. 
Moss,  67  Fa.  St.  59,  is  not  applicable  to  a  stolen  bill  of  lading.  At 
least  the  purchaser  of  such  a  bill,  with  reason  to  believe  that  his  vendor 
was  not  the  owner  of  the  bill,  or  that  it  was  held  to  secure  the  pay- 
ment of  an  outstanding  draft,  is  not  a  bona  fide  purchaser,  and  he  is 
not  entitled  to  hold  the  merchandise  covered  by  the  biU  against  its  true 
owner.  In  the  present  case  there  was  more  than  mere  negligence  on 
the  part  of  Miller  &  Brother,  more  than  mere  reason  for  suspicion. 
There  was  reason  to  believe  Kuhn  &  Brother  had  no  right  to  nego- 
tiate the  bill.     This  falls  very  little,  if  any,  short  of  knowledge. 

Judgment  affirmed.^ 
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99  Ala.  130:  12  So.  568.    1893. 

Walker,  J.  The  claim  of  the  appellant,  the  Commercial  Bank  of 
Selma,  to  the  cotton  involved  in  this  suit  rests  upon  a  transfer  and 
delivery  by  the  H.  C.  Keeble  Company  of  warehouse  receipts  therefor 
as  collateral  security  for  a  note  made  by  that  company  to  the  bank. 
The  H.  C.  Keeble  Company  was  a  corporation  engaged  in  business  as  a 
cotton  factor  and  grocery  merchant  in  the  city  of  Selma.  The  appellee, 
who  was  the  owner  of  the  cotton,  had  had  it  shipped  to  that  company, 
with  instructions  not  to  sell  it  until  ordered  to  do  so.  The  consignee 
had  the  cotton  stored  in  the  warehouse  of  Phillips  &  Parish,  and  took 
the  warehouse  receipts  therefor  in  its  own  name.  No  advances  were 
made  to  the  appellee  on  this  cotton,  and  there  is  no  evidence  that  he 
authorized  the  consignee  to  store  it  and  take  the  warehouse  receipts  in 
its  own  name,  or  to  pledge  the  cotton  itself,  or  the  warehouse  receipts. 
Under  the  common  law,  a  factor  or  commission  merchant  has  no  im- 
plied authority  to  pledge  the  goods  of  his  principal  for  his  own  use. 

^  A  part  of  the  opinion  has  been  omitted. 
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Unless  the  result  is  controlled  by  some  statute,  the  attempted  pledge 
does  not  work  a  divestiture  of  the  title  of  the  principal,  and  the  party  . 
receiving  such  a  pledge  and  advancing  his  money  acquires  no  right  to 
the  property  as  against  the  principal,  whether  he  knew  he  was  dealing 
with  a  factor  or  not.  Bott  v.  McCoy,  20  Ala.  578  ;  Voss  v.  Robertson, 
46  Ala.  483;  Allen  v.  Bank,  120  U.  S.  20  ;  1  Lawson,  Rights,  Rem. 
&  Pr.  §  229.  ...  If  the  H.  C.  Keeble  Company,  instead  of  having 
the  cotton  stored  in  the  warehouse  of  Phillips  &  Parish,  had  retained 
possession  of  it  until,  without  any  authority  or  license  from  the 
appellee,  the  cotton  itself  was  delivered  to  the  bank  in  pledge  to 
secure  the  payment  of  the  note  of  the  H.  C.  Keeble  Company,  it  is 
plain  that  the  bank  would  not  have  acquired  any  greater  title  to 
the  property  than  that  company  had  to  confer,  and  the  appellee  would  " 
have  been  entitled  to  recover  the  cotton  from  the  bank,  or  to  hold 
the  bank  liable  for  its  conversion.  But  it  is  claimed  that  the  factor, 
having  stored  the  cotton  in  a  warehouse,  and  obtained  warehouse 
receipts  therefor  to  itself,  was  enabled,  by  the  transfer  of  those  re- 
ceipts, to  confer  upon  the  bank  a  claim  to  the  cotton  which  must  pre- 
vail against  the  title  of  the  true  owner.  Section  1178  of  the  Code  is 
relied  upon  as  giving  this  effect  to  the  transfer  of  warehouse  receipts 
by  the  persons  to  whom  they  are  issued.  The  clause  of  that  section 
upon  which  this  claim  is  based  is  in  th.e  following  words  :  "  The  receipt 
of  a  warehouseman  on  which  the  words  '  Not  negotiable '  are  not  plainly 
written  or  stamped,  may  be  transferred  by  the  indorsement  thereof, 
and  any  person  to  whom  the  same  is  transferred  must  be  deemed  and 
taken  to  be  the  owner  of  the  things  or  property  therein  specified,  so 
far  as  to  give  validity  to  any  pledge,  lien,  or  transfer  made  or  created 
by  such  person."  ...  So  far  as  warehouse  receipts  are  concerned, 
the  purpose  of  the  statute  is,  in  the  first  place,  to  prevent  the  issue  of 
such  receipts  unless  the  property  therein  described  has  been  actually 
received,  and  is  in  the  possession  of  the  person  iss.uing  the  receipt. 
This  purpose  is  manifested  in  section  1175  of  the  Code.  The  purpose, 
in  the  next  place,  is  to  give  definite  legal  recognition  to  such  receipts 
as  true  tokens  of  the  possession  of  the  property  described  in  them  ; 
and  to  regulate  the  manner  in  which  the  holder  of  such  a  token  of 
possession  may,  by  an  assignment  of  it,  convey  his  interest  in  the 
property  described  as  effectually  as  he  could  by  a  transfer  and  deliv- 
ery of  the  property  itself.  The  provisions  to  this  end  are  embodied 
.in  sections  1177-1179.  Undoubtedly  it  was  the  intention  of  the  legis- 
lature to  facilitate  and  throw  safeguards  around  dealings  in  personal 
property  by  the  use  of  paper  representative  of  it.  To  this  end  the 
holder  of  a  warehouse  receipt  is  so  far  treated  as  the  possessor  of  the 
property  mentioned  in  it  that  his  transfer  of  the  receipt,  in  the  mode 
prescribed  by  the  statute,  operates  in  the  same  manner  as  the  direct 
delivery  of  the  property  itself  would  do.  The  transfer  of  the  receipt 
is  given  effect  as  a  symbolical  delivery  of  possession.  The  statute  \ 
does  not  undertake  to  make  the  receipt  better  evidence  of  title  than  ' 
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the  actual  possession  of  the  property  itself.  We  cannot  conceive  that 
it  could  have  been  within  the  contemplation  of  the  legislature  that  the 
provisions  of  the  statute  would  enable  a  thief,  by  depositing  the  stolen 
property  with  a  warehouseman,  and  obtaining  a  receipt  for  it  in  due 
form,  to  confer  upon  an  innocent  purchaser  for  value  and  in  good  faith 
a  claim  to  the  property  which  would  prevail  against  that  of  the  true 
owner.   .   .   . 

The  apparent  object  of  the  statutory  provisions  in  reference  to 
warehouse  receipts  is  to  give  them,  for  purposes  of  commerce,  recog- 
y^  nition  and  credit  as  substitutes  for  the  property  described  in  them, 
and  to  give  dealings  in  them  the  same  effect  as  similar  dealings  with 
the  property  itself.  We  think  that  they  are  made  negotiable  only  in  the 
sense  that  in  their  passage  through  the  channels  of  commerce  the  law 
regards  the  property  which  they  describe  as  following  them,  and  gives 
to  their  regular  transfer  by  indorsement  the  effect  of  a  manual  deliv- 
ery of  the  things  specified  in  them.  No  intention  is  disclosed  to  give 
1  dealings  in  them  any  more  controlling  effect  upon  the  title  to  the 
property  they  represent  than  would  be  given  to  similar  dealings  with  the 
property  itself.  At  last  they  are  mere  tokens  of  possession,  and  no 
guaranties  of  title  by  the  persons  issuing  them.  The  warehouseman 
holds  himself  out  as  the  custodian  for  the  legal  holder  of  the  receipt 
of  the  property  mentioned  in  it,  but  he  does  not  warrant  the  title  of  the 
property  against  the  claims  of  strangers  to  the  contract  of  storage. 

[After  quoting  with  approval  from  Insurance  Co.  v.  Kiger,  103 
U.S.  352;  Allen  v.  Bank,  120  U.  S.  20-35;  Shaw  v.  Railroad,  101 
U.  S.  =557;  Douglas  v.  Bank,  86  Ky.  176 ;  Moore  v.  Robinson,  62 
Ala.  537;  Nat.  Bk.  of  Com.  v.  Chic,  &c.,  Ry.,  44  Minn.  224,  the 
judge  continues :] 

Our  conclusion  is  that  it  would  be  a  perversion  of  the  manifest 

purpose  of  the  statute  to  construe  it  as  having  the  effect  of  putting 

the  symbol  of  the  property  upon  a  higher  plane,  as  an  evidence  of 

.  title,  than  the  actual  possession  of   the  property  it  describes.     The 

1  statute  does  not  undertake  to  make  the  transfer  and  delivery  of  the 

/symbol  more  than  the  equivalent  of  an  actual  transfer  and  delivery 

of  the  property  itself.    ' 

Conceding  that  the  clause  in  the  contract  of  pledge,  "  which  cotton 
has  been  advanced  upon  by  us  to  its  full  value,"  does  not  show  that 
the  pledgor's  character  as  a  factor  was  recognized  in  the  transaction, 
and  that  it  was  the  intention  of  the  parties  to  limit  the  operation  of 
the  pledge  to  the  pledgor's  actual  interest  in  the  cotton  by  reason  of 
advances  made  upon  it,  we  have,  then,  the  simple  case  of  a  pledge  by 
a  factor  of  the  property  of  his  principal  for  his  own  use.  The  ware- 
house receipts  which  he  obtained  are  to  be  regarded  as  the  cotton 
itself  which  he  held  in  the  capacity  of  an  agent  to  sell.  We  have  no 
"  Factors'  Act "  to  raise  up  a  statutory  estoppel  against  the  owner, 
based  upon  iiis  act  in  intrusting  the  factor  with  possession  of  the 
goods,  or  documentary  evidence  of  ownership  and  right  of  disposal, 
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and  thereby  leading  innocent  third  persons  to  deal  with  the  factor  on 
the  faith  of  his  apparent  ownership.  There  is  nothing  to  take  this 
case  out  of  the  influence  of  the  common-law  rule,  which  protects  the 
owner  of  personal  property  against  an  unauthorized  pledge  of  it  by 
one  who  held  it  merely  as  factor  or  as  agent  to  sell.  The  original 
defendants,  the  warehousemen,  having  disclaimed  all  interest  in  the 
suit,  the  plaintiff  was  entitled  to  recover  his  cotton,  and  the  claim  of 
the  bank,  based  upon  the  attempted  pledge  by  the  H.  C.  Keeble  Com- 
pany, presented  no  legal  obstacle  to  the  plaintiff's  recovery.  .  .  . 

Affirmed. 


PICKERING  V.  BUSK. 

15  East,  38.     1812. 

Trover  for  hemp.  At  the  trial  before  Lord  Ellenborough,  C.  J., 
at  the  sittings  after  Trinity  Term  in  London,  it  appeared  that  Swallow, 
a  broker  in  London,  engaged  in  the  hemp  trade,  had  purchased  for  the 
plaintiff,  a  merchant  at  Hull,  a  parcel  of  hemp  then  lying  at  Symonds' 
wharf  in  Southwark.  The  hemp  was  delivered  to  Swallow,  at  the  de- 
sire of  the  plaintiff,  by  a  transfer  in  the  books  of  the  wharfinger  from 
the  name  of  the  seller  to  that  of  Swallow.  Shortly  afterwards  Swallow 
purchased  for  the  plaintiff  another  parcel  of  hemp,  lying  at  Brown's 
quay,  Wapping,  which  latter  parcel  was  transferred  into  the  names  of 
Pickering  (the  plaintiff),  or  Swallow.  Both  these  parcels  of  hemp  were 
duly  paid  for  by  the  plaintiff.  Swallow,  however,  whilst  the  hemp 
remained  thus  in  his  name,  having  contracted  with  Hay  ward  &Co.,  as 
the  broker  of  Blackburn  &  Co.,  for  the  sale  of  hemp,  and  having  none 
of  his  own  to  deliver,  transferred  into  the  names  of  Hay  ward  &  Co., 
the  above  parcels  in  satisfaction  of  that  contract,  for  which  they  paid 
him  the  value.  Hayward  &  Co.,  siiortly  after  became  bankrupts  ;  and 
the  plaintiff,  discovering  these  circumstances,  demanded  the  hemp  of 
the  defendants  their  assignees,  and  upon  their  refusal  to  deliver  it  the 
present  action  was  brought.  His  lordship  was  of  opinion  upon  this 
evidence,  that  tiie  transfer  of  the  hemp,  by  direction  of  the  plaintiff, 
Into  Swallow's  name,  authorized  him  to  deal  with  it  as  owner,  with) 
respect  to  third  persons  ;  and  that  the  plaintiff,  who  had  thus  enabled] 
him  to  assume  the  appearance  of  ownership  to  the  world,  must  abide 
the  consequence  of  his  own  act.  A  verdict  was  thereupon  found  for 
the  defendants,  with  liberty  to  the  plaintiff  to  move  to  set  it  aside. 

Oarrow,  Topping,  and  Taddy,  now  showed  cause. 

The  Attorney-General,  Parle,  and  Ahhott,  contra. 

Lord  Ellenborougij,  C.  J.  It  cannot  fairly  be  questioned  in  this 
case  but  that  Swallow  had  an  implied  authority  to  sell.  Strangers  can 
only  look  to  the  acts  of  the  parties,  and  to  the  external  indicia  of  prop- 
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erty,  and  not  to  the  private  communications  which  may  pass  between  a 
principal  and  his  broker  ;  and  if  a  person  authorize  another  to  assume 
the  apparent  right  of  disposing  of  property  in  the  ordinary  course  of 
trade,  it  must  be  presumed  that  the  apparent  authority  is  the  real 
authority.  I  cannot  subscribe  to  the  doctrine,  that  a  broker's  engage- 
ments are  necessarily  and  in  all  cases  limited  to  his  actual  authority, 
the  reality  of  which  is  afterwards  to  be  tried  by  the  fact.  It  is  clear 
that  he  may  bind  his  principal  within  the  limits  of  the  authority  with 
which  he  has  been  apparently  clothed  by  the  principal  in  respect  of  the 
sujaject-matter  ;  and  there  would  be  no  safety  in  mercantile  transactions 
if  he  could  not.  If  the  principal  send  his  commodity  to  a  place,  where 
it  is  the  ordinary  business  of  the  person  to  whom  it  is  confided  to  sell, 
it  must  be  intended  that  the  commodity  was  sent  thither  for  the  pur- 
pose of  sale.  If  the  owner  of  a  horse  send  it  to  a  repository  of  sale,  can 
it  be  implied  that  he  sent  it  thither  for  any  other  purpose  than  that  of 
sale?  Or  if  one  send  goods  to  an  auction-room,  can  it  be  supposed 
that  he  sent  them  thither  merely  for  safe  custody  ?  Where  the  com- 
modity is  sent  in  such  a  way  and  to  such  a  place  as  to  exhibit  an  ap- 
parent purpose  of  sale,  the  principal  will  be  bound,  and  the  purchaser 
safe.  The  case  of  a  factor  not  being  able  to  pledge  the  goods  of  his 
principal  confided  to  him  for  sale,  though  clothed  with  an  apparent 
ownership,  has  been  pressed  upon  us  in  the  argument,  and  consider- 
ably distressed  our  decision.  The  court,  however,  will  decide  that 
question  when  it  arises,  consistently  with  the  principle  on  which  the 
present  decision  is  founded'.  It  was  a  hard  doctrine  when  the  pawnee 
was  told  that  the  pledger  of  the  goods  had  no  authority  to  pledge  them, 
being  a  mere  factor  for  sale  ;  and  yet  since  the  case  of  Paterson  v.  Tash 
that  doctrine  has  never  been  overturned.  I  remember  Mr.  Wallace 
arguing  in  Campbell  i'.  Wright,  4  Burr.  2046,  that  the  bills  of  lading 
ought  to  designate  the  consignee  as  factor,  otherwise  it  was  but  just 
that  the  consignors  should  abide  by  the  consequence  of  having  misled 
the  pawnees.  The  present  case,  however,  is  not  the  case  of  a  pawn, 
but  that  of  a  sale  by  a  broker  having  the  possession  for  the  purpose  of 
sale.  The  sale  was  made  by  a  person  who  had  all  the  indicia  of  prop- 
erty ;  the  hemp  could  only  have  been  transferred  into  bis  name  for  the 
purpose  of  sale;  and  the  party  who  has  so  transferred  it  cannot 
now  rescind  the  contract.  If  the  plaintiff  had  intended  to  retain  the 
dominion  over  the  hemp,  he  should  have  placed  it  in  the  wharfinger's 
books  in  his  own  name. 

Rule  discharged} 

1  The  concurring  opinions  of  Grose,  Le  Blaito,  and  Batlet,  JJ.,  hare  been 
omitted.  ' 
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O'CONNOR'S  ADM'X  v.   CLARK. 
170  Pa.  St.  318:  32  At.  1029.     1895. 

Stekrett,  C.  J.  If  there  were  nothing  more  in  this  case  than  the 
facts  recited  by  the  learned  trial  judge  in  the  excerpt  from  his  charge 
quoted  in  the  first  specification  of  error,  the  instructions  therein  given  to 
the  jurj'  to  find  for  the  plaintiff'  if  they  believed  the  testimony  would  be 
substantially  correct.  The  only  facts  on  which  this  instruction  is  predi- 
cated are  (1)  that  the  wagon  in  question  was  the  property  of  John 
O'Connor,  the  original  plaintiff ;  and  (2)  that  Tracy,  without  his  per- 
mission, took  it,  and  sold  it,  or  attempted  to  sell  it,  to  the  defendant  as 
his  own.  But  these  are  not  the  only  facts  of  which  there  was  evidence 
before  the  jury.  On  defendant's  behalf,  it  is  contended  that  the  testi- 
mony tended  to  prove,  and  the  jury,  if  they  had  been  permitted,  would 
have  been  warranted  in  finding,  that  defendant  purchased  the  property 
in  question  from  Tracj'  in  the  honest  belief  that  he  was  in  fact  the 
owner  thereof;  that  the  name  and  occupation  of  Tracy  —  viz.  "  George 
Tracj', Piano  Mover"  —  were  on  the  wagon  when  he  offered  it  for  sale, 
and  that  fact  was  referred  to  as  indicating  his  ownership  of  the  property, 
€tc. ;  that,  Tracy  being  a  stranger,  defendant  was  specially  careful  to 
inquire  and  inform  himself  that  the  person  who  was  in  possession  of 
and  offering  to  sell  the  wagon  was  the  George  Tracy  whose  name  and 
occupation  were  painted  thereon ;  that  Tracy's  name  and  occupation 
were  put  upon  the  wagon  with  the  knowledge  of  O'Connor,  the  original 
plaintiif ,  and  himself,  and  by  direction  of  the  former,  for  the  purpose  of 
creating  the  impression  and  inducing  the  public  to  believe  that  the 
property  belonged  to  Tracj',  and  was  being  used  by  him  in  his  business 
as  a  i)iano  mover,  in  which  he  had  theretofore  been  engaged.  Without 
attempting  to  summarize  the  testimony  relied  on  by  the  defendant, 
it  is  sufficient  to  saj-  that  it  tends  to  prove  substantially  the  state  of 
facts  above  outlined,  and  especially  that  the  original  plaintiff,  for  his 
own  gain  and  benefit,  was  a  partj-  to  the  arrangement  whereby  Tracy's 
name  was  put  on  the  wagon  for  the  purpose  of  misleading  the  public 
into  the  belief  that  the  property  was  his,  and  that  defendant,  acting 
with  due  caution  and  in  good  faith,  was  thus  misled  as  to  the  ownership 
of  the  property,  and  purchased  the  same  from  Tracy. 

While  the  soundness  of  the  general  rule  of  law  that  a  vendee- of  per- 
sonal property  takes  only  such  title  or  interest  as  his  vendor  has  and  is 
authorized  to  transfer  cannot  for  a  moment  be  doubted,  it  is  not  with- 
out its  recognized  exceptions.  One  of  these  is  where  the  owner  has  so 
acted  with  reference  to  his  property  as  to  invest  another  with  such  evi- 
dence of  ownership,  or  apparent  authorit3'  to  deal  with  and  dispose  of ' 
it,  as  is  calculated  to  mislead,  and  does  mislead,  a  good-faith  purchaser 
for  value.  In  such  cases  the  principle  of  estoppel  applies,  and  declares 
that  the  apparent  title  or  authority,  for  the  existence  of  which  the 
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actual  owner  was  responsible,  shall  be  regarded  as  the  real  title  or 
authority,  at  least  so  far  as  persons  acting  on  the  apparent  title  or 
authority,  and  parting  with  value,  are  concerned.  Strictlj^  speaking, 
this  is  merely'  a  special  application  of  the  broad  equitable  rule  that,, 
where  one  of  two  innocent  persons  must  suffer  loss  b}-  reason  of  the 
fraud  or  deceit  of  another,  the  loss  should  fall  upon  him  by  whose  act 
or  omission  the  wrongdoer  has  been  enabled  to  commit  the  fraud 
Assuming,  in  this  case,  that  a  jur^',  under  the  evidence,  should  find  — 
as  we  think  tliey  would  be  warranted  in  doing  —  that  such  marks  of 
ownership  were  placed  on  the  property  by  direction  of  O'Connor,  the 
real  owner,  as  were  not  only  calculated  to  deceive,  but  actually  intended 
to  deceive,  the  public,  and  that  hy  reason  thereof,  and  without  any 
fraud  or  negligence  on  his  part,  the  defendant  was  misled  into  the 
belief  that  Tracy  was  the  i-eal  owner,  and  he  accordingly  bought  and 
paid  him  for  the  property,  can  there  be  an^-  doubt,  as  between  the  real 
owner  and  the  innocent  purchaser,  that  the  loss  should  fall  upon  the 
former,  by  whose  act  Tracy  was  enabled  to  thus  fraudulently  sell  and 
receive  the  price  of  the  property  ?    We  think  not.  .  .  . 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


HARKNESS  v.  RUSSELL. 

118  U.  S.  663:  7  Sup.  Ct.  R.  51..    1886. 

Russell  &  Co.,  an  Ohio  corporation,  agreed  to  sell  and  did  deliver 
to  Phelan  &  Ferguson,  residents  of  Idaho,  certain  steam-engines, 
boilers,  and  saw-mills  for  14,988,  nearly  all  of  which  was  secured  by 
promissory  notes,  of  which  the  following  is  a  specimen  : 

"  Salt  Lake  City,  Oct.  2, 1882. 
"  On  or  before  the  first  day  of  May,  1883,  for  value  received  in  one  sixteen- 
norse  portable  engine,  No.  1026,  and  cue  portable  saw-mill,  No.  128,  all  com- 
plete, bought  of  L.  B.  Mattison,  agent  of  Russell  &  Co.,  we,  or  either  of  us, 
promise  to  pay  to  the  order  of  Russell  &  Co.,  Jlassillou,  Ohio,  $300,  payable 
at  Wells,  Fargo  &  Co. 's  bank,  Salt  Lake  City,  Utah  Territory,  with  ten  per  cent, 
interest  per  annum  from  October  1, 1882,  until  paid,  and  reasonable  attorney's 
fees,  or  any  costs  that  may  be  paid  or  incurred  in  any  action  or  proceeding 
instituted  for  the  collection  of  this  note  or  enforcement  of  this  covenant. 
The  express  condition  of  this  transaction  is  such  that  the  title,  owner- 
ship, or  possession  of  said  engine  and  saw-mill  does  not  pass  from  the  said 
Russell  &  Co.  until  this  note  and  intei-est  shall  have  been  paid  in  full,  and  the 
said  Russell  &  Co.  or  his  agent  has  full  power  to  declare  this  note  due  and  take 
possession  of  said  engine  and  saw-mill  when  they  may  deem  themselves  in- 
secure, even  before  the  maturity  of  this  note;  and  it  is  further  agreed  by  the 
makers  hereof,  that  if  said  note  is  not  paid  at  maturity,  that  the  interest  shall 
be  two  per  cent.,  per  month  from  maturity  hereof  till  paid,  both  before  and 
after  judgment,  if  any  should  be  rendered.    In  case  said  saw-mill  and  engine 
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shall  be  taken  back,  Kussell  &  Co.  may  sell  the  same  at  public  or  private  sale 
•without  notice,  or  they  may  without  sale  indorse  the  true  value  of  the  property 
on  this  note,  and  we  agree  to  pay  on  the  note  any  balance  due  thereon  after 
such  indorsement,  as  damages  and  rental  for  said  machinery.  As  to  this  debt 
we  waive  the  right  to  exempt  or  claim  as  exempt  any  property,  real  or  per- 
sonal, we  now  own,  or  may  hereafter  acquire,  by  virtue  of  any  homestead  or 
exemption  law,  State  or  Federal,  now  in  force,  or  that  hereafter  may  be 
enacted. 

"  P.  0.  Oxford,  Oneida  County,  Idaho  Territory. 

11J300.  Phelak  &  Ferguson." 

After  some  of  the  notes  had  been  paid,  Phelan  &  Ferguson  sold  and 
delivered  to  Harkness  the  engines,  boilers,  and  mills.  The  unpaid 
notes  given  for  each  engine  and  mill  exceeded  in  amount  the  value  of 
each,  when  this  action  for  the  recovery  of  their  value  from  Harkness 
■was  commenced.  From  a  judgment  of  the  Supreme  Court  of  the 
Territory  of  Utah,  affirming  a  judgment  of  the  trial  coiyt  in  favor  of 
Russell  &  Co. ,  Harkness  appealed  to  this  court. 

Mr.  Parley  L.  Williams  {Mr.  James  If.  Kiraball  and  Mr.  Abbot  B. 
Heywood  were  with  him  on  the  brief),  for  appellant. 

Mr.  Cliarles  W.  Bennett,  for  appellee. 

Mk.  Justice  Beadlet.  The  first  question  to  be  considered  is, 
whether  the  transaction  in  question  was  a  conditional  sale  or  a  mort- 
gage ;  that  is,  whether  it  was  a  mere  agreement  to  sell  upou  a  condition 
to  be  performed,  or  an  absolute  sale,  with  a  reservation  of  a  lien  or 
mortgage  to  secure  the  purchase  money.  If  it  was  the  latter,  it  is  con- 
ceded that  the  lien  or  mortgage  was  void  as  against  third  persons  be- 
cause not  verified  by  affidavit  and  not  recorded  as  required  by  the  law 
of  Idaho.  But,  so  far  as  words  and  the  express  intent  of  the  parties 
can  go,  it  is  perfectly  evident  that  it  was  not  an  absolute  sale,  but  only 
an  agreement  to  sell  upon  condition  that  the  purchasers  should  pay 
their  notes  at  maturity.  The  language  is :  "  The  express  condition  of 
this  transaction  is  such  that  the  title  .  .  .  does  not  pass  .  .  .  until 
this  note  and  interest  shall  have  been  paid  in  full."  If  the  vendees 
should  fail  in  this,  or  if  the  vendors  should  deem  themselves  insecure 
before  the  maturity  of  the  notes,  the  latter  were  authorized  to  repossess 
themselves  of  the  machinery,  and  credit  the  then  value  of  it,  or  the 
proceeds  of  it  if  they  should  sell  it,  upon  the  unpaid  notes.  If  this  did 
not  pay  the  notes,  the  balance  was  still  to  be  paid  by  the  makers  by 
way  of  "damages  and  rental  for  said  machinery."  This  stipulation 
was  strictly  in  accordance  with  the  rule  of  damages  in  such  cases. 
Upon  an  agreement  to  sell,  if  the  purchaser  fails  to  execute  his  con- 
tract, the  true  measure  of  damages  for  its  breach  is  the  difference 
between  the  price  of  the  goods  agreed  on  and  their  value  at  the  time  of 
the  breach  or  trial,  which  may  fairly  be  stipulated  to  be  the  price  they 
bring  on  a  re-sale.  It  cannot  be  said,  therefore,  that  the  stipulations 
of  the  contract  were  inconsistent  with,  or  repugnant  to,  what  the  parties 
declared  their  intention  to  be,  namely,  to  make  an  executory  and  coa- 
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ditional  contract  of  sale.  Such  contracts  are  well  known  in  the  law 
and  often  recognized ;  and  when  free  from  any  fraudulent  intent  are 
not  repugnant  to  any  principle  of  justice  or  equity,  even  though  posses- 
sion of  the  property  be  given  to  the  proposed  purchaser.  The  rule  is 
formulated  in  the  text-books  and  in  many  adjudged  cases.  In  Lord 
Blackburn's  Treatise  on  the  Contract  of  Sale,  published  forty  years  ago, 
two  rules  are  laid  down  as  established  :  (1)  That  where  by  the  agree- 
ment the  vendor  is  to  do  anything  to  the  goods  before  delivery,  it  is  a 
condition  precedent  to  the  vesting  of  the  property.  (2)  That  where 
anything  remains  to  be  done  to  the  goods  for  ascertaining  the  price, 
such  as  weighing,  testing,  etc.,  this  is  a  condition  precedent  to  the 
transfer  of  the  property.  Blackburn  on  Sales,  152.  And  it  is  subse- 
quently added,  that  "  the  parties  may  indicate  an  intention,  by  their 
agreement,  to  make  any  condition  precedent  to  the  vesting  of  the 
property,  and,  if  they  do  so,  their  intention  is  fulfilled."  Blackburn  on 
Sales,  167.  Mr.  Benjamin,  in  his  Treatise  on  Sales  of  Personal  Prop- 
erty, adds  to  the  two  formulated  rules  of  Lord  Blackburn  a  third  rule, 
which  is  supported  by  many  authorities,  to  wit :  (3)  "  Where  the  buyer 
is  by  the  contract  bound  to  do  anything  as  a  condition,  either  precedent 
or  concurrent,  on  which  the  passing  of  the  property  depends,  the  prop- 
erty will  not  pass  until  the  condition  be  fulfilled,  even  though  the  goods 
.may  have  been  actually  delivered  into  the  possession  of  the  buyer." 
Benjamin  on  Sales,  2d  ed.,  p.  236;  3d  ed.,  §  320.  The  author  cites 
for  this  proposition  Bishop  v.  Shillito,  2  B.  &  Aid.  329,  note  (a) ; 
Brandt  v.  Bowlby,  2  Barn.  &  Adolph.  932 ;  Barrow  v.  Coles  (Lord 
EUenborough),  3  Campbell,  92;  Swain  «.  Shepherd  (Baron  Parke),  1 
Mood.  &  Rob.  223;  Mires  v.  Solebay,  2  Mod.  243.  In  the  last  case, 
decided  in  the  time  of  Charles  II.,  one  Alston  took  sheep  to  pasture 
for  a  certain  time,  with  an  agreement  that  if  at  the  end  of  that  time  he 
should  pay  the  owner  a  certain  sum  he  should  have  the  sheep.  Before 
the  time  expired  the  owner  sold  them  to  another  person;  and  it  .was 
held,  that  the  sale  was  valid,  and  that  the  agreement  to  sell  the  sheep 
to  Alston,  if  he  would  pay  for  them  at  a  certain  day,  did  not  amount 
to  a  sale,  but  only  to  an  agreement.  The  other  cases  were  instances 
of  sales  of  goods  to  be  paid  for  in  cash  or  securities  on  delivery.  It 
was  held  that  the  sales  were  conditional  only,  and  that  the  vendors 
were  entitled  to  retake  the  goods,  even  after  delivery,  if  the  condition 
was  not  performed,  the  delivery  being  considered  as  conditional.  This 
often  happens  in  cases  of  sales  by  auction,  when  certain  terms  of  pay- 
ment are  prescribed,  with  a  condition  that  if  they  are  not  complied  with 
the  goods  may  be  re-sold  for  account  of  the  buyer,  who  is  to  account 
for  any  deficiency  between  the  second  sale  and  the  first.  Such  was  the 
case  of  Lamond  v.  Davall,  9  Q.  B.  1030,  and  many  more  Cases  could 
be  cited.  In  CrawcourtJ.  Eobertson,  9  Ch.  Div.  419,  certain  furniture 
dealers  let  Eobertson  have  a  lot  of  furniture  upon  his  paying  £10  in 
cash  and  signing  an  agreement  to  pay  £5  per  month  (for  which  notes 
were  given)  until  the  whole  price  of  the  furniture  should  be  paid,  and 
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when  all  the  instalments  were  paid,  and  not  before,  the  furniture  was 
to  be  the  property  of  Robertson ;  but  if  he  failed  to  pay  any  of  the 
instalments,  the  owners  were  authorized  to  take  possession  of  the 
property,  and  all  prior  payments  actually  made  were  to  be  forfeited. 
The  Court  of  Appeal  held  that  the  property  did  not  pass  by  this  agree- 
ment, and  could  not  be  taken  as  Robertson's  property  by  his  trustee 
under  a  liquidation  proceeding.  The  same  conclusion  was  reached  in 
the  subsequent  case  of  Crawcour  v.  Salter,  18  Ch.  Div.  30.  In  these 
cases,  it  is  true,  support  of  the  transaction  was  sought  from  a  custom 
which  prevails  in  the  places  where  the  transactions  took  place,  of  hotel- 
keepers  holding  their  furniture  oh  hire.  But  they  show  that  the  intent 
of  the  parties  will  be  recognized  and  sanctioned  where  it  is  not  contrary 
to  the  policy  of  the  law.  This  policy,  in  England,  is  declared  by  statute. 
It  has  long  been  a  provision  of  the  English  bankrupt  laws,  beginning 
with  21  James  I.,  c.  19,  that  if  any  person  becoming  bankrupt  has  in 
his  possession,  order,  or  disposition,  by  consent  of  the  owner,  any  goods 
or  chattels  of  which  he  is  the  reputed  owner,  or  takes  upon  himself  the 
sale,  alteration,  or  disposition  thereof  as  owner,  such  goods  are  to  be 
sold  for  the  benefit  of  his  creditors.  This  law  has  had  the  effect  of 
preventing  or  defeating  conditional  sales  accompanied  by  voluntary 
delivery  of  possession,  except  in  cases  like  those  before  referred  to ;  so 
that  very  few  decisions  are  to  be  found  in  the  English  books  directly 
in  point  on  the  question  under  consideration.  The  following  case  pre- 
sents a  fair  illustration  of  the  English  law  as  based  upon  the  statutes  of 
bankruptcy.  In  Horn  v.  Baker,  9  East,  215,  the  owner  of  a  term  in  a 
distillery,  and  of  the  apparatus  and  utensils  employed  therein,  demised 
the  same  to  J.  &  S.,  in  consideration  of  an  annuity  to  be  paid  to  the 
owner  and  his  wife  during  their  several  lives,  and  upon  their  death. the 
lessees  to  have  the  liberty  of  purchasing  the  residue  of  the  te.rm  and 
the  apparatus  and  utensils ;  with  a  proviso  for  re-entry  if  the  annuity 
should  at  any  time  be  two  months  in  arrear.  The  annuity  having  be- 
come in  arrear  for  that  period,  instead  of  making  entry  for  condition 
broken,  the  wife  and  administrator  of  the  owner  brought  suit  to  recover 
the  arrears,  which  was  stopped  by  the  bankruptcy  of  J.  &  S.  The 
question  then  arose  whether  the  utensils  passed  to  the  assignees  of  J. 
&  S.  under  the  Bankrupt  Act,  as  being  in  their  possession,  order,  and 
disposition  as  reputed  owners ;  and  the  court  held  that  they  did ;  but 
that  if  there  had  been  a  usage  in  the  trade  of  letting  utensils  with  a 
distillery,  the  case  would  have  admitted  a  different  consideration,  since 
such  a  custom  might  have  rebutted  the  presumption  of  ownership  aris- 
ing from  the  possession  and  apparent  order  and  disposition  of  the  goods. 
This  case  was  followed  in  Holroyd  v.  Gwynne,  2  Taunt.  176. 

This  presumption  of  property  in  a  bankrupt,  arising  from  his  pos- 
session and  reputed  ownership,  became  so  deeply  imbedded  in  the  Eng- 
lish law,  that,  in  process  of  time  many  persons  in  the  profession,  not 
adverting  to  its  origin  in  the  statute  of  bankruptcy,  were  led  to  regard 
it  as  a  doctrine  of  the  common  law;  and  hence,  in  some  States  in  this 
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country,  where  no  such  statute  exists,  the  principles  of  the  statute  have 
been  followed,  and  conditional  sales  of  the  kind  now  under  considera- 
tion have  been  condemned,  either  as  being  fraudulent  and  void  as 
against  creditors,  or  as  amounting,  in  effect,  to  absolute  sales  with  a 
reserved  lien  or  mortgage  to  secure  the  payment  of  the  purchase  money. 
This  view  is  based  on  the  notion  that  such  sales  are  not  allowed  by  law. 
and  that  the  intent  of  the  parties,  however  honestly  formed,  cannot 
legally  be  carried  out.  The  insufficiency  of  this  argument  is  demon- 
strated by  the  fact  that  conditional  sales  are  admissible  in  several 
acknowledged  cases,  and,  therefore,  there  cannot  be  any  rule  of  law 
against  them  as  such.  They  may  sometimes  be  used  as  a  cover  for 
fraud,  and,  when  this  is  charged,  all  the  circumstances  of  the  case,  this 
included,  will  be  open  for  the  consideration  of  a  jury.  Where  no  fraud 
is  intended,  but  the  honest  purpose  of  the  parties  is  that  the  vendee 
shall  not  have  the  ownership  of  the  goods  until  he  has  paid  for  them, 
there  is  no  general  principle  of  law  to  prevent  their  purpose  from 
having  effect. 

In  this  country,  in  States  where  no  such  statute  as  the  English  act 
referred  to  is  in  force,  many  decisions  have  been  rendered  sustaining 
conditional  sales  accompanied  by  delivery  of  possession,  both  as 
between  the  parties  themselves  and  as  to  third  persons. 

In  Hussey  v.  Thornton,  4  Mass.  404,  decided  in  1808,  where  goods 
were  delivered  on  board  of  a  vessel  for  the  vendee  upon  an  agreement 
for  a  sale,  subject  to  the  condition  that  the  goods  should  remain  the 
property  of  the  vendors  until  they  received  security  for  payment,  it  was 
held  (Chief  Justice  Parsons  delivering  the  opinion)  that  the  property 
did  not  pass,  and  that  the  goods  could  not  be  attached  by  the  creditors 
of  the  vendee.  This  case  was  followed  in  1822  by  that  of  Marston  -y. 
Baldwin,  17  Mass.  606,  which  was  replevin  against  a  sheriff  for  taking 
goods  wliich  the  plaintiff  had  agreed  to  sell  to  one  Holt,  the  defendant 
in  the  attachment ;  but  by  the  agreement  the  property  was  not  to  vest 
in  Holt  until  he  should  pay  $100  (part°of  the  price),  which  condition 
was  not  performed,  though  the  goods  were  delivered.  Holt  had  paid 
$75,  which  the  plaintiff  did  not  tender  back.  The  court  held  that  it 
was  sufficient  for  the  plaintiff  to  be  ready  to  repay  the  money  when  he 
should  be  requested,  and  a  verdict  for  the  plaintiff  was  sustained.  In 
Barrett  v.  Pritchard,  2  Pick.  512,  515-16,  the  court  said :  "  It  is  im- 
possible to  raise  a  doubt  as  to  the  intention  of  the  parties  in  this  case, 
for  it  is  expressly  stipulated  that  '  the  wool  before  manufactured,  after 
being  manufactured,  or  in  any  stage  of  manufacturing,  shall  be  the 
property  of  the  plaintiff  until  the  price  be  paid.'  It  is  difficult  to 
imagine  any  good  reason  why  this  agreement  should  not  bind  the 
parties.  .  .  .  The  case  from  Tannton,  Holroyd  v.  Gwynne,  was  a  case 
of  a  conditional  sale ;  but  the  condition  was  void  as  against  the  policy 
of  the  statute  21  Jac.  I.,  ch.  19,  §  11.  It  would  not  have  changed  the 
decision  in  that  case  if  there  had  been  no  sale ;  for,  by  that  statute,  if 
the  true  owner  of  goods  and  chattels  suffers  another  to  exercise  such 
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control  and  management  over  them  as  to  give  him  the  appearance  of 
being  the  real  owner,  and  he  becomes  bankrupt,  the  goods  and  chattels 
shall  be  treated  as  his  property,  and  shall  be  assigned  by  the  commis- 
sioners for  the  benefit  of  his  creditors.  The  case  of  Horn  v.  Baker,  9 
East,  215,  also  turned  on  the  same  point,  and  nothing  in  either  of 
these  cases  has  any  bearing  on  the  present  question."  In  Coggill  v. 
Hartford  &  New  Haven  Eailroad,  3  Gray,  545-547,  the  rights  of  a 
bona  fide  purchaser  from  one  in  possession  under  a  conditional  sale 
of  goods  were  specifically  discussed,  and  the  court  held,  in  an  able 
opinion  delivered  by  Mr.  Justice  Bigelow,  that  a  sale  and  delivery  of 
goods  on  condition  that  the  title  shall  not  vest  in  the  vendee  until  paj-- 
ment  of  the  price,  passes  no  title  until  the  condition  is  performed,  and 
the  vendor,  if  guilty  of  no  laches,  may  reclaim  the  propertj',  even  from 
one  who  has  purchased  from  his  vendee  in  good  faith,  and  without 
notice..  The  learned  justice  commenced  his  opinion  in  the  following 
terms :  "It  has  long  been  the  settled  rule  of  law  in  this  commonwealth 
that  a  sale  and  delivery  of  goods  on  condition  that  the  property  is  not 
to  vest  until  the  purchase-money  is  paid  or  secured,  does  not  pass  the 
title  to  the  vendee,  and  that  the  vendor,  in  case  the  condition  is  not  ful- 
filled, has  a  right  to  repossess  himself  of  the  goods,  both  against  the 
vendee  and  against  his  creditors  claiming  to  hold  them  under  attach- 
ments." He  then  addresses  himself  to  a  consideration  of  the  rights  of 
a  bona  Jide  •purchaser  from  the  vendee,  purchasing  without  notice  of  the 
condition  on  which  the  latter  holds  the  goods  in  his  possession  ;  and  he 
concludes  that  they  are  no  greater  than  those  of  a  creditor.  He  says  : 
"  All  the  cases  turn  on  the  principle  that  the  compliance  with  the  con- 
ditions of  sale  and  delivery  is,  by  the  terms  of  the  contract,  precedent 
to  the  transfer  of  the  property  from  the  vendor  to  the  vendee.  The 
vendee  in  such  cases  acquires  no  property  in  the  goods.  He  is  onl^'  a 
bailee  for  a  specific  purpose.  The  delivery  which  in  ordinarj'  cases 
passes  the  title  to  the  vendee  must  take  effect  according  to  the  agree- 
ment of  the  parties,  and  can  operate  to  vest  the  property  only  when  the 
contingency  contemplated  by  the  contract  arises.  The  vendee,  there- 
fore, in  such  cases,  having  no  title  to  the  propert}',  can  pass  none  .to 
others.  He  has  only  a  bare  right  of  possession  ;  and  those  who  claim 
under  him,  either  as  creditors  or  purchasers,  can  acquire  no  higher  gr 
better  title.  Such  is  the  necessary  result  of  carrying  into  effect  the 
intention  of  the  parties  to  a  conditional  sale  and  deliverj'.  Anj'  other 
rule  would  be  equivalent  to  the  denial  of  the  validity  of  such  contracts. 
But  they  certainly'  violate  no  rule  of  law,  nor  are  they  contrary  to  sound 
policy." 

This  case  was  followed  In  Sargent  v.  Metcalf,  5  Gray,  306  ;  Deshon 
v.  Bigelow,  8  Gray,  159  ;  Whitney  v.  Eaton,  15  Gray,  225  ;  Hirschorn 
V.  Canney,  98  Mass.  149  ;  and  Chase  v.  Ingalls,  122  Mass.  381 ;  and  is 
believed  to  express  the  settled  law  of  Massachusetts.   ' 

The  same  doctrine  prevails  in  Connecticut,  and  was  sustained  in  an 
able  and  learned  opinion  of  Chief  Justice  Williams,   in  the  case  of 

84 


530  HAEKNESS   V.   EUSSELL.  [CHAP.  V. 

Forbes  v.  Marsh,  15  Conn.  384,  decided  in  1843,  in  which  the  principal 
authorities  are  reviewed.  The  decision  in  this  case  was  followed  in  the 
subsequent  case  of  Hart  v.  Carpenter,  24  Conn.  427,  where  the  question 
arose  upon  the  claim  of  a  bona  fide  purchaser. 

In  New  York  the  law  is  the  same,  at  least,  so  far  as  relates  to  the 
vendee  in  a  conditional  sale,  and  to  his  creditors;  though  there  has  been 
some  diversitj-  of  opinion  in  its  application  to  bona  fide  purchasers  from 
such  vendee.  As  earlj'  as  1822,  in  the  case  of  Haggertj'  v.  Palmer,  6 
Johns.  Ch.  437,  where  an  auctioneer  had  delivered  to  the  purchaser 
goods  sold  at  auction,  it  being  one  of  the  conditions  of  sale  that  in- 
dorsed notes  should  be  given  in  paj'ment,  which  the  purchaser  failed  to 
give.  Chancellor  Kent  held  that  it  was  a  conditional  sale  and  deliver^-, 
and  gave  no  title  which  the  vendee  could  transfer  to  an  assignee  for  the 
benefit  of  creditors  ;  and  he  said  that  the  eases  under  the  English  Bank- 
rupt Act  did  not  apply  here.  The  Chancellor  remarked,  however,  that 
"  If  the  goods  had  been  fairly  sold  bj'  P.  (the  conditional  vendee),,  or  if 
the  proceeds  had  been  actually  appropriated  by  the  assignees,  before 
notice  of  this  suit,  and  of  the  injunction,  the  remedy  would  have  been 
gone."  In  Strong  v.  Taylor,  2  Hill,  326,  Nelson,  C.  J.,  pronouncing 
the  opinion,  it  was  held  to  be  a  conditional  sale  where  the  agreement 
was  to  sell  a  canal-boat  for  a  certain  sum  to  be  paid  in  freighting  flour 
and  wheat,  as  directed  hy  the  vendor,  he  to  have  half  the  freight  until 
paid  in  full  with  interest.  Before  the  money  was  all  paid  the  boat  was 
seized  under  an  execution  against  the  vendee ;  and  in  a  suit  by  the 
vendor  against  the  sheriflT,  a  verdict  was  found  for  the  plaintiff,  under 
the  instruction  of  the  court,  and  was  sustained  in  banc,  upon  the  au- 
thority of  the  Massachusetts  case  of  Barrett  v.  Pritchard,  2  Pick.  512. 
In  Herring  v.  Hoppock,  15  N.  Y.  409,  411,  414,  the  same  doctrine  was 
followed.  In  that  case  there  was  an  agreement  in  writing  for  the  sale 
of  an  iron  safe,  which  was  delivered  to  the  vendee  and  a  note  at  six 
months  given  therefor ;  but  it  was  expressly  understood  that  no  title 
was  to  pass  until  the  note  was  paid ;  and  if  not  paid.  Herring,  the 
vendor,  was  authorized  to  retake  the  safe  and  collect  all  reasonable 
charges  for  its  use.  The  sheriff  levied  on  the  safe  as  the  property  of 
the  vendee,  with  notice  of  the  plaintiff's  claim.  The  Court  of  Appeals 
held  that  the  title  did  not  pass  out  of  Herring.  Paige,  J.,  said: 
"  Whenever  there  is  a  condition  precedent  attached  to  a  contract  of 
sale,  which  is  not  waived  by  an  absolute  and  unconditional  deliverj-, 
no  title  passes  to  the  vendee  until  he  performs  the  condition,  or  the 
seller  waives  it."  Comstock,  J.,  said  that  if  the  question  were  new,  it 
might  be  more  in  accordance  with  the  analogies  of  the  law  to  regard 
the  writing  given  on  the  sale  as  a  mere  securitj'  for  the  debt,  in  the 
nature  of  a  personal  mortgage ;  but  he  considered  the  law  as  having 
been  settled  bj-  the  previous  cases,  and  the  court  unanimouslj-  con- 
curred in  the  decision. 

In  the  cases  of  Smj'th  v.  Lynes,  1  Seld.  (5  N.  Y.)  41,  and  Wait -a;. 
Green,  36  Barb.  585  ;  s.  o.  on  appeal,  36  N.  Y.  556,  it  was  held  that  a 
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bona  fide  purchaser,  without  notice,  from  a  vendee  who  is  in  possession 
under  a  conditional  sale,  will  be  protected  as  against  the  original  ven- 
dor. These  cases  were  reviewed,  and,  we  think,  substantially  over- 
ruled, in  the  subsequent  case  of  Ballard  v.  Burgett,  40  N.  Y.  314,  in 
which  separate  elaborate  opinions  were  delivered  by  Judges  Grover  and 
Lott.  This  decision  was  concurred  in  by  Chief  Judge  Hunt  and  Judges 
"Woodruff,  Mason,  and  Daniels  ;  Judges  James  and  Murraj-  dissenting. 
In  that  case  Ballard  agreed  to  sell  to  one  France  a  3'oke  of  oxen  for  a 
price  agreed  on,  but  the  contract  had  the  condition  "  that  the  oxen  were 
to  remain  the  property  of  Ballard  until  thej'  should  be  paid  for."  The 
oxen  were  delivered  to  France,  and  he  subsequently  sold  them  to  the 
defendant  Burgett,  who  purchased  and  received  them  without  notice 
that  the  plaintiff  had  any  claim  to  them.  The  court  sustained  Ballard's 
claim ;  and  subsequent  cases  in  New  York  are  in  harmony  with  this 
decision.     See  Cole  v.  Mann,  62  N.  Y.  1 ;  Bean  v.  Edge,  84  N.  Y.  510. 

We  do  not  perceive  that  the  case  of  Dows  v.  Kidder,  84  N.  Y.  121, 
is  adverse  to  the  ruling  in  Ballard  v.  Burgett.  There,  although  the 
plaintiffs  stipulated  that  the  title  to  the  corn  should  not  pass  until  pay- 
ment of  the  price  (which  was  to  be  cash,  the  same  day),  yet  they  in- 
dorsed and  delivered  to  the  purchaser  the  evidence  of  title,  namely,  the 
weigher's  return,  to  enable  him  to  take  out  the  bill  of  lading  in  his  own 
name,  and  use  it  in  raising  funds  to  pay  the  plaintiff.  The  purchaser 
misappropriated  the  funds,  and  did  not  pay  for  the  corn.  Here  the  in- 
tent of  both  parties  was  that  the  purchaser  might  dispose  of  the  corn, 
and  he  was  merely  the  trustee  of  the  plaintiff,  invested  by  him  with  the 
legal  title.  Of  course,  the  innocent  party  who  purchased  the  corn  from 
the  first  purchaser  was  not  bound  by  the  equities  between  him  and  the 
plaintiff. 

The  later  case  of  Parker  v.  Baxter,  86  N.  Y.  586,  was  precisely  sim- 
ilar to  Dows  V.  Kidder ;  and  the  same  principle  was  involved  in  Farwell 
V.  Importers'  and  Traders'  Bank,  90  N.  Y.  483,  where  the  plaintiff  de- 
livered his  own  note  to  a  broker  to  get  it  discounted,  and  the  latter 
pledged  it  as  collateral  for  a  loan  made  to  himself:  the  legal  title 
passed,  and  although,  as  between  the  plaintiff  and  the  broker,  the 
former  was  the  owner  of  the  note  and  its  proceeds,  yet  that  was  an 
equity  which  was  not  binding  on  the  innocent  holder. 

The  decisions  in  Maine,  New  Hampshire,  and  Vermont  are  under-, 
stood  to  be  substantially  to  the  same  effect  as  those  of  Massachusetts 
and  New  York  ;  though  by  recent  statutes  in  Maine  and  Vermont,  as 
also  in  Iowa,  where  the  same  ruling  prevailed,  it  is  declared  in  effect 
that  no  agreements  that  personal  property  bargained  and  delivered  to 
another  shall  remain  the  property  of  the  vendor,  shall  be  valid  against 
third  persons  without  notice.  George  v.  Stubbs,  26  Maine,  243 ; 
Sawyer  v.  Fisher,  32  Maine,  28 ;  Brown  v.  Haines,  52  Maine,  578 ; 
Boynton  v.  Libby,  62  Maine,  258 ;  Rogers  v.  Whitehouse,  71  Maine, 
222 ;  Sargent  v.  Gile,  8  N.  H.  325 ;  McFarland  v.  Farmer,  42  N.  H. 
386;  King  v    Bates,  57  N.  H.  446;   Hefflin  v.  Bell,  30  Vt.   134; 
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Armington  v.  Houston,  38  Vt.  448  ;  Fales  v.  Roberts,  38  Vt.  503 ; 
Duncans  v.  Stone,  45  Vt.  118;  Moseley  i).  Shattuck,  43  Iowa,  540; 
Thorpe  v.  Fowler,  57  Iowa,  541. 

The  same  view  of  the  law  has  been  taken  in  several  other  States.  In 
New  Jersej',  in  the  case  of  Cole  v.  Berry,  13  Vroom  (42  N.  J.  Law), 
308,  it  was  held  that  a  contract  for  the  sale  of  a  sewing-machine  to  be 
delivered  and  paid  for  by  instalments,  and  to  remain  the  property  of 
the  vendor  until  paid  for,  was  a  conditional  sale,  and  gave  the  vendee 
no  title  until  the  condition  was  performed ;  and  tiie  cases  are  very  fully 
discussed  and  distinguished. 

In  Pennsylvania  the  law.  is  understood  to  be  somewhat  different.  It 
is  thus  summarized  by  Judge  Depue,  in  the  opinion  delivered  in  Cole  v. 
Berry,  where  he  says  :  "  In  Pennsylvania  a  distinction  is  taken  between 
deliver}'  under  a  bailment,  with  an  option  in  the  bailee  to  purchase  at  a 
named  price,  and  a  delivery  under  a  contract  of  sale  containing  a  reser- 
vation of  title  in  the  vendor  until  the  contract  price  be  paid ;  it  being 
held  that,  in  the  former  instance,  property  does  not  pass,  as  in  favor  of 
creditors  and  purchasers  of  the  bailee,  but  that,  in  the  latter  instance, 
delivery  to  the  vendee  subjects  the  propertj'  to  execution  at  the  suit  of 
his  creditors,  and  makes  it  transferable  to  bona  fide  purchasers.  Cham- 
berlain V.  Smith,  44  Penn.  St.  431 ;  Rose  v.  Story,  1  Penn.  St.  190  ; 
Marsh  v.  Mathiot,  14  S.  &  R.  214;  Haak  v.  Linderman,  64  Penn.  St. 
499."  But,  as  the  learned  judge  adds,  "  This  distinction  is  discredited 
by  the  great  weight  of  authority',  which  puts  possession  under  a  con- 
ditional contract  of  sale  and  possession  under  a  bailment  on  the  same 
footing  —  liable  to  be  assailed  bj-  creditors  and  purchasers  for  actual 
fraud,  but  not  fraudulent  ^er  se." 

In  this  connection  see  the  case  of  Copland  v.  Bosquet,  4  Wash.  C.  C. 
588,  where  Mr.  Justice  Washington  and  Judge  Peters  (the  former  deliv- 
ering the  opinion  of  the  court)  sustained  a  conditional  sale  and  delivery 
against  a  purchaser  from  the  vendee,  who  claimed  to  be  a  hona  fde 
purchaser  without  notice. 

In  Ohio  the  validity  of  conditional  sales  accompanied  by  delivei-y  of 
possession  is  fully  sustained.  The  latest  reported  case  brought  to  our 
attention  is  that  of  Call  v.  Seymour,  40  Ohio  St.  670,  which  arose  upon 
a  written  contract  contained  in  several  promissory  notes  given  for  in- 
stalments of  the  purchase-money  of  a  machine,  and  resembling  very 
much  the  contract  in  the  case  now  under  consideration.  Following  the 
note,  and  as  a  part  of  the  same  document,  is  this  condition  :  "  The  ex- 
press conditions  of  the  sale  and  purchase  of  the  separator  and  horse- 
power for  which  this  note  is  given,  is  such,  that  the  title,  ownership,  or 
possession  does  not  pass  from  the  said  Seymour,  Sabin,  &  Co.  until  this 
note,  with  interest,  is  paid  in  full.  The  said  Seymour,  Sabin,  &  Co. 
have  full  power  to  declare  this  note  due  and  take  possession  of  said 
separator  and  horse-power  at  any  time  they  maj'  deem  this  note  inse- 
cure, even  before  the  maturity  of  the  note,  and  to  sell  the  said  machine 
at  public  or  private  sale,  the  proceeds  to  be  applied  upon  the  unpaid 
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balance  of  the  purchase-price."  The  machine  was  seized  under  an 
attachment  issued  against  the  vendee,  and  the  action  was  brought  by  the 
vendor  against  the  constable  who  served  the  attachment.  The  ease  was 
fully  argued,  and  the  authorities  pro  and  con  duly  considered  by  the 
court,  which  sustained  the  condition  expressed  in  the  contract  and 
affirmed  the  judgment  for  the  plaintiff.  See  also  Sanders  v.  Keber,  28 
Ohio  St.  630. 

The  same  law  prevails  in  Indiana :  Shireman  v.  Jackson,  14  Ind. 
459  ;  Dunbar  v.  Rawles,  28  Ind.  225  ;  Bradshaw  v.  Warner,  54  Ind.  58  ; 
Hodson  V.  Warner,  60  Ind.  214 ;  McGirr  v.  Sells,  60  Ind.  249. 

The  same  in  Michigan  :  Whitney  v.  McConnell,  29  Mich.  12 ;  Smith 
V.  Lozo,  42  Mich.  6  ;  Marquette  Manufacturing  Co.  v.  Jefferey,  49  Mich. 
283. 

The  same  in  Missouri :  Eidgeway  v.  Kennedy,  52  Missouri,  24 ; 
Wangleri;.  Franklin,  70  Missouri,  650  ;  Sumner  v.  Cottey,  71  Missouri, 
121. 

The  same  in  Alabama:  Fairbanks  v.  Eureka  Co.,  67  Ala.  109; 
Sumner  v.  Woods,  67  Ala.  139. 

The  same  in  several  other  States.  For  a  very  elaborate  collection  of 
cases  on  the  subject,  see  Mr.  Bennett's  note  to  Benjamin  on  Sales,  4th 
ed.,  §  320,  pp.  329-336  ;  and  Mr.  Freeman's  note  to  Kanaga  v.  Taylor, 
7  Ohio  St.  134,  in  70  Am.  Dec.  62.  It  is  unnecessary  to  quote  further 
from  the  decisions ;  the  quotations  alreadj'  made  show  the  grounds  and 
reasons  of  the  rule. 

The  law  has  been  held  differently  in  Illinois,  and  very  nearly  in  con- 
formity with  the  English  decisions  under  the  operation  of  the  bankrupt 
law.  The  doctrine  of  the  supreme  court  of  that  State  is,  that  if  a,  per- 
son agrees  to  sell  to  another  a  chattel  on  condition  that  the  price  shall 
be  paid  within  a  certain  time,  retaining  the  title  in  himself  in  the  mean 
time,  and  delivers  the  chattel  to  the  vendee  so  as  to  clothe  him  with  the 
apparent  ownership,  a  bona  fide  purchaser  or  an  execution  creditor  of 
the  latter  is  entitled  to  protection  as  against  the  claim  of  the  original 
vendor.  Brundage  v.  Camp,  21  111.  330  ;  McCormiek  v.  Hadden,  37  111. 
370 ;  Murch  v.  Wright,  46  111.  487  ;  Mich.  Central  Railroad  v.  Phillips, 
60  111.  190  ;  Lucas  v.  Campbell,  88  111.  447  ;  Van  Duzor  v.  Allen,  90  111. 
499.  Perhaps  the  statute  of  Illinois  on  the  subject  of  chattel  mortgages 
has  influenced  some  of  these  decisions.  This  statute  declares  that  "  no 
mortgage,  trust  deed,  or  other  conveyance  of  personal  property,  having 
the  effect  of  a  mortgage  or  lien  upon  such  property,  is  valid  as  against 
the  rights  and  interests  of  any  third  person,  unless  the  possession 
thereof  be  delivered  to  and  remain  with  the  grantee,  or  the  instrument 
provide  that  the  possession  of  the  property  may  remain  with  the  grantor, 
and  the  instrument  be  acknowledged  and  recorded."  It  has  been  sup- 
posed that  this  statute  indicates  a  rule  of  public  policy  condemning 
secret  liens  and  reservations  of  title  on  the  part  of  vendors,  and  mak- 
ing void  all  agreements  for  such  liens  or  reservations  unless  registered 
in  the  manner  required  for  chattel  mortgages.     At  all  events,  the  doo. 
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trine  above  referred  to  has  become  a  rule  of  property  in  Illinois,  and 
we  have  felt  bound  to  observe  it  as  such.  In  the  case  of  Hervey  v. 
Rhode  Island  Locomotive  Works,  93  U.  S.  664,  671,  where  a  Rhode 
Island  company  leased  to  certain  Illinois  railroad  contractors  a  locomo- 
tive engine  and  tender  at  a  certain  rent,  payable  at  stated  times  during 
the  ensuing  year,  with  an  agreement  that  if  the  rent  was  duly  paid  the 
engine  and  tender  should  become  the  property  of  the  lessees,  and  pos- 
session was  delivered  to  them,  this  court,  being  satisfied  that  the  trans- 
action was  a  conditional  sale,  and  that,  by  the  law  of  Illinois,  the 
reservation  of  title  by  the  lessors  was  void  as  against  third  persons, 
unless  the  agreement  was  recorded  (which  it  was  not  in  proper  time), 
decided  that  a  levy  and  sale  of  the  property  in  Illinois,  under  a  judg- 
ment against  the  lessees,  were  valid,  and  that  the  Locomotive  Works 
could  not  reclaim  it.  Mr.  Justice  Davis,  delivering  the  opinion  of  the 
court,  said  :  "It  was  decided  bj'  this  court  in  Green  v.  Van  Buskirk,  5 
Wall.  307,  and  7  Wall.  139,  that  the  liability  of  property  to  be  sold 
under  legal  process,  issuing  from  the  courts  of  the  State  where  it  is 
situated,  must  be  determined  hy  the  law  there  rather  than  that  of  the 
jurisdiction  where  the  owner  lives.  These  decisions  rest  on  the  ground 
that  every  State  has  the  right  to  regulate  the  transfer  of  property 
within  its  limits,  and  that  whoever  sends  property  to  it  impliedly  sub- 
mits to  the  regulations  concerning  its  transfer  in  force  there,  although 
a  different  rule  of  transfer  prevails  in  the  jurisdiction  where  he  resides. 
.  .  .  The  policy  of  the  law  in  Illinois  will  not  permit  the  owner  of  per- 
sonal propeity  to  sell  it,  either  absolutelj-  or  conditionally,  and  still 
continue  in  possession  of  it.  Possession  is  one  of  the  strongest  evi- 
dences of  title  to  this  class  of  property,  and  cannot  be  rightfullj'  sep- 
arated from  tlie  title,  except  in  the  manner  pointed  out  bj'  the  statute. 
The  courts  of  Illinois  say  that  to  suffer,  without  notice  to  the  world, 
the  real  ownership  to  be  in  one  person,  and  the  ostensible  ownership  in 
another,  gives  a  false  credit  to  the  latter,  and,  in  this  way,  works  an 
injurj'  to  third  persons.  Accordingly,  the  actual  owner  of  personal 
property  creating  an  interest  in  another  to  whom  it  is  delivered,  if 
desirous  of  preserving  a  lien  on  it,  must  comply  with  the  provisions  of 
the  Chattel  Mortgage  Act.  Rev.  Stat.  111.  1874,  711,  712."  The 
Illinois  eases  are  then  referred  to  by  the  learned  justice  to  show 
the  precise  condition  of  the  law  of  that  State  on  the  subject  under 
consideration. 

The  case  of  Hervey  v.  Rhode  Island  Locomotive  Works  is  relied  on 
by  the  appellants  in  the  present  case  as  a  decision  in  their  favor ;  but 
this  is  not  a  correct  conclusion  ;  for  it  is  apparent  that  the  only  points 
decided  in  that  case  were,  first,  that  it  was  to  be  governed  by  the  law 
of  Illinois,  the  place  where  the  property  was  situated  ;  secondly,  that 
by  the  law  of  Illinois  the  agreement  for  continuing  the  title  of  the 
property  in  the  vendors,  after  its  deliver3'  to  the  vendees,  vs^hereby  the 
latter  became  the  ostensible  owner,  was  void  as  against  third  persons. 
This  is  all  that  was  decided,  and  it  does  not  aid  the  appellants,  unless 
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they  can  sbow  that  the  law  as  held  in  Illinois,  contrary  to  the  great 
weight  of  authority  in  England  and  this  country,  is  that  which  should 
govern  the  present  case.  And  this  we  think  they  cannot  do.  We  do 
not  mean  to  say  that  the  Illinois  doctrine  is  not  supported  by  some 
decisions  in  other  States.  There  are  such  decisions ;  but  they  are  few 
in  number  compared  with  those  in  which  it  is  held  that  conditional  sales 
are  valid  and  lawful,  as  well  against  third  persons  as  against  the  parties 
to  the  contract. 

The  appellants,  however,  rely  with  much  confidence  on  the  decision 
of  this  court  in  Heryford  v.  Davis,  102  U.  S.  235,  243,  a  case  coming 
from  Missouri,  where  the  law  allows  and  sustains  conditional  sales. 
But  we  do  not  think  that  this  case,  any  more  than  that  of  Hervey  v. 
Khode  Island  Locomotive  Works,  will  be  found  to  support  their  views. 
The  whole  question  in  Herj'ford  v.  Davis  was  as  to  the  construction  of 
the  contract.  This  was  in  the  form  of  a  lease ;  but  it  contained  pro- 
visions so  irreconcilable  with  the  idea  of  its  being  really  a  lease,  and  so 
demonstrable  that  it  was  an  absolute  sale  with  a  reservation  of  a  mort- 
gage lien,  that  the. latter  interpretation  was  given  to  it  bj'  the  court. 
This  interpretation  rendered  it  obnoxious  to  the  statute  of  Missouri  re- 
quiring mortgages  of  personal  property  to  be  recorded  in  order  to  be 
valid  as  against  third  persons.  It  was  conceded  by  the  court,  in  the 
opinion  delivered  by  Mr.  Justice  Strong,  that  if  the  agreement  had 
really-  amounted  to  a  lease,  with  an  agreement  for  a  conditional  sale, 
the  claim  of  the  vendors  would  have  been  valid.  The  first  two  or  three 
sentences  of  the  opinion  furnish  a  key  to  the  whole  effect  of  the  decision. 
Mr.  Justice  Strong  says :  "  The  correct  determination  of  this  case  de- 
pends altogether  upon  the  construction  that  must  be  given  to  the  con- 
tract between  the  Jackson  &  Sharp  company  and  the  railroad  company, 
against  which  the  defendants  below  recovered  their  judgment  and  ob- 
tained their  execution.  If  that  contract  was  a  mere  lease  of  the  cars  to 
the  railroad  companj-,  or  if  it  was  onl3'  a  conditional  sale,  which  did  not 
pass  the  ownership  until  the  condition  should  be  performed,  the  prop- 
erty was  not  subject  to  levy  and  sale  under  execution  at  the  suit  of  the 
defendant  against  the  company.  But  if,  on  the  other  hand,  the  title 
passed  by  the  contract,  and  what  was  reserved  by  the  Jackson  &  Sharp 
company  was  a  lien  or  security  for  the  payment  of  the  price,  or  what  is 
called,  sometimes,  a  mortgage  back  to  the  vendors,  the  cars  were  subject 
to  levy  and  sale  as  the  property  of  the  railroad  company." 

The  whole  residue  of  the  opinion  is  occupied  with  the  discussion  of 
the  true  construction  of  the  contract,  and,  as  we  have  stated,  the  con- 
clusion was  reached  that  it  was  not  really  a  lease,  nor  a  conditional 
sale,  but  an  absolute  sale,  with  the  reservation  of  a  lien  or  security  for 
the  payment  of  the  price.  This  ended  the  case  ;  for,  thus  interpreted, 
the  instrument  inured  as  a  mortgage  in  favor  of  the  vendors,  and  ought 
to  have  been  recorded  in  order  to  protect  them  against  third  persons. 

But  whatever  the  law  may  be  with  regard  to  a  bona  Jide  purchaser 
from  the  vendee  in  a  conditional  sale,  there  is  a  circumstance  in  the 
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present  case  which  makes  it  clear  of  all  difficulty.  The  appellant  in  the 
present  case  was  not  a  bona  fide  purchaser  without  notice.  The  court 
below  find  that  at  the  time  of  and  prior  to  the  sale  he  knew  the  pur- 
chase-price of  the  property  had  not  been  paid,  and  that  Eussell  &  Co. 
claimed  title  thereto  until  such  payment  was  made.  Under  such  cir- 
cumstances, it  is  almost  the  unanimous  opinion  of  all  the  courts  that  he 
cannot  hold  the  property  as  against  the  true  owners.  But  as  the  rul- 
ings of  this  court  have  been,  as  we  think,  somewhat  misunderstood,  we 
have  thought  it  proper  to  examine  the  subject  with  some  care,  and  to 
state  what  we  regard  as  the  general  rule  of  law,  where  it  is  not  affected 
by  local  statutes  or  local  decisions  to  the  contrary. 

It  is  only  necessary  to  add  that  there  is  nothing  either  in  the  statute 
or  adjudged  law  of  Idaho  to  prevent,  in  this  case,  the  operation  of  the 
general  rule,  which  we  consider  to  be  established  by  overwhelming 
authority,  namel}',  that,  in  the  absence  of  fraud,  an  agreement  for  a 
conditional  sale  is  good  and  valid,  as  well  against  third  persons  as 
against  the  parties  to  the  transaction  ;  and  the  further  rule,  that  a 
bailee  of  personal  property  cannot  convej*  the  title,  or  subject  it  to- 
execution  for  his  own  debts,  until  the  condition  on  which  the  agreement, 
to  sell  was  made  has  been  performed. 

The  judgment  of  the  Supreme  Court  of  the  Territory  of  Utah  is 

Affirmed. 


FRENCH   V.    OSMEE. 

67  Vt.  427:  32  At.  254.     1895. 

RowELL,  J.  This  case  has  been  twice  argued,  and  much  considered; 
and  this  is  the  first  time  we  have  been  able  to  dispose  of  it.  The 
question  is  whether  the  vendor  of  personal  property  sold  conditionally, 
with  a  lien  reserved  thereon,  seasonably  ■  recorded,  can  maintain  an 
action  on  the  case  against  the  purchaser's  bailee  thereof,  for  injuring 
the  same,  after  30  days  from  the  time  of  condition  broken.  To  decide 
this  question  it  is  necessary  to  determine  the  nature  and  extent  of  the 
interest  that  such  vendor  has  in  the  property.  Before  any  legislation 
on  the  subject,  this  was  not  doubtful,  for  the  court  had  repeatedly 
held  that  full  payment  of  the  price  was  a  condition  precedent  to  the 
vesting  of  title  in  the  vendee,  and  that,  until  such  payment,  the  vendor 
was  the  sole  owner  of  the  property,  with  an  absolute  right  of  posses- 
sion on  condition  broken,  the  vendee  not  having  even  an  attachable- 
interest  therein,  and  the  vendor  having  a  right  to  recover  the  full 
value  thereof  for  a  conversion.  In  1854  an  act  was  passed  whereby 
the  vendee's  creditors  could  attach  the  property  and  discharge  the 
vendor's  claim  thereon  by  payment;  but  this  act  did  not  otherwise 
affect  the  vendor's  rights.     Subsequently,  statutes  were  passed  that 
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such  sales  should  not  be  valid  against  attaching  creditors  and  pur- 
chasers without  notice,  unless  the  vendor  took  a  written  memorandum 
thereof,  and  caused  it  to  be  recorded  in  the  town  clerk's  office  within 
a  certain  time.  But  the  contract  was  valid  between  the  parties  with- 
out such  memorandum. 

Thus  the  law  stood  when  the  act  of  1884  was  passed.  That  act 
relates  to  the  removal  of  the  property  from  the  State,  to  the  discharge 
of  the  lien  thereon,  and  to  the  sale  thereof  by  the  vendor,  and  pro- 
vides, among  other  things,  that  after  30  days  from  the  time  of  con- 
dition broken  the  vendor  may  cause  the  property  to  be  taken  and 
sold  at  public  auction  by  a  public  officer,  as  therein  prescribed.  It 
is  claimed  that  this  statute  alters  the  title  that  the  vendor  theretofore 
had  to  the  property,  and  makes  him  a  mere  security  holder,  standing 
as  he  would  if  he  held  a  statutory  chattel  mortgage  ;  that  the  interest 
of  the  vendee  is  that  of  ownership,  modified  only  by  the  vendor's  right 
to  realize  his  claim  from  the  property  in  the  manner  provided  by  the 
statute;  that  this  court  has  held  as  much  in  Roberts  v.  Hunt,  61  Vt. 
612,  and  Smith  v.  Wood,  63  Vt.  534,  and  that  therefore  this  action 
could  not  be  maintained  against  the  vendee,  and  consequently  not 
against  the  defendant,  his  bailee. 

But  a  majoiity  of  the  court  think  that  this  is  not  the  effect  of  the 
statute.  The  provision  under  consideration  relates  to  nothing  but  a 
sale  of  the  property.  If  the  vendor  wishes  to  sell,  he  must  proceed 
according  to  the  statute  instead  of  according  to  the  common  law,  as 
he  could  before.  This  is  the  scope  of  the  cases  referred  to,  in  both 
of  which  the  vendors  took  and  sold  the  property  contrary  to  the 
statute,  for  which  they  were  held  liable.  What  is  said  in  those  cases 
about  a  remedy  under  the  statute  being  the  only  remedy  the  vendor 
has  must  be  taken  to  mean  the  only  remedy  he  has  for  selling  the  I 
property,  and  not  that  he  has  no  other  remedy  for  any  purpose.  I 
Roberts  v.  Hunt  expressly  recognizes  that  he  is  still  the  general 
owner,  but  with  a  special  property  in  the  vendee,  coupled  with  a  right 
of  possession  for  30  days  after  condition  broken.  But  that  special 
property  does  not  take  the  title  out  of  the  vendor  and  put  it  into  the 
vendee,  and  relegate  the  vendor  to  the  position  of  a  mere  security 
holder,  for  that  would  do  violence  to  the  contract,  which  provides 
that  the  title  shall  not  pass  till  the  price  is  fully  paid ;  and  the  con- 
tract must  be  given  effect. 

In  law,  the  contract  is,  as  Mr.  Justice  Bradley  puts  it,  in  Harkness 
V.  Russell,  118  U.  S.  666,  a  mere  agreement  to  sell  on  a  condition  to 
be  performed,  and  not  an  absolute  sale  with  the  reservation  of  a  lien 
or  mortgage  to  secure  the  purchase  money.  In  Ballard  v.  Burgett, 
40  N.  Y.  314,  Grover,  J.,  styles  such  an  agreement  an  executory  con- 
tract that  the  title  shall  pass  on  the  happening  of  the  stipulated  event, 
namely,  payment  of  the  price.  Mr.  Story  distinguishes  it  from  a 
purely  executory  contract,  in  this :  that  an  executory  contract  is  ab- 
solutely to  sell  at  a  future  time,  while  a  conditional  contract  is  eon- 
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ditionally  to  sell.  In  the  one  case,  he  says,  the  performance  of  the 
contract  is  suspended  and  deferred  to  a  future  time ;  in  the  other  the 
very  existence  and  performance  of  the  contract  depends  upon  a  con- 
tingency. Story,  Cont.  §  246.  But,  however  this  is  put,  it  is  con- 
sidered by  the  majority  that  the  vendor's  title  is  precisely  the  same  in 
legal  nature  that  it  was  before  the  passage  of  the  statute,  and  that 
the  remedies  adapted  to  the  enforcement  of  his  rights  remain  to  him 
the  same  as  before,  except  so  far  as  they  are  superseded  by  the 
statute,  and  that  they  are  not  thus  superseded  to  the  extent  of  taking 
away  the  remedy  here  resorted  to,  if  such  a  remedy  ever  existed,  of 
which  there  can  be  little  doubt. 

In  Massachusetts,  a  conditional  vendee  is  called  a  bailee  for  a  spe- 
cific purpose,  and  only  a  bailee,  Coggill  v.  Railroad,  3  Gray,  547,  and 
is  allowed  to  recover  the  full  value  of  the  property  for  a  conversion, 
after  the  vendor's  right  of  possession  has  attached,  on  the  ground 
that  he  stands  in  the  position  of  a  bailee  answerable  over.  Harring- 
ton V.  King,  121  Mass.  269.  Although  the  vendee  may  not  be  strictly 
a  bailee,  we  think  he  is  properly  classed  as  standing  in  the  position  of 
a  bailee,  which  places  the  vendor  in  the  position  of  a  bailor.  Standing 
thus,  each  can  maintain  all  the  rights  that  the  law  has  thus  far*  ac- 
corded to  them,  and  their  position  is  fairly  well  defined.  At  the  time 
in  question,  the  wagon  was  rightfully  in  the  possession  of  the  Vendee, 
and  no  question  is  made  but  that  the  plaintiff's  interest  therein  was 
then  reversionary  if  he  is  not  regarded  as  a  mere  security  holder, 
as  claimed,  and  it  is  clear  that  for  injury  to  such  an  interest  an 
action  on  the  case  is  the  proper  remedy,  both  against  a  bailee 
and  against  third  persons.  The  defendant's  paying  to  the  vendee, 
by  crediting  him  on  account,  the  amount  they  agreed  upon  as  dam- 
ages, does  not  bind  the  plaintiff,  for  that  was  a  disposition  of  the 
plaintiff's  property  without  his  consent,  for  the  benefit  of  the  vendee, 
which  the  latter  had  no  authority  to  make.  Judgment  affirmed. 


COLUMBUS   BUGGY  CO.  v.  TURLEY  et  al. 

73  Miss.  529  :  19  So.  232.     1896. 

The  plaintiff  contracted  in  writing  with  one  Smitha  to  sell  to  him 
certain  buggies,  the  latter  paying  part  of  the  price  upon  the  delivery  of 
the  buggies,  and  giving  his  note  for  the  balance.  It  was  stated  in  the 
written  contract  that  the  title  to  and  ownership  of  the  goods  should 
remain  in  the  plaintiff ;  that  all  sales  or  dispositions  thereof  should  be 
made  by  him  as  plaintiff's  agent,  and  that  said  goods  and  the  proceeds 
of  such  as  were  sold  should  be  held  by  Smitha  as  agent  for  plaintiff, 
and  in  trust  for  its  benefit  until  the  price  was  paid  in  full.  In  Februarj', 
1895,  and  before  the  balance  of  the  price  had  been  paid  to  plaintiflT, 
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Smitha  sold  and  delivered  his  business  and  property,  including  the 
buggies  in  suit,  to  Turley  &  Parker,  in  consideration  of  the  payment 
by  them  of  notes  of  Smitha  to  the  amount  of  $1,700,  on  which  they 
were  accommodation  indorsers,  and  of  the  assumption  of  f  600  owing 
by  Smitha  for  rent.  Plaintiff  brought  replevin  for  the  buggies  against 
Turley  &  Parker.  The  trial  court  gave  judgment  for  the  defendants, 
and  plaintiff  appealed. 

Martin  S  Conner,  for  appellant. 

Proby  &  Clinton,  for  appellees. 

Woods,  J.  ...  It  thus  appearing  that  appellees  were  creditors  of 
Smitha,  under  the  authority  of  Howe  v.  Kerr,  69  Miss.  311,  they  are 
clearly  entitled  to  be  protected  by  the  sale  to  them  by  their  debtor  to 
the  extent  of  the  $1,700.  §  4234,  Code  1892  (§  1300,  Code  1880), 
protects  the  rights  acquired  hy  appellees  under  the  sale  to  them  from 
their  debtor  to  the  extent  indicated.  ...  As  to  the  debt  of  $600,  due 
by  Smitha  for  rent,  and  assumed  bj'  appellees,  §  4234,  Code  1892,  has 
no  applicability.  To  the  extent  of  this  $600  Turley  &  Parker  were 
purchasers. 

This  brings  us  to  the  remaining  contention,  viz. :  Can  the  purchasers 
be  protected  in  their  title  to  the  property  thus  acquired  from  Smitha 
against  the  claim  of  appellant,  Smitha's  vendor,  who,  \>y  its  written 
contract  with  Smitha,  retained  title  to  the  property  conditionally  sold 
him  until  the  purchase  price  should  be  paid,  Smitha  being  a  trader 
actively'  engaged  in  the  business  of  liverj'  and  selling  carriages  and 
buggies,  and  having  authoritj-  in  the  contract  itself  to  sell?  The  pro- 
pounding of  the  proposition  discloses  features  which  distinguish  the 
case  from  those  where  the  conditional  sale  is  made  of  articles  for  the 
use  and  consumption  of  the  bu3-er,  or  where  the  propertj'  is  not  sold  to 
a  trader  presumptively  for  resale,  but  for  the  use  of  the  buyer.  The 
books,  including  our  own  State  reports,  abound  in  cases  of  this  char- 
acter, and  the  rule  is  well  settled  with  us  that  here,  in  such  cases,  the 
title  of  the  conditional  sale  will  be  protected.  The  present  case  is 
wholly  unlike  any  heretofore  decided  in  this  court,  and  must  be  deter- 
mined independentlj'  of  former  adjudications.  In  the  case  before  us 
the  vehicles  were  presumably  sold  to  Smitha  for  resale.  The  course  of 
business  and  common  observation  would,  perhaps,  raise  that  pre- 
sumption. But  no  resort  need  be  had  to  presumption.  The  seller 
has,  in  its  contract,  expresslj'  authorized  a  resale  by  its  vendee. 
True,  the  contract  shows  a  retention  of  title  in  the  seller  until  payment 
fully  made,  but,  true  also  is  it,  the  seller  has  authorized  the  buyer  to*" 
resell.  To  resell  was  one  of  the  two  purposes  had  in  view  by  both  parties 
to  the  contract.  Now,  what  effect  shall  be  given  to  these  conflicting  and 
inconsistent  terms  of  the  contract?  And  especial^  what  effect  shall 
be  given  to  these  inconsistent  terms  when  the  buj-er  is  not  onlj-  appar- 
ently clothed  with  all  the  indicia  of  ownership,  but  when  by  the  con- 
tract itself,  the  jus  disponendi  is  unequivocally  conferred  on  the  buyer? 
It  would  seem  that  only  one  answer  can  be  returned  to  these  questions. 
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To  pei-mit  the  vendor  in  a  conditional  sale  of  personal  property,  bought 
in  the  course  of  trade  for  resale,  to  retain  title,  and  at  the  same  time 
authorize  the  buyer  to  resell,  would  operate  as  a  fraud  upon  innocent 
purchasers.  This  case  falls  within  a  well-recognized  exception  to  the 
general  rule  that  no  one  can  convey  to  another  any  better  title  than  he 
himself  has.  Benjamin  in  his  work  on  Sales  (§§  448,  449)  states  with 
perspicuity  this  exception.  In  §  448,  vol.  1,  4th  Am.  ed.,  the  author 
uses  this  language  :  ' '  The  seller  may  be  estopped  from  claiming  title 
as  against  a  bona  fide  purchaser  from  the  buyer  in  possession  by  giving 
the  buyer  evidence  of  title  or  authority  to  sell."  And  in  the  succeed- 
ing section  an  elaborate  citation  from  Leigh  v.  Eailroad  Co.,  58  Ala. 
165,  is  made,  in  which  the  exception  to  the  ruaxim,  "  Nemo  dat  quod 
non  hahet"  is  strongly  presented.  Said  Brickell,  C.  J.,  in  that  case : 
"  If  the  person  intrusted  with  the  possession  of  the  goods  and  with  the 
indicia  of  ownership  or  of  authority  to  sell  or  otherwise  dispose  of  them, 
in  violation  of  his  duty  to  the  owner,  sells  to  an  innocent  purchaser,  the 
sale  will  prevail  against  the  right  of  the  owner."  To  the  same  effect 
the  following  cases  will  be  found :  Wilder  w.  Wilson,  16  Lea,  548 
Manufacturing  Co.  v.  Carman,  109  Ind.  31 ;  Ludden  ■;;.  Hazen,  31  Barb, 
650;  Fitzgerald  v.  Fuller,  19  Hun,  180;  Cole  v.  Mann,  62  N.  Y.  1 
Armington  v.  Houston,  38  Vt.  448  ;  Rogers  v.  Whitehouse,  71  Me.  222 
Burbank  v.  Crocker,  7  Graj',  158  ;  Haskins  v.  Warren,  115  Mass.  514 
McMahon  v.  Sloan,  12  Pa.  St.  229. 

Affirmed. 


§  8.    Feaudulent  Possession  by  Vendoe. 

LANFEAR  v.  SUMNER. 

17  Mass.  110.    1821. 

Teovee  for  the  conversion  of  one  hundred  chests  of  j'oung  hyson 
and  fifty  chests  of  hyson  tea,  averred  to  be  the  property  of  the  plain- 
tiff. Trial  on  the  general  issue,  before  the  Chief  Justice,  November 
Term,  1819. 

The  plaintiff,  to  prove  his  property,  produced  in  evidence  the  follow- 
ing paper :  "  For  value  received,  I  liereby  assign  and  set  over  to 
Ambrose  Lanfear,  and  to  his  assigns,  one  hundred  chests  of  young 
hyson  tea,  and  fifty  eliests  of  hyson  tea,  shipped  at  Canton,  by  Benjamin 
C.  Wilcocks,  on  board  of  the  ship  '  Osprey,'  Captain  Brown,  bound  to 
Boston,  being  my  property  and  consigned  to  me.  Philadelphia,  July  2d, 
1819.     William  Wain." 

The  plaintiff  was  the  agent  of  the  house  of  Thomas  Wilson  &  Co., 
merchants  in  England,  to  whom  the  said  Wain  was  indebted  in  a  much 
larger  sum  than  the  value  of  the  teas.     By  the  testimony  of  the  said 
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Wain,  and  other  testimony  in  the  case,  it  appeared  that  the  above 
recited  paper  was  executed  and  delivered  to  the  plaintiff  before  two 
o'clock  p.  M.  of  the  said  2d  of  Julj-.  No  money  was  paid  by  the  plain- 
tiff, nor  any  discharge  executed  of  the  debt  due  to  said  Wilson  &  Co., 
or  of  any  part  thereof. 

The  action  was  defended  under  the  said  Sumner,  who,  as  a  deputy 
sheriff  of  Suffolk,  had  attached  the  same  teas  at  the  suit  of  James  & 
Thomas  H.  Perkins  &  Co.,  merchants  in  Boston,  and  creditors  to  Wain 
to  a  large  amount,  upon  bills  of  exchange  drawn  upon  him  and  bj-  him 
accepted.  The  attachment  hy  the  defendant  was  made  on  the  same 
second  of  July,  at  half  an  hour  past  five  o'clock  in  the  afternoon  ;  and 
possession  of  the  teas  was  taken  b}'  him. 

It  appeared  that  the  paper  aforesaid,  purporting  to  be  an  assignment 
of  the  teas  in  question  to  the  plaintiff,  was  by  him  transmitted  to  John 
Dorr,  merchant  in  Boston,  as  soon  as  the  course  of  the  mail  would 
admit,  and  was  received  by  Dorr  on  the  5th  of  Jul3',  who,  within  an 
hour  after  the  receipt  of  the  same,  made  demand  of  the  teas,  by  virtue 
of  an  authority  given  by  the  plaintiff  on  the  back  of  the  paper ;  but  he 
did  not  obtain  possession. 

It  appeared  that  the  teas  arrived  at  Boston,  in  the  ship  "  Osprey,"  a 
day  or  two  before  the  said  2d  of  Julj',  consigned  by  the  said  Wilcocks 
to  the  said  J.  &  T.  H.  Perkins  &  Co.,  on  the  account  and  risk,  and  for 
the  use  of  the  said  Wain ;  and  the  said  Perkins  &  Co.  had  entered 
them  in  the  custom-house,  and  had  given  bonds  for  the  duties  thereon. 
An  offer  was  made  by  Dorr,  in  behalf  of  the  plaintiff,  to  indemnify 
them  against  their  said  bonds,  and  to  pay  all  further  charges  thereon. 

A  verdict  was  taken  for  the  plaintiff  by  consent,  to  be  set  aside  if  the 
action  could  not  be  maintained  on  the  foregoing  facts,  and  a  nonsuit 
entered ;  otherwise  judgment  was  to  be  rendered  on  the  verdict,  with 
additional  interest. 

Prescott  and  Webster,  for  the  plaintiff. 

Ifubbard,  for  the  defendant. 

Jackson,  J.,  delivered  the  opinion  of  the  court. 

Considering  this  case  in  the  most  favorable  view  for  the  plaintiff,  it 
is  the  case  of  two  creditors,  each  endeavoring  to  secure  his  debt  out  of 
the  same  fund.  Neither  party  had  notice  of  the  measures  adopted  by 
the  other;  but  each  was  using  his  diligence  fairly,  for  the  purpose  of 
obtaining  payment  of  a  just  debt.  The  question  is,  Which  acquired 
the  best  legal  title  ?  In  this  statement  of  the  ease,  we  consider  Messrs. 
Wilson  &  Co.,  for  whom  the  plaintiff  was  agent,  as  the  real  plaintiffs, 
and  the  Messrs.  Perkins  &  Co.,  who  caused  the  attachment  to  be  made, 
as  the  real  defendants. 

The  conveyance,  relied  on  by  the  plaintiff,  was  intended  as  a  pay- 
ment, to  the  amount  of  what  the  goods  should  produce  ;  or  as  securitv 
of  a  debt  due  from  Wain  to  Wilson  &  Co. 

But  it  is  objected  that  this  consideration  of  the  conveyance  does  not 
appear  in  the  instrument;  that  there  was  no  discharge  of  the  debt: 
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no  receipt  for  the  goods,  with  an  obligation  to  account  for  the  proceeds  ; 
and  no  writing  whatever  showing  the  agreement  which  is  said  to  have 
been  made  between  the  parties ;  but  that  the  instrument  purports  to  be 
an  absolute  conveyance  by  Wain,  for  a  full  price  received,  which  must 
have  operated  as  a  fraud  upon  all  the  other  creditors  of  "Wain. 

These  objections  are  certainly  entitled  to  much  consideration ;  but 
there  is  another  defect  in  the  plaintiff's  title,  which  we  think  fatal, 
and  that  is  the  want  of  a  delivery  to  him,  in  pursuance  of  the  supposed 
ponveyance. 

A  few  hours  after  this  conveyance  was  made  in  Philadelphia,  the  de- 
fendant attached  the  goods  in  Boston.  The  attaching  creditors  are  to 
be  considered  as  purchasers  for  a  valuable  consideration,  and,  in  the 
present  case,  as  purchasers  bona  fide,  and  without  notice  of  the  prior 
conveyance  to  the  plaintiff.  The  defendant  took  possession  under  their 
title  ;  and  the  plaintiff  never  acquired  possession. 

The  general  rule  is  perfectly  well  established,  that  the  -deliverj'  of 
possession  is  necessar}-  in  a  conveyance  of  personal  chattels,  as  against 
every  one  but  the  vendor.  When  the  same  goiods  are  sold  to  two  dif- 
ferent persons,  by  conveyances  equallj'  valid,  he  who  first  lawfully 
acquires  the  possession,  will  hold  them  against  the  other.  This  prin- 
ciple is  recognized  in  the  case  of  Lamb  et  al.  v.  Durant,  12  Mass.  Rep. 
54,  and  in  Caldwell  et  al.  v.  Ball,  1  D.  &  E.  205.  The  latter  indeed 
was  a  case,  not  of  actual  delivery  of  goods  to  either  party,  but  of  de- 
liver3'  of  the  bill  of  lading.  There  were  two  bills  of  lading,  signed  at 
different  times  by  the  master  of  the  ship ;  and  the  partj^  who  first 
obtained  one  of  them  by  a  legal  title  from  the  owner  of  the  goods,  was 
held  to  have  the  best  right,  although  the  bill  of  lading,  under  which  he 
claimed,  was  made  the  last.  The  indorsement  and  delivery  of  the  bill 
of  lading,  in  such  a  case,  is  equivalent  to  the  actual  deliver}-  of  the  goods. 

This  is  also  the  rule  of  the  civil  law.  When  the  same  thing  is  sold 
to  two  different  persons,  "  Manifesti  juris  est,  cum,  cui  priori  traditum 
est,  in  detinendo  dominio  esse  potiorem."  Cod.  3,  32,  15.  So  Voet  ad 
Pand.  lib.  6,  tit.  1,  §  20,  "Ad  vindicationem  rei  duobus  separatim 
diverso  tempore  distractse,  non  is  cui  priori  vendita,  sed  cui  (pretio 
soluto,  vel  fide  de  eo  habita)  prius  est  tradita,  admittendus  est."  And 
Pothier,  in  the  place  cited  in  the  argument,  Vente,  No.  318,  320,  states 
the  same  principle,  and  puts  the  case  of  a  sale  without  deliver}-,  and  a 
I  subsequent  attachment  by  the  creditors  of  the  vendor,  who,  he  says, 
would  hold  the  goods  against  such  a  purchaser. 

There  are,  indeed,  in  the  civil  law,  various  modes  of  taking  or  deliver- 
ing possession  ;  that  is,  different  acts,  which  are  equivalent  to  actual 
possession  ;  resembling,  in  our  law,  the  acknowledgment  and  registry 
of  a  deed  conveying  land  ;  receiving  the  keys  of  the  warehouse,  in  which 
goods  are  deposited ;  and  the  case  before  mentioned  of  receiving  the 
bill  of  lading  of  goods  at  sea.  But  it  is  still  necessary  to  every  con- 
veyance of  goods,  that  there  should  be  an  actual  or  legal  delivery  of 
them  to  the  vendee. 
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Upon  these  principles,  it  is  obvious  that  the  defendant  must  prevail 
in  this  case  ;  unless  there  was  a  legal  delivery  to  the  plaintiff,  or  some- 
thing equivalent  to  an  actual  delivery,  before  the  attachment  made  by 
the  defendant.  We  can  see  nothing  of  that  kind  in  the  evidence  re- 
ported. The  plaintiff  and  Wain,  it  is  true,  supposed  at  the  time  of 
their  negotiation,  that  the  goods  were  at  sea.  But  if  they  had  been  so, 
Wain  had  no  bill  of  lading,  and  no  otlier  document  or  evidence  of  his 
title,  to  deliver  to  the  plaintiff.  The  case,  therefore,  does  not  come 
within  the  rule  applicable  to  the  indorsement  and  delivery  of  a  bill  of 
lading ;  nor  can  we  perceive  that  it  comes  within  any  other  exception 
to  the  general  rule,  which  requires  an  actual  delivery  to  the  vendee. 

Suppose  that  these  goods  had  been  consigned  to  Wain  himself,  and 
that  the  bill  of  lading  had  come  to  his  hands  after  this  negotiation  with 
the  plaintiff.  If,,  in  that  case,  a  third  person  had  purchased  the  goods 
of  Wain  for  a  valuable  consideration,  and  without  notice  of  any  prior 
conveyance,  and  had  taken  the  bill  of  lading  indorsed  by  Wain  ;  it 
would  not,  we  think,  be  doul:)ted  that  he  would  hold  the  goods  against 
the  plaintiff.  If  so,  it  shows  that  the  property  was  not  absolutely  and 
entirely  transferred  from  "vfaln  to  the  plaintiff.  It  might  be  so,  as  be- 
tween themselves  ;  but  not  with  regard  to  a  subsequent  bona  fide  pur- 
chaser, for  a  valuable  consideration ;  and  this  is  the  relation  in  which 
the  defendant  now  stands. 

Plaintiff  nonsuit. 


JOHNSON  V.   CREDIT  LYONNAIS   CO. 
3  C.  P.  D.  32.    1877. 

CocKBURN,  C.  J.  These  cases  come  before  us  on  appeal :  the  first 
from  a  judgment  of  Mk.  Justice  Denman,  after  a  trial  before  himself 
without  a  jury  ;  the  second  from  a  judgment  of  Mr.  Justice  Field,  after 
a  trial  with  a  jury. 

The  facts,  as  well  as  the  questions  of  law  arising  thereupon,  were  the 
same  in  both  actions.     The  facts  were  as  follows :  — 

One  Hoffmann,  a  broker  in  the  tobacco  trade,  but  who  also  dealt  in 
tobacco  as  an  importing  merchant,  having  imported  a  quantity  of  that 
article,  left  it  in  bond  in  the  warehouses  of  the  St.  Katharine's  Dock 
Company,  receiving  the  usual  dock-warrants ;  and  the  tobacco  was 
entered  in  the  books  of  the  company  as  that  of  Hoffmann. 

This  tobacco  Hoffmann  sold  to  the  plaintiff,  who  carried  on  the  busi- 
ness of  a  tobacco  manufacturer  at  Bolton,  in  Lancashire ;  but  it  not 
suiting  the  plaintiff's  purpose  to  take  the  tobacco  out  of  bond,  which 
would  have  involved  the  necessity  of  paying  the  dutj'  before  he  wanted 
the  tobacco,  he  did  what  it  appears  is  frequently,  but  not  always,  done 
in  the  tobacco  trade  by  purchasers,  in  order  to  avoid  the  immediate 
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payment  of  the  duty  :  he  left  the  tobacco  in  bond  in  the  name  of  Hoff- 
mann, and  left  the  dock-warrants  in  Hoffmann's  hands,  and  took  no 
steps  to  have  any  change  made  in  the  books  of  the  dock  company  as  to 
the  ownership  of  the  goods. 

According  to  the  plaintiff's  statement,  he  was  ignorant  of  the  fact 
that,  when  goods  are' thus  deposited  in  the  warehouses  of  the  dock  com- 
pany, dock-warrants  are  issued  to  the  party  depositing,  which  represent 
the  goods,  and  are  capable  of  being  transferred,  so  as  to  enable  the 
transferee  to  obtain  possession  of  the  goods. 

Being  thus  the  ostensible  owner  of  the  tobacco,  Hoffmann  fraudulently 
obtained  advances,  on  the  pledge  of  a  portion  of  it,  from  the  Credit 
Lyounais  Company,  the  defendants  in  one  of  these  actions,  and  from 
Blumenthal,  the  defendant  in  the  other ;  both  these  parties  acting  in 
perfect  good  faith,  under  the  belief,  induced  by  his  being  in  possession 
of  the  goods  and  of  the  indicia  of  ownership,  that  Hoffmann  was  the 
owner  of  the  tobacco.  Each  of  the  defendants,  on  the  completion  of 
the  transaction,  proceeded  to  do  that  which,  as  it  seems  to  me,  the 
plaintiff,  as  a  matter  of  common  prudence,  should  have  done.  They 
caused  the  entry  of  the  goods  to  be  transferred  from  the  name  of  Hoff- 
mann to  their  own  in  the  books  of  the  dock  company,  and  took  fresh 
dock-warrants  from  the  company',  giving  up  the  former  ones.  The 
transactions  between  Hoffmann  and  the  defendants  were  wholly  un- 
known to  the  plaintiff.  He  further  stated,  as  I  have  already  mentioned, 
and  the  statement  does  not  appear  to  have  been  questioned,  that  he  was 
unaware  of  the  practice  of  giving  dock-warrants  as  evidence  of  the  title 
of  the  partj'  to  whom  they  are  given,  or  of  the  transfer  of  such  warrants 
on  alienation  of  the  property. 

Upon  this  state  of  facts,  Mr.  Justice  Denmak,  in  the  action  against 
the  Credit  Lyonnais  Company,  gave  judgment  in  favor  of  the  plaintiff 
for  the  value  of  the  tobacco  pledged  to  the  defendants.  In  the  action 
against  Blumenthal^— the  defence  on  the  ground  of  estoppel  or  negli- 
gence having  been  abandoned  by  the  counsel  for  the  defendants  —  Mr. 
Justice  Field  put  the  question  to  the  jurj-  whether  authority',  or  osten- 
sible authority,  had  been  given  by  the  plaintiff  to  Hoffmann  to  deal 
with  the  goods  as  owner,  or  to  pledge  them  as  agent ;  and  on  the  jury 
answering  in  the  negative,  gave  judgment  in  like  manner  for  the 
plaintiff. 

Two  questions  are  raised  by  the  defendants :  the  first,  whether  the 
case  comes  within  the  Factors  Acts ;  the  second,  whether  the  conduct 
of  the  plaintiff  in  leaving  the  indicia  of  title  in  Hoffmann's  hands,  and 
thus  enabling  him  to  obtain  money  on  the  security  of  this  tobacco,  has 
been  such  as  to  disentitle  him  to  recover  its  value  from  the  defendants. 

Upon  the  first  question,  namely,  whether  the  case  comes  within  the 
Factors  Acts,  I  entertain  no  doubt.  I  consider  it  to  be  settled  by  the 
authority  of  decided  cases  ;  but  I  may  add  that  if  the  question  had  pre- 
sented itself  now  for  the  first  time,  it  being  clear  to  my  mind  that  Hofl'- 
mann  was  not  "  intrusted"  with  these  goods,  or  with  the  documents  of 
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title  relating  to  them,  as  agent  to  sell  or  consign,  or  indeed  as  agent  in 
any  sense,  but  stood  only  in  the  position  of  a  paid  vendor  remaining  in 
possession  of  the  thing  sold  till  it  suited  the  conyenience  of  the 
buyer  to  accept  delivery,  I  should  have  had  no  hesitation  in  arriving  at 
the  same  conclusion. 

The  other  question,  namelj',  whether  the  plaintiff,  having  not  only  by 
leaving  the  goods  in  the  possession  of  Hoffmann,  but  also  bj'  leaving 
with  him  the  indicia  of  ownership,  enabled  him  to  dispose  of  the  goods, 
as  apparent  owner,  to  the  defendants,  can  recover  the  value  from  them, 
is  a  far  more  difficult  question,  and  one  on  which  I  have  entertained 
considerable  doubt. 

That  Hoffmann  having  thus,  bj-  being  left  in  undisturbed  possession 
of  the  goods  and  the  indicia  of  ownership,  —  there  having  been  nothing 
to  raise  a  doubt  as  to  the  latter,  or  any  means  open  to  the  defendants 
to  ascertain  the  fact,  —  been  enabled  to  defraud  one  of  two  innocent  1 
parties,  when  the  question  arises  as  to  which  of  them  the  loss  should 
fall  upon,  in  reason  and  justice  the  loss  ought  to  fall  on  him  who  might 
have  prevented,  and  as  a  matter  of  common  prudence  ought  to  have 
prevented,  the  possibilitj-  of  the  fraud,  is  what  I  cannot  bring  myself  to 
doubt.  And  I  am  strongly  fortified  in  this  view  by  the  fact  that,  as 
soon  as  the  decisions  here  appealed  from  had  been  made  public,  the 
legislature  by  statute  (40  &  41  Vict.  c.  39)  at  once  proceeded  to  settle 
the  question  in  that  view  in  the  future  bj'  applying  the  protection  given 
by  the  Factors  Acts  to  persons  acquiring  title  from  agents,  to  innocent 
parties  purchasing  or  making  advances  in  such  cases  as  the  present. 
Whether,  prior  to  and  independently  of  such  legislation,  the  law  as  it 
stood  would  have  afforded  protection,  is  a  different  matter.  I  have 
come,  though,  I  confess,  with  reluctance,  to  the  conclusion  that,  as  the 
law  stood,  this  action  could  not  be  resisted,  and  consequently  that  this 
appeal  must  be  dismissed. 

The  case  for  the  plaintiff  rests  on  the  general  proposition  of  law  — 
which  as  a  general  proposition  cannot  be  contested — that  the  mere 
possession  of  the  property  of  another,  without  authority'  to  deal  with 
the  thing  in  question  otherwise  than  for  the  purpose  of  safe  custodj-,  as 
was  the  case  here,  will  not,  if  the  person  so  in  possession  takes  upon 
himself  to  sell  or  pledge  to  a  third  party,  divest  the  owner  of  his  rights 
as  against  the  third  partj',  however  innocent  in  the  transaction  the  latter 
party  ma}'  have  been. 

The  defendants,  on  the  other  hand,  insisted  on  two  grounds  as  taking 
the  case  out  of  the  general  rule :  first,  that  the  plaintiff,  by  leaving  the 
possession  of  the  goods  and  the  indicia  of  property  in  the  hands  of 
Hoffmann,  had  enabled  the  latter  to  pledge  the  goods  to  them,  and.  was 
therefore  estopped  from  denying  the  right  of  Hoffmann  so  to  deal  with 
them  ;  secondly,  that,  even  if  the  property  in  the  tobacco  still  remained 
in  the  plaintiff,  so  as  to  entitle  him  to  recover  its  value ;  on  the  other 
hand,  the  plaintiff  had,  in  the  conduct  in  question,  been  guilty  of  neg- 
ligence by  which  the  defendants  had  been  induced  to  deal  with  Hoff 
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mann  as  the  owner  of  the  tobacco,  and  to  pay  him  for  it ;  by  reason  of 
•which  they  were  entitled  to  recover  back  the  amount  by  way  of  counter- 
claim, or  what  would  come  to  the  same  thing,  to  set  it  off  in  the  present 
action. 

There  have  been,  no  doubt,  decisions  which  would  at  first  sight  ap- 
pear to  favor  the  first  of  these  contentions,  but  they  are,  I  think,  dis- 
tinguishable from  the  case  before  us.  In  Pickering  v.  Busk,  15  East,  38, 
the  purchaser  of  hemp  lying  at  a  wharf  had. himself  directed  the  hemp 
to  be  transferred  in  the  wharfinger's  books  into  the  name  of  the  broker 
who  had  bought  it  for  him.  It  was  held  that  from  this  an  authority  to 
the  broker  to  sell  might  be  implied,  though  no  such  authority  had  in 
fact  been  given,  and  that  his  sale  and  receipt  of  the  money,  though 
fraudulent  as  to  his  principal,  nevertheless  bound  the  latter.  "  The 
sale,"  said  Lord  Ellenborough,  "  was  made  by  a  person  who  had  all 
the  indicia  of  property  ;  the  hemp  could  onlj'  have  been  transferred  into 
his  name  for  the  purpose  of  sale  ;  and  the  partj'  who  has  so  transferred 
it  cannot  now  rescind  the  contract.  If  the  plaintiff  had  intended  to  re- 
tain the  dominion  over  the  hemp,  he  should  have  placed  it  in  the  whar- 
finger's books  in  his  own  name."  And  Baj-lej',  J.,  saj-s  :  "  It  may  be 
admitted  that  the  plaintiff  did  not  give  the  broker  any  authority  to  sell. 
But  an  implied  authority'  may  be  given ;  and  if  a  person  puts  goods 
into  the  custody  of  a  vendor,  whose  .common  business  it  is  to  sell,  with- 
out limiting  his  authority,  he  thereby  confers  an  implied  authority  upon 
him  to  sell  them."  This  language  might  appear  to  be  applicable  to  the 
present  case  ;  but  there  is  a  material  difference  between  the  two  eases. 
In  Pickering  v.  Busk,  supra,  the  purchaser  had  himself  expressly  di- 
rected that  the  goods  should  be  entered  in  the  broker's  name.  In  the 
present  case  the  plaintiff  has  simply  remained  passive.  He  has  left 
things  as  he  found  them  at  the  time  of  his  purchase. 

The  same  observation  will  applj-  to  the  case  of  Boyson  v.  Coles,  6 
M.  &  S.  14,  a  case  which  arose  prior  to  the  passing  of  6  Geo.  4,  c.  94, 
and  in  which  goods  had  been  pledged  by  a  person  alleged  to  have  been 
a  factor,  but  in  which  the  defence  was  that  the  plaintiflFs  had  dealt  with 
the  broker  as  purchaser,  or,  at  all  events,  by  the  documents  which  had 
passed  between  them  had  enabled  him  to  appear  as  such  to  others.  Lord 
Ellenborough  left  to  the  jury  whether  the  plaintiffs  had  dealt  with  the 
parties  pledging  as  purchasers  of  the  goods,  or  as  brokers,  directing 
them  that,  "  If  as  brokers,  the  latter  had  no  right  to  pledge  the  goods 
to  the  defendant,  unless  the  jury  considered  that  the  plaintiffs  had 
armed  them  with  such  indicia  of  property  as  to  enable  them  to  deal 
with  it  to  others  as  their  own  ? "  A  new  trial  was  applied  for,  but  this 
ruling  was  not  quarrelled  with.  On  the  argument  on  the  rule,  Abbott, 
J.,  approves  of  the  questions  left  to  the  jury,  one  of  them,  he  says,  be- 
ing "  whether  the  plaintiffs  had  by  their  own  acts  enabled  Coles  Brothers 
(the  brokers)  to  hold  themselves  out  as  the  purchasers,  and  thus  to 
induce  the  defendant  to  advance  his  money  on  the  credit  of  the 
goods." 
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In  Dyer  v.  Pearson,  3  B.  &  C.  38,  where  a  similar  question  arose, 
Abbott,  C.  J.,  told  the  jury  "  that  if  a  man  takes  upon  himself  to  pur- 
chase from  another  under  circumstances  which  ought  to  have  excited 
his  suspicion,  and  induced  him  to  distrust  the  authoritj'  of  the  person 
selling,  such  a  purchaser  could  not  hold  the  property  if  it  afterwards 
turned  out  that  the  person  from  whom  he  bought  had  no  authority  to 
sell ;  and  he  left  it  to  the  jury  to  saj',  whether  the  defendant  had  pur- 
chased under  circumstances  which  would  have  induced  a  reasonable, 
prudent,  and  cautious  man  to  believe  that  Smith,  of  whom  he  purciiased, 
had  authority  to  sell.  If  they  thought  that  he  had  purchased  under 
such  circumstances,  they  were  to  find  for  the  plaintiffs.''  This  ruling 
was  held  to  amount  to  misdirection,  and  a  new  trial  was  granted.  "  The 
question,"  says  the  Chief  Justice,  "which  I  left  to  the  consideration  of 
the  jury  does  not  appear  to  me  to  have  embraced  the  whole  case.  The 
general  rule  of  the  law  of  England  is  that  a  man  who  has  no  authority 
to  sell  cannot,  by  making  a  sale,  transfer  the  property  to  another. 
There  is  one  exception  to  that  rule,  viz.,  the  case  of  sales  in  market 
overt.  This  was  not  a  sale  in  market  overt,  and  therefore  does  not  fall 
within  the  exception.  Now,  this  being  the  rule  of  law,  I  ought  either 
to  have  told  the  jury  that  even  if  there  was  an  unsuspicious  purchase  by 
the  defendants,  yet  as  Smith  had  no  authoritj'  to  sell,  they  should  find 
their  verdict  for  the  plaintiffs ;  or  I  should  have  left  it  to  the  jury  to 
say  whether  the  plaintiffs  had,  by  their  own  conduct,  enabled  Smith  to 
hold  himself  forth  to  the  world  as  having,  not  the  possession  only,  but 
the  propertj' ;  for  if  the  real  owner  of  goods  suffer  another  to  have  pos- 
session of  his  property-,  and  of  those  documents  which  are  the  indicia 
of  propertj',  then  perhaps  a  sale  by  such  a  person  would  bind  the  true 
owner.  That  would  be  the  most  favorable  way  of  putting  the  case  for 
the  defendants,  and  that  question,  if  it  arises  upon  the  evidence,  ought 
to  have. been  submitted  to  the  jurj-." 

It  is  to  be  observed  that  the  Chief  Justice  here  states  the  proposition 
in  anything  but  positive  terms.  No  further  mention  of  the  case  appears 
in  the  reports,  and  we  are  consequently  not  informed  what  became  of  it 
on  the  new  trial,  the  rule  for  which  was  made  absolute.  Mr.  Chitty, 
however,  in  his  work  on  Contracts  (10th  ed.  p.  355),  referring  to  these 
cases,  writes  thus  :  "  It  is  said  that  if  the  real  owner  of  goods  suffers 
another  to  have  possession  thereof,  or  of  those  documents  which  are 
the  indicia  of  property  therein,  thereby  enabling  him  to  hold  himself 
forth  to  the  world  as  having,  not  the  possession  only,  but  the  property, 
a  sale  by  such  a  person  without  notice  will  bind  the  true  owner."  But 
he  adds  this  qualification  :  "  But  probably  this  proposition  ought  to  be 
limited  to  cases  where  the  person  who  had  the  possession  of  the  goods 
was  one  who,  from  the  nature  of  his  employment,  might  be  taken 
prima  facie  to  have  had  the  right  to  sell."  The  law,  as  thus  stated, 
was  approved  by  the  Court  of  Exchequer  in  Higgins  v.  Burton,  26  L.  J. 
Ex.  342.  But  the  present  question  was  not  before  the  court  in  the 
latter  case,  the  question  there  being  whether  a  person  who  had  bought 
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goods  in  the  name  of  A.,  fraudulently  representing  himself  as  A.'s 
agent,  and  had  thus  obtained  possession  of  the  goods,  could  pledge 
them  so  as  to  give  a  title  to  the  pledgee  as  against  the  real  owner. 
And  it  was  held,  following  Kingsford  v.  Meny,  11  Ex.  577,  that  he 
could  not. 

Sitting  here  in  a  Court  of  Appeal,  I  feel  mj-self  at  liberty  to  say  that 
these  authorities  fail  to  satisfy  me  that  at  common  law  the  leaving  by  a 
vendee  goods  bought,  or  the  documents  of  title,  in  the  hands  of  the 
vendor  till  it  suited  the  convenience  of  the  former  to  take  possession 
of  them,  would,  on  a  fraudulent  sale  or  pledge  by  the  party  so  pos- 
sessed, divest  the  owner  of  his  property,  or  estop  him  from  asserting 
his  right  to  it.  If  this  had  been  so,  there  would  have  been,  as  it  seems 
to  me,  no  necessity  for  giving  effect  by  statute  to  the  unauthorized  sale 
of  goods  bj-  a  factor. 

The  doc-trine  established  in  Pickard  v.  Sears,  6  A.  &  E.  469,  and 
Freeman  v.  Cooke,  2  Ex.  654,  18  L.  J.  Ex.  114,  and  the  subsequent 
cases  which  have  proceeded  on  the  same  principle,  carry  the  case  no 
further.  In  all  the  cases  decided  on  this  principle,  in  order  that  a  party 
shall  be  estopped  from  denying  his  assent  to  an  act  prejudicial  to  his 
rights,  and  which  he  might  have  resisted,  but  has  suffered  to  be  done, 
it  is  essential  that  knowledge  of  the  thing  done  shall  be  brought  home 
to  him.  Here  it  is  clear  that  the  plaintiff  had  no  knowledge  whatever 
of  the  advances  obtained  by  Hoffmann  on  the  securitj'  of  the  goods,  or 
even  of  the  existence  of  the  dock-warrants  which  made  Hoffmann 
appear  to  be  the  owner.  It  would  be  to  carry  this  doctrine  much  too 
far  to  apply  it  where  advantage  has  been  taken  of  a  man's  remissness 
in  looking  after  his  own  interests  to  invade  or  encroach  upon  his  rights, 
in  the  absence  of  knowledge  on  his  part  of  the  thing  done,  from  which 
his  assent  to  it  could  reasonably  be  implied. 

The  defence,  founded  on  the  allegation  of  negligence,  remains  to  be 
considered. 

That  the  plaintiff,  in  omitting  to  have  the  goods  transferred  to  his 
own  name,  and  to  have  the  dock- warrants  delivered  over  to  him,  was 
wanting  in  common  prudence,  in  other  words,  was  guilty  of  negligence, 
I  cannot  bring  myself  to  doubt,  and  I  am  stronglj'  confirmed  in  this 
view  by  the  passing  of  the  recent  statute,  as  the  legislature  must  have 
proceeded  on  the  view  that  there  is  default  in  the  owner  in  such  a 
case. 

It  appears  to  me  no  answer  to  say  that  he  was  ignorant  of  dock- 
warrants  being  issued  in  respect  of  goods  warehoused  in  the  docks.  A 
man  who  deals  in  a  given  market  should  make  himself  acquainted  with 
the  course  of  business  prevailing  there.  Moreover,  he  knew  that  the 
tobacco  was  warehoused  in  the  bonded  warehouses  of  the  company. 
He  must  have  known  that  the  goods  would  stand  in  the  books  of  the 
company  as  the  goods  of  Hoffmann.  He  should  at  least  have  taken 
care  to  have  them  transferred  into  his  own  name.  It  is  no  answer,  as 
it  seems  to  me,  to  say  that  it  is  common  in  the  trade  for  buyers  of 
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tobacco  to  leave  the  goods  and  the  indicia  of  title  in  the  hands  of  the 
seller,  and  that  hitherto  no  dishonest  advantage  has  been  taken  of  the 
opportunitj'  thus  afforded  for  fraud.  The  mercantile  community  are  as 
a  body  honorable  men ;  but  experience  unfortunately  tells  us  that 
frauds  occasionally  happen  where  they  might  least  be  expected.  The 
case  of  Goodwin  v.  Eobarts,  Law  Rep.  10  Ex.  337,  which  was  recently 
before  the  courts,  affords  an  example,  and  other  instances  of  a  similar 
character  occur  in  the  books.  In  the  majority  of  instances  this  occurs, 
as  in  this  case,  from  the  carelessness  of  those  concerned,  and  the  omis- 
sion to  take  the  precautionary  measures  which  the  regular  course  of 
business  would  prescribe.  This  manner  of  proceeding  is  not  the  less 
imprudent  and  negligent  because  a  number  of  persons,  confiding  in  the 
honesty  of  those  with  whom  they  have  dealings,  think  proper,  in  order 
to  save  themselves  trouble,  to  expose  themselves  to  a  like  risk. 

Evidence  was  gone  into  at  the  trial  of  what  was  called  the  "  prac- 
tice "  in  the  tobacco  trade  of  following  the  course  pursued  in  the  present 
instance  by  the  plaintiff,  namely,  that  of  leaving,  on  the  purchase  of 
tobacco  in  bond,  the  tobacco  and  the  dock- warrants  in  the  hands  of  the 
seller,  —  whether  with  the  view  of  meeting  the  allegation  of  negligence, 
or  as  a  substantive  answer  in  point  of  law  to  the  defendant's  claim,  as 
amounting  to  a  usage  of  trade,  it  maj'  be  difficult  to  say.  If  the  former, 
I  have  given  the  answer  which  occurs  to  me,  namely,  that  that  which 
would  be  negligence  in  one  does  not  become  the  less  so  because  others 
are  equally  negligent.  If  the  latter,  two  answers  present  themselves. 
First,  a  practice,  to  amount  to  a  usage  of  trade,  must  be  general  and 
uniform.  But  of  this  the  evidence  falls  altogether  short.  The  plain- 
tiff's witnesses,  called  to  prove  the  practice,  while  they  asserted  that 
the  practice  was  common,  fully  admitted  that  there  were  many  houses  in 
the  trade  who,  when  they  bought  tobacco  under  similar  circumstances, 
insisted  on  having  the  indicia  of  title  made  over  to  them.  Nor  did 
these  witnesses  for  a  moment  deny  that  a  purchaser  was  entitled  to  have 
such  a  demand  complied  with.  This  being  so,  any  assertion  of  usage 
of  trade  necessarily  fails. 

But,  besides  this,  a  usage  of  trade,  like  any  other  custom,  to  be  valid 
must  be  reasonable.  But  a  usage  cannot  be  said  to  be  reasonable 
which  enables  a  dishonest  vendor,  through  the  negligence  of  his  ven- 
dee, to  defraud  a  second  purchaser,  or  a  pledgee,  by  a  pretended  sale 
or  pledge. 

But  whether  this  negligence  of  the  plaintiff  will,  under  the  circum- 
stances, give  to  the  defendants  any  ground  of  complaint  which  can  be 
enforced  in  point  of  law,  is  a  very  different  question.  Negligence,  to 
afford  a  ground  of  action  to  one  who  has  suffered  from  it,  must  have 
reference  to  some  duty  which  the  party  guilty  of  the  negligence  owed  to 
him.  The  law  is,  in  my  opinion,  correctly  stated  by  Blackburn,  J.,  in 
Swan  V.  North  British  Australian  Company,  2  H.  &  C.  175,  at  p.  181 ; 
32  L.  J.  Ex.  273,  at  p.  276,  where,  after  referring  to  what  was  said  by 
Parke,  B.,  in  Freeman    v.  Cooke,  2  Ex.  654,  18  L.  J.   Ex.    114, 
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namel}',  that  "  negligence  to  have  the  effect  of  estopping  the  party 
must  be  the  neglect  of  some  duty  cast  upon  the  person  guilty  of  it,"  he 
goes  on  to  say :  "  This,  I  apprehend,  is  a  true  and  sound  principle.  A 
person  who  does  not  lock  up  his  goods,  which  are  consequently  stolen, 
may  be  said  to  be  negligent  as  regards  himself ;  but,  inasmuch  as  he 
neglects  no  dut}'  which  the  law  casts  upon  him,  he  is  not  in  conse- 
quence estopped  from  denying  the  title  of  those  who  may  have,  how- 
ever innocently,  purchased  those  goods  from  the  thief,  except  in  market 
overt."  The  same  principle  would  obviously  apply  to  the  case  of 
goods  fraudulently  sold  or  pledged  b}'  a  person  left  in  possession  of 
them.  The  rule  thus  laid  down  is  applicable  here.  The  plaintiff  may 
have  been  negligent,  and  his  negligence  may  have  brought  on  the  de- 
fendants the  loss  of  the  money  they  have  advanced.  But  the  plaintiff 
owed  no  duty  to  the  defendants,  —  at  least  no  duty  which  the  law  can 
recognize,  —  either  as  individuals  or  as  members  of  the  general 
public.  .  .   . 

This  being  so,  I  am  of  opinion  that  the  negligence  of  the  plaintiff 
neither  estops  him  from  claiming  the  goods  in  question  from  the  defend- 
ants, nor  gives  the  latter  a  counter-claim  for  the  money  which  they 
have  advanced  to  Hoffmann,  on  the  security  of  the  goods.^ .  .  . 

Judgments  affirmed. 


EDWARDS  V.  HARBEN. 

2  D.  &  E.  587.     1788. 

BuLLBR,  J.  This  is  an  action  brought  by  the  plaintiff,  who  Is  a 
creditor  of  Mercer,  against  the  defendant  as  executor.  It  does  not 
appear  by  the  case  that  any  other  goods  than  those  mentioned  in  the 
bill  of  sale  came  to  the  defendant's  hands.  The  bill  of  sale  is  dated  on 
the  27th  March,  1786,  and  is  a  general  bill  of  sale  of  all  the  defend- 
ant's household  furniture  and  stock-in-trade.  This  bill  of  sale  is  to 
take  effect  immediately  on  the  face  of  it ;  but  there  was  an  agreement 
between  Mercer  and  the  defendant,  that  the  goods  should  not  be  sold 
till  the  expiration  of  fourteen  days  fi'om  the  date  of  its  execution  ;  and 
no  possession  was  actually  taken  till  after  the  death  of  Mercer,  which 
happened  within  the  fourteen  days  ;  but  there  was  a  formal  delivery  of  a 
corkscrew  in  the  name  of  the  whole.  On  this  case  two  questions  arise : 
first,  whether  this  bill  of  sale  be  void  or  not ;  and  secondly',  if  void, 
whether  the  defendant,  by  having  taken  these  goods  under  the  bill  of 
sale,  made  himself  liable  as  an  executor  de  son  tort.  The  first  ques- 
tion came  before  the  court  in  the  last  term  in  the  case  of  Bamford  v. 
Baron,  2  T.  R.  594,  n.,  on  motion  for  a  new  trial  from  the  Northern 
Circuit ;  and  after  hearing  that  case  argued,  we  thought  it  right  to  take 
the  opinion  of  all  the  judges  upon  it.     Accordingly  we  consulted  with 


§  8.]  FRAUDULENT   POSSESSION   BY  VENDOK.  551 

all  the  judges,  who  are  unanimously  of  opinion  that  unless  possession 
accompanies  and  follows  the  deed,  it  is  fraudulent  and  void ;  I  laj' 
stress  upon  the  words  "  accompanies  and  follows,"  because  I  shall 
mention  some  cases  where,  though  possession  was  not  delivered  at  the 
time,  the  conveyance  was  not  held  to  be  fraudulent.  There  are  many 
cases  on  this  subject ;  from  which  it  appears  to  me  that  the  principle 
which  I  have  stated  never  admitted  of  any  serious  doubt.  So  long  ago 
as  the  case  in  Bulstrode,  the  court  held  that  an  absolute  conveyance  or 
gift  of  a  lease  for  years,  unattended  with  possession,  was  fraudulent ; 
but  if  the  deed  or  convej'ance  be  conditional,  there  the  vendor's  con- 
tinuing in  possession  does  not  avoid  it,  because  by  the  terms  of  the 
conveyance  the  vendee  is  not  to  have  the  possession  till  he  has  per- 
formed the  condition.  Now  here  the  bill  of  sale  was  on  the  face  of  it 
absolute,  and  to  take  place  immediately,  and  the  possession  was  not 
delivered  ;  and  that  case  makes  the  distinction  between  deeds  or  bills 
of  sale  which  are  to  take  place  immediately-,  and  those  which  are  to  take 
place  at  some  future  time.  For  in  the  latter  case  the  possession  con- 
tinuing in  the  vendor  till  that  future  time,  or  till  that  condition  is 
performed,  is  consistent  with  the  deed ;  and  such  possession  comes 
within  the  rule,  as  accompanying  and  following  the  deed.  That  case 
has  been  universally  followed  by  all  the  cases  since.  One  of  the 
strongest  is  quoted  in  Bucknal  and  Others  v.  Eoiston  (Pr.  in  Chan. 
287)  ;  there  one  Brewer,  having  shipped  a  cargo  of  goods,  borrowed  of 
the  plaintiff  £600  on  bottomry,  and  at  the  same  time  made  a  bill  of 
sale  of  the  goods,  and  of  the  produce  and  advantage  thereof,  to  the 
plaintiff.  There  Sir  E.  Northe}'  cited  a  case,  "  Where  a  man  took  out 
execution  against  another  ;  b3-  agreement  between  them  the  owner  was 
to  keep  the  possession  of  them  upon  certain  terms,  and  afterwards 
another  obtained  judgment  against  the  same  man,  and  took  the  goods 
in  execution  ;  and  it  was  held  that  he  might,  and  that  the  first  execu- 
tion was  fraudulent  and  void  against  any  subsequent  creditor,  because 
there  was  no  change  of  the  possession,  and  so  no  alteration  made  of 
the  property."  And  he  said  it  had  been  ruled  forty  times  in  his  expe- 
rience at  Guildhall,  that,  if  a  man  sells  goods,  and  still  continue  in 
possession  as  visible  owner  of  them,  such  sale  is  fraudulent  and  void 
as  to  creditors,  and  that  the  law  has  been  always  so  held.  The  Lord 
Chancellor  held  in  the  principal  case  that  the  trust  of  those  goods 
appeared  upon  the  very  face  of  the  bill  of  sale.  That  though  they 
were  sold  to  the  plaintiffs,  yet  they  trusted  Brewer  to  negotiate  and  sell 
them  for  their  advantage,  and  Brewer's  keeping  possession  of  them  was 
not  to  give  a  false  credit  to  him  as  in  other  cases  which  had  been  cited, 
but  for  a  particular  purpose  agreed  upon  at  the  time  of  the  sale.  So 
that  the  Chancellor  in  that  case  proceeded  on  the  distinction  which  I 
have  taken ;  he  supported  the  deed,  because  the  want  of  possession 
was  consistent  with  it.  Tliis  has  been  argued  by  the  defendant's  coun- 
sel as  being  a  case  in  which  the  want  of  possession  is  only  evidence  of 
fraud,  and  that  it  was  not  such  a  circumstance  per  se  as   makes  the 
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transaction  fraudulent  in  point  of  law ;  that  is  tlie  point  which  we  have 
considered,  and  we  are  all  of  opinion  that  if  there  be  nothing  but  the 
absolute  conveyance  without  the  possession,  that  in  point  of  law  is 
fraudulent.  On  the  other  hand  there  are  cases,  where  the  vendor  has 
continued  in  possession,  and  the  bill  of  sale  has  not  been  adjudged 
fraudulent,  if  the  want  of  immediate  possession  be  consistent  with  the 
deed.  Such  was  the  case  of  Lord  Cadogan  v.  Kennet,  Cowp.  432 ; 
because  there  the  possession  followed  the  deed.  So  also  the  case  of 
Hazelinton  and  Another  v.  Gill,  3  T.  R.  620,  note  a.  There  personal 
property,  consisting  {hiier  alia)  of  some  cow?,  was  settled  on  the 
marriage  of  the  plaintiff's  wife  on  certain  trusts ;  and  the  court  held 
that  onl^'  those  which  were  purchased  after  the  marriage  could  be 
taken  to  satisfy  the  debts  of  the  husband.  The  second  question 
then  is,  AVhether  the  defendant's  having  taken  possession  of  these 
goods  after  Mercer's  death,  though  under  the  bill  of  sale,  will  make 
hira  an  executor  de  son  tort?  The  two  cases,  which  were  cited 
by  the  plaintiff's  counsel,  are  decisive  of  this  point.  In  Bac.  Abr. 
(2  Bac.  Abr.  605)  it  is  said,  "  If  a  man  make  a  deed  of  gift  of  his 
goods  in  his  life  time  by  covin  to  oust  his  creditors  of  their  debts, 
yet  after  his  death  the  vendee  shall  be  charged  for  them."  There, 
too,  the  possession  was  delivered  to  the  vendee.  To  support  this 
doctrine,  13  H.  4,  4  b.  Rol.  Abr.  549,  are  both  quoted.  Then  in  what 
manner  shall  he  be  charged?  He  can  only  be  charged  as  executor; 
because  any  intermeddling  with  the  intestate's  effects  makes  him 
so.  The  cases  in  Cro.  Jac.  and  Yelv.  cited  at  the  bar  prove  it,  and 
state  the  manner  in  which  he  shall  be  charged  ?  There  is  also  another 
strong  case  on  this  point  in  Dyer  (Dy.  166,  b.).  In  short,  every  inter- 
meddling after  the  death  of  the  party  makes  the  person  so  intermed- 
dling an  executor  de  son  tort. 

Postea  to  the  plaintiff 
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Trespass  for  taking  away  and  converting  plaintiffs'  chattels.  One 
W.  G.  Priest,  keeper  of  the  Peacock  Tavern,  on  May  8,  1828,  executed 
and  delivered  to  plaintiffs  a  bill  of  sale  of  all  the  household  goods,  etc., 
in  and  about  the  Peacock  Tavern  in  consideration  of  £100  then  owing  by 
Priest  to  plaintiffs,  with  a  proviso  that  if  Priest  should  pay  the  debt  in 
stated  instalments  the  deed  should  be  void,  and  that  until  default  Priest 
should  retain  possession  of  the  goods.  On  Nov.  1,  1828,  the  defendant, 
the  sheriff  of  Middlesex,  took  in  execution  the  goods  in  question  under 
a  warrant  issued  by  creditors  of  Priest.  Plaintiffs  demanded  the  goods 
from  defendants,  who  refused  to  surrender  them,  but  sold  them  under 
the  execution. 
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The  jurj-  found  a  verdict  for  plaintiffs  for  £93  16s.,  subject  to  the 
opinion  of  the  court. 

Archbold,  for  the  plaintiffs. 

Comyn,  contra. 

Pauke,  J.  I  think  that  the  want  of  delivery  of  possession  does  not 
make  a  deed  of  sale  of  chattels  absolutely  void.  The  dictum  of  Buller, 
J.,  in  Edwards  v.  Harben,  2  T.  R.  587,  has  not  been  generally-  con- 
sidered, in  subsequent  cases,  to  have  that  import.  The  want  of  delivery 
is  only  evidence  that  the  transfer  was  colorable.  In  Benton  v.  Thorn- 
hill,  2  Marshall,  427,. it  was  said  in  argument,  that  want  of  possession 
was  not  only  evidence  of  fraud,  but  constituted  it;  but  Gibbs,  C.  J., 
^ssented  ;  and  although  the  vendor  there,  after  executing  a  bill  of  sale, 
was  allowed  to  remain  in  possession,  Gibbs,  C.  J.,  at  the  trial,  left  it  to 
the  jui-y  to  say,  whether,  under  all  the  circumstances,  the  bill  of  sale 
were  fraudulent  or  not.  It  is  laid  down  in  Sheppard's  Touchstone,  224 
(7th  ed.),  "  That  a  bargain  and  sale  may  be  made  of  goods  and  chattels 
without  any  delivery  of  any  part  of  the  things  sold ;  "  and,  afterwards, 
in  page  227,  it  is  said,  "That  the  word  '  gift '  is  often  apphed  to  mov- 
able things,  as  trees,  cattle,  household  staff,  etc.,  the  property  whereof 
ma^'  be  altered  as  well  by  gift  and  delivery  as  by  sale  and  grant,  and 
this  is,  or  may  be,  either  by  word  or  writing ;  "  and  in  a  note  to  this 
passage  by  the  editor  it  is  said,  ' '  That,  by  the  civil  law,  a  gift  of  goods 
is  not  good  without  delivery,  yet  in  our  law  it  is  otherwise,  when  there 
is  a  deed :  also  in  a  donatio  mortis  causa,  there  must  be  a  delivery." 
Then  it  is  evident  that  the  bill  of  sale,  in  this  case,  without  deliverj',  i 
conveyed  the  property  in  the  household  goods  and  chattels  to  the  plain- 1 
tiffs.  It  maybe  a  ■  question  for  a  jur^^  whether,  under  the  circum- 
stances, a  bill  of  sale  of  goods  and  chattels  be  fraudulent  or  not ;  and 
if  there  were  any  grounds  for  thinking  that  a  jury  would  find  fraud  here, 
we  might,  this  being  a  special  case,  infer  it ;  but  there  is  no  ground 
whatever  for  saying  tliat  this  bill  of  sale  was  fraudulent.  It  was  given 
for  a  good  consideration,  for  money  advanced  to  Priest  to  enable  him 
to  carry  on  his  trade,  and  his  continuance  in  possession  was  in  terms 
provided  for.  Judgment  for  the  plaintiffs.^ 


PHILLIPS   V.   EEITZ. 

16  Kan.  396.     1876. 

Brewer,  J.  This  was  an  action  of  replevin,  and  the  question  was 
as  to  the  validity  of  a  sale  claimed  to  have  been  made  by  one  I.  N. 
Phillips  to  plaintiff.  Defendant  was  sheriff  of  Johnson  County,  and 
under  an  execution  against  I.  N.  Phillips  levied  on  the  property.     The 

1  Concurring  opinions  were  delivered  by  Tentekden,  C.  J.,  Littledale,  and 
Patteson,  JJ. 
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property  consisted  of,  liverj-  stock  in  tiie  city  of  Olathe.  Plaintiff  was 
a  farmer  living  some  miles  off  in  the  country.  The  sale  was  made  at 
the  farm  of  plaintiff.  He  was  not  from  the  time  of  the  sale  to  the  time 
of  the  levy  in  Olathe,  and  I.  N.  Phillips  remained  in  the  actual  charge, 
though,  as  was  claimed,  as  the  agent  pf  plaintiff.  The  errors  alleged 
are  in  the  giving  of  instructions.  The  two  propositions  to  which  specific 
objections  are  made  are  — 

1st,  "  The  unexplained  possession  by  the  vendor,  after  the  sale,  is 
conclusive  evidence  of  fraud. 

2d,  "  The  actual  participation  b}-  the  vendee  in  the  vendor's  fraudu- 
lent intent,  is  not  necessary  to  avoid  the  sale.  It  is  enough  if  he  knew 
of  such  intent,  or  of  facts  sufficient  to  excite  the  suspicions  of  a  prudent 
man,  and  put  him  on  inquiiy." 

That  good  faith  is  as  essential  to  support  a  sale  like  the  one  before 
us,  as  a  sufficient  consideration,  will  not  be  questioned.  Twj-ne's  Case, 
3  Coke,  80,  1  Smith's  Leading  Cases,  42 ;  Baldwin  v.  Peet,  22  Texas, 
708  ;  Chandler  v.  Van  Eoeder,  24  How.  (U.  S.)  224  ;  Pulliam  v.  New- 
berry's Adm'r,  41  Ala.  168.  And  that  a  continuance  of  possession  is 
^  evidence  of  a  want  of  good  faith,  as  well  as  a  want  of  sufficient  con- 
sideration, is  settled  \>y  the  statute.  Gen.  Stat.,  p.  504,  §  3.  That 
^  possession  may  be  retained,  and  still  there  be  a  valid  sale,  is  also  clear, 
and  so  in  unmistakable  language  the  court  instructed  the  jury.  And 
this  instruction,  as  to  the  effect  of  an  unexplained  possession,  must  be 
considered  in  reference  to  and  as  qualified  by  the  other  instructions. 
There  has  been  a  vast  amount  of  controversy  as  to  the  effect  of  a  re- 
tained possession  upon  an  alleged  sale,  when  challenged  by  a  creditor, 
or  subsequent  purchaser.  It  is  all  based  upon  the  idea  that  possession 
follows  title,  and  that  where  there  is  a  transfer  of  title  there  should  be 
a  change  of  possession.  In  some  courts  it  has  been  held,  that  a  failure 
to  change  possession  is  so  inconsistent  with  a  transfer  of  title  that 
it  creates  a  presumption  of  law  against  the  alleged  sale.  This  pre- 
sumption of  law,  no  evidence  of  the  good  faith  of  the  parties,  and  of 
the  payment  of  full  consideration,  can  overthrow.  In  others,  such 
failure  to  change  possession  is  merely  evidence  against  a  sale,  which 
may  be  explained.  The  presumption  is  one  of  fact,  and  like  all  pre- 
sumptions of  fact  open  to  explanation  by  other  testimonj'.  It  is  like 
the  presumption  of  guilt  which  flows  from  the  possession  of  recentl}-- 
stolen  property.  It  casts  upon  the  possessor  the  duty  of  explanation. 
Our  statute  has  accepted  the  latter  construction,  and  provides  in  the 
section  cited,  that  "Every  sale  .  .  .  unaccompanied  by  an  actual 
and  continued  change  of  possession,  shall  be  deemed  to  be  void,  .  .  . 
until  it  is  shown  that  such  sale  was  made  in  good  faith,  and  upon 
sufficient  consideration."  In  other  words,  proof  of  actual  good  faith, 
and  payment  of  sufficient  consideration,  does  away  with  the  presump- 
I  tion  which  flows  from  a  retained  possession  —  shows  that  such  posses- 
!  sion  does  not  impl.v  a  retained  title,  or  secret  trust  —  in  short, 
explains  the  possession.    Until  it  is  so  explained,  it  is  e7idenee  against 
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the  sale  ;  and  unless  so  explained,  it  is  conclusive  evidence.  To  that 
extent,  and  onl3'  to  that  extent,  do  we  understand  the  instructions  of 
the  court,  taken  as  a  whole,  to  have  gone ;  and  in  that  is  ho  error. 
See  upon  this,  Aj-res  v.  Moore,  2  Stewart  (Ala.),  336  ;  Peck  v.  Land, 
2  Kelly  (Ga.),  1;  Fleming  v.  Townsend,  6  Georgia,  104;  Beers  v. 
Dawson,  8  Georgia,  557  ;  Robinson's  Ex'rs  v.  Robards,  15  Mo.  459. 

As  to  the  second  objection,  the  court  distinctly  charges  that  the 
vendee  must  be  a  party  to  the  fraud  to  avoid  the  sale,  and  then,  in 
another  instruction,  apparentlj' in  explanation  of  what  was  necessarj' 
to  make  him  a  party  to  the  fraud,  charged  that  it  was  enough  if  he 
knew  of  the  vendor's  fraudulent  intent,  or  of  facts  suflScient  to  put  him 
upon  inquiry.  Is  this  error?  We  think  not.  Knowledge  of  facts 
sufficient  to  excite  the  suspicions  of  a  prudent  man,  and  put  him  upon 
inquiry,  is,  as  a  general  proposition,  equivalent  to  knowledge  of  the 
ultimate  fact.  Garahj-  v.  Baj'lej',  25  Texas  (Suppt.),  294;  Pitney  y. 
Leonard,  1  Paige  Ch.  461.  And  if  the  vendee  knew  of  the  fraudulent 
intent  of  the  vendor,  and  bought  with  that  knowledge,  he  can  scarcely 
claim  to  be  a,  bona  fide  purchaser,  for  he  was  knowingly  helping  the 
vendor  to  accomplish  the  fraud  and  do  the  wrong. 

There  appearing  no  error  in  these  rulings,  the  judgment  must  be 
affirmed. 

All  the  justices  concurring. 


§  10.    Damages  foe  Breach  of  Essential  Term. 

GR:^BERT-B0RGNIS  v.  NUGENT  et  al. 

15  Q.  B.  D.  (C.  A.)  85.     1885. 

Brett,  M.  R.  I  am  of  opinion  that  the  judgment  of  my  Brother 
Denman  should  be  supported.  The  question,  first  of  all,  is,  what  are 
to  be  taken  to  be  the  facts  of  the  case  ?  I  think  my  Brother  Denman 
was  justified  in  drawing  the  conclusion  he  did  from  the  evidence 
namely,  that  the  plaintiff  came  over  and  saw  the  defendants  in  this 
country,  and  informed  them  that  he  was  about  to  complete  or  had  com- 
pleted a  contract  with  a  French  customer  in  Paris,  and  that  he  wished 
the  defendants  to  supply  skins,  which  would  enable  him  to  fulfil  the 
contract  with  his  Paris  customer,  and  that  he  would  send  them  the 
particulars  for  that  purpose.  Therefore,  when  the  plaintiff  sent  over 
to  the  defendants  the  order  to  manufacture  and  deliver  skins  of  differ- 
ent specialities  as  to  quality  and  shape,  and  other  matters,  at  different 
prices,  and  to  be  delivered  in  lots  at  different  times,  it  corresponded  in 
truth  with  a  contract  which  at  that  time  was  then  in  contemplation,  if 
not  complete  in  fact,  with  the  French  customer ;  and  the  defendants 
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really  knew,  as  a  matter  of  business,  and  for  all  practical  purposes,  that 
the  contract  which  the  plaintiff  had  made  with  the  French  customer 
was  substantially  the  same  which  he  was  making  with  the  defendants, 
though  of  course  with  this  difference,  that  as  a  matter  of  business,  the 
plaintiff  would  be  selling  to  the  Frenchman  at  a  price  greater  than  that 
which  he  was  giving  to  the  defendants.  That  is  the  extent  of  the 
knowledge  which  the  defendants  had  of  the  contract  by  the  plaintiff 
with  his  French  customer.  It  is  not  the  case  of  a  merchant  ordering 
goods  from  the  manufacturer  here  to  be  sent  and  resold  abroad,  which 
of  itself  would  tell  the  manufacturer  that  the  order  was  for  goods  to  be 
resold  at  a  profit.  It  is  more  than  that.  It  is,  that  he,  the  plaintiff, 
was  under  a  specific  and  particular  contract  with  a  particular  person, 
and  that  the  skins  were  to  enable  the  plaintiff  to  fulfil  that  contract. 

Now  the  defendants  broke  their  contract  with  the  plaintiff,  and 
thereby  disabled  the  plaintiff  from  fulfilling  his  contract,  bej'ond  a  cer- 
tain amount,  with  the  French  customer.  Now,  what  were  the  damages 
to  which,  under  those  circumstances,  the  plaintiff  was  entitled?  There 
was  no  market  for  these  goods.  If  there  had  been  a  market  for  them, 
what  the  plaintiff  would  have  been  bound  to  do,  would  have  been  to  go 
into  the  market  and  buy  the  goods,  and  so  supplj-  the  French  customer ; 
and  if  the  market  price  was  above  the  contract  price  he  would  get  the 
difference  from  the  defendants.  There  was  no  market,  therefore  the 
first  head  of  damage  is  perfectly  clear ;  he  lost  the  profit  of  five  francs 
per  skin  which  he  otherwise  would  have  made.  This  has  not  been  dis- 
puted by  the  learned  counsel  on  behalf  of  the  defendants,  and  therefore 
the  plaintiff's  right  to  £34  is  practically  admitted. 

But  then  the  plaintiff  saj's,  I  have  in  fact  not  onlj-  lost  the  profit 
which  I  should  have  made,  but  I  liaA-e  been  made  to  pay  £28  more  on 
account  of  mj'  breach  of  contract  with  my  French  customer.  Then 
comes  the  question.  Can  he  recover  from  the  defendants  that  sum  or 
any  loss  in  respect  of  damages  which  he  has  had  to  pay  to  his  French 
customer  ? 

Now,  the  cases  which  have  been  cited  are  supposed  to  be  cases  which 
carry  out  the  principles  laid  down  in  Hadle3-  v.  Baxendale,  9  Ex.  341. 
And  what  I  take  to  be  the  result  of  them  is  this  :  Where  a  plaintiff,  under 
such  circumstances  as  the  present,  is  seeking  to  recover  for  some  lia- 
bility which  he  has  incurred  under  a  contract  made  by  him  with  a  third 
person,  he  must  show  that  the  defendant,  at  the  time  he  made  his 
contract  with  the  plaintiff,  knew  of  that  contract,  and  contracted  on 
the  terms  of  being  liable  if  he  forced  the  plaintiff  to  a  breach  of  that 
contract.  If  such  sub-contract  was  not  made  known  to  him  at  all,  the 
defendant  cannot  be  made  liable  for  what  the  plaintiff  has  had  to  pay 
under  it.  If  there  be  no  market  for  the  goods,  then  the  sub-contract 
by  the  plaintiff,  although  not  brought  to  the  knowledge  of  the  defend- 
ant, the  original  vendor,  may  be  put  in  evidence  in  order  to  show  what 
was  the  real  value  of  the  goods,  and  so  enable  the  plaintiff  to  recover 
the  difference  between  the  contract  price  and  the  real  value. 
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But  where  the  sub-contract  was  fully  made  known  to  him  in  all  its 
terms,  in  my  opinion  the  defendant  would  be  liable ;  and  the  proper 
inference,  and  one  which  the  jury  might  infer,  would  be  that  he  had 
contracted  with  the  plaintiff  upon  the  terms  that  if  he  broke  his  con- 
tract he  should  be  liable  for  all  the  consequences  of  a  failure  by  the 
plaintiff  to  perform  his  sub-contract. 

Still,  however,  it  seems  to  me,  according  to  what  has  been  decided, 
that  the  original  vendor,  in  such  a  case  as  this,  is  onlj'  liable,  in  the 
case  of  a  breach  of  contract,  for  the  natural  consequences  of  so  much 
of  the  sub-contract  as  was  made  known  to  him.  If  he  were  told,  for 
instance,  that  the  contract  was  that  if  I  do  not  supply  my  purchaser 
with  the  goods  which  I  am  ordering  from  him,  my  vendor,  I  shall  have 
to  paj'  my  purchaser  £4  a  ton  for  every  ton  which  I  do  not  deliver, 
then,  if  there  be  a  breach  of  the  contract,  the  original  vendor  would 
have  to  pay  the  £4  a  ton.  But  supposing  there  was  in  the  sub-contract 
between  myself  and  mj-  purchaser  not  only  a  stipulation  that  I  should 
pay  £4  a  ton,  but,  besides  that,  I  should  be  liable  to  a  penalty  of  £5 
a  day,  although  that  is  in  the  sub-contract ;  yet  if  that  part  of  it  was  not 
made  known  to  the  original  vendor,  then  for  that  reason  and  because  it 
is  not  a  natural  consequence  of  his  bargain,  he  would  not  be  liable  to 
paj'  the  penalty  of  £5  a  daj-.  It  seems  to  me  that  the  cases  establish  ; 
that  the  original  vendor  is  to  be  liable  to  so  much  of  the  sub-contrac* 
as  was  made  known  to  him,  but  only  to  that  extent. 

Now  Borries  v.  Hutchinson,  18  C.  B.  n.  s.  445,  was  a  peculiar  case. 
It  was  tried  before  Willes,  L.  J.,  and  under  the  old  system.  There 
was  a  Russian  contract  between  the  plaintiff  and  a  third  person,  but 
the  whole  of  the  terms  of  it  were  not  made  known  to  the  defendant. 
The  court  came  to  the  conclusion,  as  an  inference  of  fact,  that  so 
much  was  made  known  to  him  as  that  it  was  a  contract  to  deliver 
goods  in  Eussia,  and  that  there  was  a  breach  of  contract  by  the  defend- 
ant. He,  the  defendant,  would  have  been  bound  to  know  that  there 
would  be  a  loss  of  profit  on  the  part  of  the  plaintiff,  if  the  contract  was 
not  followed  out,  and  therefore,  the  amount  of  profit  which  he  would 
have  made  was  paid  into  court.  Then  came  the  question  of  whether 
on  the  two  other  claims  which  the  plaintiff  made  he  could  recover? 
Now,  one  of  those  claims  was  in  respect  of  increased  freight  and  insur- 
ance which  he  had  to  pay  for  the  sending  of  the  goods  to  Russia.,  Everj- 
body  who  knows  the  Russian  trade  knows  that  the  freight  and  insur- 
ance increase  as  the  year  goes  on,  and  that  winter  freight  to  Eussia  is 
very  high.  Therefore  the  moment  it  was  known  that  there  was  a  con- 
tract to  deliver  goods  in  Russia,  that  gave  notice  to  the  defendant  that 
if  he  did  not  deliver  at  the  times  specified,  which  were,  I  suppose,  sum- 
mer times,  and  if  he  delivered  late,  the  natural  consequence  would  be 
the  plaintiff  would  have  to  pay  increased  freight  and  insurance.  The 
court,  therefore,  held  that  the  defendant  must  pay  the  increased  freight 
and  insurance.  Then  came  the  question  of  penalties.  The  particulars 
of  the  penalties  were  not  made  known  to  the  defendant,  and  he  was 
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held  not  liable  for  these.     That  case  seems  to  me  to  be  within  the  rule 
1  endeavored  to  state  at  first,  that  the  defendant  was  only  made  liable 
I  in  respect  of  the  natural  consequences  of  breach  of  so  much  of  the  con- 
I  tract  as  was  made  known  to  him. 

Now  in  the  case  of  Elbinger  Actien-Gesellshafft  v.  Armstrong,  L. 
R.  9  Q.  B.  473,  there  was  a  contract  with  a  third  person  which  was  to 
a  great  extent  made  known  to  the  defendant.  It  was  clear,  from  what 
was  known,  that  if  the  defendant  broke  his  contract  the  plaintiff  would 
be  bound  to  pay  damages  to  the  person  with  whom  he  made  the  sub- 
contract. The  only  peculiarity  of  the  case  was  the  mode  in  which  the 
jury  were  allowed  to  estimate  those  damages.  The  exact  amount  of 
the  penalties  was  not  made  known  to  the  defendant,  but  only  that  if  he 
broke  his  contract  the  plaintiff  would  have  to  paj'  damages.  Therefore 
the  court  said,  the  plaintiff  must  pay  damages ;  then  how  were  they  to 
be  ascertained?  The  court  said,  j-oii  must  not  take  the  amount  of  pen- 
alties which  the  plaintiff  has  been  made  to  pay  in  Russia,  and  say  the 
law  thereupon  determines  that  is  the  amount  of  damages,  but  the  court 
allowed  the  jurj-  to  look  to  the  amount  of  penalties  as  a  circumstance 
to  regulate  them  in  finding  what  it  was  reasonable  the  defendant  should 
pay  to  the  plaintiff. 

That  case  seems  to  me  to  be  exactly  within  the  same  rule  as  Borries 
V.  Hutchinson,  only  the  facts  were  different ;  and  therefore  the  applica- 
tion of  the  rule  was  different.  Now  apply  that  to  the  present  case. 
Here  the  defendants  knew  that  there  was  a  sub-contract  with  a  person 
in  France,  and  they  knew  the  terms  of  such  contract  to  the  extent  that 
there  were  to  be  deliveries  at  different  times  of  particular  sheepskins, 
got  up  in  a  particular  way.  What  must  thej-  then  have  known,  as 
men  of  business,  but  that  if  the  plaintiff  did  not  supply  the  skins  which 
he  had  eiigaged  upon  such  sub-contract  to  supply  to  his  customer  in 
France,  the  plaintiff  would  have  to  pay  damages  to  that  customer. 
How  then  was  Denman,  J.,  to  estimate  the  damages?  He  himself 
acted  upon  the  rule  which  to  my  mind  is  expressly  laid  down  in  Elbin- 
ger Actien-Gesellshafft  v.  Armstrong.  He  said  he  must  not  take  the 
damages  given  bj^  the  French  court  and  say,  as  matter  of  law,  those 
were  the  exact  figures  he  must  give ;  but  he  said  that  he  came  to  the 
conclusion  that  in  all  probability  the  French  court  did  that  which  was 
reasonable,  and  that,  therefore,  he  should  take  that  into  account,  and 
as  a  matter  of  fact  find  that  sum  as  the  reasonable  amount  of  damages. 
I  think  he  was  entitled  to  do  that,  and  that  so  far  from  going  against 
any  case,  he  has  followed  that  of  Elbinger  Actien-Gesellshafft  v.  Arm- 
strong. 

Under  these  circumstances,  I  think  that  the  judgment  of  the  learned 
judge  in  the  court  below  was  right. 

Baggallay,  L.  J.,  and  BowEN,  L.  J.,  concurred. 

Judgment  affirmed. 
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BLUMENTHAL  et  al.  v.  STAHLE  et  al. 
68  N.  W.  (la.)  447.     1896. 

Action  for  l.he  price  of  goods  sold  and  delivered.  Counterclaim  bj- 
defendants  for  damages  caused  by  plaintiffs'  failure  to  perform  a  previ- 
ous contract  for  the  sale  and  deliver}-  of  certain  laces.  From  judgment 
lin  favor  of  ttie  defendants,  the  plaintiffs  appealed. 

Hedge  &  Blythe,  for  appellants. 

C.  L.  Poor  and  Arthur  M.  Lewald^  for  appellees. 

RoTHROCK,  C.  J.  The  plaintiffs  are  importers  of  laces  and  other 
fancy  goods,  and  their  place  of  business  is  in  the  city  of  New  York. 
The  defendants  are  jobbers  in  millinery  goods,  having  their  place  of 
business  in  the  citj'  of  Burlington,  in  this  State.  The  plaintiffs  oai-ried 
on  their  business  by  sending  their  travelling  salesmen  out  in  search  of 
orders  for  goods  from  jobbers.  One  of  these  salesmen  appeared  at  the 
defendants'  store  in  Burlington  in  September,  1892,  and  solicited  an 
order  for  goods.  After  some  negotiations,  the  defendants  gave  the 
salesman  an  order  for  about  $800  worth  of  laces,  which  the  plaintiffs 
undertook  to  import  from  some  other  country,  and  deliver  to  the  de- 
fendants from  the  1st  to  the  1.5th  da}-  of  January,  1893.  The  goods 
vere  not  imported  and  delivered  by  that  time.  The  order  was  mislaid 
by  the  plaintiffs  or  their  salesmen,  and  when  the  time  for  delivery  had 
about  expired  the  defendants  wrote  letters  of  inquiry,  and  the  letters 
were  answered,  and  there  was  then  no  time  to  import  the  goods  so  as 
to  fill  the  order  within  the  time  agreed  upon.  •  The  defendants  then 
purchased  laces  from  other  dealers,  and  later  on  they  made  a  purchase 
of  the  plaintiffs  of  about  $500  worth  of  laces,  as  we  understand  it, 
upon  a  new  order.  When  this  order  was  filled,  the  defendants  remitted 
$300,  and  refused  to  pay  the  balance,  and  made  a  claim  for  damages 
for  the  failure  of  the  plaintiffs  to  perform  the  contract  made  for  the 
laces  to  be  imported. 

The  defendants  carried  on  their  business  by  sending  out  travelling 
salesmen  to  take  orders  for  goods,  and  they  told  the  salesman  of  the 
plaintiffs  that  they  wanted  to  send  out  travelling  men  about  the  15th 
day  of  January,  and  there  is  evidence  in  the  case  that  the  time  named 
was  about  the  proper  time  to  put  travelling  men  on  the  road  to  take 
orders  for  the  next  spring  trade.  One  item  of  damages  claimed  by  the 
defendants,  was  that,  by  reason  of  the  failure  of  plaintiffs  to  perform 
their  contract,  the  defendants'  salesmen  were  idle  for  about  two  weeks 
before  a  supply  of  goods  could  be  obtained  by  defendants  from  other 
dealers.  It  is  said  that  this  demand  for  damages  is  too  remote ;  that 
to  permit  a  recovery  for  the  delay  was  a  violation  of  the  well-known 
rule  of  law  that  damages  for  the  breach  of  a  contract  are  limited  to 
such  as  may  fairly  be  supposed  to  have  entered  into  the  contemplation  of 
the  parties  when  they  made  the  contract.    This  is  a  brief  statement  of 
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the  doctrine.  But  it  is,  in  substance,  the  rule,  as  has  been  many  times 
announced  in  adjudged  cases.  It  is  not  denied  that  Haj-nes,  the 
travelling  salesman  of  the  plaintiffs,  was  advised  of  the  time  when  the 
defendants  desired  to  put  their  salesmen  on  the  road.  Surely,  it  was 
not  necessary,  to  recover  damages,  that  defendants  should  show  that 
they  told  Haynes  that,  if  they  sent  their  salesmen  out  later,  or  had  to 
wait  for  that  time  for  the  laces,  their  salesmen  would  be  idle,  and  that 
other  jobbers  would  be  in  advance  of  them  in  securing  the  spring  trade. 
In  determining  the  question  of  damages  in  such  a  case,  the  seller  ought 
to  be  held  to  have  in  contemplation  the  ordinarj'  and  usual  methods  of 
I  the  business  of  the  purchasers,  or  of  the  trade  with  which  he  transacts 
business.  .  .  . 

The  judgment  of  the  district  court  should  be  affirmed. 


§  11.    Damages  foe  Breach  of  Waekantt. 

COYLE  ET  AL.  V.  BAUM. 
3  Okl.  695:  41  Pac.  389.     1895. 

B0EFORD,  J.  This  was  an  action  brought  by  Joe  Baum  against 
Coyle  &  Smith  to  recover  damages  alleged  to  have  resulted  to  plain- 
tiflTs  horses  by  feeding  oats  containing  castor  beans,  which  he  had 
purchased  from  the  defendants.  There  was  a  trial  bj-  jurj',  and  ver- 
dict for  plaintiff  for  $570.  The  jury  also  returned  special  findings  of 
fact.  Motion  for  new  trial  was  made  and  overruled,  and  judgment 
rendered  on  the  verdict.  The  defendants  bring  the  case  here  upon  a 
petition  in  error.  .  .  . 

The  first  ruling  complained  of  is  the  action  of  the  trial  court  in  re- 
fusing to  give  instruction  numbered  4,  requested  by  the  defendants. 
The  instruction  is  as  follows:  "The  buj-er  of  an  article  upon  an  im- 
plied warrant}-  of  quality  or  fitness  has  two  remedies  upon  the  discovery 
of  the  breach  thereof.  He  may  either  return  the  goods  purchased,  and 
demand  the  purchase  mone}'  to  be  returned  to  him,  or  he  may  retain 
the  goods  and  sue  for  his  damages.  The  one  remedj'  is  exclusive  of 
the  other,  and  if  you  find  from  the  evidence  that  the  oats  were  sold  by 
the  defendants  to  the  plaintiff  upon  the  agreement  or  understanding 
that  they  were  to  be  fed  to  the  horses  of  the  plaintiff,  and  that  such 
oats  contained  castor  beans,  and  that  the  plaintiff,  after  the  discovery 
of  that  fact,  returned  said  oats  and  received  a  return  from  the  defend- 
ants of  his  purchase  price,  after  knowing  the  dangerous  consequences 
of  their  use,  the  plaintiff's  election  to  receive  a  return  of  the  purchase 
monej'  for  his  oats  would  constitute  a  waiver  of  any  right  to  prosecute 
this  action  for  damages,  and  if  jou  find  such  to  be  the  fact,  it  will  be 
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j-our  duty  to  return  a  verdict  for  the  defendants."  This  instraction 
does  not  contain  a  correct  exposition  of  the  law,  as  applicable  to  the 
case  at  bar.  The  question  as  to  whether  or  not  the  return  of  the 
unused  portion  of  the  oats  and  a  repayment  of  the  purchase  price  for^ 
them  was  a  satisfaction  of  the  entire  claim  of  Baum  was  a  question  for 
the  jury  to  determine  from  all  the  facts  and  the  intention  of  the  parties. 
If  all  the  oats  had  been  returned,  and  the  entire  purchase  price  repaid, 
it  would  have  presented  a  different  question.  The  sale,  as  to  the  por- 
tion of  the  oats  used,  was  not  rescinded,  and  could  not  have  been. 
The  damage  was  done  by  the  portion  used,  and  not  by  the  portion 
returned.  It  was  a  new  and  independent  agreement  to  take  back  the 
oats  not  used,  and  repay  the  consideration,  and  could  only  be  a  repu- 
diation of  the  former  agreement  to  that  extent ;  and  in  the  absence  of 
an  agreement  to  settle  the  damages  occasioned  by  the  breach  of  the  , 
warranty  as  to  the  used  portion,  and  as  to  which  tiie  sale  had  become 
absolute,  the  right  of  action  would  still  exist.  The  authorities  cited 
by  counsel  for  plaintiffs  in  error  do  not  support  their  position. 

[Alden  v.  Thurber,  149  Mass.  271  ;  Eogers  y.  Rogers,  139  Mass. 
440  ;  Thornton  v.  Wynn,  12  Wheat.  193  ;  Chapman  v.  Searle,  3  Pick. 
38  ;  Prescott  v.  Wright,  4  Gray,  461,  and  Park  v.  Richardson,  81  Wis. 
399,  were  discussed  by  the  judge.] 

Philadelphia  Whiting  Co.  v.  Detroit  White  Lead  Works,  58  Mich. 
29,  is  another  case  relied  upon  by  counsel  for  plaintiffs  in  error.  We 
find  nothing  in  the  case  to  support  their  contention.  The  Philadelphia 
Whiting  Companj'  sold  to  the  white  lead  works  300  barrels  of  the  best 
commercial  whiting,  to  be  used  in  manufacturing  putty.  After  using 
several  barrels  of  the  whiting  in  the  manufacture  of  putty  for  their 
trade,  they  found  it  of  an  inferior  qualitj-,  and  so  notified  the  vendors, 
and  stored  the  remainder  for  the  use  of  the  vendors,  and  refused  to 
pay  for  same.  The  vendors  sued  for  the  purchase  price.  The  vendees 
set  up  the  breach  of  contract  and  damages ;  and  they  recovered  judg- 
ment against  the  vendors  for  $509.20.  The  vendors  appealed.  The 
only  questions  determined  bj'  the  appellate  court  were:  (1)  Where 
the  contract  for  sale  of  goods  is  made  by  letter,  such  letter  or  letters 
are  the  only  evidence  that  can  properly  be  introduced  to  show  what 
the  contract  between  the  parties  was.  (2)  Where  the  character  of 
the  goods  purchased  is  such  that  their  quality  cannot  be  determined 
by  looking  at  and  examining -them,  but  by  actual  use  only,  the  pur- 
chaser will  be  entitled  to  a  reasonable  time  in  which  to  test  the  goods 
and  ascertain  whether  they  are  the  kind  ordered,  and,  until  this  ques- 
tion is  determined,  the  retention  of  the  goods  does  not  amount  to  an 
acceptance  thereof.  Evidently  the  foregoing  case  treated  of  a  con- 
ditional sale,  where  the  ownership  of  the  property  never  passed  to  the 
vendees,  and  on  the  discovery  of  the  inferior  quality  of  the  goods  they 
had  a  right  to  reject  the  goods  and  refuse  payment.  It  was  not  a 
rescission  of  the  contract,  but  a  refusal  to  consummate  a  contract. 
In  said  case  it  was  contended,  on  appeal,  that  the  trial  court  should 

36 
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have  allowed  the  plaintiffs  to  recover  for  the  value  of  the  42  barrels 
used  by  the  vendees  in  testing  the  whiting,  before  they  found  out  its 
inferioritj'.  On  this  question  the  Supreme  Court  of  Michigan  said : 
"  Had  this  been  done,  simple  justice  would  have  required  the  allow- 
ance to  the  defendant  of  the  damages  it  sustained  in  the  use  it  made 
of  the  plaintiff's  goods  in  testing  the  qualitj-,  and  this,  according  to 
the  undisputed  testimony,  was  at  least  $1,000.  So  that  it  clearlj- 
appears  the  plaintiff  has  not  been  injured  by  the  action  of  the  court 
on  this  point.  Certainly  the  defendant  derived  no  benefit  from  the 
amount  used."  The  principle  announced  above  is  applicable  to  the 
case  at  bar.  Coyle  &  Smith  received  and  retained  paj'  for  the  portion 
of  the  oats  that  were  used  before  their  poisonous  quality'  was  dis- 
covered, and  simple  justice  would  require  the  allowance  to  Baum  of 
the  damages  he  sustained  in  the  use  he  made  of  the  oats  that  were 
fed  to  his  horses.  .  .  . 

The  jury  found  specially  that  the  defendants  sold  to  plaintiff  20  bush- 
els of  oats  at  the  price  of  35  cents  per  bushel ;  that  it  was  a  part  of  the 
agreement  at  the  time  of  the  sale  that  said  oats  were  being  sold  for  the 
purpose  of  being  fed  to  plaintiff's  livery  horses,  and  that  said  oats 
contained  castor  beans  at  the  time  they  were  so  sold ;  that  the  plaintiff 
did  not  see  or  inspect  the  oats  at  or  prior  to  the  purchase,  nor  did  he 
go  into  the  bin  where  the  oats  were,  and  look  at  them,  prior  to  the  pur- 
chase. Thej-  further  found  that  the  defendants  were  handling  castor 
beans  as  a  part  of  their  business,  and  they  did  not  inform  plaintiff  of 
such  fact.  The  general  verdict  was  for  the  plaintiff,  assessing  his  dam- 
ages at  $180  for  loss  of  horses  by  death  ;  f  205  for  injury  to  his  other 
horses  ;  f  35  for  doctor's  bills  and  medicine  ;  $150  for  injury  and  loss  to 
his  business  by  being  deprived  of  the  use  of  his  horses,  occasioned  by 
their  sickness.  There  is  no  evidence  of  an  express  warranty-  at  the 
time  of  the  sale,  and  hence  the  jury  must  have  found  the  warranty  im- 
plied from  the  sale  itself,  and  the  law  as  given  by  the  court.  .  .  . 

It  is  next  contended  that  the  court  erred  in  admitting  proof  and 
giving  instructions  as  to  the  measure  of  damages.  The  court  in- 
structed the  jurj^  that  if  thej'  found  for  the  plaintiff,  the  measure  of 
his  recovery  would  be :  (1)  The  value  of  the  horses  which  died  from 
the  efl'ects  of  the  poisonous  substance  in  the  oats.  (2)  Damages  result- 
ing from  a  permanent  injury  to  the  living  horses,  occasioned  by  eating 
the  oats  and  beans.  (3)  The  loss  to  plaintiffs  business  for  use  of  his 
horses  during  the  time  thej-  were  sick.  (4)  The  amount  of  money  ex- 
pended by  plaintiff  in  the  proper  treatment  of  the  sick  animals.  This 
instruction  is  as  favorable  to  the  defendants  as  they  could  expect.  All 
the  elements  of  damage  embraced  in  the  instruction  are  traceable 
directly  to  the  use  of  the  castor  beans,  and  are  the  actual  and  necessary 
results  of  feeding  the  horses  the  poisoned  oats.  The  instruction  is 
within  the  rule  laid  down  by  Sutherland  on  Damages  (vol.  i.  p.  56). 
"There  must  not  only  be  a  legal  connection  between  the  injury  and 
Ihe  act  complained  of,  but  such  nearness  in  the  order  of  events,  and 
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closeness  in  the  relation  of  cause  and  effect,  that  the  influence  of  the 
injurious  act  may  predominate  over  that  of  other  causes,  and  concur  to 
produce  the  consequence,  or  be  traced  to  those  causes."  The  measure 
of  damages  in  ordinary  cases  of  injury  of  personal  property,  where  the 
property  is  not  entirely  lost  or  destroyed,  or  substantially  so,  but  is  only 
impaired  in  value  or  partially  destroj'ed,  is  the  difference  between  the 
value  before  the  injury  and  immediately  thereafter,  and  reasonable 
expense  incurred,  or  value  of  time  spent  in  reasonable  endeavors  to 
preserve  or  restore  the  property  injured.  Field,  Dam.  621 ;  Eastman 
V.  Sanborn,  3  Allen,  594 ;  Harrison  v.  Railroad  Co.,  88  Mo.  625.  And 
in  case  of  injurj',  in  addition  to  the  above,  the  temporary  loss  of  its 
use,  and  interest  from  date  of  action.  Railroad  Co.  v.  Hudson,  62  Ga. 
679  ;  Jackson  v.  Railroad  Co.,  74  Mo.  526  ;  Meyers  v.  Railroad  Co.,  64 
Mo.  542;  Railway  Co.  v.  Johnston,  74  111.  83.  It  is  the  duty  of  a 
party  to  protect  himself  from  the  injurious  consequences  of  the  wrong- 
ful act  of  another,  if  he  can  do  so  by  ordinary  care  and  effort,  and  at 
moderate  and  reasonable  expense ;  and  for  such  reasonable  exertion 
and  expense  in  that  behalf  the  wrongdoer  is  liable.  3  Pars.  Cont.  178. 
"  Expenses  incurred  in  good  faith,  in  attempting  a  cure,  may  be  re- 
covered, in  addition  to  the  actual  value  of  the  animal  at  the  time  the 
injury  occurred,  in  a  suit  for  damages  for  an  injury  to  an  animal  by 
which  it  was  rendered  entirely  worthless  ;  although  the  defendant  was 
not  consulted  in  relation  to  the  matter  of  the  attempted  cure."  Ellis  v. 
Hilton  (Mich.),  43  N.  W.  1048  ;  "Watson  v.  Lisbon  Bridge,  14  Me.  201 ; 
Murphy  v.  McGraw  (Mich.),  41  N.  W.  917;  Long  v.  Clapp,  15  Neb. 
417.  "  The  damage  to  be  recovered  must  always  be  the  natural  and 
approximate  consequence  of  the  act  complained  of,"  says  Mr.  Green- 
leaf,  and  those  results  are  proximate  which  the  wrongdoer,  from  his 
position,  must  have  contemplated  as  the  probable  consequence  of  his 
fraud  or  breach  of  contract.  Smith  v.  Bolles,  132  U.  S.  125.  We 
find  no  objection  to  the  instruction  on  the  measure  of  damages,  and, 
as  the  proof  was  limited  to  the  character  of  damages  embraced  in  the 
instructions,  there  was  no  error  on  this  question.  .  .  . 

The  judgment  of  the  district  court  is  affirmed. 


CHAPTER  VI. 
§  1.    Buyer's  Duty  to  Take  Title. 

JENNER  V.  SMITH. 

L.  R.  4  C.  P.  270.     1869. 

Keating,  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
The  action  is  brought  to  recover  the  price  of  two  pockets  of  hops  as 
sold  and  delivered  and  bargained  and  sold.  It  appears  that  the  parties 
met  in  October,  1867,  at  Weyhill  Fair,  and  that  it  was  orally  agreed 
between  them  that  the  defendant  should  purchase  of  the  plaintiff  two 
pockets  of  Carpenter's  Sussex  hops,  which  were  then  in  the  fair,  and 
had  been  inspected  by  the  defendant,  at  £9  per  cwt.,  and  also  two 
pockets  of  Thorpe's  hops,  of  which  a  sample  was  shown,  at  £7  15s. 
per  cwt.  After  the  purchase  had  been  agreed  on,  the  defendant  was 
informed  that  the  latter  wer-e  lying  in  a  warehouse  in  London,  and  he 
requested  that  they  might  be  left  there  until  he  sent  word  that  he  was 
ready  to  receive  them.  On  the  4th  of  November  the  plaintiff  sent  an 
invoice  describing  the  numbers,  weight,  and  price  of  the  four  pockets, 
with  an  intimation  that  the  two  pockets  of  Thorpe's  were  lying  at  the 
warehouse  to  the  defendant's  orders.  The  plaintiff  had  three  pockets 
of  Thorpe's  hops  at  the  warehouse ;  and  he  had  in  the  mean  time  gone 
to  the  warehouse  and  directed  the  warehouse-keeper  to  put  certain 
marks  upon  two  of  them,  to  indicate  that  they  were  sold  and  were  to 
wait  the  orders  of  the  purchaser.  No  alteration,  however,  was  made 
in  the  books  of  the  warehouse-keeper ;  nor  was  any  intimation  of  this 
appropriation  of  the  two  pockets  given  to  the  defendant  until  the  4th 
of  November,  when  the  invoice  was  forwarded  to  him.  The  defendant 
declined  to  accept  the  two  pockets.  At  the  trial  various  objections 
were  urged.  It  was  said,  amongst  other  things,  that  there  was  no 
contract  as  to  the  two  pockets  of  Thorpe's  hops  to  bind  the  defendant 
within  §  17  of  the  statute  of  frauds;  that  the  contracts  for  the  pur- 
chase of  the  two  pockets  of  Carpenter's  hops  and  for  the  two  pockets 
of  Thorpe's  were  distinct  contracts  ;  and  that,  consequently,  there  had 
been  no  delivery  or  part-payment  to  take  the  case  out  of  the  statute. 
My  Brother  Brett  ruled  that  the  contract  was  entire,  and  the  objection 
founded  upon  the  statute  of  frauds  was  thus  got  rid  of.  Then  came 
the  question  whether  the  count  for  goods  sold  and  delivered  or  goods 
bargained  and  sold  could  be  maintained,  the  property  in  the  goods  not 
having  passed.  Upon  this  my  Brother  Brett  nonsuited  the  plaintiff, 
but  gave  leave  to  move  to  enter  a  verdict  for  the  plaintiff  for  the  price 
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of  the  two  pockets  in  dispute,  j-eserving  power  to  the  court  to  draw 
such  inferences  as  a  jury  might  draw.  The  question  before  us,  there- 
fore, is,  whether,  upon  the  facts  proved,  we  can  see  that  the  property 
in  the  hops  passed  to  the  defendant  so  as  to  make  him  liable  in  this 
action.  The  general  rule  of  law  was  not  contested  on  the  part  of  the 
plaintiff,  that,  where  an  article  (not  specific)  is  sold,  but  something  re- 
mains to  be  done  by  the  vendor  before  it  is  despatched  to  the  vendee, 
no  property  passes  by  the  contract  of  sale.  It  was  contended  on  the 
part  of  the  defendant  that  much  remained  to  be  done  before  the  prop- 
erty could  pass,  —  that,  the  hops  having  been  sold  by  sample,  they 
would  require  to  be  inspected,  and  to  be  weighed,  in  order  to  ascertain 
the  price.  On  the  other  hand,  it  was  urged  that,  though  that  may  be 
so  as  a  general  rule,  Aldridge  v.  Johnson,  7  E.  &  B.  885,  26  L.  J.  Q. 
B.  296,  and  other  cases,  show  that,  if  it  appears  from  the  contract  that 
the  vendee  has  made  the  vendor  his  agent  for  the  purpose  of  weighing 
and  doing  all  the  other  acts  necessary  to  be  done  to  pass  the  property, 
the  property  in  the  goods  will  pass  so  soon  as  those  acts  are  done.  It 
is,  however,  observable  that  in  Aldridge  v.  Johnson  the  bulk  of  the 
barley  had  been  inspected  and  approved,  and  all  that  remained  to  be 
done  was  to  sever  and  measure  the  portion  to  be  appropriated  to  the 
vendee ;  and  that  the  vendor  had  filled  a  number  of  sacks  which  had 
been  sent  by  the  vendee,  therebj'  measuring  it.  The  barlej'  which  was 
to  be  appropriated  to  the  fulfilment  of  the  contract  was  therefore 
severed  from  the  bulk  and  measured  with  the  assent  of  both  parties. 
There  could  be  no  doubt  that  the  property  in  the  barley  so  dealt  with 
passed.  Mr.  Lloj'd  sought  to  bring  the  present  case  within  that  by 
saying  that  a  similar  extensive  authority  was  conferred  by  the  defend- 
ant on  the  plaintiff  in  this  case.  I  cannot  draw  anj-  such  inference 
from  the  facts  proved  here  ;  on  the  contrary,  I  think  they  negative  it. 
I  cannot  suppose  that  the  defendant  meant  to  part  with  the  right  of  ob- 
jecting to  the  correspondence  of  the  hops  with  the  sample,  or  of  insist- 
ing on  the  weight  being  ascertained,  before  the  property  passed.  It 
is  true,  there  was  an  intimation  to  the  warehouse-keeper  that  the  two 
pockets  numbered  one  and  three  had  been  sold  to  the  defendant ;  but 
no  transfer  was  made  in  his  books,  and  he  still  held  them  at  the  charge 
and  at  the  risk  of  the  vendor.  I  think  it  is  impossible  for  the  court 
to  draw  the  inference  that  an  authority  such  as  was  given  in  Aldridge 
V.  Johnson,  7  E.  &  B.  885,  26  L.  J.  Q.  B.  296,  was  given  here  ;  and 
if  no  such  authority  was  given,  the  case  is  brought  within  the  multitude 
of  authorities  in  which  it  has  been  held  that,  where  there  is  a  sale  of 
unascertained  goods  with  reference  to  which  something  remains  to  be 
done  by  the  vendor  before  delivery  to  the  vendee,  no  property  passes 
until  that  has  been  done.  Rule  discharged.^ 

1  Brett,  J.,  delivered  a  concurring  opinion,  which  concluded  as  follows  :  "TJnde* 
the  circumstances,  therefore,  it  is  impossible  to  say  that  the  property  passed ;  cons& 
quently  the  plaintiff  cannot  recover  as  for  goods  bargained  and  sold." 
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MOODY  V.  BROWN. 
34  Me.  107.    1852.    Keported  supra,  p.  168. 


UNEXCELLED  FIRE  WORKS  v.  POLITES. 
130  Pa.  St.  536.     1889.    Reported  supra,  p.  173, 


BUTLER  V.  BUTLER. 
''  77  N.  Y.  472.     1879. 

Danfoeth,  J.  The  plaintiff  submitted  a  proposition  in  writing  to 
the  defendant,  and  it  was  in  lilje  manner  accepted.  By  it  the  plaintiff 
said :  "  I  propose  to  furnish  j-ou,  for  your  hotel  in  Luzerne,  N.  Y.,  one 
of  Butler's  Gas  Generators  and  Holders.  .  .  .  The  holder  to  be  of 
sufficient  capacity  to  contain  fifteen  hundred  cubic  feet  of  gas.  To 
furnish  all  pipes  to  connect  the  generator  with  the  holder,  and  the 
holder  with  the  main  pipe  leading  to  the  hotel ;  all  weights  and  chains, 
sheaves  and  pulleys  to  support  and  balance  the  holder.  All  labor  for 
putting  up  and  setting  the  retorts,  and  hanging  the  holder,  and  con- 
necting the  pipes  as  before  mentioned,  and  a  sufficient  air-mixing 
meter,  for  the  sum  of  $1,500.  You  (the  defendant)  are  to  furnish  the 
tank  and  house  for  holder  and  generator,  and  gallows  frame  for  support 
of  holder,  to  pay  the  freight  on  the  machine  from  New  York,  and  board 
one  mechanic  while  putting  up  and  connecting  as  above,  exclusive  of 
the  cost  of  the  machine,  and  furnish  one  man  to  help  rivet  the  gas- 
meter.  I  guarantee  .  .  .  that  the  machine  shall  be  put  up  in  the  best 
and  most  workmanlike  manner  and  all  ready  to  make  gas  bj'  June  7,  if 
your  part  of  the  work  does  not  delay  us.  Payments  to  be  S500  cash 
when  the  works  are  on  that  ground,  $500  in  one  bond,  due  September 
25, 1872,  and  $500  in  one  bond,  due  September  25, 1873,  with  interest." 

The  plaintiff  in  his  complaint  alleges  that  he  "  delivered  the  gas- 
works to  the  defendant  at  Luzerne  in  accordance  with  the  contract ; " 
avers  a  constant  readiness  on  his  part  "  to  set  the  same  up  and  make 
the  connections  in  accordance  with  the  agreement,"  but  says,  "the 
defendant  has  never  permitted  him  to  do  so,"  and  for  breach,  that  the 
defendant,  "except  to  pay  freight  charges  on  said  gas-works,  has 
wholly  failed  to  perform  the  agreement  on  his  part,  and  has  not  paid 
the  sum  of  $1,500,  and  for  that  sum,  with  interest,  he  demands 
judgment." 
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Upon  the  trial  the  referee  found  in  accordance  with  the  complaint, 
and  among  other  things,  "  That  the  plaintiff  delivered  the  gas-works 
to  the  defendant  at  Luzerne  ;  that  the  extra  expense  which  the  plaintiflf 
would  have  incurred  to  set  the  same  up  and  make  the  connections  is 
$100 ; "  and  deducting  that  from  the  contract-price  finds  that  the 
plaintiff  is  entitled  to  recover  the  balance,  and  directs  judgment  there- 
for with  interest  from  the  1st  of  July,  1871.  The  defendant  excepted 
to  these  findings,  and  the  exceptions,  I  think,  are  well  taken.  The  con- 
tract is  single  and  entire.  If  performed  by  the  plaintiff  he  would  be 
entitled  to  recover  the  full  sum  of  $1,500,  part  in  cash,  part  in  bonds. 
He  was  not  to  furnish  materials  and  perform  labor  upon  them  for  the 
defendant,  but  from  his  own  materials  and  by  his  own  labor  furnish  to 
the  defendant,  properly  affixed  to  his  premises,  a  completed  machine 
of  a  particular  kind,  "  all  read^'  to  make  gas." 

It  is  not  pretended  that  this  has  been  done ;  on  the  contrary,  the 
defendant  has  not  permitted  him  to  do  it,  —  g,nd  as  the  contract-price 
is  not  divisible,  there  is  no  ground  on  which  a  recovery  can  be  had  for 
any  part  of  it.  Inchbald  v.  Western,  etc.,  17  C.  B.  n.  s.  733  ;  Planche 
V.  Colburn,  8  Bing.  14.  Nor  is  it  in  any  sense  true  that  the  gas-works 
have  been  delivered  to  the  defendant.  Certain  materials,  among  others 
sheet  and  other  kinds  of  iron,  in  bundles  and  rolls,  castings,  grates, 
rings,  retort  covers,  and  "  one  machine  bottom,"  which,  when  properly 
arranged  and  joined  together,  may  compose  a  machine,  were  delivered 
bj'  the  plaintiff  to  a  common  carrier,  who  received  them  at  "  owner's 
risk."  Thej'  were  marked  B.  C.  B.  for  B.  C.  Butler,  Luzerne,  N.  Y., 
and  the  defendant  paid  the  freight  upon  them.  Even  these  things 
did  not  thereby  become  his  property ;  the  freight  was  paid  in  execu- 
tion of  the  contract,  but  the  goods  remained  the  goods  of  the  plain- 
tiff. If  lost  during  transportation,  or  if  destroyed  after  reaching  the 
place  of  destination,  the  plaintiff  would  have  to  bear  the  loss.  He 
could  change  their  destination,  and  make  such  use  of  them  as  he  saw 
fit.  His  creditors  could  take  them  in  execution,  Atkinson  v.  Bell,  8 
B.  &  C.  277,  for  the  defendant  was  to  have,  not  these  articles,  as 
separate  parts  or  members  from  which  b}-  the  application  of  skill 
and  labor  a  machine  could  be  constructed,'but  a  complete  thing, 
placed  upon  his  own  premises,  of  the  required  capacity  and  ready 
for  use ;  and  until  that  was  furnished  the  property  in  these  chattels 
did  not  pass  from  the  plaintiff.  Atkinson  v.  Bell,  8  B.  &  C.  277 ; 
Johnson  v.  Hunt,  11  Wend.  137 ;  Tripp  v.  Armitage,  4  M.  &  W.  698  ; 
Andrew  v.  Dieterich,  14  Wend.  35  ;  Andrews  v.  Durant,  11  N.'Y.  35 ; 
62  Am.  Dec.  55  ;  Ward  v.  Shaw,  7  Wend.  404  ;  Decker  v.  Furniss,  14 
N.  Y.  611 ;  Clark  v.  Bulmer,  11  M.  &  W.  243.  Doubtless  the  plaintiff 
may  in  this,  as  in  other  cases  where  the  performance  of  a  contract  has 
been  prevented  by  the  act  or  omission  of  the  other  partj',  recover  what 
he  has  lost  thereby,  if  anything,  or  the  damages  sustained,  if  any. 
Hosmer  v.  Wilson,  7  Mich.  294  ;  74  Am.  Dec.  716.  Such  a  case  how- 
ever was  not  presented  to  the  referee,  nor  was  it  suggested  by  the 
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pleadings.  The  plaintiff  neither  claimed  nor  proved  damages  arising 
from  the  breach  of  the  contract,  nor  from  being  prevented  from  per- 
forming it.  On  the  contrary  the  cause  of  action  was  treated  by  the 
plaintiff  and  referee  and  by  the  court  below  as  one  where  property  bar- 
gained for  had  been  delivered  and  title  vested  in  the  purchaser,  and  for 
which  therefore  the  plaintiff,  within  well-settled  rules  of  law,  might 
maintain  the  action  and  recover  the  purchase-price.  And  such  is  the 
contention  of  the  learned  counsel  for  the  respondent  upon  this  appeal. 
There  is  however  nothing  in  the  evidence  to  warrant  that  view  of  the 
case,  or  permit  the  application  of  such  rule  of  law. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

All  concur.  Judgment  reversed. 


TUFTS  V.  GRIFFIN. 

107  N.  C.  47 :  12  S.  E.  68.    1890. 

Shephekd,  J.  This  is  a  case  of  first  impression  in  this  State.  We 
have  here  an  absolute  promise  of  the  defendant  to  paj'  the  plaintiflf 
a  certain  sum,  it  being  the  balance  of  the  purchase  money  due  the 
plaintiff  upon  the  sale  of  a  soda  apparatus  to  the  defendant.  The  sale 
was  a  conditional  one,  see  Clayton  v.  Hester,  80  N.  C.  275  ;  Friek  v. 
Billiard,  95  N.  C.  117;  and  the  cases  cited,  and,  under  the  contract, 
the  defendant  took  the  apparatus  into  his  possession,  and  used  it  in  all 
respects  as  his  own.  Without  any  negligence  on  the  part  of  the  de- 
fendant and  before  any  default  in  the  payment  of  the  purchase  monej-, 
the  property  was  destroyed  by  fire.  The  question  is,  who  shall  bear 
the  loss  ?  The  defendant  insists  that  it  should  fall  upon  the  plaintiff 
because  the  transaction  amounted  to  nothing  more  than  an  executory 
agreement  to  sell,  and  that,  inasmuch  as  the  plaintiflf  cannot  now  per- 
form the  contract,  the  defendant  should  not  be  compelled  to  pay.  It 
is  verj'  true  that  such  contracts  are  sometimes  called  "  executorj',"  as 
in  the  case  of  Ellison  v.  Jones,  4  Ired.  48,  and  -  the  vendee  is  also 
termed  a  "bailee,"  Perry  r.  Young,  105  N.  C.  466;  but  it  must  be 
observed  that  these  expressions  are  used  in  reference  to  the  strict, 
legal  title  to  the  property,  and  they  can  therefore  have  no  influence  iu 
the  determination  of  the  present  question,  which  is  purely  one  of  con- 
siderations for  an  absolute  promise  to  pay.  The  recent  decision  in, 
Burnley  v.  Tufts,  66  Miss.  49,  is  directly  in  point.  There,  it  seems, 
that  this  same  plaintiflf  sold  a  soda  apparatus  under  a  contract  precisely 
similar  to  this,  and  the  property  was  destroyed,  as  in  this  case,  after 
some  of  the  notes  had  been  paid,  and  before  the  maturity  of  the  others. 
The  court  decided  that  the  plaintiff  was  entitled  to  recover  the  amount 
due  upon  the  remaining  notes.  As  we  entirely  concur  in  the  reasoning 
upon  which  the  decision  is  based,  we  will  reproduce  a  part  of  the  Ian- 
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guage  of  the  opipion.  The  court  says :  "  Burnley  unconditionally  and 
absolutely  promised  to  pay  a  certain  sum  for  the  property,  the  posses- 
sion of  which  he  received  from  Tufts.  The  fact  that  the  property  has 
been  destroyed  while  in  his  custody,  and  before  the  time  for  the  pay- 
ment of  the  note  last  due,  on  payment  of  which  only  his  right  to  the 
legal  title  of  the  property  would  have  accrued,  does  not  relieve  him  of 
payment  of  the  price  agreed  on.  He  got  exactly  what  he  contracted 
for,  —  viz.,  the  possession  of  the  propertj',  and  the  right  to  acquire  an 
absolute  title  by  payment  of  the  agreed  price.  The  transaction  was 
something  moi-e  than  an  esecutorj-  conditional  sale.  The  seller  had 
done  all  he  was  to  do  except  to  receive  the  purchase  price.  The  pur- 
chaser had  received  all  that  he  was  to  receive  as  the  consideration  of 
his  promises  to  pay.  The  inquirj'  is  not  whether,  if  he  had  foreseen 
the  contingency  which  has  occurred,  he  would  have  provided  against  it, 
nor  whether  he  might  have  made  a  more  prudent  contract ;  but  it  is 
whether  by  the  contract  he  has  made  his  promise  absolute  or  condi- 
tional. The  contract  was  a  lawful  one,  and,  as  we  have  said,  imposed 
upon  the  buyer  an  absolute  obligation  to  pay.  To  relieve  him  from 
this  obligation,  the  court  must  make  a  new  agreement  for  the  parties, 
instead  of  enforcing  the  one  made,  which  it  cannot  do."  As  is  said  in 
the  foregoing  extract,  the  vendor  has  done  all  that  he  was  required  to 
do,  and  the  transaction  amounted  to  "  a  conditional  sale  to  be  defeated 
upon  the  non-performance  of  the  conditions.  .  .  .  The  vendee  had  au 
interest  in  the  property  which  he  could  convej',  and  which  was  attacli- 
able  bj'  his  creditors,  and  which  could  be  ripened  into  an  absolute  title 
by  the  performance  of  the  conditions."  1  Whart.  Cont.  §  617.  The 
vendee  had  the  actual,  legal,  and  rightful  possession  with  a  right  of 
property  upon  the  payment  of  the  money.  Vincent  v.  Cornell,  13  Pick. 
296.  The  vendor  could  not  have  interfered  with  this  possession  "until 
a  failure  to  perform  the  conditions."  Newhall  v.  Kingsbury,  131 
Mass.  445.  Having  acquired  these  rights,  under  the  contracts,  and 
the  property  having  been  subjected  to  the  risks  incident  to  the  exercise 
of  the  exclusive  right  of  possession,  it  would  seem  against  natural 
justice  to  say  that  there  was  no  consideration  for  the  promise,  and  that 
the  loss  should  fall  upon  the  plaintiff.  The  case  of  Swallow  v.  Emery, 
111  Mass.  356,  cited  by  the  defendant,  may,  perhaps,  be  distinguished 
from  ours,  because  it  was  agreed  that,  upon  the  payment  of  the  price, 
the  vendor  was  to  execute  a  bill  of  sale  to  the  vendee.  However  this 
may  be,  we  think  that  the  principles  enunciated  in  Burnley  v.  Tufts, 
supra,  are  better  sustained,  both  by  reason  and  authority,  and  we 
therefore  affirm  the  judgment  of  the  court  below. 
No  error.'' 

1  In  Dunlop  v.  Grote,  2  C.  &  K.  153  (1845),  the  defendants  in  March  contraete(i 
for  1,000  tons  of  iron  to  he  delivered  by  plaintiffs  before  the  end  of  April,  and  if  the 
delivery  of  the  said  iron  should  not  be  required  by  the  defendants  on  or  before  April 
30,  it  was  to  be  paid  for  by  them  on  that  day.  The  court  allowed  a  recovery  of  the 
whole  sum,  although  title  had  not  vested  in  the  defendants. 
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45  N.  E.  (Ind.  App.)  348.     1896. 

Action  for  damages  for  breach  of  contract  to  purchase  a  quantity  of 
bark.  By  the  contract  plaintiff  was  to  furnish  defendants  500  cords 
of  prime  chestnut  oak  bark,  to  be  delivered  on  or  before  Nov.  1, 1893, 
at  Columbus,  Ind.,  and  defendants  were  to  pay  therefor  the  ruling  price 
in  Cincinnati  in  the  spring  of  1893,  and  the  expense  of  transportation 
from  Cincinnati  to  Columbus. 

E.  S.  Doolittle  &  HacTcer  &  Bemy,  for  appellant. 

Stansifer  &  Baker,  for  appellees. 

Reinhard,  J.  The  only  error  complained  of  in  this  case  is  the 
alleged  error  of  sustaining  the  demurrer  to  the  appellant's  amended 
complaint.  .  .  . 

It  is  the  evident  theory  of  the  complaint  that,  for  the  alleged  breach 
of  the  contract  on  the  part  of  the  appellees,  the  measure  of  damages  is 
the  difference  between  the  contract  price  and  the  price  for  which  the 
bark  was  actually  sold  by  the  appellant.  In  Dwiggins  v.  Clark,  94  Ind. 
49,  52,  the  law  governing  such  cases  was  declared  as  follows :  "  In 
actions  by  the  vendor,  based  upon  such  contracts  as  this,  the  measure 
of  damages  arising  out  of  the  state  of  the  facts  shown,  and  therefore 
the  nature  of  the  cause  of  action  is  controlled  by  the  question  whether, 
upon  the  facts,  the  title  to  the  property  is  regarded  as  having  passed 
to  the  buyer,  or  as  still  remaining  in  the  seller.  In  the  former  case, 
the  seller  is  entitled  to  recover  the  contract  price,  while  in  the  latter 
case  he  may  recover  damages  measured  by  the  diflterence  between  the 
contract  price  and  the  market  price  at  the  time  and  place  of  delivery." 
The  rule  as  above  stated  was  applied  by  this  court  inNealw.  Shewalter, 
5  Ind.  App.  147,  and  Shipps  v.  Atkinson,  8  Ind.  App.  505. 

It  is  undoubtedlj'  true  that  in  manj-  cases  the  vendor  may,  upon 
breach  by  the  buyer,  sell  the  propert}',  and  recover  the  difference 
between  the  contract  price  and  the  selling  price.  This  principle,  we 
think,  is  also  contingent  upon  the  question  whether  the  title  of  the 
property  has  passed  to  the  purchaser,  or  still  remains  in  the  seller. 
The  contract  declared  upon  was  an  executory  one.  By  its  terms,  the 
appellant  agreed  to  prepare  for  the  market,  for  appellees,  500  cords  of 
bark  of  a  certain  quality,  and  deliver  the  same  on  or  before  a  certain 
date,  at  Columbus,  Ind.  The  complaint  alleges  that  the  plaintiff  duly 
prepared  the  bark,  and  notified  the  defendants  that  he  was  readj'  to 
ship  the  same,  but  that  the  defendants  refused  to  accept  or  receive  it, 
stating  that  they  had  no  such  contract  with  him  as  he  claimed  to  have. 
But,  although  the  contract  was  executory,  it  m&y  have  become  so  far 
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executed  as  that  the  title  to  the  property  had  passed  to  the  purchaser, 
though  possession  was  still  retained  by  the  seller.  In  every  case, 
whether  the  title  to  the  property  has  passed  to  the  purchaser  or  still 
remains  in  the  vendor,  if  there  had  been  a  breach  by  the  buyer  by 
refusing  to  accept  the  property  and  pay  for  it,  the  vendor  has  his 
remedy  in  an  action  for  damages.  Where  the  title  has  not  passed,  of 
course  the  seller  still  has  the  goods,  and  hence  he  is  not  damaged  to 
the  full  value  of  the  same.  He  can  only  recover  in  such  a  case  what- 
ever may  be  the  loss  sustained  by  him  on  account  of  the  purchaser's 
default.  This  loss,  as  the  cases  cited  above  declare,  is  the  difference 
between  the  price  fixed  by  the  contract  and  the  market  value  of  the 
goods  at  the  time  and  place  of  delivery,  as  provided  in  the  contract. 
For  additional  authorities  on  this  point,  see  McComas  v.  Haas,  107 
Ind.  512  ;  Railroad  Co.  v.  Heck,  50  Ind.  303  ;  Beard  v.  Sloan,  38  Ind. 
128. 

Where,  as  in  the  present  case,  the  seller  is,  by  the  terms  of  the  con- 
tract, required  to  ship  to  a  certain  place,  and  to  receive,  in  addition  to 
the  contract  price,  the  expense  of  shipment,  doubtless  the  expense  of 
getting  the  goods  to  the  market,  and  reselling  the  same,  should  be  added 
to  the  damages ;  for  the  object  of  the  remedy  given  is  to  make  the 
seller  whole  on  account  of  the  loss  suffered  by  the  default  of  the 
buyer.  In  the  case  at  bar,  as  we  have  seen,  the  contract  price  was 
the  market  value  of  the  bark  at  Cincinnati  in  the  spring  of  1893,  "and 
the  additional  sum  that  it  would  require  to  deliver  said  bark  in  Colum- 
bus, Ind.,  over  and  above  what  it  would  require  to  deliver  same  at  Cin- 
ninnati,  Ohio."  It  is  alleged  in  the  complaint  that  the  market  value  of 
such  bark  in  Cincinnati,  during  the  spring  months  of  1893,  was  $13 
per  ton.  This  amount,  then,  $13  per  ton,  was  the  contract  price.  If 
we  add  to  this  the  additional  expense  required  to  take  the  bark  to 
market,  and  sell  it,  and  deduct  from  it,  its  market  price  at  Columbus, 
Ind.,  at  the  time  it  should  have  been  delivered  there,  which  was  not 
later  than  November  1,  1893,  we  obtain  the  measure  of  the  damages  to 
which  the  appellant  is  entitled  for  the  alleged  breach  of  contract,  pro- 
vided the  title  of  the  bark  did  not  pass  to  the  appellees.  As  the  apel- 
lant  had  the  option  of  delivering  the  bark  at  an}-  time  after  it  was  ready 
for  shipment,  and  not  later  than  November  1,  1893,  it  follows,  we 
think,  that  he  was  entitled  to  fix  the  market  price  at  the  time  he  was 
ready  and  offered  to  ship  to  Columbus.  If  we  assume  (what  is  not 
alleged)  that  this  was  at  or  about  the  time  he  alleges  he  sold  the  bark, 
viz.,  August  1,  1893,  the  value  of  the  bark  in  Columbus,  Ind.,  at  or 
about  that  time,  would  be  the  proper  period  for  the  establishment  of 
the  market  value  of  tlie  propert}'.  There  is  no  averment  in  the  com- 
plaint as  to  the  place  where  the  appellant  sold  the  bark,  and  we  are 
unable  to  see,  therefore,  how  the  price  for  which  he  sold  could  in  any 
way  establish  the  market  value  of  the  bark  in  Columbus,  even  if  we 
assume  that  he  sold  it  for  its  full  value  in  the  market  to  which  he  took 
it.     For  anything  that  is  averred,  he  may  have  sold  it  in  Europe,  or  in 
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West  Virginia,  where  it  was  prepared ;  and  we  cannot  assume  that 
bark  of  the  qualitj'  for  which  the  contract  calls  was  of  the  same  value 
in  everj'  market  of  the  world.  The  value  must  be  the  market  value  at 
the  time  and  place  of  deliver3',  as  we  learn  from  the  decisions  of  our 
own  courts  heretofore  cited  in  this  opinion,  and  as  is  held  in  the  courts 
of  other  States.  The  market  price  of  another  place  and  at  another 
time  would  not  be  material,  unless  it  tended  to  prove  the  value  at  that 
time  and  place.  "  A  reasonable  range  of  time  is  sometimes  allowed  in 
which  to  average  the  price,  so  that  sudden,  unnatural,  and  spasmodic 
values,  not  indicating  the  real  state  of  the  market,  maj-  not  prevail." 
21  Am.  &  Eng.  Enc.  Law,  579.  "We  do  not  wish  to  be  understood  as 
holding  that  appellant  was  bound  to  take  the  bark  to  Columbus  if 
he  could  have  found  a  better  market  elsewhere,  either  at  hotpe  or  abroad. 
But  in  the  latter  event  he  should  have  averred  this  fact  in  direct  terms, 
and  shown  by  the  facts  set  out  that  he  obtained  for  it  the  best  market 
price. 

From  what  we  have  said  follows  the  inevitable  conclusion,  we  think, 
that,  if  the  facts  alleged  make  a  case  in  which  the  title  to  the  property 
had  not  passed  to  the  purchaser  at  the  time  of  the  breach,  the  complaint 
is  fatally  defective,  in  failing  to  show  the  market  value  of  the  property 
when  the  default  was  made,  and  the  expense  of  shipment  and  sale, 
as  elements  essential  to  the  measurement  of  the  damages  to  which  the 
appellant  would  be  entitled.  Appellant's  counsel  concede  that  the  title 
to  the  bark  never  passed  to  the  purchaser.  This  concession  was  pos- 
sibly necessitated  by  the  fact  that,  under  the  averments,  the  appellant 
must  be  held  to  have  treated  the  property  as  his  own  when  he  sold  it, 
not  as  the  agent  of  the  vendee  and  for  his  account,  but  in  the  exercise 
of  such  acts  of  ownership  over  it  as  would  conclusively  indicate  that  he 
regarded  himself  still  as  the  owner.  The  concession,  whatever  may 
have  prompted  or  induced  it,  is  fatal  to  the  appellant's  right  of  recovery, 
for,  as  we  have  shown,  the  appellant  has  wholly  failed  to  aver  such  facts 
as  would  enable  the  court  or  jury  to  determine  what  damages  he  has 
sustained.  If,  however,  we  should  disregard  the  concession  of  the 
appellant  that  the  title  to  the  bark  had  not  passed  to  the  appellees 
when  they  made  default,  and  if  it  could  be  said  from  the  averments  of 
the  complaint  that  the  appellant  treated  the  property  as  belonging  to 
the  appellees,  and  that  he  sold  it  as  their  agent  and  for  their  account, 
it  would  still  remain  to  be  determined  whether  the  appellant  has  pur- 
sued a  course  that  will  entitle  him  to  recover  in  the  present  action. 

In  such  a  case,  he  would  have  the  choice  of  one  of  two  remedies  :  He 
could  retain  the  property  for  the  benefit  of  the  appellees,  and  subject 
to  their  orders,  and  sue  them  for  the  entire  purchase  price  ;  or  he  could 
sell  the  goods,  as  he  did,  and  recover  from  the  appellees  the  difference 
between  the  contract  price  and  the  price  of  the  sale.  Railroad  Co.  v. 
Heck,  50  Ind.  303,  308  ;  Benj.  Sales  (Corbin's  Am.  Ed.  1889),  §  1165, 
and  authorities  cited  in  note  3.  If,  however,  he  chooses  to  pursue  the 
latter  course,  he  must  manifest  his  election  to  do  so  by  a  preliminary 
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notice  that  he  intends  to  sell,  and  hold  the  purchaser  for  the  loss.  The 
case  of  Redmond  v.  Smock,  28  Ind.  365,  is  decisive  of  the  point  in  our 
own  State.  There  the  pl^ntiff  had  sold  to  the  defendants  a  stock  of 
goods,  together  with  an  unexpired  lease  on  a  storeroom  in  which  they 
were  situated,  for  which  paj-ment  was  to  be  made  in  the  future.  The 
breach  assigned  was  that  the  defendants  refused  to  make  the  paj-ments, 
and  that  they  had  abandoned  the  lease,  storeroom,  and  goods,  and  re- 
pudiated the  contract.  The  action  was  for  damages  for  the  loss  of  the 
profit  of  the  sale  of  the  lease,  the  decline  in  the  value  of  the  goods,  and 
■expenses  incurred  in  making  a  resale,  etc.  The  supreme  court  held 
that  the  taking  possession  of  the  goods  by  the  plaintiffs,  and  treating 
them  as  their  own,  and  selling  them  in  their  own  names,  amounted  to 
a  rescission  of  the  contract,  and  then  said  :  "  If  the  plaintiffs  had,  upon 
the  refusal  of  the  defendants  to  receive  and  pay  for  the  goods,  given 
them  notice  that  they  (the  plaintiffs)  should  sell  the  goods  for  the  de- 
fendants' account,  and  hold  them  responsible  for  any  deficiency  on  the 
resale,  and  for  the  expenses  of  keeping  and  reselling  the  articles,  the 
plaintiffs  would,  perhaps,  have  been  authorized  to  sell  the  goods  in 
the  usual  way  of  disposing  of  such  propertj' ;  but,  in  the  absence  of  any 
notice  whatever  of  any  such  intention,  the  subsequent  sale  by  the  plain- 
tiffs was  a  rescission  of  the  contract.''  In  this  class  of  cases  the  seller 
has  a  lien  on  the  goods  for  the  purchase  money,  which  he  may  enforce 
by  a  resale.  The  object  of  the  notice  of  the  intention  to  sell  seems  to 
be  to  hold  the  purchaser  for  the  deficiencj'.  The  notice  must  be  a  rea- 
sonable one,  and  what  is  a  reasonable  notice  depends  upon  the  circum- 
stances of  each  particular  case.  See  21  Am.  &  Eng.  Enc.  Law,  597, 
note  1.  In  Holland  v.  Rea,  48  Mich.  218,  224,  it  is  said  that  "It  is 
now  generally  assumed  that  where  the  agreement  is  silent  in  regard  to 
it,  and  no  special  incidents  appear  to  contend  for  it,  and  where  the  ex- 
tent of  the  vendee's  liability-  is  not  to  be  materially  decided  by  the  price 
obtained,  no  notice  of  the  resale  itself  is  necessary.  On  the  other 
hand,  it  is  held  bj-  high  authority  that,  to  entitle  the  vendor  to  pro- 
ceed b3-  resale  instead  of  rescission,  or  bj*  action  for  the  whole  price, 
he  must  manifest  his  election  by  preliminary  notice  that  he  intends  to 
sell  and  hold  the  vendee  for  the  loss,  or  notice  to  that  effect." 

Whatever  relaxation  of  the  rule  may  have  been  made  by  the  decisions 
of  the  courts,  we  feel  bound  bj'  the  holding  in  our  own  State  that  in 
such  a  case  a  preliminary  notice  is  required.  Mr.  Sutherland,  in  his 
valuable  work  on  the  Law  of  Damages,  states  the  rule  to  be  that  the 
vendor  in  such  a  case  as  this  raaj-  resell  the  property  within  a  reason- 
able time  after  notice  to  the  vendee  of  his  intention  to  resell,  the  resale 
being  made  on  the  theory  that  the  property  is  that  of  the  vendee  re- 
tained by  the  vendor  as  a  means  of  realizing  the  contract  price,  the 
seller  acting  as  the  agent  of  the  vendee,  and  that,  after  the  giving  of 
the  notice  of  the  vendor's  intention  to  sell,  no  notice  of  the  time  and 
plaoe  of  the  resale  is  necessary  to  be  given,  but  that  it  must  be  made 
according  to  the  usage  of  trade.    Suth.  Dam.  (2  Rev.  Ed.  1893) ,  §  647. 
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He  cites  a  large  number  of  cases  in  support  of  the  rule  requiring  notice, 
although  he  saj's  in  the  same  connection  that  there  are  some  authorities 
to  the  effect  that  if  the  buyer  has  notice  of  'the  facts  which  give  the 
vendor  the  right  to  resell  and  the  former  absolutely  refuses  to  comply 
with  his  contract,  no  notice  of  an  intention  to  resell  is  necessary.  The 
only  authorities  he  cites  in  favor  of  this  view  are  Waples  v.  Overaker, 
77  Tex.  7  ;  Ullmann  v.  Kent,  60  111.  273.  There  are,  doubtless,  other 
cases  which  he  might  have  cited  in  support  of  it ;  but  we  think  the 
weight  of  authority  is  on  the  side  of  the  doctrine  that,  except  under 
peculiar  circumstances, —  for  example,  as  where  the  goods  are  of  a 
perishable  nature,  —  the  seller  is  required  to  give  a  preliminary  notice 
of  his  intention  to  resell.  In  Kerr's  Benjamin  on  Sales  the  law  is  thus 
stated  :  "  It  is  the  duty  of  the  seller  to  give  notice  to  the  buyer  of  his 
intention  to  make  the  resale  ;  but  it  is  not  essential  that  he  notify  the 
buyer  of  the  time  and  place  of  sale."  2  Benj.  Sales  (1888),  p.  780, 
note  to  section  1077.  Tiffany  on  Sales  (1895,  §  122)  says  :  "  Notice  of 
intention  to  exercise  the  right  to  resell  should  be  given,  though  cases 
maj-  arise  when,  owing  to  the  perishable  nature  of  the  goods,  or  other 
circumstances,  notice  might  be  dispensed  with.  Notice  of  the  time  and 
place,  however,  is  not  essential,"  —  citing,  among  other  cases,  Redmond 
V.  Smock,  supra.  Chalmers  on  Sales  (§  50)  states  the  law  as  follows : 
"Where  the  goods  are  of  a  perishable  nature,  or  where  the  unpaid 
seller  gives  notice  of  his  intention  to  resell,  and  the  buj-er  does  not 
within  a  reasonable  time  pay  or  tender  the  price,  the  unpaid  seller  may 
resell  the  goods,  and  recover  from  the  original  buyer  damages  for  any 
loss  he  occasioned  by  his  breach  of  contract." 

Whatever  may  be  the  true  theory  of  the  complaint,  therefore,  in  the 
present  case,  as  to  whether  the  title  to  the  bark  had  passed  to  the  ap- 
pellees, or  was  still  in  the  appellant  when  the  alleged  breach  occurred, 
the  facts  alleged  do  not  state  a  valid  cause  of  action.  If  the  title  re- 
mained in  the  appellant,  he  could  have  sued  for  and  recovered  the  dif- 
ference between  the  contract  price  and  the  market  value  of  the  bark  at 
the  time  and  place  of  the  sale.  If  he  elected  to  treat  the  property  as 
that  of  the  appellees,  he  could  have  retained  it  for  their  use,  and  sued 
for  the  entire  purchase  price,  or  he  could  have  resold  the  property  as  the 
agent  of  the  appellees,  having  first  given  them  notice  of  his  intention  to 
do  so.  As  the  appellant  has  failed  to  bring  himself  within  the  lines  of 
either  of  these  remedies,  the  complaint  does  not  state  a  good  cause  of 
action,  and  the  court  below  did  not  err  in  sustaining  the  demurrer. 

Judgment  affirmed. 
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EOPER  ET  AL  V.  JOHNSON. 
L.  R.  8  C.  P.  167.    1873.1 

The  defendant  in  April  agreed  to  sell  and  the  plaintiflFs  to  buy  3,000 
tons  of  coal  at  8s.  M.  per  ton,  "  to  be  taken  during  the  months  of  May, 
June,  July,  and  August."  No  coal  having  been  taken  by  the  plaintiffs 
in  May,  the  defendant  wrote  on  the  31st  of  that  month  desiring  plain- 
tiflFs to  consider  the  contract  cancelled.  Tlie  plaintiffs  did  not  assent 
to  this ;  but  on  the  11th  of  June  the  defendant  definitively  refused  to 
deliver  any  coal  and  on  the  3rd  of  July  plaintiflEs  brought  an  action  for 
this  breach. 

At  the  trial  which  took  place  on  the  13th  of  August,  the  plaintiffs 
proved  the  price  of  coal  had  risen  during  the  whole  period  since  the 
beginning  of  May  and  was  still  rising.  No  evidence  was  given  to 
show  whether  the  plaintiffs  could  have  gone  into  the  market  and  ob- 
tained a  new  contract  for  coals. 

Beett,  J.  This  is  an  action  brought  upon  a  contract  for  the  pur- 
chase and  sale  of  marketable  goods  whereby  the  defendant  undertook 
to  deliver  them  in  certain  quantities  at  certain  specified  times ;  and  the 
action  is  brought  for  the  non-performance  of  that  contract. 

Now,  in  ordinary  cases,  the  contract  is  to  deliver  the  goods  on  a 
specified  day,  and  there  is  no  breach  until  that  day  has  passed.  In 
the  case  of  marketable  goods,  the  rule  as  to  damages  for  breach  of  the 
contract  to  deliver  is,  the  difference  between  the  contract  price  and 
the  market  price  on  the  day  of  breach.  That  is  perfectly  right  when 
the  day  for  performance  and  the  day  of  breach  are  the  same.  Another 
form  of  contract  is,  as  in  Brown  v.  MuUer,  L.  E.  7  Ex.  819,  to  deliver 
goods  in  certain  quantities  on  different  days.  The  effect  of  the  judg- 
ment in  that  case  is  that,  the  contract  being  wholly  unperformed,  there 
is  a  breach  —  a  partial  breach  —  on  each  of  the  specified  days ;  such 
breaches  occurring  on  the  same  days  as  the  days  appointed  for  the  per- 
formance of  the  several  portions  of  the  contract.  But  the  case  of 
Hochster  v.  De  la  Tour,  2  E.  &  B.  678,  introduces  this  qualification, 
that  where  one  party  before  the  day  for  the  performance  of  the  contract 
has  arrived,  declares  that  he  will  not  perform  it,  the  other  may  treat 
that  as  a  breach.  That  complication  has  arisen  here ;  the  contract 
being  for  the  delivery  of  the  goods  on  future  specified  days  the  defend- 
ant has  before  the  time  appointed  for  the  last  delivery  declared  that 
he  will  not  perform  the  contract,  and  the  plaintiffs  have  elected  to 
treat  that  as  a  breach  and  to  bring  their  action. 

Now,  to  entitle  a  plaintiff  to  recover  damages  in  an  action  upon  a 
contract,  he  must  show  a  breach  and  that  he  has  sustained  damage  by- 
reason  of  that  breach.  These  two  are  quite  distinct.  All  that  Hoch- 
ster V.  De  la  Tour,  supra,  decided  was  this,  that  if,  before  the  day  stipu- 

1  The  reporter's  condensed  statement  of  facts  and  the  opinion  of  Bebtt,  J.,  only 
are  reprinted. 


576  KOPEB  V.   JOHNSON.  [CHAP.  VI 

lated  for  performance,  the  defendant  declares  that  he  will  not  perform 
it,  the  plaintiff  may  treat  that  declaration  as  a  breach  of  the  contract 
and  sue  for  it.  Now  comes  the  question  whether  in  such  a  case  as 
this,  there  is  to  be  a  different  rule  as  to  proof  of  the  amount  of  damage 
wiiiuh  the  plaintiff  has  suffered.  The  general  rule  as  to  damages  for 
Hie  breach  of  a  contract  is,  that  the  plaintiff  is  to  be  compensated  for 
the  difference  of  his  position  from  what  it  would  have  been  if  the  con- 
tract had  been  performed. 

In  tlie  ordinary  case  of  a  contract  to  deliver  marketable  goods  on  a 
given  day,  the  measure  of  damages  would  be  the  difference  between  the 
contract  price  and  the  market  price  on  that  Any.  Now,  although  the 
plaintiff  may  treat  the  refusal  of  the  defendant  to  accept  or  deliver 
the  goods  before  the  day  for  performance  as  a  breach,  it  by  no  means 
follows  that  the  damages  are  to  be  the  difference  between  the  contract 
price  and  the  market  price  on  the  daj-  of  the  breach.  It  appears  to  me 
that  what  is  laid  down  by  Coekburn,  J.,  in  Frost  v.  Knight  in  the 
Exchequer  Chamber,  L.  R.  7  Ex.  Ill,  involves  the  very  distinction 
which  I  am  endeavoring  to  lay  down,  viz. :  that  the  election  to  take 
advantage  of  the  repudiation  of  the  contract  goes  Only  to  the  question 
of  breach  and  not  to  the  question  of  damages,  and  that,  when  j-ou  come 
to  estimate  the  damages,  it  must  be  by  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  day  or  days  appointed  for  per- 
formance and  not  at  the  time  of  breach. 

Now,  how  does  the  Chief  Justice  deal  with  the  matter? 

He  deals  first  with  the  case  of  an  action  brought  after  the  day  for 
performance.  He  says :  The  promisee,  if  he  pleases,  may  treat  the 
notice  of  intention  as  inoperative,  and  await  the  time  when  the  con- 
tract is  to  be  executed,  and  then  hold  the  other  party  responsible  for 
all  the  consequences  of  non-performance ;  but,  in  that  case,  he  keeps 
the  contract  alive  for  the  benefit  of  the  other  partj'  as  well  as  his  own ; 
he  remains  subject  to  all  his  own  obligations  and  liabilities  under  it, 
and  enables  the  other  party  not  only  to  complete  the  contract,  if  so 
advised,  notwithstanding  his  previous  repudiation  of  it,  but  also  to  take 
advantage  of  any  supervening  circumstance  which  would  justify  him  in 
declining  to  complete  it. 

He  then  treats  of  the  other  case :  On  the  other  hand,  the  promisee 
may,  if  he  thinks  proper,  treat  the  repudiation  of  the  other  party  as  a 
wrongful  putting  an  end  to  the  contract,  and  maj'  at  once  bring  his 
action  on  a  breach  of  it ;  and  in  such  action  he  will  be  entitled  to  such 
damages  as  would  have  arisen  from  the  non-performance  of  the  con- 
tract at  the  appointed  time,  that  is,  from  non-performance  of  the  con- 
tract at  the  time  or  times  appointed  for  its  performance.  That  clearly 
negatives  Mr.  Herschell's  argument  and  gives  the  rule  for  the  assess- 
ment of  damages  in  the  way  I  have  stated,  viz. :  that  they  must  be  such 
as  the  plaintiffs  would  have  sustained  at  the  daj'  appointed  for  the 
performance  of  the  contract.  Then  he  goes  on  and  shows  the  real 
distinction  between  the   cases   he   has  put,  —  "subject,  however,  to 
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abatement  in  respect  of  any  circumstances  which  may  have  afforded 
him  the  means  of  mitigating  his  loss."  He  says  further,  "  The  con- 
tract having  been  thus  brolcen  by  the  promisor  and  treated  as  broken 
by  the  promisee,  performance  at  the  appointed  time  becomes  excluded, 
and  a  breach  by  reason  of  the  future  non-performance  becomes  virtually 
involved  in  the  action  as  one  of  the  consequences  of  the  repudiation  of 
the  contract ;  and  the  eventual  non-performance  made  therefore,  by 
anticipation,  be  treated  as  a  cause  of  action,  and  damages  be  assessed 
and  recovered  in  respect  to  it,  though  the  time  for  performance  may 
yet  be  remote.  It  is  obvious  that  such  a  course  must  lead  to  the  con- 
venience of  both  parties  ;  and,  though,  we  should  be  unwilling  to  found 
our  opinion  on  grounds  of  convenience  alone,  yet  the  latter  tend 
stronglj'  to  support  the  view  that  such  an  action  ought  to  be  admitted 
and  upheld.  By  acting  on  such  a  notice  of  the  intention  of  the  prom- 
isor, and  taking  timely  measures,  the  promisee  may  in  many  cases 
avert,  or  at  all  events  materially  lessen  the  injurious  effects  which 
would  otherwise  flow  from  the  non-fulfilment  of  the  conti-act ;  and  in 
assessing  the  damages  for  breach,  a  jury  will  of  course  take  into  ac- 
count whatever  the  plaintiflf  has  done,  or  has  had  the  means  of  doing, 
and,  as  a  prudent  man,  ought  in  reason  to  have  done,  whereby  his  lo^s 
has  been  or  would  have  been  diminished.  He  uses  the  verj'  term  I 
used  in  the  course  of  the  argument  and  which  Mr.  Herschell  objected 
to,  viz.  :  "ought  to  have  done." 

It  seems  to  me  to  follow  from  that  ruling  that  the  plaintiff's  here  did 
all  thej'  were  bound  to  do  when  they  proved  what  was  the  difference 
between  the  contract  price  and  the  market  price,  at  the  several  daj-s 
specified  for  the  non-performance  of  the  contract  and  that,  prima  facie, 
that  is  the  proper  measure  of  damages  ;  leaving,  it  to  the  defendant  to 
show  circumstances  which  would  entitle  him  to  a  mitigation.  No  such 
circumstances  appeared  here;  there  was  nothing  to  show  that  the 
plaintiff's  ought  to  have  or  could  have  gone  into  the  market — a  rising 
market  —  and  obtained  a  similar  contract.  But  I  can  not  help  think- 
ing that  the  Chief  Justice's  judgment  in  the  case  last  referred  to  goes 
further  and  says,  in  eff'ect,  that  the  plaintiffs  were  not  bound  to  attempt 
to  get  a  new  contract.  It  was  upon  precisely  the  same  argument  that 
the  Chief  Baron  in  Brown  v.  Muller,  supra,  decided  against  Mr.  Her- 
schell, that  the  plaintiff  there,  as  a  reasonable  man,  was  not  bound  to 
make  a  forward  contract.  Baron  Martin  held  the  same,  though  ap- 
parently with  some  reluctance  ;  but  no  doubt  is  expressed  in  the  judg- 
ment of  Baron  Channell.  If  we  had  been  altogether  without  authority, 
I  should  have  come  to  the  same  conclusion.  But  I  think  we  are  bound 
by  the  authority  of  Frost  v.  Knight,  supra,  and  Brown  v.  Muller,  supra.^ 

1  In  WindmuUer  v.  Pope  (107  N.  Y.  674;  14  N.  E.  436,  1887),  it  is  said,  "The 
defendants  having  on  the  twelfth  of  June,  1880,  notified  the  plaintiffs  that  they  would 
not  leeeive  the  iron  rails,  or  pay  for  them,  and  having  informed  them  on  the  next  day 
that  if  tliey  brought  the  iron  to  New  York  they  would  do  so  at  their  own  peril,  and 
advised  them  that  they  had  better  stop  at  once  attempting  to  carry  out  the  contract, 

37 
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BARTHOLOMEW  v.  FREEMAN  and  others. 
3  C.  P.  D.  316.    1878. 

Motion  on  appeal  from  Lopes,  J.,  at  Chambers,  for  an  order  to 
plaintiff  to  show  cause  why  a  certain  horse  should  not  be  sold  "  as  in 
dispute,"  without  warranty,  or  reserve,  on  a  day  named. 

Plaintiff  had  returned  the  horse  to  the  seller,  claiming  a  right  so  to 
do  under  a  provision  of  the  contract,  and  brought  an  action  against 
defendants  for  breach  of  warranty  of  the  horse  in  question,  and  pend' 
ing  the  trial  of  the  action,  which  was  defended,  this  motion  was  made. 

Channell,  for  the  motion. 

F.  Turner,  showed  cause. 

LiNDLEY  J.,  I  also  think  the  case  is  within  the  latter  words  of  Order 
lii.,  Rule  2.  The  defendants'  object  in  having  the  horse  sold  is  to  save 
expense.  It  costs  money  to  keep,  and  it  is  uncertain  on  whom  the 
cost  will  fall.  There  is  no  cause  for  keeping  the  horse  unsold.  The 
plaintiff  objected  to  the  sale  without  an  order,  or  without  prejudice  to 
any  question  in  dispute,  and  it  is  quite  obvious  that  his  object  was 
to  put  the  defendants  in  a  diflicult  position.  The  defendants  could 
not  possibly  sell  the  horse  against  the  rights  which  they  assert  to  be  in 
the  plaintiff.  I  think  the  plaintiff  has  unreasonably  declined  to  allow 
the  sale  without  prejudice,  and  that  the  defendants  are  justified  in 
applying  for  an  order  which  we  therefore  grant.  Costs  to  be  costs  in 
the  cause.'' 


so  as  to  make  the  loss  as  small  as  possible,  the  plaintiffs  were  justified  in  treating 
the  contract  as  broken  by  the  defendants  at  that  time,  and  were  entitled  to  bring  the 
action  immediately  for  the  breach,  without  tendering  the  delivery  of  the  iron,  or 
awaiting  the  expiration  of  the  period  of  performance  fixed  by  the  contract ;  nor  could 
the  defendants  retract  their  renunciation  of  the  contract  after  the  plaintiffs  had  acted 
upon  it,  and  by  a  sale  of  the  iron  to  other  parties  change  their  position.  Dillon  v. 
Anderson,  43  N.  Y.  231 ;  Howard  v.  Daly,  61  N.  Y.  802 ;  Ferris  v.  Spooner,  102  N.  Y. 
12 ;  Hochster  v.  De  la  Tour,  2  El.  &  Bl.  678 ;  Cort  v.  Railway  Co.,  17  Adol.  &  E. 
(n.  b.)  127  ;   Crabtree  v.  Messersmith,  19  Iowa,  179  ;  Benj.  Sales,  §§  567,  668. 

The  ordinary  rule  of  damages  in  an  action  by  a  vendor  of  goods  and  chattels,  for  a 
refusal  by  the  vendee  to  accept  and  pay  for  them,  is  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  property  at  the  time  and  place  of  delivery. 
Dana  v.  Fiedler,  12  N.  Y.  40 ;  Duatan  v.  McAndrew,  44  N.  Y.  72 ;  Calien  v.  Piatt,  69' 
N.  Y.  .348.  The  just  application  of  this  rule  to  the  circumstances  in  this  case  requires 
that,  in'computingthe  damages,  the  defendants  should  be  credited  with  the  difference 
between  the  freight  from  Cronstndt  to  New  York  fixed  by  the  charter-party,  less 
the  sum  which  it  cost  the  plaintiffs  to  be  released  from  the  charter,  and  also  with  any 
other  expenses  which  the  plaintiffs  would  naturally  have  incurred  in  performing 
their  contract  to  deliver  the  iron  in  New  York." 

1  The  concurring  opinion  of  Grove,  J.,  has  been  omitted. 
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BLOXAM   ET  AL.   V.   SANDERS   et  al. 
4  B.  &  C.  941.     1825. 

Teover  to  recover  the  value  of  a  quantity  of  hops  from  the  defend- 
ants. At  the  trial  before  Abbott,  C.  J. ,  the  jurj'  found  a  verdict  for  the 
plaintiffs,  damages  £3,000,  subject  to  the  opinion  of  this  court  upon  the 
following  case :  The  plaintiffs  were  assignees  of  J.  R.  Saxb}',  a  bank- 
rupt under  a  commission  of  bankrupt  duly  issued  against  him  on  the 
5th  January,  1824.  The  act  of  bankruptcy  was  committed  on  the  1st 
November,  1823.  The  defendants  were  hop  factors  and  merchants  in 
the  borough  of  Southwark.  Previous  to  his  bankruptcy  the  bankrupt 
had  been  a  dealer  in  hops,  and  on  the  7th,  16th,  and  23d  August  pur- 
chased from  the  defendants  the  hops  (among  others)  for  which  this 
action  was  brought.  Part  of  the  hops  were  weighed,  and  an  account 
of  the  weights  was  delivered  to  Saxby  by  the  defendants.  The  samples 
were  given  to  the  bankrupt,  and  bills  of  parcels  were  also  delivered 
to  him  in  which  he  was  made  debtor  for  six  different  parcels  of  hops, 
the  amount  of  which  was  £739.  The  bankrupt  did  not  pay  for  the 
hops,  and  on  the  6th  September,  1823,  the  defendants  wrote  to  the  bank- 
rupt, and  desired  him  to  "  take  notice,  that  unless  he  paid  for  the  hops 
they  had  sold  him,  on  or  before  Tuesdaj'  then  next,  the  defendants 
would  proceed  to  resell  them,  holding  him  accountable  for  any  loss 
which  might  arise  in  consequence  thereof."  Before  the  bankruptcy 
the  defendants  did  not  sell  any  parcel  of  hops  without  the  bankrupt's 
express  assenti  After  the  notice  already  stated  the  defendants  sold 
some  parcels  of  the  hops,  but  in  one  instance  the  bankrupt  refused  to 
allow  the  defendants  to  sell  a  parcel  of  hops  to  a  person  named  by  them 
at  the  price  offered,  and  that  parcel  was  accordingly  sold  by  the  de- 
fendants, before  Saxby's  bankruptcy,  to  another  person  by  Saxby's 
authoritj'.  On  another  occasion  in  the  month  of  September  the  bank- 
rupt had  employed  a  broker  to  sell  another  parcel  of  the  hops,  but  the 
defendants  refused  to  deliver  them  without  being  paid  for  them.  After 
the  act  of  bankruptcy  the  defendants  sold. hops  of  the  bankrupt's  to  the 
amount  of  £380  19s.  5d.  The  defendants  delivered  account  sales  of  the 
hops  so  sold  by  them  after  the  bankruptcy.  The  hops  were  stated 
to  be  sold  for  Saxbj',  and  he  was  charged  warehouse  rent  from  the  30th 
of  August,  and  also  commission  on  the  sales.  The  jury  found  that  the 
defendants  did  not  rescind  the  sales  made  by  them  to  the  bankrupt. 

Evans,  for  the  plaintiffs. 

Abraham ,  cojitra. 

Batlet,  J.,  now  delivered  the  judgment  of  the  court.  This  was  an 
action  of  trover  for  certain  quantities  of  hops  sold  by  the  defendants  to 
Saxby  before  his  bankruptcy.  .  .  .  They  were  hops  Saxby  had  bargained 
to  buy  of  the  defendants  on  different  days  in  August,  1823,  and  for 
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"which  defendants  had  delivered  bought  notes  to  Saxbj'.  The  bought 
notes  were  in  this  form:  "Mr.  J.  R.  Saxbj-,  of  Sanders,  Parlies,  and 
Co.,  T.  M.  Simmonds,  eight  pockets  at  155s.,  8th  August,  1823." 
Part  of  the  hops  were  weighed,  and  an  account  delivered  to  Saxby 
of  the  weights,  and  samples  were  given  to  Saxby,  and  invoices  de- 
livered. The  bought  notes  were  silent  as  to  the  time  for  delivering 
the  hops,  and  also  as  to  the  time  for  paying  for  them,  but  the  usual 
time  for  paying  for  hops  was  proved  to  be  the  second  Saturday  after  the 
purchase.  It  was  also  proved  that  Saxby  had  said  that  the  hops  were 
to  remain  with  the  defendants  till  they  were  paid  for ;  but  as  the  ad- 
missibility of  such  evidence  was  questioned,  and  in  our  view  of  the  case 
it  is  unnecessary  to  decide  that  point,  I  onlj'  mention  it  to  dismiss 
it.  [The  learned  judge  then  stated  the  other  facts  set  out  in  the 
special  case,  and  then  proceeded  as  follows :]  Under  these  circum- 
stances the  question  is,  whether  in  respect  of  these  hops  the  plaintiffs 
are  entitled  to  recover.  It  was  urged,  on  the  part  of  the  plaintiffs, 
that  the  sale  of  these  hops  vested  the  property  in  them  in  Saxbj' ;  that 
the  hops  were  to  be  considered  as  sold  upon  credit,  and  that  defendants 
had  no  lien  therefor  upon  any  of  them  for  the  price ;  that  if  they  ever 
had  any  lien,  it  was  destroyed  as  to  those  thej-  sold  by  the  act  of  sale, 
and  that  the  plaintiflfs  were  entitled  to  recover  the  full  value  of  what 
were  sold,  without  n)aking  any  deduction  for  the  price  which  was 
unpaid.  It  is,  therefore,  material  to  consider  whether  the  property 
vested  in  Saxby  to  any  and  to  what  extent ;  and  what  were  the 
respective  rights  of  Saxby  and  of  the  defendants.  Where  goods  are 
sold  and  nothing  is  said  as  to  the  time  of  the  deliver}-,  or  the  time  of 
payment,  and  everything  the  seller  has  to  do  with  them  is  complete, 
the  property  vests  in  the  buj-er,  so  as  to  subject  him  to  the  risk 
of  any  accident  which  maj'  happen  to  the  goods,  and  the  seller 
V  is  liable  to  deliver  them  whenever  they  are  demanded  upon  payment 
\of  the  price ;  but  the  buj-er  has  no  right  to  have  possession  of 
the  goods  till  he  pays  the  price.  The  buj'er's  right  in  respect  of 
the  price  is  not  a  mere  lien  which  he  will  forfeit  if  he  parts  with 
the  possession,  but  grows  out  of  his  original  ownership  and  dominion, 
and  payment  or  a  tender  of  the  price  is  a  condition  precedent  on 
the  buyer's  part,  and  until  he  makes  such  payment  or  tender  he  has 
no  riglit  to  the  possession.  If  goods  are  sold  upon  credit,  and  nothing 
is  agreed  upon  as  to  the  time  of  delivering  the  goods,  the  vendee 
is  immediately  entitled  to  the  possession,  and  the  right  of  possession 
and  the  right  of  property  vest  at  once  in  him ;  but  his  right  of 
possession  is  not  absolute,  it  is  liable  to  be  defeated  if  he  becomes 
insolvent  before  he  obtains  possession.  Tooke  v.  Hollingworth,  5  T. 
R.  215.  Whether  default  in  payment  when  the  credit  expires 
will  destroy  his  right  of  possession,  if  he  has  not  before  that  time 
obtained  actual  possession,  and  put  him  in  the  same  situation  as 
if  there  had  been  no  bargain  for  credit,  it  is  not  now  necessary 
to  inquire,  because  this  is  a  case  of  insolvency,  and  in  case  of  in- 
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solvency  the  point  seems  to  be  perfectly  clear.  Hanson  v.  Meyer, 
6  East,  614.  If  the  seller  has  despatched  the  goods  to  the  buj-er, 
and  insolvency  occurs,  he  has  a  right  in  virtue  of  his  original  ownership  " 
to  stop  them  in  transitu.  Mason  v.  Lickbarrow,  1  H.  Bl.  357 ;  Ellis 
V.  Hunt,  3  T.  R.  464;  Hodgson  v.  Loy,  7  T.  E.  440;  Inglis  v. 
Usherwood,  1  East,  515;  Bohtlingk  v.  Inglis,  3  East,  381.  Why? 
Because  the  property  is  vested  in  the  buyer,  so  as  to  subject  him 
to  the  risk  of  any  accident ;  but  he  has  not  an  indefeasible  right 
to  the  possession,  and  his  insolvency,  without  pa^'ment  of  the  price, 
defeats  that  right.  And  if  this  be  the  case  after  he  has  despatched 
the  goods,  and  whilst  they  are  in  transitu,  a  fortiori,  is  it  when  i 
he  has  never  parted  with  the  goods,  and  when  no  transitus  has  begun. 
The  buyer,  or  those  who  stand  in  his  place,  may  still  obtain  the  right  of 
possession  if  they  will  pay  or  tender  the  price,  or  they  may  still  act  upon 
their  right  of  property  if  anj'thing  unwarrantable  is  done  to  that  right. 
If,  for  instance,  the  original  vendor  sell  when  he  ought  not,  they  may 
bring  a  special  action  against  him  for  the  injury  they  sustain  by  such 
wrongful  sale,  and  recover  damages  to  the  extent  of  that  injury ;  but 
■  they  can  maintain  no  action  in  which  right  of  property  and  right  of  pos- 
session are  both  requisite,  unless  they  have  both  those  rights.  Gordon 
V.  Harper,  7  T.  R.  9.  Trover  is  an  action  of  that  description,  it  re- 
quires right  of  property-  and  right  of  possession  to  support  it.  And 
this  is  an  answer  to  the  argument  upon  the  charge  of  warehouse  rent, 
and  the  non-rescinding  of  the  sale.  If  the  defendants  were  forced  to 
keep  the  hops  in  their  warehouse  longer  than  Saxby  had  a  right  to  re- 
quire them,  they  were  entitled  to  charge  him  with  that  expense,  but 
that  charge  gave  him  no  better  right  of  possession  than  he  would  have 
had  if  that  charge  had  not  been  made.  Indeed,  that  charge  was  not 
made  until  after  the  baukruptc3-,  and  until  the  defendants  insisted  that 
the  right  of  possession  was  transferred  to  their  second  vendee.  Then, 
as  to  the  non-rescinding  of  the  sale,  what  can  be  its  effect?  It  is 
nothing  more  than  insisting  that  the  defendants  will  not  release  Saxby 
from  the  obligation  of  his  purchase,  but  it  will  give  him  no  right  beyond 
the  right  his  purchase  gave,  and  that  is  a  right  to  have  the  possession  on 
paj-ment  of  the  price.  As  that  price  has  not  been  paid  or  tendered,  we  i 
are  of  opinion  that  this  action,  which  is  not  an  action  for  special  dam-  I 
age  by  a  wrongful  sale,  but  an  action  of  trover,  cannot,  as  to  those  ' 
hops,  be  maintained.  The  verdict  must,  therefore,  be  for  the  plaintiffs 
for  the  sum  of  £91  19s.  6d.  only. 

Judgment  for  the  plaintiffs.'^ 

1  The  statement  of  facts  has  been  abridged,  and  a  paragraph  of  the  opinion 
relating  to  nineteen  pockets  of  hops,  about  which  there  was  no  dispute,  has  beeo 
omitted. 
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MARTINDALE  v.  SMITH, 
1  Q.  B.  389.     1841. 

Trover  for  goods  and  chattels. 

On  the  trial,  it  appeared  that  defendant,  being  owner  of  six  stacks  of 
oats  then  standing  on  his  ground,  sold  them  to  the  plaintiff,  under^the 
following  written  contract : 

April  23d,  1838. 

Sold  to  Mr.  John  Martiiidale  of  Catterlen  six  oat  stacks,  for  £85.  John 
Smith  gives  John  Martindale  liberty  to  let  the  stacks  stand,  if  he  thinks  fit, 
until  the  middle  of  August  next;  and  John  Martindale  to  pay  John  Smith  for 
the  stacks  in  twelve  weeks  from  the  date  hereof.  Signed  by  the  parties. 

In  the  beginning  of  Julj',  the  defendant  told  the  plaintiff  that,  if  he, 
plaintiff,  did  not  pay  on  the  16th  of  that  month,  defendant  would  con- 
sider the  contract  at  an  end.  The  plaintiff  did  not  paj*  on  that  day,  but 
afterwards  requested  time,  which  the  defendant  refused  to  give,  adding 
that  plaintiff,  as  he  had  failed  in  paj^ment  at  the  time  appointed  by  the 
contract,  should  not  have  the  stacks.  Two  or  three  days  afterwards, 
the  plaintiff  tendered  the  monej' ;  which  the  defendant  refused  to  accept. 
The  learned  judge  directed  a  verdict  for  the  plaintiff,  giving  leave  to 
move  to  enter  a  verdict  for  the  defendant  on  the  second  issue. 

Alexander  and  Knowles  showed  cause. 

Cresswell,  Dundas,  and  Ramshay,  contra. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court.  After 
stating  the  facts,  his  loi'dship  proceeded  as  follows  : 

Having  taken  time  to  consider  of  our  judgment,  owing  to  the  doubts 
excited  by  a  most  ingenious  argument,  whether  the  vendor  had  not  a 
right  to  treat  the  sale  as  at  an  end  and  re-invest  the  propertj'  in  himself 
by  reason  of  the  vendee's  failure  to  pay  the  price  at  the  appointed  time, 
we  are  clearly  of  opinion  that  he  had  no  such  right,  and  that  the  action 
is  well  brought  against  him.  For  the  sale  of  a  specific  chattel  on  credit, 
though  that  credit  maj-  be  limited  to  a  definite  period,  transfers  the 
property  in  the  goods  to  the  vendee,  giving  the  vendor  a  right  of  action 
for  the  price,  and  a  lien  upon  the  goods,  if  they  remain  in  his  posses- 
sion, till  that  price  be  paid.  But  that  default  of  paj-ment  does  not 
rescind  the  contract.  Such  is  the  doctrine  cited  bj'  Holroj'd,  J.,  from 
Com.  Dig.  Agreement  (B.  3.),  in  Tarling  v.  Baxter,  6  B.  &  C.  360,  362  ; 
and  it  will  be  found  consistent  with  all  the  numerous  cases  referred  to 
in  the  course  of  the  argument.  In  a  sale  of  chattels,  time  is  not  of  the 
essence  of  the  contract,  unless  it  is  made  so  by  express  agreement, 
than  which  nothing  can  be  more  easy,  by  introducing  conditional 
words  into  the  bargain.  .  .  . 

The  vendor's  right,  therefore,  to  detain  the  thing  sold  against  the 
purchaser  must  be  considered  as  a  right  of  lien  till  the  price  is  paid, 
not  a  right  to  rescind  the  bargain.  And  here  the  lien  was  gone  by 
tender  of  the  price.  My  Brother  Alderson  directed  the  jury  according 
to  these  principles  :  and  the  rule  for  setting  aside  the  verdict  must  be 
discharged.  Rule  discharged. 
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McELWEE  ET  AL.  V.  METEOPOLITAN  LUMBER  CO. 
69  Fed.  R.  302.     1895. 

Replevin  by  McElwee  &  Cornej'  of  a  quantity  of  lumber  from  the 
Metropolitan  Lumber  Co.  Judgment  for  the  defendant  for  $29,064.05. 
Writ  of  eiTor  by  plaintiff. 

In  May,  1892,  the  defendant  contracted  with  S.  B.  Barker  &  Co.  for 
the  sale  and  delivery  at  Chicago  of  all  the  product  of  its  mill  then  in  its 
mill  yard  and  all  it  should  cut  during  that  season.  The  other  facts  are 
stated  in  the  opinion. 

F.  O.  Clark  and  Hanchett  &  Sanchett,  for  plaintiffs  in  error. 

F.  D.  Mead  and  Ball  &  Ball,  for  defendant  in  error. 

Before  Taft  and  Lueton,  Cikcuit  Judges,  and  Severens,  District 
Judge. 

LuETON,  Circuit  Judge,  delivered  the  opinion  of  the  court. 

Though  the  agreement  was  originally  executory,  being  for  the  sale 
of  lumber  to  be  manufactured,  yet,  when  the  product  of  a  particular 
month  was  completed,  and  it  had  been  inspected  and  measured,  there 
was  a  complete  bargain  and  sale  of  the  lumber  thus  designated.  That 
particular  lumber  became  appropriated  to  the  contract,  and  the  vendee 
under  the  agreement  was  obliged  to  make  his  promissory  note  to  the 
vendor  for  the  price,  payable  90  da3-s  after  date.  The  element  neces- 
sary to  a  perfect  and  complete  sale  was  supplied  by  the  appropriation 
of  a  particular  lot  of  lumber  to  the  contract.  In  the  absence  of  a  con- 
trary intention,  clearly  expressed  by  other  parts  of  the  contract,  the 
right  of  property  and  of  possession  would  vest  in  the  buyer  upon  the 
execution  of  his  promissorj'  note  payable  to  the  seller.  The  provision 
for  a  final  inspection  at  Escanaba  after  the  deliver}'  had  begun  was 
merely  for  the  correction  of  errors  before  final  settlement,  and  does  not 
operate  to  defeat  the  presumption  that  title  passed  when  the  lumber  was 
first  inspected  and  accepted  and  conditional  pa5'ment  made.  Macomber 
V.  Parker,  13  Pick.  183  ;  Cotton  Press  Co.  v.  Stanard,  44  Mo.  71.  To 
say  that  title  remained  with  the  vendor  after  the  lumber  had  been 
appropriated  to  the  contract  and  accepted  b}-  the  buyer,  and  after  the 
negotiable  notes  of  the  vendee  bad  been  delivered  in  settlement,  would 
leave  the  vendor  liable  forloss  by  fire  or  other  casualtj',  and  the  vendee 
without  security  for  the  payment  he  had  made.  The  clause  concerning 
the  risk,  from  fire,  of  lumber  carried  over  from  the  season  of  1892,  was 
not  interpreted  by  the  defendant  in  error  as  leaving  the  risk  with  the 
defendant  during  the  season  ;  for  the  insurance  carried  in  its  own  name 
was,  bj'  its  own  procurement,  made  paj-able  to  Barker  &  Co.,  to  the 
extent  of  their  interest.  It  may  be  added  that,  at  the  date  when  the 
right  of  plaintifl!"s  in  error  accrued,  this  insurance  had  been  transferred 
to  Barker  &  Co.  as  owners,  and  was  being  carried  by  them.  Neither 
did  the  provision  that  the  vendor  should  deliver  at  Chicago  prevent  the 
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title  from  passing 'before  such  delivery.  Undoubtedly',  the  general  rule 
is  that  if  the  seller  obligates  himself  as  a  part  of  his  contract  to  deliver 
the  property  to  the  buyer  at  some  specified  place,  title  will  not  pass 
until  such  delivery.  The  Venus,  8  Cranch,  275  ;  Sneathen  v.  Grubbs, 
88  Pa.  St.  147  ;  Benj.  Sales,  §§  325,  377 ;  Com.  v.  Greenfield,  121  Mass. 
40.  "  Sligiit  evidence,"  says  Mr.  Benjamin,  "is,  however,  accepted 
as  sufficient  to  show  that  title  passes  immediately  on  the  sale,  though 
the  seller  is  to  make  a  delivery.  The  question,  at  last,  is  one  of  in- 
tent, to  be  ascertained  by  a  consideration  of  all  the  circumstances." 
Benj.  Sales,  §  329.  Here  the  lumber  cut,  inspected,  and  measured  was 
completely  identified.  Nothing  more  remained  to  be  done  to  put  it  in 
a  deliverable  condition.  It  was  then  paid  for.  The  deliverj-  might  be 
delayed  by  the  neglect  of  the  seller,  or  for  the  convenience  of  the  bu3-er. 
In  paying  for  the  lumber,  the  price  of  the  freight  was  deducted.  Under 
such  circumstances,  it  would  be  difficult  to  say  that,  if  the  lumber  should 
be  destroyed  without  fault  of  the  seller,  the  loss  would  not  fall  on  the 
buyer.  Terry  v.  Wheeler,  25  N.  Y.  520,  is  much  in  point.  .  .  .  Hobbs 
V.  Carr,  127  Mass.  532 ;  Weld  v.  Came,  98  Mass.  152 ;  Lingham 
V.  Eggleston,  27  Mich.  324;  Underbill  v.  Booming  Co.,  40  Mich. 
660 ;  Booming  Co.  v.  Underbill,  43  Mich.  629  ;  Steam  Mill  Co.  v. 
Brown,  57  Me.  9  ;  Hatch  v.  Oil  Co.,  100  U.  S.  135  ;  Dyer  v.  Libby, 
61  Me.  45. 
The  passage  of  title  does  not  militate  against  the  existence  of  a 
S  vendor's  lien.  Such  a  lien  arises  upon  the  vesting  of  the  title  in  the 
vendee,  and  is  a  mere  right  of  the  vendor  to  retain  possession  until  the 
price  is  paid.  If  the  title  remains  with  the  vendor,  there  is  no  lien  ; 
and  this  was  explicitly  stated  to  the  jurj-,  who  distinctly  found  in  their 
general  verdict  that  the  appellee  had  a  vendor's  lien.  If  such  a  lien 
existed  when  appellants  replevied  the  lumber  involved,  it  arose  in  con- 
sequence of  facts  occurring  after  the  vendee  gave  his  original  notes. 
The  agreement  to  give  credit  for  90  da3's  after  each  instalment  of 
lumber  was  placed  in  a  deliverable  condition,  and  had  been  inspected 
and  estimated,  was  wholly  inconsistent  with  any  right  of  the  vendor  to 
retain  possession  until  the  price  was  paid.  The  duty  of  immediate 
deliver}',  credit  having  been  given,  was  wholly  inconsistent  with  a  right 
to  hold  as  securitj'  for  the  purchase  price. 

"  Selling  goods  on  a  credit  means  ex  vi  terminorum  that  the  buyer  is  to  take 
them  in  his  possession,  and  the  vendor  is  to  trust  to  the  buyer's  promise  for 
the  payment  of  the  price  at  a  future  time."    Benj.  Sales  (Corb.  Ed.)  §  1182. 

Thus,  after  the  execution  to  the  vendor  of  the  promissory  notes  of 
the  vendee,  the  title  or  right  of  property  and  the  right  of  possession 
to  the  lumber  embraced  within  each  monthly  settlement  were  vested  in 
Barker  &  Co.  The  actual,  manual  possession  was  with  the  Metropoli- 
tan Lumber  Company,  which  was  under  obligation  to  deliver  to  the 
buyer  as  delivery  should  be  required.  Delivery  could  not  be  refused 
unless  one  of  two  things  should  occur  before  the  actual  possession  was 
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surrendered,  namely,  insolvency  of  the  buyer  or  non-payment  of  the  j 
price  when  the  credit  expired.  In  case  of  the  happening  of  either  of 
these  contingencies  before  the  actual  possession  of  the  lumber  passed 
from  the  seller  to  the  buyer,  the  vendor's  lien,  which  had  been  waived 
by  a  sale  on  a  credit,  would  revive,  and  the  vendor  might  lawfully 
retain  his  possession  until  the  price  was  paid.  .  .  . 

Unless,  therefore,  the  actual  possession  had  been  surrendered  before 
the  alleged  change  in  the  contract,  to  be  hereafter  considered,  the 
vendor's  lien  would  revive,  in  case  insolvency  occurred  before  delivery 
or  the  period  of  credit  expired  and  the  price  was  unpaid.  The  etfect 
upon  the  vendor's  right  of  the  expiration  of  the  period  of  credit  while 
the  actual  possession  is  with  the  vendor  is  thus  stated  : 

"  When  goods  have  been  sold  on  credit,  and  the  purchaser  permits  them  to 
remain  in  the  vendor's  possession  till  the  credit  has  expired,  the  vendor's 
lien,  which  was  waived  by  the  grant  of  credit,  revives  upon  the  expiration  of 
the  term,  even  though  the  buyer  may  not  be  insolvent."  Benj.  Sales  (Corb. 
Ed.),  §  1227. 

This  revesting  of  the  lien  is  not  affected  by  the  fact  that  the  seller 
had  received  conditional  payment  by  promissory  notes  or  bills  of  ex- 
change, nor  by  the  fact  that  such  notes  or  bills  had  been  negotiated  so 
that  they  were  outstanding  when  they  matured,  or  unmatured  and  out- 
standing when  the  insolvency  occurred.  Benj.  Sales  (Corb.  Ed.), 
§§  1130-1185,  and  note  4  ;  Valpy  v.  Oakeley,  16  Q.  B.  941 ;  Griffiths  v. 
Perry,  1  El.  &  El.  680 ;  Grice  v.  Richardson,  L.  R.  3  App.  Cas.  319  ; 
White  V.  Welsh,  38  Pa.  St.  420  ;  Wanamaker  v.  Yerkes,  70  Pa.  St.  443  ; 
Arnold  v.  Delano,  4  Cush.  33  ;  Townley  v.  Crump,  4  Adol.  &  E.  58. 
The  liability  of  defendant  in  error  as  indorser  on  such  notes  as  had  been 
negotiated  operated  to  continue  the  relation  of  an  unpaid  vendor.  The 
right  of  retention  is  not  a  right  of  rescission,  and  it  is  not  essential  to 
the  revival  of  the  lieu  that  the  notes  of  the  purchaser  shall  be  delivered 
up  or  read^'  for  deliver^',  though  in  Arnold  v.  Delano,  cited  above,  it 
seems  to  have  been  so  regarded.  If,  after  the  revival  of  the  vendor's 
lien  by  expiration  of  the  credit,  the  seller  extended  further  credit  b}' 
taking  renewal  notes,  payable  at  a  future  date,  the  revived  lien  would 
be  waived,  unless  there  was  some  agreement  that  this  further  credit 
should  not  have  that  effect,  and  that  the  seller  should  hold  the  property 
as  security  for  the  renewal  notes.  This  state  of  things  seems  to  have 
been  contemplated  bj-  the  parties ;  for,  by  one  of  the  clauses  of  the 
original  contract,  a  provision  was  made  for  renewals  or  extensions  for 
'  such  time  as  the  lumber  in  the  actual  possession  of  the  vendor  when  an 
extension  was  granted  should  "  remain  in  the  possession  "  of  the  lumber 
companj-,  "not  exceeding  ninety  days."  'The  reasonable  construction 
to  be  placed  upon  this  provision  is  that  the  revived  lien,  resulting  from  \ 
the  expiration  of  the  original  credit,  should  not  be  waived  by  renewal  I 
of  purchase  notes  and  an  extension  of  credit.  Before  such  extension, 
the  buyer  undoubtedly  had  the  right  of  property  and  right  of  possession 
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After  such  renewals,  all  right  of  possession  .till  the  renewal  notes  were 
paid  was  lost.  Independently  of  the  agreement  that  extended  credit 
should  not  waive  the  lien  which  had  been  revived  by  expiration  of 
original  credit,  the  insolvency  which  occurred  during  the  running  of 
the  renewal  notes  would  operate  to  revive  the  suspended  lien,  and, 
between  vendor  and  vendee,  or  a  subvendee  standing  on  no  higher 
^/  ground  than  the  vendee,  the  defendant  in  error  had  a  right  to  hold  the 
possession  till  the  renewal  notes  were  paid.  The  authorities  already 
cited  fullj-  sustain  this  position.  Aside  from  all  questions  arising  on 
the  alleged  modifications  of  November  14,  1892,  and  all  questions  of 
estoppel,  the  rights  of  the  defendant  in  error,  in  the  actual  possession 
of  lumber  which  had  not  been  paid  for,  would  not  be  affected  by  a  sale 
to  a  third  person.  Such  a  subvendee  would  buy  subject  to  the  right  of 
the  vendor  to  hold  possession  as  security  for  renewal  notes  ;  and,  with- 
out regard  to  this  special  agreement,  a  subvendee  would  take  subject 
to  the  possibilitj'  that  before  possession  was  obtained  the  lien  might  be 
revived  by  insolvency'  of  the  vendee  or  expiration  of  the  stipulated 
credit.  These  considerations  lead  us  to  the  conclusion  that  the  rights 
of  the  plaintiffs  in  error,  as  subvendees,  must,  as  the  learned  judge  who 
presided  at  nisi prius  instructed  the  jurj-,  depend  either  upon  questions 
of  estoppel  or  upon  the  legal  effect  of  the  modification  in  the  contract 
as  defeating  any  right  of  lien  in  the  vendor.  .  .  . 

This  brings  us  to  the  legal  effect  of  the  alleged  modifications  of 
November  14,  1 892,  upon  the  rights  of  the  parties ;  for,  unless  that 
modification  materially  changed  the  agreement,  the  renewals  allowed 
^n  February  following  would  continue  a  vendor's  lien  for  the  secu- 
ritj-  of  the  renewal  notes.  Concerning  this  modification,  the  evidence 
tended  to  show  that  the  mill  of  defendant  in  error  closed  down 
about  the  11th  or  12th  of  November,  1892.  All  the  lumber  there- 
tofore cut,  except  such  as  was  sawed  after  October  31st,  had  been 
inspected  and  settled  for  by  the  notes  of  the  vendee.  The  lumber 
sawed  between  October  31st  and  the  closing  of  the  mill  was  inspected 
and  estimated  under  the  contract,  and  was  in  value  something  over 
$9,000.  The  purchaser  was  not  required,  under  the  contract,  to  give 
notes  for  any  lumber  until  the  end  of  the  month.  Defendant  in  error 
wished,  however,  to  settle  up  this  matter  at  once,  and  therefore  requested 
that  Barker  &  Co.  would  give  their  notes  for  this  remnant  without 
waiting,  as  tliey  had  a  right  to  do,  until  December  1st.  Barker  &  Co. 
were  at  first  unwilling,  and  the  contention  of  the  plaintiffs  in  error  is 
that  Barker  &  Co.  did  execute  notes  for  the  November  cut,  upon  cer- 
tain concessions  being  made. 

There  is  no  evidence  in  this  record  which  would  justify  a  finding  that 
there  was  an  agreement  that,  after  the  modifications  of  November  14th, 
the  vendors  should  no  longer  remain  in  possession  as  vendors,  but 
should  thereafter  hold  as  agent  or  bailee  for  Barker  &  Co.  Upon  the 
contrary,  the  construction  placed  upon  the  agreement,  after  the  alleged 
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modifications,  b}-  both  parties,  was  wholly  inconsistent  with  any  change  . 
in  the  character  in  which  the  vendor  remained  in  the  actual  possession.  I 
The  claim  of  Barker  &  Co.  for  an  extension  of  credit  was  made  upon 
the  clause  providing  for  renewals  while  the  vendors  remained  in  pos- 
session, and  the  whole  correspondence  was  based  upon  the  theory  that 
the  lumber  would  stand  as  a  security  for  the  renewal  notes.  On  the  evi- 
dence before  the  jurj',  it  was  not  error  to  assume,  as  the  trial  judge  did, 
that  at  the  occurrence  of  the  vendee's  insolvency,  there  had  been  no 
delivery  to  the  vendee,  either  actual  or  constructive.  Neither  do  we 
think  that  it  would  follow,  if  there  was  such  evidence,  that  a  mere 
agreement,  express  or  implied,  bj'  an  unpaid  vendor,  to  hold  possession 
as  bailee  or  agent  for  the  vendee,  would  operate  as  such  a*deliverj'  to 
the  vendee  as  to  prevent  the  revivor  of  the  vendor's  lien  if  the  vendee 
should  fail  before  the  actual  possession  was  lost.  It  is  to  be  borne  in 
mind  that  this  right  of  the  vendor  springs  out  of  the  relation  of  the 
parties  and  the  natural  equit}-  that  the  vendor  shall  not  be  compelled  to 
complete  a  contract  by  delivery  when  the  vendee  has  not  paid  the  price,  I 
or  by  insolvency  becomes  unable  to  carry  out  his  side  of  the  agreement.  ' 
As  put  by  Bayley,  B.,  in  Miles  v.  Gorton,  2  Cromp.  &  M.  511 :  "  Al- 
though everything  may  have  been  done  so  as  to  divest  the  propert}'  out 
of  the  vendor,  and  so  as  to  throw  upon  the  vendee  all  risk  attendant  upon 
the  goods,  still  there  results  to  the  vendor  out  of  the  original  contract  a 
right  to  retain  the  goods  until  the  payment  of  the  price." 

The  case  of  Barrett  v.  Goddard,  where  the  opinion  was  by  Justice 
Story  on  circuit,  and  reported  as  No.  1,046,  Fed.  Gas.,  is  much  relied 
upon  by  plaintiffs  in  error.  That  case  is,  however,  exceptional,  and 
is  founded  for  the  most  part  on  Hurry  v.  Mangles,  1  Camp.  452,  where 
the  rights  of  a  subvendee  had  intervened,  who  had  bought  and  paid  for 
the  goods,  and  then  paid  rent  to  the  vendor  as  warehouseman.  In 
Miles  V.  Gorton,  2  Cromp.  &  M.  506,  Hurry  v.  Mangles  was  distin- 
guished, upon  the  ground  that  the  vendor,  by  receiving  rent  from  a 
subvendee,  had  delivered  the  goods  to  the  subvendee,  and  thereafter 
held  as  agent  for  the  subvendee  and  not  as  agent  for  the  vendee. 
The  other  cases  cited  by  Justice  Story  are  cases  where  the  ques- 
tion was  one  of  delivery  to  the  vendee  under  the  statute  of  frauds, 
and  are  applicable  only  in  respect  of  questions  upon  the  formation 
of  the  contract.  There  is  a  clear  distinction  between  a  delivery 
which  will  suffice  to  take  a  case  without  the  statute  of  frauds,  and 
an  agreement  of  a  vendor  to  hold  in  the  character  of  bailee  for  the 
vendee,  as  a  delivery  sufficient  to  divest  the  vendor's  lien  or  prevent 
its  revival  on  insolvency  or  expiration  of  period  of  credit.  Benj.  Sales, 
(Corb.  Ed.),  §§  1131-1134,  1187  ;  Miles  v.  Gorton,  2  Cromp.  &  M.  504  ; 
Hurry  v.  Mangles,  1  Camp.  452 ;  Tanner  v.  Scovell,  14  Mees.  &  W. 
28-37  ;  Townley  v.  Crump,  4  Adol.  &  E.  58  ;  Grice  v.  Richardson,  L.  R. 
3  App.  Cas.  319.  The  case  last  cited  is  an  opinion  of  the  House  of 
Lords,  and  was  decided  as  late  as  1877.  The  doctrine  of  Miles  v. 
Gorton,  heretofore  cited,  was  distinctly  affirmed.     In  that  case  it  ap- 
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peared  that  the  vendors  were  warehousemen,  and  made  an  arrangement- 
with  the  purchasers  that  they  should  pay  warehouse  rent,  and  the  sale 
was  on  a  credit.  It  was  held  —  First,  that  unless  actual  possession  of 
goods  sold  has  been  delivered  to  the  purchaser,  the  vendor  is  not  de- 
prived of  his  right  of  lien  as  against  the  assignee  of  the  purchaser  in  the 
event  of  iusolvenc}' ;  second,  that,  as  the  goods  remained  in  the  pos- 
session of  the  vendors,  and  no  actual  deliver}-  had  teen  made  to 
the  purchaser,  the  vendors'  lien  revived  upon  the  insolvencj'  of  the 
vendee,  notwithstanding  the  vendors  had  become  bailees  for  the  vendee- 
The  case  was  argued  by  Mr.  Benjamin,  the  learned  author  of  the  work 
on  Sales  of  Personal  Propertj-,  in  favor  of  the  view  announced  by  the 
House  of  £ords.  Other  English  cases  bearing  upon  the  question  are  : 
Dodsley  v.  Varley,  12  Adol.  &  E.  632;  Valpy  v.  Oakeley,  16  Q.  B. 
941  ;  McEwan  v.  Smith,  2  H.  L.  Cas.  309. 

The  conclusion  we  reach  upon  the  foregoing  questions  may  be  sum- 
marized thus :  — 

1.  That  the  title  and  right  of  possession  passed  to  Barker  &  Co. 
upon  execution  of  their  promissory  notes  as  each  month's  product  of 
finished  lumber  was  inspected  and  received. 

2.  That  during  tlie  running  of  the  original  notes  no  lien  existed,  and 
during  the  credit  the  vendees  had  a  right  to  demand  and  take  actual 
possession  or  make  subsales  to  third  persons. 

3.  That  the  lien  of  the  vendor  would  revive  upon  expiration  of  the 
stipulated  credit,  without  regard  to  the  solvency-  of  the  vendee,  or  upon 
the  insolvencj'  of  the  vendee  before  or  after  maturitj' of  purchase  notes, 
and  regardless  as  to  whether  such  notes  were  outstanding  or  in  the 
hands  of  the  vendor. 

4.  That  the  renewal  of  matured  purchase-monej'  notes  and  the  ex- 
tension of  a  further  credit  would  operate  as  a  waiver  of  the  lien  which 
had  revived  upon  the  expiration  of  the  original  credit,  unless  there  was 
an  agreement  to  the  contrarj-. 

5.  That  the  clause  providing  for  renewal  notes  provided  that  this 
extended  credit  should  not  operate  to  waive  the  revived  lien,  b^y  pro- 
viding that  the  lumber  should  remain  in  the  possession  of  the  vendors 
till  the  renewal  notes  were  paid. 

6.  That  there  was  no  evidence  that  the  contract  was  subsequently 
modified  so  that  the  character  in  which  the  vendor  thereafter  held  pos- 
session should.be  as  bailee  for  the  vendee,  and  not  as  vendor. 

7.  That,  were  it  otherwise,  such  an  agreement  would  not  be  such  a 
delivery  to  the  vendee,  or  loss  of  possession  b^-  the  vendor,  as  would 
prevent  the  assertion  of  a  vendor's  lien  upon  expiration  of  the  first  or 
second  stipulated  credit,  or  upon  the  insolvency  of  the  vendee  before 
surrender  of  the  actual  possession.  A  fortiori,  an  agreement  that  the 
vendor  should  renew  the  vendee's  notes  and  hold  possession  till  pay- 
ment of  the  renewed  notes  would  be  unaffected  bj'  the  alleged  agree- 
ment to  hold  as  bailee  for  the  vendee.  The  one  agreement  would  be 
inconsistent  with  the  other  during  the  running  of  the  extended  credit, 
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and,  between  vendor  and  vendee,  the  agreement  under  which  notes 
were  renewed  would  supersede  the  agreement  to  hold  as  bailee.  * 

Entertaining  these  views,  it  is  clear  that,  if  the  defendant  in  error 
is  debarred  from  asserting  a  vendor's  lien  upon  the  insolvency  of  the 
vendee,  it  must  be  because  the  plaintiffs  in  error  have  acquired  rights 
as  subpurchasers  which  the  vendor  is  estopped  to  denj'  or  contravene 
by  the  assertion  of  a  lien.     What  are  these  rights,  and  what  is  their 
origin?    As  mere  subpurchasers  of  lumber  in  the  actual  possession  of 
the  vendor,  they  only  acquire  the  right  and  interest  of  the  vendee.     If, 
at  the  time  they  bought,  the  vendor  had  no  lien,  no  right  of  retention, 
then  the^'  would  acquire  the  right  to  demand  delivery.     But  the  right 
of  a  vendee  who  has  bought  on  a  credit  is  not  an  absolute  right  to 
demand  delivery.     The  right  is  dependent  upon  the  preservation  of  his 
credit,  and,  if  he  becomes  insolvent  before  he  obtains  actual  posses- 
sion, the  lien  of  the  vendoi'  revives,  and  the  insolvent  vendee  must  pay 
the  purchase  price  before  he  can  deprive  the  vendor  of  the  goods  re- 
maining in  his  possession.     So,  if  the  vendor,  for  any  reason,  remain 
in  the  actual  possession  until  the  period  of  credit  has  expired,  his  lien 
revives.     Now,  a  subvendee  buys  onlj'  this   defeasible  right  of  the 
vendee  ;  and,  if  he  does  not  obtain  the  actual  possession  or  obtain 
from  the  vendor  an  actual  attornment  to  him,  as  in  Hurry  v.  Mangles, 
cited  heretofore,  and  the  credit  given  the  vendee  expires  while  the 
vendor  holds  the  actual  possession,  or  the  vendee  becomes  insolvent,  I 
he  cannot,  in  the  absence  of  some  estoppel,  deprive  the  unpaid  vendor  ( 
of  his  actual  possession.     The  rights  of  subvendees  have  most  often 
been  under  consideration  in  cases  involving  the  doctrine  of  stoppage 
m  transitu.    But  the  principle  is  the  same  where  transit  has  not  begun. 
It  was  well  said  in  White  v.  Welsh,  38  Pa.  St.  420,  that,  "  If  a  vendor 
has  a  right  of  stoppage  in  trmisitu,  a  fortiori  he  has  a  right  of  re- 
tainer before  any  transit  has  begun."     Now  the  right  of  stoppage  in 
transitu,  special  legislation  out  of  the  way,  can  onlj^  be  defeated  by  the 
transfer  of  a  bill  of  lading  to  an  indorsee  who  bona  fide  gave  value  for 
it.     Benj.  Sales  (Corb.  Ed.),  §  1285  ;  Lickbarrow  v.  Mason,  1  Smith, 
Lead.  Cas.  (Ed.  1879)  753.     It  will  not  be  defeated  by  a  mere  assign- 
ment while  in  transit,  or  by  an   attachment  by  creditors  of  vendee. 
Benj.  Sales  (Corb.  Ed.^,  §  1242  ;  Mississippi  Mills  v.  Union  &  Planters' 
Bank,  9  Lea,  318  ;  White  v.  Mitchell,  38  Mich.  390 ;  Harris  «.  Pratt, 
17  N.  Y.  249;  Umber  Co.   v.  O'Brien,  123  Mass.  12-14;  Calahan  v. 
Babcock,  21  Ohio  St.  281  ;  Stanton  v.  Eager,  16  Pick.  476  ;  Wood  v. 
Yeatman,  15  B.  Mon.  273  ;  Loeb  v.  Peters,  63  Ala.  243.     No  subsale  i 
during  transit  will  defeat  the  right,  unless  the  bill  of  lading  be  trans- 1 
ferred.     In  the  late  ease  of  Kemp  v.  Falk,  L.  R.  7  App.  Cas.  573-582, 
it  was  said  by  Lord  Blackburn  that,  "No  sale,  even  if  the  sale  had 
actually  been  made  with  payment,  would  put  an  end  to  the  right  of 
stoppage  in  transitu."     Now,  what   is   the   attitude   of  plaintiiTs   in 
error?  .  .  .  The  best  that  can  be  said,  favorable  to  plaintiffs  in  error, 
is  that  on  the  5th  of  June,  1893,  they  for  the  first  time  obtained  the 
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title  and  right  of  Barker  &  Co.  to  the  specified  lumber  involved  in  this 
controversj-.  Before  the  title  to  an}'  part  of  this  lumber  vested,  Barker 
&  Co.  had  failed.  Thereupon,  the  vendor's  lien  reattached,  even 
assuming  that  it  had  been  suspended  by  reason  of  the  extended  credit, 
and  had  not  been  saved  as  an  effect  of  the  stipulation  concerning 
renewals.  On  this  state  of  facts,  the  observation  of  Lord  Blackburn, 
in  Kemp  v.  P'alk,  L.  R.  7  App.  Cas.  582,  is  in  point,  that: 

"  Why  an  agreement  to  sell,  unless  it  was  made  in  such  a  way  as  to  pass 
the  right  of  property  in  the  goods  sold,  should  be  supposed  to  put  an  end  to 
the  equitable  right  to  stop  them  in  transitu,!  cannot  understand."  "I  am 
quite  clear,"  adds  his  lordship,  "  that  it  does  not." 

If  we  are  right  in  these  conclusions,  it  follows  that  defendant  in 
error  is  entitled  to  assert  its  vendor's  lien,  unless  still  other  aspects  of 
the  case  shall  raise  an  estoppel.  [The  court  decided  that  the  defend- 
ant was  not  estopped  to  assert  its  lien.J 

Judgment  affirmed. 


§  5.    Stoppage  in  Teansitu. 

WISEMAN  V.   VANDEPUTT. 
2  Vern.  203.    1690. 

The  plaintiffs,  being  assignees  under  a  statute  of  bankruptcy  taken 
out  against  the  Bonnells,  brought  their  bill  for  a  discovery  and  relief, 
touching  two  cases  of  silk  at  first  consigned  hy  Altoniti  and  Antinori 
to  the  Bonnells,  then  considerable  merchants  in  London  ;  but  before  the 
ship  set  sail  from  Leghorn,  news  came  that  the  Bonnells  were  failed, 
and  thereupon  Altoniti  and  Antinori  alter  the  consignment  of  the  silks, 
and  consign  them  to  the  defendant. 

Upon  the  first  hearing,  the  court  ordered  air  letters,  papers,  etc.,  to 
be  produced,  and  that  the  parties  proceed  to  a  trial  in  trover,  to  see 
whether  the  first  consignment,  notwithstanding  the  altering  thereof,  and 
new  consignment  made,  before  the  ship  sailed,  vested  the  property  of 
those  silks  in  the  Bonnells ;  and  upon  the  trial,  and  verdict  being  given 
for  the  plaintiffs,  the  cause  now  came  on  upon  the  equity  reserved. 

The  court  declared  the  plaintiffs  ought  not  to  have  had  so  much  as  a 
discovery,  much  less  any  relief  in  this  court  in  regard  that  the  silks 
were  the  proper  goods  of  the  two  Florentines,  and  not  of  the  Bonnells, 
nor  the  produce  of  their  effects ;  and  therefpre,  they  having  paid  no 
money  for  the  goods,  if  the  Italians  could  by  any  means  get  their  goods 
again  into  their  hands,  or  prevent  their  coming  into  the  hands  of  the 
bankrupts,  it  was  but  lawful  for  them  so  to  do,  and  very  allowable  in 
equity. 

And  it  was  so  ruled  in  the  like  case  between  Wigfall  and  Motteux, 
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etc.,  and  lately  between  Hitchcox  and  Sedgwick  in  case  of  a  purchase, 
without  notice  of  bankruptcy.  Therefore  decreed  an  account,  if  any- 
thing due  from  the  Italians  to  the  Bonnells,  that  should  be  paid  the 
plaintiffs,  but  thej-  should  not  have  the  value  of  the  silks  hy  virtue  of 
the  consignment  or  verdict,  and  put  the  Italians  to  come  in  as  creditors 
under  the  Statute  of  Bankrupts. 


LOEB   ET  AL.  V.  PETERS  et  al. 
63  Ala.  243.    1879. 

Manning,  J.  Munter  &  Brother,  being  largely  in  debt,  and  insolv- 
ent, by  an  order  requesting  shipment  to  them,  bought  of  plaintiffs,  J. 
M.  Peters  &  Brothers,  of  Virginia,  twentj'-flve  boxes  of  tobacco  ;  which 
they  accordingly  sent  as  directed,  to  Munter  &  Brother,  at  Mont- 
gomery, Alabama,  bj^  railroad,  forwarding  to  them  by  mail  a  bill  of 
lading  therefor.  On  receipt  of  this,  several  days  before  the  boxes 
arrived,  Mnnter  &  Brother  indorsed  it,  and  transferred  their  right  to 
the  goods  to  J.  Loeb  &  Brother,  who  gave  them  credit  for  the  same,  on 
a  debt  past  due,  which  Munter  &  Brother  owed  them.  There  was  no 
other  consideration  for  this  transfer.  Soon  afterwards,  Peters  & 
Brother,  being  informed  of  the  insolvency  of  Munter  &  Brother,  and 
claiming  the  right  to  stop  the  tobacco  in  transitu,  demanded  it  of  the 
carrier,  the  South-  &  North  Alabama  Railroad  Company,  and  sued  the 
same  in  detinue  for  it,  having  first  offered  to  paj-  the  freight  money. 
Loeb  &  Brother  intervened  as  claimants,  and  thereby  obtained  pos- 
session of  the  goods.  Whereupon,  the  suit  was  prosecuted  against 
them,  to  a  verdict  and  judgment  in  favor  of  Peters  &  Brother,  from 
which  Lofeb  &  Brother  have  appealed  to  this  court. 

We  do  not  concur  in  the  opinion  expressed  in  Rogers  v.  Thbma's,  20 
Conn.  54,  that  a  vendor  of  goods,  in  transit  to  an  insolvent  vendee, 
cannot  stop  them  on  the  way,  before  delivery,  unless  the  insolvenc}-  of 
the  vendee  occurred  after  the  sale  to  him  of  the  goods.  We  think, 
with  the  Supreme  Court  of  Ohio,  that  the  vendor  may  stop  the  goods 
upon  a  subsequent  discovery  of  insolvency  existing  at  the  time  of  the  | 
sale,  as  well  as  upon  a  subsequent  insolvencj-.  If  there  be  a  want  of 
ability  to  pay,  it  can  make  no  difference,  in  justice  or  good  sense, 
whether  it  was  produced  by  causes,  or  shown  by  acts,  at  a  period 
before  or  after  the  sale.  Benedict  v.  Schaettle,  12  Ohio  St.  515; 
Reynolds  v.  Boston  &  M.  R.  R.  Co.,  43  N.  H.  589  ;  O'Brien  v.  Norris, 
IGMd.  122;  Blum  w.  Marks,  21  La.  Ann.  268.  The  best  definition 
of  the  right  which  we  have  seen,  is  that  in  Parsons's  Mercantile  Law, 
as  follows :  "A  seller,  who  has  sent  goods  to  a  buyer  at  a  distance, 
and,  after  sending  them,  finds  that  the  buyer  is  insolvent,  may  stop  the 
goods  at  any  time  before  they  reach  the  buyer.  His  right  to  do  thia 
is  called  the  right  of  stoppage  in  transitu."     Chap.  X.  p.  60. 
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If,  before  this  right  is  exercised,  the  buyer  sells  the  goods,  and  in- 
dorses the  bill  of  lading  for  them  to  a  purchaser  in  good  faith,  and  for 
value,  the  right  of  the  first  vendor  to  retake  them  is  extinguished. 
Lickbariow  v.  Mason,  1  Smith's  Lead.  Cases,  388.  Evidence,  therefore, 
that  Loeb  &  Brother  knew,  when  they  took  a  transfer  of  the  bill  of  lad- 
ing, that  Munter  &  Brother  were  insolvent,  was  relevant  and  proper  to 
show,  in  connection  with  other  testimony,  that  Loeb  &  Brother  were 
not  bona  fide  purchasers.  And  there  was  no  error  in  permitting  a 
witness  to  testify  what  one  of  that  firm  had  previously  said,  tending  to 
show  such  knowledge,  when  he  was  giving  evidence  in  another  cause. 
Statements  and  declarations,  relevant  to  the  matter  in  hand,  which 
have  been  made  by  a  party  to  a  cause,  may  be  proved  against'  him, 
without  his  adversary'  being  compelled  to  use  such  party  as  a  witness 
in  a  suit  in  which  he  is  interested. 

The  two  judgments  against  Munter  &  Brother,  in  favor  of  creditors, 
confessed  by  the  former  before  the  tobacco  had  reached  its  destination, 
and  the  seizure  upon  execution  the  next  day  of  propertj'  of  Munter  & 
Brother,  by  the  sheriff,  tended  to  prove  their  insolvencj' ;  and  the 
evidence  of  those  facts  was,  therefore,  properlj'  admitted. 

The  transfer  of  a  bill  of  lading,  as  a  collateral  to  previous  obliga- 
1  tions,  without  anything  advanced,  given  up,  or  lost  on  the  part  of  the 
I  transferee,  does  not  constitute  such  an  assignment  as  will  preclude  the 
[  vendor  from  exercising  the  right  of  stoppage  in  transitu.  Said  Brad- 
ley, Circuit  Justice,  in  Lesossier  v.  The  Southwestern,  2  Woods,  35 : 
"  Nothing  short  of  a  bona  fide  sale  of  the  goods  for  value,  or  the  pos- 
session of  them  by  the  vendee,  can  defeat  the  vendor's  right  of  stop- 
page in  transitu  ;  and  hence  it  has  been  held,  that  an  assignee  in  trust 
for  creditors  of  the  insolvent  vendee  is  not  a  purchaser  for  value,  and, 
consequently,  takes  subject  to  the  exercise  of  anj-  right  of  stoppage  in 
transitu  which  may  exist  against  the  assignor.  Harris  v.  Pratt,  17 
N.  Y.  249."  Wherefore,  it  was  held  in  the  latter  case,  that  an  attach- 
ment in  the  suit  of  the  vendee's  creditor,  of  goods  landed  bj'  the  carrier 
upon  a  wharf-boat  at  the  place  of  delivery,  did  not  prevent  the  vendor 
from  stopping  tliem  in  transitu.  See,  also,  O'Brien  v.  Norris,  1 6  Md. 
122  ;  Naylor  v.  Dennie,  8  Pick.  199  ;  NichoUs  v.  Le  Feuvre,  2  Bingh. 
(N.  C.)  83.  The  doctrine  is  based  upon  the  plain  reason  of  justice 
and  equitj',  enunciated  in  D'Aguila  v.  Lambert,  2  Eden's  Ch.  77,  that 
"One  man's  property  should  not  be  applied  to  the  pa^'ment  of  another 
man's  debt."  The  right  itself  is  regarded  as  an  extension  merely  of 
the  lien  for  the  price,  which  the  seller  of  goods  has  on  them  while 
remaining  in  his  possession ;  which  lien  the  courts  will  not  permit  to 
be  superseded,  before  the  vendee,  who  has  become  insolvent,  obtains 
possession,  unless,  in  the  mean  time,  the  goods  have  been  sold  to  a 
person  who,  in  good  faith,  has  paid  value  for  them,  and  so  would  be  a 
loser  by  his  purchase,  if  that  were  held  invalid.  Appellants  having  only 
credited  Munter  &  Brother  on  a  debt  previously  due  from  them,  with 
the  price  of  the  tobacco,  have  nothing  more  to  do,  in  order  to  get  even, 
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than  to  debit  them  with  the  same  sum,  for  the  non-cjelivery  of  the 
goods  in  consequence  of  the  defect  in  Munter  &  Brother's  title. 

The  case  of  Crawford  v.  Kirksej-,  55  Ala.  282,  so  much  relied  on 
by  appellants,  is  whoUj-  unlike  this.  The  question  of  stoppage  in 
transitu  was  in  no  way  involved  in  it.  The  controversy  there  was, 
whether  a  conveyance  by  a  debtor  in  a  failing  condition,  of  property 
which  was  indisputably  arid  entirely  his,  in  payment  of  a  debt  to  one 
of  his  creditors,  was  not  void  as  to  the  others  ;  and  this  court  decided, 
that  the  law  permitted  such  a  preference,  and  that  the  transaction  was 
not  fraudulent  in  fact. 

It  results  from  what  we  have  said,  that  there  was  no  error  in  the 
charges  to  the  jurj'. 

Let  the  judgment  of  the  circuit  court  be 

Affirmed. 


BERNDTSON  v.   STRANG. 

L.  R.  4  Eq.  481.     1867. 

The  facts,  which  were  not  in  dispute,  were  thus  stated  upon  the 
bill;!  — 

The  plaintiff,  at  Gefle,  in  Sweden,  entered  into  a  contract  in  Feb- 
ruary, 1863,  for  the  sale  to  Messrs.  Langton  &  Robinson,  a  London 
firm,  of  a  quantity  of  timber.  The  contract,  after  stating  the  quantities 
of  timber  and  the  prices,  proceeded  thus  :  — 

"And  the  said  prices,  franco  on  bord,  payable  by  buyer's  acceptance  of 
seller's  drafts  at  six  months  from  date  of  bills  of  lading.  Shipment  to  Lon- 
don. Sellers  to  provide  ships  to  a  freight  not  exceeding  53s.  in  full,  per 
Petersburger  standard,  with  two  or  three  guineas  of  gratification  per  100 
Petersb.  stand,  in  case  of  need.  If  ships  cannot  be  chartered  within  this 
limit,  the  contract  to  be  void." 

It  was  subsequent!}'  agreed  that  Langton  &  Robinson  should  them- 
selves charter  a  vessel  to  convey  the  timber  from  Gefle  to  London. 

They  accordingly  chartered  a  ship,  the  "  Maastrom,"  which  pro- 
ceeded to  Gefle,  and  on  the  22d  of  October,  1863,  Berndtson  shipped 
the  timber  on  board  of  her.  The  price  of  the  timber  amounted  to 
£1,589  12s.  6d.,  and  an  advance  of  £153  8s.  2d.  was  made  by  Berndtson 
to  the  captain  of  the  ship  on  account  of  the  freight.  These  sums, 
together  with  three  months'  interest  at  5  per  cent,  on  the  advance, 
amounted  to  £1,744  19s.,  and  Berndtson,  on  the  22d  of  October,  1863, 
drew  a  bill  of  exchange  of  that  date  for  this  amount  upon  Langton  & 
Robinson,  payable  six  months  after  date.  At  the  same  time,  in  order, 
as  the  bill  alleged,  to  preserve  his  control  over  such  timber,  Berndtson 

1  The  statement  has  been  shortened. 
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caused  the  bill  of  lading  to  be  drawn  in  his  name  as  shipper  of  the  tim- 
ber, and  the  same  was  thereby  made  deliverable  to  the  order  or  assigns 
of  Berndtson. 

Berndtson  indorsed  this  bill  of  lading  in  blank,  and  caused  it  to  be 
handed  over  to  Langton  &  Robinson,  in  exchange  for  their  acceptance 
of  the  bill  of  exchange  for  £1,744  19s.  On  receipt  of  the  bill  of  lading 
Messrs.  Langton  &  Robinson  deposited  it,  together  with  a  policy  of 
insurance  of  the  cargo  of  timber  and  other  securities,  with  Messrs. 
Churchill  &  Sim,  as  a  security  for  repayment  of  moneys  due  to  them 
from  Langton  &  Robinson. 

The  "  Maastrom,"  with  the  timber  on  board,  met  with  disasters  on  her 
voyage,  and  on  the  16th  of  November,  1863,  was  forced  in  distress  to 
put  into  tlie  port  of  Copenhagen,  where  she  remained  for  some  months. 
On  the  16th  of  Februaiy,  1864,  Langton  &  Co.  suspended  paj-ment,  . 
and  subsequently,  on  the  9th  of  September,  1864,  they  executed  a  deed 
of  assignment  to  the  defendants,  Strang,  Sieveking,  and  Pack,  as  trus- 
tees for  the  benefit  of  their  creditors.  While  the  "Maastrom"  was 
still  lying  in  the  port  of  Copenhagen,  Berndtson  caused  the  captain  to 
be  served  with  a  notice,  dated  the  24th  of  March,  1864,  to  stop  the 
timber  in  transitu. 

On  the  26th  of  April,  1864,  the  "  Maastrom"  arrived  in  the  Thames, 
whereupon  a  second  notice  of  stoppage  in  transitu  was  served  on 
board  the  ship  and  also  on  the  shipbrokers,  and  on  Messrs.  Churchill 
&  Sim. 

The  timber  was  taken  possession  of  by  Churchill  &  Sim  as  mort- 
gagees, and  a  sum  of  £1,276  15s.  6c?.  was  produced  by  the  sale  of  it. 
The  proceeds  of  the  timber,  with  the  moneys  received  under  the  policj-, 
amounting  in  all  to  £1,570,  had  been  paid  into  court  by  Messrs.  Churchill 
&  Sim,  who  had  been  satisfied  out  of  their  other  securities. 

The  bill  of  exchange  for  £1,744  19s.  was  dishonored  at  maturitj-. 

The  proceeds  of  the  timber  having  been  claimed  bj-  the  trustees  of 
the  creditors'  deed  executed  bj'  Langton  &  Robinson,  this  bill  was  filed 
by  Berndtson,  charging  that,  by  the  exercise  of  his  right  of  stopping  the 
timber  in  transitu.,  he  was  entitled  in  equity  to  a  valid  and  subsisting 
charge  for  the  money  due  in  respect  of  the  price  of  the  timber,  and 
praying  relief  upon  this  footing. 

A  dividend  of  5s.  in  the  pound  on  the  whole  amount  of  his  claim  on 
the  estate  had  been  paid  to  the  plaintiff  by  the  trustees  of  the  creditors' 
deed  without  prejudice. 

Mr.  G.  M.  Gifard,  Q.  C,  and  Mr.  Kay,  Q.  C,  for  the  plaintiff. 

Mr.  Druce,  Q.  C,  and  Mr.  Freeling,  for  the  defendants. 

Sir  W.  Page  Wood,  V.  C.  The  question  in  this  case  is,  whether  the 
plaintiff  is  entitled  to  such  a  declaration  as  was  made  in  Spalding  v. 
Ruding,  6  Beav.  376,  of  his  equitable  right  of  stoppage  in  transitu  over 
certain  timber  sold  by  him,  and  for  the  price  of  which  bills  of  exchange 
were  drawn,  which  were  unpaid  at  the  time  the  consignees  became  in- 
solvent: the  question  being  whether,  under  all  the  circumstances  of  the 
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ease,  the  consignees  having  simpl}'  mortgaged  the  bills  of  lading,  which 
brings  the  ease  so  far  within  Spalding  v.  Ruding,  the  plaintiff  is  entitled 
to  the  surplus  assets  as  against  the  defendants,  who  are  the  representa- 
tives, under  a  deed  of  composition,  of  the  original  consignees. 

Spalding  v.  Ruding  was,  I  think,  the  first  case  in  this  court  in  which 
this  right  was  asserted  as  against  property  which  had  so  far  passed  into 
the  hands  of  the  consignee  that  he  was  enabled  by  mortgage  of  the  bills 
of  lading  to  pass  the  interest  in  the  goods  to  the  extent  of  that  mort- 
gage ;  and  there  the  right  of  stoppage  in  transitu  was  upheld  as  against 
the  surplus. 

The  case,  which  was  originally  decided  by  Lord  Langdale,  and 
aflBrmed  by  Lord  Lyndhurst,  was  no  doubt,  in  some  degree,  an  exten- 
sion of  what  was  supposed  to  be  the  right  of  the  consignor.  In  some 
of  the  cases  there  were  dicta  which  seemed  to  show  that  by  the  indorse- 
ment of  the  bill  of  lading  in  such  a  manner  as  to  admit  of  a  dealing 
with  it,  and  b}'  actual  dealing  with,  or  actual  negotiation  of  such  bill  of 
lading  to  a  bona  fide  transferee,  the  vendor's  right  to  stop  in  transitu 
would  be  defeated.  That  was  the  great  ground  of  argument  in  Spal- 
ding V.  Ruding,  supra,  and  I  mention  the  case  as  showing  the  extent 
to  which  the  right  has  been  upheld,  and  that  it  is  a  right  entirelj' 
distinguished  from  the  right  of  property  in  the  goods. 

The  plaintiff  in  this  case  sold  to  Messrs.  Langton,  who  have  become 
insolvent,  certain  timber  under  a  contract  of  sale,  specifj'ing  the  price, 
"  free  on  board,  payable  by  buj-er's  acceptance  of  seller's  drafts  at  six 
months  from  date  of  bills  of  lading.  Shipment  to  London."  It  was 
also  provided  that  the  sellers  were  to  provide  ships. 

A  good  deal  was  said  about  these  words  "free  on  board,"  but  as 
regards  the  original  contract  it  would  be  plain  enough  that  there  was 
no  intention  that  the  goods  should  be  at  their  destination  when  they 
were  free  on  board,  as  not  only  was  London  the  place  of  destination, 
but  the  seller  was  to  find  the  vessel,  and  undertook  that  the  goods 
should  be  delivered  in  London.  Although  the  property  in  the  goods 
might  well  pass  when  the  bill  of  lading  was  handed  over  in  exchange 
for  the  accepted  bills,  still  that  does  not  determine  the  question  as  to 
the  right  to  stoppage  in  transitu,  the  distinction  being  well  established 
upon  all  the  authorities,  and  especially  referred  to  in  Van  Casteel  v. 
Booker,  where,  during  the  argument,  Mr.  (now  Baron)  Martin,  so  far 
conceding  against  the  interest  of  his  client,  saj's  (2  Ex.  699)  :  "  The 
general  rule  is  that  if  goods  are  shipped  on  board  a  chartered  vessel 
the  propertj'  vests  in  the  consignee,  subject  to  the  right  of  stoppage  in 
transitu ;  but  if  the  goods  are  placed  on  board  the  purchaser's  own 
ship,  that  is  an  absolute  delivery  -^  the  same  as  if  placed  in  his  cart. 
The  shipper  may,  however,  protect  himself  by  taking  a  bill  of  lading 
making  the  goods  deliverable  to  his  own  order  onl3' ;  but  in  that  case 
the  property  would  pass  as  soon  as  he  indorsed  the  bill  of  lading 
generally." 

In  the  same  way.  Lord  Chelmsford,  in  Schotsmans  v.  Lancashire  and 
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Yorkshire  Railway  Company,  Law  Rep.  2  Ch.  337,  says  in  reference  to 
the  case  of  Mitchel  v.  Ede,  11  Ad.  &  E.  888  :  "  It  appears  to  me  that 
this  case  was  not  decided  upon  the  distinction  between  a  general  ship 
and  one  sent  for  the  express  purpose  of  receiving  the  sugar ;  for  if  it 
had  been  a  question  of  stoppage  in  transitu  upon  a  sale  of  the  sugar  to 
the  defendants,  and  it  had  been  delivered  into  the  defendants'  own  ves- 
sel, sent  out  for  the  purpose,  although  the  property  in  the  goods  would 
have  passed,  yet  the  effect  of  the  delivery  would  have  been  restrained 
by  the  indorsement  on  the  bill  of  lading,  and  the  right  to  stop  in  tran- 
situ would  have  been  preserved." 

Much  stress  has  been  laid  upon  those  words  "free  on  board,"  as 
,  being  an  indication  of  the  nature  of  the  contract,  —  that  the  transitus 
was  at  an  end  when  the  goods  were  on  board  the  purchaser's  own  ship. 
But  those  words  cannot  have  any  such  effect  in  a  contract  framed  as 
this  was,  where  the  intention,  as  expressed  by  the  contract,  was,  that 
there  was  to  be  no  delivery  on  board  the  purchaser's  owu  ship,  as  the 
vendor  was  to  find  a  ship  (although  at  the  cost  of  the  purchaser),  and 
send  the  ship,  with  the  cargo,  to  London,  where  the  transitus  would 
be  at  an  end.  That  contract,  however,  was  varied  by  parol,  b}'  the 
arrangement  subsequently  made,  under  which  the  vendor  was  no  longer 
to  find  a  ship,  but  was  discharged  from  that  part  of  his  engagement. 
y  A  ship  chartered  hy  the  purchaser  is  sent  out  from  London  for  the  pur- 
pose of  taking  on  board  this  cargo,  subject,  of  course,  to  the  payment 
of  freight  when  the  cargo  should  be  delivered  pursuant  to  the  charter- 
party.  That  being  so,  the  vendor  takes  the  additional  precaution,  not- 
withstanding the  purchaser  charters  the  ship,  of  taking  the  bill  of  lading 
in  this  form  :  "  Shipped  by  him  (the  vendor),  to  be  delivered  at  the 
port  of  London,  unto  order  or  to  assigns."  The  bill  of  lading  having 
been  taken  in  this  form,  the  bills  of  exchange  are  drawn  and  accepted, 
and  while  the  ship  was  on  her  voyage  the  bill  of  lading  was  indorsed  in 
blank  —  a  circumstance  very  strongly  relied  upon  bj-  Mr.  Druce  —  and 
delivered  to  the  purchaser  in  exchange  for  the  accepted  bills  of  ex- 
change. No  doubt  the  property  in  the  goods  would  pass,  but  that  does 
not  determine  the  question  whether  the  transitus  was  at  an  end.  With 
the  single  exception  that  the  bills  of  lading  are  made  out  in  the  name 
of  the  vendor  to  his  order,  or  assigns,  and  then  by  him  indorsed  in 
blank,  the  case  does  not  really  differ  from  Bohtlingk  v.  Inglis,  3  East, 
381,  nor  from  Spalding  v.  Ruding,  6  Beav.  376,  where  the  purchaser 
had  the  bill  of  lading  handed  over  to  him  so  as  to  vest  the  property 
in  him. 

Does,  then,  the  shipping  of  goods,  in  the  name  of  the  vendor,  and 
indorsing  over  the  bill  of  lading,  show  an  animus  on  the  part  of  the 
vendor  to  part  with  his  lien  and  abandon  his  right  of  stoppage  in 
transitu?  Now  there  are  two  criteria,  as  it  appears  to  me,  with  re- 
spect to  the  stoppage  in  transitu,  viz. :  whether  there  is  a  transitus  at 
all  ?  and  if  so,  where  it  is  to  end  ?  If  a  man  sends  his  own  ship,  and 
orders  the  goods  to  be  delivered  'on  board  his  own  ship,  and  the  con- 
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tract  is  to  deliver  tiiem  free  on  board,  then  the  ship  is  the  place  of 
delivery  and  the  transitus  is  at  end,  just  as  much  (as  was'  said  in  Van 
Casteel  v.  Booker,  2  Ex.  691)  as  if  the  purchaser  had  sent  his  own  cart, 
as  distinguished  from  having  the  goods  put  into  the  cart  of  a  carrier. 
Of  course  there  is  no  further  transitus  after  the  goods  are  in  the  pur- 
chaser's own  cart.  There  they  are  at  home,  in  the  hands  of  the 
purchaser,  and  there  is  an  end  of  the  whole  deliver3-.  The  next  thing 
to  be  looked  to  is,  whether  there  is  anj-  intermediate  person  interposed 
between  the  vendor  and  the  purchaser.  Cases  no  doubt  maj'  arise, 
where  the  transitus  may  be  at  an  end  although  some  person  may  inter- 
vene between  the  period  of  actual  delivery  of  the  goods  and  the  pur- 
chaser's acquisition  of  them.  The  purchaser,  for  instance,  may  require 
the  goods  to  be  placed  on  board  a  ship  chartered  by  himself  and  about 
to  sail  on  a  roving  voyage.  In  that  case,  when  the  goods  are  on  board 
the  ship  everj'thing  is  done  ;  for  the  goods  have  been  put  in  the  place 
indicated  by  the  purchaser,  and  there  is  an  end  of  the  transitus.  But 
here,  where  tlie  goods  are  to  be  delivered  in  London,  the  plaintiff,  for 
greater  security,  takes  the  bill  of  lading  in  his  own  name,  and,  being 
content  to  part  with  the  property  in  the  goods,  subject  or  not,  as  the 
case  may  be,  to  this  right  of  stoppage  in  transitu,  he  hands  over  the 
bill  of  lading  in  exchange  for  the  bill  of  exchange.  In  that  ordinarj' 
case  of  chartering  it  appears  to  me  that  the  captain  or  master  is  a  per-  '•. 
son  interposed  between  vendor  and  purchaser  in  such  a  way  that  the 
transitus  is  not  at  an  end,  and  that  the  goods  will  not  be  parted  with, 
and  the  consignee  will  not  receive  them  into  his  possession,  until  the 
vo^^age  is  terminated  and  the  freight  paid  according  to  the  arrangement 
in  the  charter-party. 

Bohtlingk  v.  Inglis,  3  East,  381,  which  has  been  frequently  cited,  and 
never,  as  far  as  I  can  discover,  with  disapprobation,  seems  to  have 
furnished  the  rule  which  was  alluded  to  in  argument  in  Van  Casteel  v. 
Booker,  2  Ex.  691,  viz.,  that  if  the  goods  are  delivered  on  board  a 
chartered  ship,  the  property  vests  in  the  consignee,  subject  to  the  right 
of  stoppage  in  transitu.  Mr.  Justice  Lawrence,  in  delivering  the  judg- 
ment of  the  court,  says  (3  East,  395)  :  "For  the  benefit  of  trade,  a 
rule  has  been  introduced  into  the  common  law,  enabling  the  consignor, 
in  case  of  the  insolvency  of  the  consignee,  to  stop  the  goods  con- 
signed before  they  come  into  the  possession  of  the  consignee,  which 
possession  Buller,  J.,  in  Ellis  v.  Hunt,  3  T.  R.  466,  saj's,  means  an 
actual  possession.  That  the  possession  of  a  carrier  is  not  such  a  pos- 
session, has  been  repeatedly  determined,  and  the  question  now  is, 
whether  the  possession  of  the  master  be  anything  more  than  the  pos- 
session of  a  carrier,  and  not  the  actual  possession  of  the  bankrupt.  .  .  . 
It  does  not  differ  from  a  similar  contract  entered  into  by  the  consignor 
by  the  directions  of  the  consignee,  at  the  loading  port,  for  the  convey- 
ance of  the  goods  from  him  to  the  vendee  ;  "  —  in  other  words,  it  would 
be  exactly  like  the  original  engagement  in  the  present  case,  and  the  cir- 
cumstance of  the  consignee  being  the  person  who  provides  the  ship, 
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makes  really  no  substantial  difference  whatever — "in  which  case  it 
rwould  hardly  be  contended  that  a  delivery  by  the  consignor  to  the 
^  master  of  the  ship  for  the  purpose  of  carriage,  would  be  such  a  delivery 
to  the  vendee  as  to  prevent  the  right  of  stoppage  in  transitu.  In  each 
case  the  freight  would  be  to  be  paid  by  the  consignee ;  in  each  case  the 
ship  would  be  hired  bj'  him  ;  and  tliere  would  be  no  difference,  except 
that  in  this  case  the  ship,  in  consequence  of  the  agreement,  goes  from 
England  to  fetch  the  cargo,"  — just  as  in  the  case  now  before  me,  —  "in 
the  other  case,  the  vessel  would  bring  it  immediately  from  the  loading 
port :  both  in  the  one  case  and  in  the  other  the  contract  is  with  the 
master  for  the  carriage  of  the  goods  from  one  place  to  another ;  and 
until  the  arrival  of  the  goods  at  their  port  of  destination,  and  delivery 
to  the  consignee,  they  are  in  their  passage  or  transit  from  the  consignor 
to  the  consignee." 

The  learned  judge  distinguishes  the  case  from  that  of  Fowler  v.  Ky- 
mer  (cited  in  Hodgson  v.  Loy,  7  T.  R.  442),  where  the  ship,  being  under 
the  complete  control  of  the  banlirupt,  had  the  goods  put  on  board  her, 
not  for  the  purpose  of  convej'ing  them  from  the  consignors  to  the  con- 
signees, but  that  they  might  be  sent  by  the  consignees  upon  a  mercan- 
tile adventure  for  which  they  had  bought  them,  and  there  the  delivery 
to  the  consignees,  being  at  the  place  pointed -out  bj^  them  where  the 
delivery  should  be,  was  held  to  be  complete.  Of  course  the  place  of 
delivery  may  be  as  well  on  board  the  ship  as  at  the  port  of  her  destina- 
tion. The  case  of  Van  Casteel  v.  Booker,  2  Ex.  691,  does  not  appear 
to  me  to  make  any  substantial  difference.  There  it  was  the  vendee's 
own  ship,  and,  as  was  said  by  Parke,  B.,  in  the  judgment,  if  the  goods 
were  put  on  board  to  be  carried  for  and  on  the  account  and  risk  of  the 
bankrupts,  the  delivery  on  board  put  an  end  to  the  right  of  stopping 
in  transitu  ;  but  the  vendor  took  the  precaution  which  was  held  effec- 
tual in  Turner  v.  Trustees  of  Liverpool  Docks,  6  Ex.  543,  of  restraining 
the  effect  of  that  delivery  by  the  indorsement  on  the  bill  of  lading. 
The  court  there  (Van  Casteel  v.  Booker,  2  Id.  691)  seems  to  have 
thrown  out  that  tliis  precaution  stopped  the  effect  of  putting  the  goods 
on  board  the  vendee's  own  ship,  and  indicated  an  intention  not  to  part 
with  the  dominion  over  the  goods,  nor  vest  the  absolute  property  in  the 
bankrupts.  The  case  before  me  is  still  stronger,  as  although  the  ven- 
dor has  taken  this  precaution  in  order  to  guard  himself  against  any 
possible  contingency,  still  the  ship  is  the  instrument  of  transit,  and  in 
parting  with  these  bills  of  lading  in  exchange  for  the  bills  of  exchange, 
he  is  aware  that  the  ship  has  been  chartered  for  the  purpose  of 
delivering  the  goods  at  the  port  of  London,  and  that  the  master 
of  the  ship  was  not  the  servant  of  the  vendee,  but  an  intermediate 
agent  who,  for  hire,  when  the  hire  was  paid,  was  to  deliver  the  goods 
in  London. 

It  appears  to  me,  therefore,  that  until  the  goods  reach  London  the 
transitus  is  not  ended.  Cowasjee  v.  Thompson,  5  Moo.  P.  C.  165, 
differs  in  every  respect  from  this  case.    There  a  ship  was  sent  out, 
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goods  were  ordered  for  that  ship,  and  the  ship  being  the  property  of 
the  person  sending  her  out,  the  transitus  was  complete  when  the  goods 
were  delivered  on  board  pursuant  to  order,  nothing  else  being  directed 
or  intended  by  anybod3\  Again,  in  Schotsmans  v.  Lancashire  and 
Yorkshire  Railway  Company,  Law  Rep.  2  Ch.  332,  the  ship  was  the 
ship  of  the  vendee,  and  the  vendor  did  not  take  the  precaution  of  pre- 
serving his  right  of  stoppage  in  transitu  by  making  the  goods  deliver- 
able to  his  order  or  assigns  ;  the  goods  by  the  bill  of  lading  being  made 
deliverable  to  the  purchaser  or  assigns.  The  whole  case  here  appears 
to  rae  to  turn  upon  whether  or  not  it  is  the  man's  own  ship  that  re- 
ceives the  goods,  or  whether  he  has  contracted  with  some  one  else  quoad 
carrier  to  deliver  the  goods,  so  that,  according  to  the  ordinarj'  rule  as 
laid  down  in  Bohtlingk  v.  Inglis,  3  East,  381,  and  continually  referred 
to  as  settled  law  upon  this  subject,  the  transitus  is  only  at  an  end  when 
the  carrier  has  arrived  at  the  place  of  destination,  and  has  delivered  the 
goods. 

I  must,  therefore,  follow  the  decision  in  Spalding  v.  Ruding,  6  Beav. 
376,  and  declare  the  plaintiff  entitled  out  of  the  fund  in  court  to  the 
balance  due  upon  the  bill  of  exchange,  with  interest  from  the  date  of 
maturity. 


KEMP   V.   FALK. 

7  App.  Cas.  573.     1882. 

In  March,  1878,  Kiell  bought  on  credit  from  Falk  a  cargo  of  salt, 
chartered  the  "  Carpathian,"  and  consigned  the  salt  (which  had  been 
put  on  board  by  Falk)  to  "Wiseman,  Mitchell,  &  Co.,  of  Calcutta. 
Through  T.  Wiseman  &  Co.,  of  Glasgow,  the  agents  of  Wiseman, 
Mitchell,  &  Co.,  Kiell  obtained  an  advance  from  the  Bank  of  Scotland 
upon  the  security  of  the  bills  of  lading  which  Kiell  indorsed.  In  July, 
Wiseman,  Mitchell,  &  Co.  sold  the  cargo  "  to  arrive."  On  the  20th  of 
July,  Kiell  went  into  liquidation,  and  Falk,  on  the  27th,  served  on  the 
shipowners  in  Liverpool  notice  to  stop  in  transitu.  The  ship  arrived  at 
Calcutta  on  the  29th  of  July ;  part  of  the  cargo  was  delivered  to  sub- 
purchasers on  the  3d  of  August,  and  the  remainder,  after  notice  to  stop 
in  transitu  had  been  served  on  the  captain,  on  the  5th  of  August. 
Wiseman,  Mitchell,  &  Co.  remitted  the  proceeds  of  the  subsales  to  the 
Bank  of  Scotland,  who  deducted  the  amount  of  their  advance,  and  paid 
the  balance  to  the  appellant,  Kiell's  trustee  in  bankruptcy.  Falk  having 
applied  to  the  Court  of  Bankruptcy  to  order  the  trustee  to  pay  over  the 
balance,  which  was  less  than  the  amount  for  which  Falk  sold  to  Kiell, 
the  registrar,  sitting  as  chief  judge,  refused  the  application.  On  appeal, 
the  Court  of  Appeal  (James,  Baggallay,  and  Bramwell,  L.  JJ.j 
granted  it. 
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Benjamin,  Q.  C. ,  arid  O.  W.  Lawrence,  for  appellant. 

Cohen,  Q.  C,  and  F.  Thompson,  for  respondent. 

Lord  Blackborn.  My  lords,  I  perfectly  agree  in  the  result  that 
this  appeal  must  be  dismissed  with  costs.  Originally  in  this  case  there 
was  a  statement  of  facts  made  in  the  Court  of  Bankruptcj^,  upon  which 
there  was  an  appeal  to, the  Appeal  Court;  and  on  that  statement  of 
facts  the  ingenuity  of  counsel  seems  to  have  led  the  court  below  to 
draw  some  inferences,  which  induced  them,  whilst  giving  judgment, 
as  they  have  done,  in  favor  of  Mr.  Falk,  the  present  respondent,  to 
intimate  at  the  same  time  tliat  they  thought  the  case  raised  a  question 
which  had  been  raised  in  the  case  of  Ex  parte  Golding,  Davis,  &  Co.> 
13  Ch.  D.  628,  and  that  therefore  thej'  should  give  leave  to  appeal. 
When  the  case  came  here  the  first  time,  mj'  noble  and  learned  friend. 
Lord  Penzance,  thought  that  the  statement  of  facts  was  not  intelligible, 
and  that  it  was  desirable  that  it  should  be  sent  down  to  have  the  facts- 
made  clear ;  and  now  it  appears  that  the  original  statement  of  facts 
was  not  only  not  intelligible  but  also  not  quite  accurate  ;  and  wc  have 
now  an  amended  and  supplementary  statement  of  facts,  showing  what 
the  facts  of  the. case  really  were.  Taking  that  statement,  it  seems  to 
me  that  the  case  is  perfectly  clear.  We  have  no  occasion  to  consider 
whether  the  case  of  Ex  parte  Golding,  Davis,  &  Co.,  supra,  was  well 
or  ill  decided,  because  no  point  relating  to  it  arises  here. 

It  appears  that  Mr.  Falk  of  Liverpool  had  sold  to  Mr.  Kiell  a  quan- 
tity of  salt,  which  was  shipped  on  board  a  vessel  bound  for  Calcutta ; 
that  Mr.  Kiell  accepted  a  draft  drawn  against  that  cargo ;  that  bills 
of  lading  were  made  out,  which  were  signed  not  as  is  usual  by  the 
master  but  by  the  shipowner  himself,  and  that  Mr.  Kiell  got  those- 
bills  of  lading.  Now,  so  far  as  that  goes,  standing  there,  nothing  can 
be  more  thoroughlj-  established  than  the  law  upon  it.  Mr.  Falk  having 
delivered  the  goods  and  taken  a  bill  of  exchange  had  no  right  whatever 
to  meddle  with  those  goods  further,  unless  before  the  end  of  the  tran- 
situs  (I  shall  saj-  a  word  presently  as  to  what  comes  at  the  end  of  the- 
transitus),  Kiell  the  purchaser  became  insolvent  and  stopped  payment, 
and  then  if  Falk  had  stopped  the  goods  in  transitu  he  would  have 
been  revested  in  his  rights  as  an  unpaid  vendor  as  against  Kiell.  It  is 
pretty  well  settled  now  that  it  would  not  have  rescinded  the  contract. 
But  before  the  end  of  the  transitus  came,  his  right  to  stop  the  goods 
in  transitu  might  be  defeated  by  an  indorsement  upon  the  bill  of  lading 
to  a  person  who  gave  value.  In  the  present  case  there  was  such  an 
indorsement  and  transfer  of  the  bill  of  lading,  but  it  was  only  an 
indorsement  and  transfer  for  a  particular  and  limited  purpose.  It 
appears  that  Mr.  Kiell,  in  order  to  obtain  an  advance,  got  Messrs.  T. 
Wiseman  &  Co.,  of  Glasgow,  the  correspondents  and  agents  of  Messrs. 
Wiseman,  Mitchell,  Reid,  &  Co.,  of  Calcutta  to  make  an  advance  in  his 
favor  by  drawing  a  bill  of  exchange  upon  him  ;  and  to  secure  the  pay- 
ment of  that  bill  of  exchange  the  bill  of  lading  was  indorsed,  and  the 
Bank  of  Scotland,  who  discounted  or  took  that  bill,  became  holders  ol 
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the  bill  of  lading  for  the  purpose  of  protecting  themselves.  It  was 
clearl3'  a  transfer  for  value  to  the  Bank  of  Scotland,  and  as  such,  so 
far  as  that  went,  it  defeated  the  right  of  the  stoppage  in  transitu  at  I 
law.  But  the  unpaid  vendor's  right,  except  so  far  as  the  interest  had  ' 
passed  by  the  pledging  of  the  bill  of  lading  to  the  pledgee,  or  the 
mortgagee,  whichever  it  was,  enabled  the  unpaid  vendor  in  equity  to 
stop  171  transitu  everj'thing  which  was  not  covered  by  that  pledge. 
That  was  settled  and  has  been  considered  law,  or  rather  equity,  ever 
since  the  case  of  In  re  Westziuthus,  5  B.  &  Ad.  817,  and  has  been 
affirmed  in  Spalding  v.  Ending,  6  Beav.  376  ;  12  L.  J.  (Ch.)  503  ;  and 
I  have  no  doubt  it  is  very  good  law  upon  that  point. 

Here  therefore  the  stoppage  by  Falk  as  unpaid  vendor  would  revest 
in  him  his  lien  except  so  far  as  concerned  the  Bank  of  Scotland,  unless 
something  else  had  happened.'  Now  what  has  happened?  The  argu- 
ment of  Mr.  Bompas  was  this  :  First  of  all  it  appears  that  Messrs. 
Wiseman,  Mitchell,  Reid,  &  Co.,  who  were  the  persons  to  whom  the 
goods  were  consigned  (1  do  not  understand  whether  they  were  pur- 
chasers or  merely  agents  for  Kiell  &  Co. ) ,  sent  over  to  their  correspond- 
ents, T.  Wiseman  &  Co.  of  Glasgow  a  sale  note,  and  then  they 
forwarded  it  to  Kiell  &  Co.  in  this  letter:  "  Dear  Sirs,  — We  enclose 
sale  note  of  j-our  cargo  of  salt  ex  '  Carpathian '  to  arrive,"  and  so  on  — 
the  rest  of  the  letter  does  not  matter.  So  that  at  that  time  it  appears 
that  Messrs.  \¥iseman,  Mitchell,  &  Co.  had  entered  into  a  contract  at 
Calcutta  for  a  sale  of  the  goods  "  to  arrive."  The  date  of  that  letter 
was  the  17th  of  July,  a  fortnight  or  so  before  the  ship  actually'  did 
arrive  at  Calcutta.  That,  it  was  argued,  put  an  end  to  the  vendor's 
right  to  stop  the  goods  in  transitu,  and  pro  tanto  the  equitable  right 
to  stop  them  in  transitu  which  remained  in  Mr.  Falk.  1  have  en- 
deavored to  understand  on  what  ground  it  is  supposed  to  put  an  end 
to  it.  No  sale,  even  if  the  sale  had  actually  been  made  with  payment,  | 
would  put  an  end  to  the  right  of  stoppage  in  transitu  unless  there  were  j 
an  indorsement  of  the  bill  of  lading.  Why  anj'  agreement  to  sell,  ^ 
unless  it  was  made  in  such  a  way  as  to  pass  the  right  of  property'  in 
the  goods  sold,  should  be  supposed  to  put  an  end  to  the  equitable 
right  to  stop  them  in  transitu  I  cannot  understand.  I  am  quite  clear 
that  it  does  not.  .  .   . 

The  next  thing  which  was  said  was  this.  There  was  a  little  con- 
fusion in  the  statement  here,  but  it  is  now  said  upon  the  amended 
statement  of  facts,  that  Messrs.  Wiseman,  Mitchell,  &  Co.,  who  I  can- 
not but  think  were  the  persons  employed  by  the  Bank  of  Scotland  as 
their  agents,  did  at  some  time  (I  do  not  exactly  know  when)  indorse 
the  bill  of  lading  and  show  it  to  the  captain.  I  do  not  think  that  that 
comes  to  more  than  this,  that  they  gave  the  captain  complete  notice, 
when  he  arrived  at  Calcutta,  "  We  are  the  persons  who  have  the  legal 
right  to  the  delivery  of  these  goods,  for  we  have  the  bill  of  lading, 
holding  it  under  the  Bank  of  Scotland,  and  consequently  we  are  the 
persons  entitled  to  the  goods.      You  can  deliver  only  to  us  without 
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be'ng  responsible  to  us  ;  if  3-ou  deliver  to  us  or  with  our  sanction,  you 
will  not  be  responsible  to  us."     I  can  put  no  other  meaning  upon  it. 

Then  it  was  argued  that  this  amounts  to  a  delivery  of  the  whole 
cargo  by  the  shipowner  to  Messrs.  Wiseman,  Mitchell,  &  Co.,  who 
from  that  time  forward  would  be  holders  of  the  goods  ;  the  shipowner 
in  whose  physical  possession,  in  the  hold  of  whose  vessel,  the  goods 
lay,  being  changed  from  holding  the  goods  as  shipowner,' not  having 
delivered  the  goods,  into  a  warehouseman  who  was  very  inconveniently 
holding  those  goods  in  his  ship  as  a  warehouse.  I  think  that  that  is 
an  arrangement  which  might  be  made,  although  it  is  not  a  very  con- 
venient one.  The  freight  was  not  paid ;  but  I  think  it  is  possible  to 
make  an  arrangement  by  which,  though  the  freight  is  not  paid,  the 
shipowner  changes  himself  completely  into  a  warehouseman  instead  of 
being  a  carrier  or  shipowner ;  he  alters  his  responsibilities  altogether ; 
and  j'et  bj-  arrangement  or  agreement  retains  a  lien  over  the  goods 
until  the  freight  is  paid.  I  think  such  a  contract  might  be  made.  But 
when  one  is  asked  to  say  that  such  a  contract  was  made,  the  non- 
payment of  the  freight  is  a  very  important  element  leading  one  to  say 
that  no  such  contract  was  made  at  all.  In  this  case  I  cannot  help 
thinking  that  no  such  contract  was  made,  and  there  is  no  reason  why 
we  should  hold  that  it  was.  The  shipowner  acted  in  the  same  way  as 
if  it  had  not  been  made,  and  in  no  other  waj'.  .  .  . 

Then  the  last  and  desperate  attempt  was  to  saj-  that  the  stoppage  in 
transitu  was  not  until  the  5th  of  August.  I  see  that  Lord  Bramwell 
takes  a  different  view  of  the  law  from  what  I  had  alwaj's  understood  it 
to  be.  I  had  always  mj'self  undei'stood  that  the  law  was  that  when  j-ou 
became  aware  that  a  man,  to  whom  j'ou  had  sold  goods  which  had  been 
shipped,  had  become  insolvent,  your  best  way,  or  at  least  a  verj'  good 
way,  of  stopping  them  in  transitu  was  to  give  notice  to  the  shipowner 
in  order  that  he  might  send  it  on.  He  knew  where  his  master  was 
likely  to  be,  and  he  might  send  it  on  ;  and  I  have  always  been  under 
the  belief  that  although  such  a  notice,  if  sent,  cast  upon  the  shipowner 
who  received  it  an  obligation  to  send  it  on  with  reasonable  diligence, 
yet  if,  though  he  used  reasonable  diligence,  somehow  or  other  the  goods 
were  delivered  before  it  reached,  he  would  not  be  responsible.  I  have 
always  thought  that  a  stoppage,  if  effected  thus,  was  a  sufficient  stop- 
page in  transitu;  I  have  always  thought  that  when  the  shipowner, 
having  received  such  a  notice,  used  reasonable  diligence  and  sent  the 
notice  on,  and  it  arrived  before  the  goods  were  delivered,  that  was  a 
perfect  stoppage  in  transitu.  Consequently  I  think  that  when  notice 
was  given  to  the  shipowners  (and  although  they  had  signed  the  bill  of 
lading  instead  of  the  master  signing  it,  I  do  not  think  that  makes  any 
difference  ;  I  only  mention  it  to  say  that  it  makes  none),  they  were  under 
an  obligation  to  forward  it  with  reasonable  diligence,  if  they  could,  to 
the  master. 

What  the  shipowners  did  was  this  :  on  the  31st  of  July  they  sent  a 
telegram  (they  waited  two  days,  and  thej'  might  have  got  into  a  scrape 
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by  that  means),  but  they  did  send  this  telegram,  "  Charterers  '  Carpa- 
thian '  failed,  unless  bill  of  lading  held  for  value,  don't  deliver."  That 
was,  as  it  strikes  me,  a  sending  forward  of  the  notice  to  stop  the  goods 
in  transitu:  it  was  tantamount  to  saying,  "We  send  to  our  captain 
the  notice  we  have  formall}-  received  ourselves  ;  "  and  consequently  I 
should  say  that  the  stoppage  i»  transitu  was  complete  on  the  31st  of 
July.  But  it  is  not  necessary  to  decide  that  point,  for  it  is  clear 
enough  that  the  goods  were  not  then  delivered,  and  nothing  was  done 
which  could  be  called  a  delivery  of  the  whole  or  any  part  of  them  until 
the  3d  of  August,  when  a  person  brings  one  of  these  receipts  for,  I 
think,  1,000  maunds  of  salt,  or  some  small  quantity  of  salt,  and  gets  it 
delivered. 

Then  it  is  said  that  the  delivery  of  a  part  is  a  delivery  of  the  whole. 
It  maj'  be  a  delivery  of  the  whole.  In  agreeing  for  the  deliver}-  of 
goods  with  a  person  you  are  not  bound  to  take  an  actual  corporeal 
delivery  of  the  whole  in  order  to  constitute  such  a  deliverj-,  and  it  may 
verj-  well  be  that  the  deliverj-  of  a  part  of  the  goods  is  sufficient  to 
afford  strong  evidence  that  it  is  intended  as  a  deliverj'  of  the  whole. 
If  both  parties  intend  it  as  a  delivery  of  the  whole,  then  it  is  a  delivery 
of  the  whole ;  but  if  either  of  the  parties  does  not  intend  it  as  a  de- 
livery of  the  whole,  if  either  of  them  dissents,  then  it  is  not  a  delivery 
of  the  whole.  I  had  always  understood  the  law  upon  that  point  to 
have  been  an  agreed  law,  which  nobod}'  ever  doubted  since  an  elabo- 
rate judgment  in  Dixon  v.  Yates,  5  B.  &  Ad.  313,  839,  by  Lord 
Wensleydale,  who  was  then  Parke,  J.  The  rule  I  had  alwaj's  under- 
stood, from  that  time  down  to  the  present,  to  be  that  the  deliverj'  of 
a  part  may  be  a  delivery  of  the  whole  if  it  is  so  intended,  but  that  it 
is  not  such  a  deliver}'  unless  it  is  so  intended,  and  I  rather  think  that 
the  onus  is  upon  those  who  saj*  that  it  was  so  intended.  Therefore  the 
delivery  of  this  particular  parcel  of  salt  was  not  a  delivery  of  anything 
else. 

What  we  are  now  dealing  with  is  the  delivery  of  the  salt  which  was 
delivered  after  the  5th  of  August,  and  which  was  quite  sufficient  to 
dispose  of  the  whole  sum  now  in  dispute.  We  do  not  need  to  inquire 
what  were  the  rights  in  any  particular  parcel  of  salt  delivered  on  the 
3d  of  August.  Supposing  that  those  were  mis-deliveries,  no  harm 
would  happen,  as  quite  enough  remained  to  pay  the  Bank  of  Scotland, 
and  no  dispute  would  arise  about  that ;  there  is  no  complaint  by  an}-- 
body  respecting  it.  The  present  question  is  with  regard  to  the  stop- 
page in  transitu  of  the  residue  after  an  undoubted  notice  of  stoppage 
in  transitu  was  served  upon  the  5th  of  August.  Is  that  subject  to  the 
rule  that  although  the  whole  of  the  cargo  could  not  be  stopped  because 
the  bill  of  lading  had  been  transferred  to  the  Bank  of  Scotland,  the 
interest  which  still  remained  in  Kiell  or  in  Kiell's  assigns  to  whom  he 
had  sold  it,  or  in  anybody  else  except  those  who  had  become  trans-  I 
ferees  of  the  bill  of  lading,  might  be  stopped  and  might  become  vested  I 
in  Falk  the  original  vendor?     I  think  there  is  no  reason  why  it  should 
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not ;  and  that  being  so,  the  judgment  of  the  court  below  ia  right,  and 
ought  to  be  affirmed.^ 

Cohen,  Q.  C. ,  and  F.  Thompson,  for  the  appellant. 

Benjamin,  Q.  C,  Watkin  Williams,  Q.  C,  and  G.  W.  Lawranee,  for 
the  trustee. 


SYMNS  V.   SCHOTTEN. 

35  Kan.  310.     1886. 

Johnston,  J.  The  only  question  to  be  decided  in  this  case  is, 
■whether  Wm.  Schottea  &  Co.,  who  interpleaded  it  in  the  action,  had  a 
right,  under  the  facts,  to  reclaim  the  goods  which  they  had  sold  to  the 
Emporia  Mercantile  Association.  It  is  agreed  that  the  goods  were 
sold  on  credit,  and  that  after  the  sale  and  before  their  arrival  at  the 
point  of  destination  the  consignee  became  insolvent.  The  right  of  the 
vendors  to  repossess  themselves  of  the  goods  at  any  time  while  they 
were  on  the  road  and  prior  to  their  arrival  at  Emporia  is  conceded. 
But  it  is  claimed  that  because  the  goods  had  reached  the  point  to 
which  they  were  shipped,  and  had  been  unloaded  from  the  cars  and 
placed  in  the  warehouse  of  the  railroad  company,  the  transitus  was  at 
an  end,  and  the  vendors'  right  of  stoppage  was  extinguished.  The 
right  of  stoppage  in  transitu  is  not  so  limited  a  one  as  the  plaintiffs 
would  make  it.  It  is  one  which  the  law  favors,  and  is  said  to  be 
founded  upon  the  just  principle  that  one  man's  property  shall  not  be 
applied  in  payment  of  another  man's  debts,  and  the  courts  have  been 
inclined  to  encourage  rather  than  to  restrict  the  exercise  of  the  right. 
The  general  rule  is  that  the  vendor  may  resume  possession  of  the 
goods  at  any  time  before  they  actually  reach  the  possession  of  the 
vendee.  This  right  continues  in  the  vendor  not  only  while  the  goods 
are  being  carried  to  the  place  of  consignment,  but  may  be  exercised  at 
any  time  until  the  delivery  to  the  vendee  or  his  agent  has  been  com- 
pleted. The  unloading  of  the  goods  and  the  placing  of  them  in'  the 
warehouse  of  the  railroad  company  does  not  necessarily  terminate  the 
transitus,  nor  put  an  end  to  the  right  of  stoppage ;  so  long  as  they 
remain  in  the  hands  of  the  carrier  or  middleman  as  such,  the  right  does 
not  cease.  There  may  be  cases  where  the  possession  of  the  carrier  or 
warehouseman,  after  the  final  destination  is  reached,  will,  owing  to  the 
agreement  of  -the  parties,  or  the  special  circumstances  of  the  case,  be 
regarded  as  the  possession  of  the  vendee,  and  so  put  an  end  to  the 
vendor's  right  of  stoppage.  But  where  goods  are  consigned  and 
shipped  in  the  ordinary  way,  and  the  railroad  company  which  brings 
them  to  the  point  of  delivery,  in  performance  of  its  duty  as  carrier,  un- 

1  The  concurring  opinions  of  Lobds  Selboenb,  Watson,  and  Fitzoeeald  have 
been  omitted. 
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loads  and  places  the  goods  in  its  warehouse  awaiting  the  payment  of 
freight  charges  before  delivery  to  the  vendee,  the  presumption  will  be 
that  the  goods  are  still  in  transit,  and  that  the  right  of  stoppage  yet 
remains  in  the  vendor. 

.  In  an  Ohio  case  quite  analogous  to  the  one  at  bar,  certain  goods  that 
had  been  consigned  and  shipped  in  the  usual  way  were  transferred  by 
the  railway  company  to  its  warehouse  at  the  station  to  which  the  goods 
were  consigned,  and  near  to  which  the  vendee  resided  and  did  business, 
"there  to  await  the  payment  by  him  of  the  charges  thereon  as  a  con- 
dition precedent  to  their  removal  and  delivery  at  his  business  house, 
and  it  was  held  that  the  transfer  did  not  ipso  facto  constitute  a  delivery 
of  possession  to  the  vendee,  but  was  to  be  regarded  as  a  reasonable 
exercise  of  the  duty  by  the  carrier  in  the  course  of  their  transit,  and  as 
connected  with  the  original  employment  of  the  company  as  agent  of 
the  vendor  to  transport  and  deliver,  and  therefore  did  not  preclude  the 
yendors'  right  of  stoppage  in  transitu.  It  was  recognized  that  in  some 
instances  thie  carrier  or  middleman  might  become  the  agent  of  the 
vendee,  and  hold  possession  for  the  vendee,  but  it  was  said  that  such 
agency  will  not  be  implied  from  the  carrier's  original  employment,  and 
■can  arise  only  by  showing  affirmatively  some  arrangement  or  under- ^^ 
standing  to  that  effect  other  than  the  general  words  of  an  ordinary  con- 
signment.    Calahan  v.  Babcock,  21  Ohio  St.  281. 

There  is  no  conflicting  authority  upon  the  question  presented  here, 
and  no  necessity  for  a  review  of  the  decided  cases.  Among  many 
others  which  might  be  cited  in  support  of  the  views  expressed,  we  refer 
to  the  following :  Rucker  v.  Donovan,  13  Kan.  251 ;  O'Neil  v.  Garrett, 
6  Iowa,  480  ;  Buckley  v.  Tunis,  15  Wend.  137  ;  Covell  v.  Hitchcock, 
23  Id.  611 ;  Harris  v.  Pratt,  17  N.  Y.  249  ;  Loeb  v.  Peters,  63  Ala.  243  ; 
Newball  v.  Vargus,  13  Me.  93  ;  Inslee  v.  Lane,  57  N.  H.  454 ;  Hoover 
V.  Tibbitts,  13  Wis.  79  ;  Atkins  v.  Colby,  20  N.  H.  155  ;  Bla'ckman  v. 
Pierce,  23  Cal.  508. 

The  record  of  these  cases  discloses  nothing  from  which  we  might 
infer  that  the  carrier  was  the  agent  of  the  vendee.  The  goods  were 
sold  and  consigned  in  the  ordinary  course  of  business  between  mer- 
chants, and  wlien  they  arrived  at  Emporia,  they  were  taken  out  of  the 
cars  by  the  railroad  company  and  placed  in  its  warehouse,  and  there 
held  in  its  character  of  carrier  to  await  the  payment  of  charges  and  a 
delivery  to  the  consignee.  The  railroad  company  had  not  delivered 
the  goods  to  the  vendee,  and  in  that  respect  its  duty  as  carrier  was  in- 
complete. The  freight  was  never  paid,  nor  have  the  goods  ever 
reached  the  possession  of  the  vendee.  The  transitus,  therefore,  had 
not  terminated,  and  the  vendor's  right  of  stoppage  continued,  notwith- 
standing the  seizure  made  under  the  attachment  sued  out  by  the 
plaintiff.  The  cause  was  rightly  decided  by  the  District  Court.  Its 
judgment  will  be  aflflrmed. 

All  justices  concurring. 
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BETHELL    &   CO.   v.    CLARK   &    CO. 
20  Q.  B.  D.  615. 


The  facts  are  fully  stated  in  the  report  of  the  case  in  the  court  below 
(19  Q.  B.  D.  553).  For  the  purpose  of  this  report  they  may  be  briefly 
stated  as  follow :  The  special  case  was  stated  on  interpleader  proceed- 
ings to  determine  the  title  to  the  possession  of  certain  goods.  The 
goods  had  been  sold  by  Clark  &  Co.,  iron-founders  at  Wolverhampton, 
to  Tickle  &  Co.,  of  London.  The  order  for  the  goods  did  not  specify 
any  place  to  which  they  were  to  be  sent,  but  on  June  28,  1885,  the 
purchasers  wrote  the  vendors  as  follows  :  "  Please  consign  the  ten  hogs- 
heads of  hollow  ware  to  the  '  Darling  Downs,'  to  Melbourne,  loading  in 
the  East  India  Docks  here.''  The  goods  were  delivered  bj-  the  vendors 
to  the  London  and  North  Western  Eailwaj-  Cornpan3-,  to  be  forwarded 
to  the  ship.  They  were  accordingly  sent  by  railway  to  Poplar,  and 
taken  thence  to  the  ship  in  lighters  bj-  the  Thames  Steam  Tug  and 
Lighterage  Company,  as  agents  of  the  railway  companj-,  a  mate's 
receipt  being  taken  for  them  on  shipment,  which  was  forwarded  to  the 
purchasers.  The  vendors,  being  informed  that  the  purchasers  were 
insolvent,  gave  notice  to  the  railway  company  to  stop  the  deliverj-  of 
the  goods  on  board  the  ship  ;  and  the  railway  companj'  gave  a  similar 
notice  to  the  lighter  compan}',  but  too  late  to  prevent  the  shipment  of- 
the  goods  on  the  "  Darling  Downs."  Bills  of  lading  for  the  goods  in 
accordance  with  the  mate's  receipt  had  been  made  out  and  signed  ready 
for  delivery,  but  not  having  been  applied  for  at  the  time,  they  remained 
in  the  possession  of  Bethell  &  Co.,  the  owners  or  agents  for  the  owners 
of  the  "  Darling  Downs,"  who  were  stakeholders  in  the  interpleader. 
Shortly  after  the  shipment  the  "  Darling  Downs"  proceeded  to  Mel- 
bourne with  the  goods  on  board,  but  before  she  arrived  at  Melbourne 
the  vendors  wrote  to  the  shipowners  claiming  the  goods  as  their  prop- 
ertj'.  A  petition  in  bankruptcj-  having  been  filed  by  the  purchasers  of 
the  goods,  a  scheme  of  arrangement  was  sanctioned  by  the  creditors, 
and  a  trustee  appointed  to  administer  their  estate  and  effects.  The 
goods  being  claimed  by  such  trustee,  and  also  by  the  vendors,  the  ship- 
owners interpleaded.  The  question  for  the  court  was  whether  the  trus- 
tee or  the  vendors  were  entitled  to  the  possession  of  or  propertj'  in  the 
goods. 

The  court  below  (Mathew  and  Cave,  JJ.)  gave  judgment  for  the 
vendors  on  the  ground  that  the  right  of  the  vendors  to  stop  the  goods 
in  transitu  continued  till  the3'  arrived  at  Melbourne. 

WilHs,  Q.  C,  and  G.  JE.  Lyon,  for  the  trustee. 

R.  T.  Reid,  Q.  C,  and  C.  C.  Plumptre,  for  the  vendors,  were  not 
called  upon. 

Lord  Esher,  M.  R.  In  this  case,  the  vendors  being  unpaid  and  the 
purchasers  having  become  insolvent,  according  to  the  law  merchant  the 
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vendors  had  a  right  to  stop  the  goods  while  in  transitu,  although  the 
property  in  such  goods  might  have  passed  to  the  purchasers.  The  doc- 
trine of  stoppage  in  transitu  has  always  been  construed  favorably  to 
the  unpaid  vendor.  The  rule  as  to  its  application  has  been  often  stated. 
"When  the  goods  have  not  been  delivered  to  the  purchaser  or  to  an\' 
agent  of  his  to  hold  for  him  otherwise  than  as  a  carrier,  but  are  still  in 
the  hands  of  the  carrier  as  such  and  for  the  purposes  of  the  transit, 
then,  although  such  carrier  was  the  purchaser's  agent  to  accept  delivery 
so  as  to  pass  the  property,  nevertheless  tne  goods  are  i7i  transitit  and 
may  be  stopped.  There  has  been  a  difficulty  in  some  cases  where  the' 
question  was  whether  the  original  transit  was  at  an  end,  and  a  fresh 
transit  had  begun.  The  way  in  which  that  question  has  been  dealt  with 
is  this  :  where  the  transit  is  a  transit  which  has  been  caused  either  by 
the  terms  of  the  contract,  or  by  the  directions  of  the  purchaser  to  the 
vendor,  the  right  of  stoppage  in  transitu  exists  ;  but,  if  the  goods  are 
not  in  the  hands  of  the  carrier  hy  reason  either  of  the  terms  of  tlie  con- 
tract or  of  the  directions  of  the  purchaser  to  the  vendor,  but  are  in 
transitu  afterwards  in  consequence  of  fresh  directions  given  bj-  the 
purchaser  for  a  new  transit,  then  such  transit  is  no  part  of  the  original 
transit,  and  the  right  to  stop  is  gone.  So,  also,  if  the  purchaser  gives 
orders  that  the  goods  shall  be  sent  to  a  particular  place,  there  to  be 
kept  till  he  gives  fresh  orders  as  to  their  destination  to  a  new  carrier, 
the  original  transit  is  at  end  when  they  have  reached  that  place,  and 
any  further  transit  is  a  fresh  and  independent  transit.  The  question  is, 
under  which  of  these  heads  the  present  case  comes.  In  this  case  the 
contract  does  not  determine  where  the  goods  are  to  go.  It  is  argued 
for  the  vendors  that  directions  were  given  by  the  purchasers  to  the 
vendors  that  the  goods  should  be  forwarded  by  carriers  to  Melbourne, 
so  that  while  thej'  were  in  the  hands  of  anj-  of  the  different  sets  of 
carriers  who  would  necessarily  be  emplo3'ed  in  so  forwarding  them,  and 
until  the}'  arrived  at  Melbourne,  they  were  still  in  transitu.  The  ques- 
tion, whether  that  is  so,  is  a  question  of  fact  in  the  particular  case. 
The 'goods  were  purchased  at  Wolverhampton,  and,  after  the  contract 
was  made,  the  purchasers  gave  directions  once  and  once  only  as  to 
what  was  to  be  done  with  them.  It  was  argued  that  those  directions 
were  to  deliver  them  on  board  a  particular  ship  in  the  East  India  Docks, 
and  that  there  were  no  directions  beyond  the  directions  for  such  deliv- 
ery, but  that  a  fresh  direction  as  to  the  ultimate  destination  of  the 
goods  would  be  required ;  and  therefore  the  original  travsitus  was  at 
an  end  when  the  goods  were  put  on  board  the  ship.  That  question 
turns  on  the  true  construction  of  the  letter  of  June  28th,  which  says, 
"  Please  deliver  the  ten  hogsheads  of  hollow  ware  to  the  '  Darling 
Downs,'  to  Melbourne,  loading  in  the  East  India  Docks  here."  The 
argument  reall}'  amounted  to  saying  that  the  meaning  was  that  the 
goods  were  to  be  delivered  on  board  the  ship  to  be  kept  by  those  in 
charge  of  her  as  in  a  warehouse,  and  subject  to  order?  from  the  pur- 
chasers, either  to  deliver  the  goods  back  again  out  of  the  ship  or  to 
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take  them  on  where  the  ship  was  going.  That  cannot  be  the  business 
meaning  of  the  transaction.  Here  we  have  a  ship  loading  in  the  docks 
for  Melbourne,  and  the  captain  would  have  no  authority  to  receive 
goods  on  board  as  a  warehouseman,  or  for  any  purpose  but  to  be  carried 
to  Melbourne.  The  meaning  is  that  the  goods  were  to  be  delivered  on 
board  to  be  carried  to  Melbourne.  What  would  be  the  mode  in  which 
they  would  be  so  delivered  ?  They  would  be  put  on  board  and  the 
mate's  receipt  would  be  taken  for  them,  the  terms  of  which  would  show 
that  the  goods  were  received  for  carriage  to  Melbourne,  and  a  bill  of 
lading  would  afterwards  be  signed  in  the  terms  of  such  receipt.  That 
is  what  was  done  here. 

It  follows,  in  my  opinion,  that  those  goods  were  in  the  hands  of  car- 
riers as  such,  and  in  the  course  of  the  original  transitus  from  the  time 
they  left  Wolverhampton  till  they  reached  Melbourne.  The  case  there- 
fore falls  within  the  doctrine  of  stoppage  in  transitu,  and  is  not  within 
the  class  of  cases  where,  goods  going  through  the  bands  of  a  number  of 
carriers,  at  some  stage  in  the  process  fresh  directions  are  required  from 
the  purchaser  as  to  further  carriage.  Here  no  such  further  directions 
were  required.  The  letter  of  June  28th  gives  all  the  directions  necessary 
for  the  transit  to  Melbourne.  It  is  not  necessary  to  refer  to  all  the 
authorities  cited.  The  argument  of  the  counsel  for  the  trustee  is  di- 
rectly met  by  what  was  said  by  Bowen,  L.  J.,  in  Kendal  v.  Marshall, 
Stevens,  &  Co.,  11  Q.  B.  D.  356,  at  p.  369.  He  there  says  :  "  Where 
goods  are  bought  to  be  afterwards  despatched  as  the  vendee  shall  direct,, 
and  it  is  not  part  of  the  bargain  that  the  goods  shall  be  sent  to  any 
particular  place,  in  that  case  the  transit  only  ends  when  the  goods 
reach  the  place  ultimately  named  b^'  the  vendee  as  their  destination. 
■In  Coates  v.  Railton,  6  B.  &  C.  422,  several  cases  were  cited  by  Bayley, 
J.,  in  the  course  of  his  judgment,  and  the  principle  to  be  deduced  from 
them  is,  that  where  goods  are  sold  to  be  sent  to  a  particular  destina- 
tion, the  transitus  is  not  at  an  end  until  the  goods  have  reached  the 
place  named  by  the  vendee  to  the  vendor  as  their  destination."  In  Ex 
parte  Miles,  15  Q.  B.  D.  39,  I  cited  the  test  laid  down  by  Lord  Ellen- 
borough  in  Dixon  v.  Baldwen,  5  East,  175,  where  he  saj-s,  "  The  goods 
had  so  far  gotten  to  the  end  of  their  journey  that  they  waited  for  new 
orders  from  the  purchaser  to  put  them  again  in  motion,  to  communicate 
to  them  another  substantive  destination,  and  that  without  such  orders 
they  would  continue  stationary ; "  and,  applying  that  rule  to  the  case 
then  before  me,  I  held  that  the  goods  had  in  that  case  got  to  the  end 
of  their  journey  when  they  arrived  at  Southampton.  That  would  not 
be  the  case  here ;  when  the  goods  were  put  on  board  the  ship,  they 
would  be  in  motion  without  any  fresh  orders  being  necessary  until  they 
reached  Melbourne.  Therefore,  in  my  opinion,  the  right  to  stop  in 
transitu  still  existed,  and  was  rightly  exercised  by  the  vendors.  I  think 
the  decision  of  the  court  below  was  correct,  and  that  this  appeal  must 
be  dismissed.  Appeal  dismissed.^ 

*  The  opinions  of  Fby  and  Lopes,  L.  JJ.,  have  been  omitted 
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BECKER  V.  HALLGARTEN. 
86  N.  Y.  167.    1881. 

This  action  was  for  the  alleged  wrongful  conversion  of  certain  goods. 

The  following  facts  appeared :  — 

The  firms  of  Wilhelm  &  Boerner,  and  Boas  &  Stern,  were  merchants 
in  Berlin,  Germany.  Prior  to  August  2,  1876,  Wilhelm  &  Boerner 
sold  to  Boas  &  Stern,  on  credit,  three  eases  of  goods,  and  delivered  to 
them  invoices  of  the  same.  The  court  found  the  sale  was  completed. 
By  direction  of  Boas  &  Stern  the  goods  were  sent,  by  the  vendors,  in 
two  shipments,  to  the  plaintiff,  Becker,  at  Bremen.  Emil  Goldstein 
was  a  banker  in  Berlin.  On  the  2d  of  August,  1876,  he  was  applied  to 
by  Boas  &  Stern  for  a  loan  of  3,000  marks,  and  agreed  to  make  it  upon 
the  security  of  the  goods  and  bills  of  lading ;  and  it  is  also  found  that 
he  did,  on  that  day,  make  the  loan,  "  taking  as  security  for  repayment 
these  goods."  Boas  &  Stern  gave  an  order  on  Becker  to  hold  them 
subject  to  the  order  and  direction  of  Goldstein,  and  on  the  same  day 
Goldstein  sent  the  order  to  Becker,  and  directed  him,  in  writing, 
to  send  the  three  cases  by  steamer  to  Hallgarten  &  Co.  (the  defend- 
ants), New  York.  He  also  wrote  to  that  firm,  informing  them  that  he 
had  shipped,  "  through  the  house  of  Becker,"  to  your  order  and  ad- 
dress, the  goods,  "  and  request  you  to  deliver  the  same  to  L.  Stern,  of 
New  York,  on  payment  of  3,000  marks  and  fees  and  expenses." 
L.  Stern,  so  named,  was  not  a  member  of  the  firm  of  Boas  &  Stern. 
On  the  4th  of  August,  in  compliance  with  these  directions,  Becker 
shipped  the  goods  to  the  defendants,  and  procured  duplicate  bills  of 
lading,  declaring  him  to  be  the  shipper,  and  that  they  were  to  be  deliv- 
ered to  Hallgarten  &  Co.,  or  their  assigns.  One  of  these  bills  he  sent 
to  thp  defendants  with  a  letter,  in  which,  referring  to  the  bill  of  lading 
as  inclosed  and  to  the  goods  described  in  it,  he  says :  "  You  will  dis- 
pose of"  (them)  "  as  per  instructions  of  Emil  Goldstein."  He  also 
sent  a  duplicate  bill  of  lading  to  Boas  &  Stern,  they  sent  it  to  Gold- 
stein, and  he  to  the  defendants,  with  instructions  similar  to  those  before 
referred  to.  The  court  found  that,  on  August  19th,  "  the  plaintiff,  in 
behalf  of  Wilhelm  &  Boerner,  by  cable  to  defendants,  stopped  the  goods 
in  transitu,  and  they,  having  the  bills  of  lading,  thereafter  agreed  to 
hold  them  for  plaintiff's  account."  On  the  6th  of  October,  1876,  Wil- 
helm &  Boerner  executed  a  paper  in  these  words  :  "  The  undersigned 
hereby  assign  to  Heinrich  Becker,  of  Bremen,  our  claim  on  accepted 
draft  for  2,500  marks,  and  1,562.55  marks  balance  of  account,  with  all 
rights  unto  us  belonging."  On  the  6th  of  November  the  plaintiff 
demanded  the  goods  of  the  defendants,  oflfering  to  pay  their  charges. 

Further  facts  appear  in  the  opinion. 

Samuel  Hand,  for  appellants. 

IJetvis  /Sanders,  for  respondent. 
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Danfoeth,  J.  Becker  was  at  no  time  in  the  course  of  these  trans- 
actions the  agent  or  representative  of  the  vendors.  Until  and  includ- 
ing the  shipment  of  the  goods  he  was  the  agent  of  Boas  &  Stern,  the 
vendees,  or  of  Goldstein.  He  obeyed,  as  was  proper,  at  the  different 
stages  of  the  affair,  first  one  and  then  the  otlier  of  these  parties.  If 
his  special  character  ceased  with  the  shipment-,  he  neither  entered  the 
employ  of  the  vendors,  nor  did  he  act  under  any  instruction  received 
from  them.  The  finding  therefore  that  in  behalf  of  the  vendors  he 
stopped  the  goods  is  without  evidence  to  support  it.  Assuming,  in  the 
next  place  (for  the  purpose  only  of  this  discussion),  that  by  the  assign- 
ment above  set  out  he  became  vested  with  a  vendor's  right  to  stop  goods 
while  on  their  waj'  to  an  insolvent  purchaser,  it  is  one  which  we  think 
cannot  be  exercised  in  this  case,  for  the  reasons :  First,  that  the  transit 
.  was  over  before  the  goods  left  Germany.  They  were  sent  by  the  vend- 
ors to  Becker,  as  the  vendee's  agent  at  Bremen.  The  shipment  was- 
preceded  by  and  was  in  consequence  of  a  request  by  B.  &  S.  to  the 
vendors  "  to  send  the  boxes  "to  Becker  "  at  our  disposition."  There- 
fore, on  the  28th  of  Jul}',  informing  Becker  of  the  shipment  to  him, 
"  at  the  request  of  and  for  account  of  Messrs.  B.  &  S.  of  Berlin,"  they 
write,  we  have  sent  j'ou  part  of  the  goods  in  question  and  "  request  j'ou 
to  carry  out  the  further  instruction  of  said  parties  concerning  the  same  ;  "■ 
and  in  the  next  letter,  communicating  the  shipment  of  the  balance,  they 
say,  "  and  request  you  hereby  to  let  Messrs.  B.  &  S.  have  the  further 
disposal  thereof."  It  is  obvious  then  that  the  impulse  impressed  upon  the 
goods  by  the  vendors  carried  them  only  to  Bremen.  Some  other  actioa 
was  necessary  on  the  part  of  the  vendees  before  they  moved  again. 
They  at  that  point  transferred  the  goods  to  Goldstein,  and  made  them, 
in  the  hands  of  Becker,  subject  to  his  order.  The  trial  court  finds  not. 
only  a  "  taking  of  the  goods  by  him  as  security,"  but  that  Boas  & 
Stern  "  directed  Becker  to  hold  and  ship  the  goods  according  to  Gold- 
stein's directions."  This  was  done.  The  bills  of  lading  were  issued  in 
favor  of  strangers  to  the  vendees,  and  who  represent  a  party  having^ 
actual  custody  and  the  right  of  disposition.  The  shipment  and  the 
consignment  by  the  vendors  ended  at  Bremen.  At  that  place  new 
interests  attached,  in  promotion  of  which  the  goods  were  sent  forward. 
The  only  consignment  by  W.  &  B.  was  to  Becker  at  Bremen. 

It  has  been  held  that  the  delivery  to  the  vendee,  which  puts  an  end 
to  the  state  of  passage,  may  be  at  a  place  where  he  means  the  goods 
to  remain  until  a  fresh  destination  is  communicated  to  them  by  orders 
from  himself.  Valpy  v.  Gibson,  4  C.  B.  837 ;  Biggs  v.  Barry,  2  Curt. 
259  ;  Bolton  v.  L.  &  Y.  R.  W.  Co.,  L.  R.  1  C.  P.  439.  Also  Dixoa 
V.  Baldwen,  5  East,  175  ;  and  this  case  is  approved  in  Covell  v.  Hitch- 
cock, 28  Wend.  611.  In  the  case  before  us  it  is  plain  that  they  had 
reached  the  place  for  which  they  were  intended,  under  the  direction 
given  by  the  vendors,  and  had  come  under  the  actual  control  of  the 
vendees.  Dixon  v.  Baldwen,  supra,  is  commented  upon  in  Harris  v. 
Pratt,  17  N.  Y.  249,  and  distinguished  from  the  rule  thought  applicable 
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to  the  facts  of  that  case.  There  the  suspense  in  transportation  was 
temporary,  and  to  be  resumed  at  a  future  time  in  the  direction  ah-eady 
given  by  the  vendors.  But  in  the  case  before  us  not  only  is  the  actual 
fact  like  that  in  Dixon  v.  Baldwen,  but  if  the  detention  at  Bremen 
was  originally  intended  onl^'  to  give  the  vendees  an  opportunity  to  de- 
termine by  which  of  several  routes  or  at  what  time,  as  in  Harris  v. 
Pratt,  the  goods  should  go  on,  we  have  the  additional  vital  circum- 
stances before  adverted  to  of  a  complete  possession  and  control  by  the 
vendees  and  its  transfer  to  a  third  party,  who  also  took  the  actual  pos- 
session and  control  of  the  goods,  and  has  since  retained  them.  Neither 
Harris  v.  Pratt  nor  any  of  the  other  cases  cited  by  the  appellant  go  to 
the  extent  of  upholding  the  vendor's  lien  in  such  a  case. 

Second.  The  transaction  between  Goldstein  and  the  vendees  was 
effectual  to  pass  the  propert}'  to  him  and  so  deprive  the  vendors  of  the 
right  of  stoppage  if  it  otherwise  existed.  That  right  maj'  always  be  ^ 
defeated  by  indorsing  and  delivering  a  bill  of  lading  of  the  goods  to  a 
bona  fide  indorsee  for  a  valuable  consideration,  without  notice  of  the 
facts  on  which  the  right  of  stoppage  would  otherwise  exist.  This  was 
held  in  Liekbarrow  u  Mason,  2  T.  R.  63,  and  has  since  been  deemed 
established.  It  does  not  impair  the  force  of  this  position  that  the 
monej'  was  in  fact  advanced  before  the  delivery  of  the  bill  of  lading. 
The  goods  were  in  the  possession  of  Goldstein  when  he  paid  over  the 
money.  The  bill  of  lading  was  promised,  and  was  part  of  the  consid- 
eration on  which  the  money  was  paid,  but  more  than  all  he  had  the 
right,  under  the  authority  given  to  him  by  B.  &  S.,  to  take  the  bill  of 
lading  in  any  form,  and  it  was  made  out  for  his  benefit.  City  Bk.  v. 
E.  Co.,  44  N.  Y.  136.  Nor  is  it  material,  unless  made  so  bj'  the  Ger. 
man  law  (infra) ,  that  the  bill  of  lading  was  not  indorsed.  It  was  not 
necessary  that  it  should  be.  Hallgarten  &  Co.  were  Goldstein's  agents, 
subject  to  his  control,  and  in  making  the  bill  of  lading  in  their  names 
as  consignees  all  was  effected  which  the  indorsement  of  a  bilf  taken  in 
the  name  of  B.  &  S.  would  have  accomplished.  The  cases  cited  by  the 
respondent  (Meyerstein  v.  Barber,  L.  R.  2  C.  P.  45  ;  Short  v.  Simpson, 
1  Id.  255)  show  that  a  bill  so  indorsed  has  the  same  effect,  even  if  the 
ship  containing  the  goods  was  at  sea,  as  delivery  of  the  goods  them- 
selves. Here  there  was  a  delivery  of  the  goods  to  Goldstein,  and  the  U 
bill  of  lading  followed  the  possession.  .  .  . 

The  judgment  appealed   from  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur  except  Folger,  C.  J.,  absent  from  argument. 

Judgment  reversed. 
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TUFTS   V.   SYLVESTER. 
73  Me.  213.     1887. 

Peters,  C.  J.  The  plaintiff  sold  a  bill  of  goods,  to  be  shipped  at 
Boston  to  the  buyer,  at  Farmington,  in  this  State.  The  buyer,  becom- 
ing insolvent  after  the  purchase,  countermanded  the  order,  but  not  in 
season  to  stop  the  goods.  Before  the  goods  came,  be  had  gone  into 
insolvency,  and  a  messenger  had  taken  possession  of  his  property.  An 
express  company,  bringing  the  goods,  tendered  them  to  the  buyer,  who 
refused  to  receive  them,  but  the  messenger  accepted  the  goods  from 
the  carrier,  paying  his  charges  thereon.  After  this,  but  before  an 
assignee  was  appointed,  the  seller  made  a  demand  upon  both  the  car- 
rier and  the  messenger,  attempting  to  reclaim  liis  goods.  The  question, 
upon  these  facts,  is  whether  the  goods  were  seasonably  stopped  in 
transitu  to  preserve  the  plaintifiTs  lien  thereon.  We  think  they  were. 
Tlie  right  of  stoppage  in  transitu  is  favored  by  the  law. 

It  is  clear  that  the  goods  did  not  go  into  the  buyer's  possession.  He 
refused  to  receive  them.  He  had  a  moral  and  legal  right  to  do  so. 
Such  an  act  is  commended  by  jurists  and  judges.  He  in  this  way 
makes  reparation  to  a  confiding  vendor.  "  He  may  refuse  to  take  pos- 
session," says  Mr.  Benjamin,  "  and  thus  leave  unimpaired  the  right  of 
stoppage  in  transitu,  unless  the  vendor  be  anticipated  in  getting  pos- 
session by  the  assignee  of  the  buyer.  Benj.  Sales,  §  858.  In  Grout 
V.  Hill,  4  Gray,  361,  Shaw,  C.  J.,  says:  "  Where  a  purchaser  of  goods 
on  credit  finds  that  he  shall  not  be  able  to  pay  for  them,  and  gives 
notice  thereof  to  the  vendor,  and  leaves  the  goods  in  possession  of  any 
person,  when  thej-  arrive,  for  the  use  of  the  vendor,  and  the  vendor, 
on  such  notice,  expresslj'  or  tacitly  assents  to  it,  it  is  a  good  stoppage 
in  transitu^  although  the  bankruptcy  of  the  vendee  intervene."  See 
same  case  at  p.  369,  1  Pars.  Con.  *596,  and  cases. 

The  decision  of  the  case,  then,  turns  upon  the  question  whether  the 
messenger  could  accept  the  goods  and  terminate  the  lien  of  the  vendor. 

We  do  not  find  any  authority  for  it.  A  bankruptc3'  messenger  acts 
in  a  passive  capacitj^,  is  intrusted  with  no  discretionary  powers, 
acts  under  mandate  of  court,  or  does  certain  things  particularly  pre- 
scribed bj'  th'e  law  which  creates  the  office,  is  mostly  a  keeper  or  de- 
fender of  property,  a  custodian  until  the  assignee  comes,  and  he  can 
neither  add  to  nor  take  from  the  bankrupt's  estate.  He  is  to  take  pos- 
session of  the  pstate  of  the  insolvent.  These  goods  had  not  become  a 
part  of  the  estate.  He  was  not  at  liberty  to  affirm  or  disaffirm  anj'  act 
of  the  insolvent.  The  law  imposes  upon  him  no  such  responsibility. 
Chancellor  Kent  says,  that  the  transit  is  not  ended  while  the  goods  are 
in  the  hands  of  a  carrier  or  middleman.  A  messenger  has  no  greater 
authority,  ex  officio,  than  a  middleman,  excepting  as  the  insolvent  law 
expressly  prescribes.     In  Hilliard's  Bankruptcy,  p.  101,  the  office  of  a 
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messenger  is  likened  to  that  of  a  sheriff  under  a  writ :  he  becomes 
merely  the  recipient  of  property.  The  title  of  the  assignee,  when  ap- 
pointed, dates  back  of  the  appointment  of  a  messenger.  Until  appoint- 
ment of  assignee,  the  bankrupt  himself  is  a  proper  person  to  tender  for 
the  redemption  of  lands  sold  for  taxes.  Hampton  v.  Rouse,  22  Wall. 
213.  See  Stevens  v.  Palmer,  12  Mete.  464.  The  case  cited  by  the 
plaintiff,  Gates  v.  Hoile,  2  Neb.  186,  supports  his  contention. 

Defendant  defaulted. 


KINGMAN  ET  AL.  V.  DENISON  et  al. 

84  Mich.  608:  48  N.  W.  26.     1891. 

Long,  J.  On  July  8,  1889,  defendant  Denison  wrote  the  plaintiffs 
at  Peoria,  111.,  ordering  5,000  pounds  of  twine.  No  dealings  had  ever 
been  had  between  the  parties  prior  to  that  time.  The  plaintiffs  received 
the  letter  next  day,  and  at  once  wrote  Denison  :  "We  have  entered  your 
order,  and  twine  will  go  forward  to-morrow."  On  Julj'  11th  the  twine 
was  shipped  to  W.  C.  Denison,  Grand  Rapids,  Mich.,  plaintiffs  taking 
shipping  bill  from  the  railroad  company  there,  and  on  same  day  sent  it 
to  Denison,  with  statement  of  account  for  value  of  the  twine.  The 
twine  was  received  at  Grand  Rapids  by  the  Grand  Rapids  &  Indiana 
Railroad  Company,  July  17th,  and  on  the  18th  they  turned  it  over  to  a 
teamster,  who  delivered  it  at  the  store  which  was  occupied  by  Denison 
at  the  time  the  order  was  made.  It  appears  that  on  July  9th  the  Grand 
Rapids  Savings  Bank  caused  an  attachment  to  be  levied  upon  Denison's 
property.  On  that  evening  Denison  gave  the  bank  a  chattel  mortgage 
on  all  the  goods  in  the  store  and  at  a  warehouse  there,  and  a  store  situ- 
ate at  another  place  outside  of  Grand  Rapids.  July  10th,  11th,  and 
12th,  he  gave  mortgages  on  the  same  property  to  several  other  creditors, 
two  of  them  being  given  to  the  defendant,  the  McCormick  Harvesting 
Machine  Company.  The  goods  mortgaged  were  held  in  the  store  by 
the  agents  of  the  bank  until  they  were  sold  under  one  of  the  mortgages, 
which  was  about  July  18th,  at  which  time  the  defendant,  the  McCormick 
Harvesting  Machine  Company,  bid  the  goods  in,  and  continued  to  oc- 
cupy the  store,  putting  Mr.  Denison  in  as  its  agent.  The  McCormick 
Harvesting  Machine  Company  mortgage  contained  a  clause,  after  a  de- 
scription of  the  property  mortgaged,  as  follows:  "And  all  additions 
to  and  substitutes  for  any  and  all  the  above-described  property."  On 
September  7th,  plaintiffs,  who  had  no  notice  or  knowledge  of  the  changed' 
condition  of  Mr.  Denison's  affairs,  drew  on  him  at  sight  for  the  amount 
of  the  bill.  This  draft  was  not  paid,  and  on  September  14th  plaintiffs 
wrote  him  for  prompt  remittance,  which  was  not  made.  On  September 
19,  1889,  plaintiffs  brought  replevin  against  the  defendants  for  the 
twine,  finding  about  one  half  of  it ;  the  balance  having  been  sold  out 
of  the  store  by  the  McCormick  Harvesting  Machine  Company.    On  the 
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trial  of  the  cause  the  defendants  waived  return  of  the  property,  and  had 
verdict  and  judgment  against  the  plaintiff  for  $351.91,  the  value  of  the 
twine  taken,  and  costs.     Plaintiffs  bring  error. 

The  plaintiffs  asked  the  court  to  instruct  the  jury  that  the  plaintiffs 
were  entitled  to  a  verdict ;  and  in  the  ninth  request  asked  an  instruction 
that  "  If  Mr.  Denison  did  not  in  fact  receive  the  twine  at  his  store,  but 
was  not  there  when  it  was  delivered,  and  never  received  and  accepted 
it  for  his  use  in  any  way,  except  that,  finding  it  in  the  store,  he  allowed 
the  mortgagees  to  assume  control  of  it,  plaintiffs  could  retake  it  as 
against  him."  And  in  the  fourteenth  request  it  was  asked  that  the  jury 
be  instructed  that  the  McCormick  Company,  as  mortgagee,  is  in  no 
better  position  than  Mr.  Denison.  Its  mortgage  does  not  cover  this 
twine,  nor  is  it  a  bona  fide  purchaser.  Several  requests  were  also 
asked  for  instructions  to  the  jury  relating  to  the  insolvency  of  Mr.  Den- 
ison at  the  time  of  the  purchase,  and  his  intent  not  to  paj'  for  the  twine 
at  the  time  of  its  purchase,  or  at  the  time  when  it  was  received  at  the 
store,  on  the  18th  of  July.  These  last-named  requests  we  do  not  deem 
it  necessary  to  set  out  here  for  an  understanding  of  the  points  involved. 
The  requests  set  out  were  refused  by  the  trial  court,  and  upon  such 
ruling  the  plaintiff  assigns  error.  The  court,  in  its  charge  to  the  jury, 
stated  :  "  Plaintiff  claims  the  right  to  the  possession  of  these  goods  at 
the  time  this  suit  was  commenced  —  1st,  because,  as  counsel  claims,  the 
goods  were  ordered,  were  purchased,  by  Mr.  Denison  at  a  time  when 
he  was  insolvent,  and  knew  that  he  was  insolvent,  and  had  no  in- 
tention, or  at  least  no  reasonable  expectation,  of  paying  for  them 
according  to  the  terms  of  the  contract ;  and  the  plaintiff's  counsel 
also  claims  the  right  of  stoppage  in  transit.  All  I  need  to  say  in 
regard  to  the  latter  claim  is  that  I  think  the  right  of  stoppage  in 
transit,  under  the  facts  of  this  case  as  shown  by  the  evidence,  has  no 
application  whatever ;  there  is  no  such  right  existing."  This  part  of 
the  charge  relating  to  the  right  of  stoppage  in  transit  is  assigned  as 
error.  The  court  was  in  error  in  refusing  these  requests  to  charge  and 
in  the  charge  as  given.  It  is  not  seriously  contended  here  but  that, 
under  the  evidence  given  on  the  trial,  the  defendant  Denison  was  in- 
solvent at  the  time  the  goods  were  ordered.  At  least  this  was  a  ques- 
tion of  fact  which  should  have  been  submitted  to  the  jury ;  and,  if  so 
found,  the  question  of  the  right  of  stoppage  in  transit  was  an  important 
question  in  the  case.  The  right  of  stoppage  in  transit  is  a  right  pos- 
sessed by  the  seller  to  resume  the  possession  of  goods  not  paid  for 
while  on  their  way  to  the  vendee,  in  case  the  vendee  becomes  insolvent 
before  he  has  acquired  actual  possession  of  them.  It  is  a  privilege 
allowed  to  the  seller  for  the  particular  purpose  of  protecting  him  from 
the  insolvencj'  of  the  consignee.  The  right  is  one  highly  favored  in  the 
law,  being  based  upon  the  plain  reason  of  justice  and  equity  that  one 
man's  property  should  not  be  applied  to  the  payment  of  another  man's 
debts.  Gibson  v.  Carruthers,  8  Mees.  &  W.  337.  But  it  is  properly 
exercised  only  upon  goods  which  are  in  passage  and  are  in  the  hands  of 
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some  intermediate  person  between  the  vendor  and  vendee  in  process, 
and  for  the  purpose  of  delivery,  and  this  right  may  be  exercised  whether  ^ 
the  insolvency  exists  at  the  time  of  the  sale  or  occurs  at  any  time  be- 
fore actual  delivery  of  the  goods,  without  the  knowledge  of  the  consignor. 
O'Brien  «.  Norris,  16  Md.  122;  Reynolds  v.  Railway  Co.,  43  N.  H. 
580 ;  Bluiii  v.  Marks,  21  La.  Ann.  268 ;  Benedict  v.  Scaettle,  12  Ohio 
St.  515.  This  right  of  stoppage  in  transit  will  not  be  defeated  by  an 
apparent  sale,  fraudulently  made,  without  consideration,  for  the  pur- 
pose of  defeating  the  right.  There  must  be  a  purchase  for  value  with- 
out fraud,  to  have  this  effect.  Harris  v.  Pratt,  17  N.  Y.  249.  In  the 
present  case  it  appears  that  the  goods  arrived  in  Grand  Rapids  July 
17th,  and  were  taken  to  the  store  on  the  18th.  Mr.  Denison  was  not 
in  the  store  at  the  time  they  were  taken  in.  Mr.  Talford  was  in  pos- 
session of  all  the  goods  and  of  the  store  at  this  time  for  all  the  mort- 
gagees, and  after  the  sale  under  the  mortgage  the  McCormick  Company 
took  possession,  and  was  in  possession  at  the  time  this  replevin  suit  was 
commenced.  The  testimony  tends  to  show  that  at  the  time  demand 
was  made  upon  the  McCormick  Company  and  Mr.  Denison  for  the 
twine,  Mr.  Denison  stated  that  he  thought  the  plaintiff,  having  heard  , 
of  his  financial  affairs,  would  not  ship  the  twine,  and  that  he  did  not 
know  it  had  been  shipped  until  it  was  in  the  store ;  and  he  was  very 
sorry  it  had  come,  under  the  circumstances.  The  McCormick  Com- 
pany claimed  that  by  the  terms  of  their  mortgage  they  were  entitled  to 
hold  the  twine.  The  court  was  in  error  in  not  submitting  to  the  jury 
the  question  whether  the  goods  had  come  actually  to  the  possession  of 
Mr.  Denison.  The  circumstances  tend  strongly  to  show  that  he  never 
had  actual  possession  of  them,  and  never  claimed  them  as  owner.  He 
had  made  the  order,  and  was  notified  that  they  would  be  shipped  ;  but 
from  that  time  forward  it  is  evident  that  he  made  no  claim  to  them. 
The  McCormick  Company  claimed  that  they  passed  to  it  under  the 
terms  of  its  mortgage.  It,  however,  stood  in  no  better  position  than 
Denison.  If  the  goods  never  actually  came  into  the  possession  of 
Denison  as  owner,  the  mortgage  lien  would  not  attach,  even  under  the 
clause  in  the  mortgage  covering  after-acquired  property.  It  does  not 
stand  in  the  position  of  a  bona  fide  purchaser  of  the  propertj'.  The 
right  of  stoppage  could  not  be  divested  by  a  purchase  of  the  goods 
under  the  mortgage  sale.  The  transit  had  not  ended  unless  there  was  ^ 
actual  delivery  to  Mr.  Denison.  These  were  questions  of  fact  for  the 
jury,  which  the  court  refused  to  submit.  If  the  jury  had  found  that 
Denison  was  insolvent  at  the  time  the  order  was  made,  or  became  in- 
solvent at  any  time  before  the  claimed  delivery  of  the  goods,  and  that 
the  goods  were  never  actuallj'  delivered  to  the  possession  of  Mr.  Deni- 
son, then  the  vendors'  rights  would  have  been  paramount  to  any  right 
■which  the  McCormick  Companj'  could  have  acquired  at  the  mortgage 
sale.  Underbill  v.  Booming  Co.,  40  Mich.  660 ;  Lentz  v.  Railway 
Co.,  53  Mich.  444  ;  White  v.  Mitchell,  38  Mich.  390  ;  James  v.  Griffin, 
2  Mees.  &  W.  623.     In  the  view  we  have  taken  of  the  case,  we  think 
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the  other  questions  raised  are  unimportant,  and  we  will  not  pass  upon 
them. 

The  judgment  of  the  court  below  must  be  reversed,  with  costs,  and 
a  new  trial  ordered. 

The  other  justices  concurred.^ 


JONES  V.  EAEL. 

37  Cal.  630.     1869. 

Sanderson,  J.  Stoppage  in  transitu  is  a  right  which  the  vendor  of 
goods  upon  credit  has  to  recall  them  or  retake  them,  upon  the  discovery 
of  the  insolvency  of  the  vendee,  before  the  goods  have  come  into  his 
possession,  or  any  third  person  has  acquired  bona  fide  rights  in  them. 
It  continues  so  long  as  the  carrier  remains  in  possession  and  control  of 
the  goods,  or  until  there  has  been  an  actual  or  constructive  deliver}' 
to  the  vendee,  or  some  third  person  has  acquired  a  bona  fide  right  to 
them.  Upon  demand  by  the  vendor,  while  the  right  of  stoppage  in 
y  transitu  continues,  the  carrier  will  become  liable  for  a  conversion  of  the 
goods,  if  he  decline  to  redeliver  them  to  the  vendor,  or  delivers  them 
to  the  vendee.  Markwald  v.  His  Creditors,  7  Cal.  213  ;  Blackman  v. 
Pierce,  23  Cal.  508 ;  O'Neil  v.  Garrett,  6  Iowa,  480 ;  Reynolds  v.  Rail- 
road, 43  N.  H.  580.  And  a  notice  by  the  vendor,  without  an  express 
demand  to  redeliver  the  goods,  is  sufficient  to  charge  the  carrier.     If 

1  In  Bolton  v.  The  Lancashire,  &c.  Ry.,  L.  R.  1  C.  P.  431  ( 1866),  Erie,  J.,  said : 
"  I  am  of  opinion  that  these  goods  did  not  cease  to  be  in  transitu  by  being  at  tlie 
Brierfield  station.  Before  they  arrived  there,  notice  had  been  given  by  Parsons  to 
the  vendor  that  he  declined  to  receive  them ;  and  after  their  arrival  Parsons  gave 
the  defendants  orders  to  talce  them  back  again.  The  vendor  at  first  refused  to  have 
anything  to  do  with  them ;  and  thus  the  goods,  being  rejected  by  both  the  vendor 
and  by  Parsons,  remained  in  the  hands  of  the  defendants.  Under  the  circumstances, 
it  seems  to  me  the  goods  never  ceased  to  be  in  transitu.  It  is  clear,  from  the  case  of 
James  v.  Griffin,  2  M.  &  W.  623,  that  the  intention  of  the  vendee  to  take  possession 
'  is  a  material  fact.  So  in  Whitehead  v.  Anderson,  9  M.  &  W.,  at  p.  529,  Parke,  B., 
says  :  '  The  question  is  quo  animo  the  act  is  done.  My  notion  has  always  been 
whether  the  consignee  has  taken  possession,  not  whether  the  captain  has  intended 
to  deliver  it.'  ...  It  was  urged  by  Mr.  Holker,  that  being  repudiated  by  both  par- 
ties to  the  contract,  the  goods  remained  in  the  hands  of  the  railway  company  as 
warehousemen  for  the  real  owner,  that  is,  for  Parsons.  There  is  no  doubt  but  that 
the  carrier  may,  and  often  does,  become  a  warehouseman  for  the  consignee;  but 
that  must  be  by  virtue  of  some  contract  or  course  of  dealing  between  them  that  when 
arrived  at  their  destination  the  character  of  carrier  shall  cease,  and  that  of  ware- 
houseman supervene."  And  Willes,  J.,  said:  "It  must  be  observed  that  there  is, 
besides  the  propositions  I  have  stated,  and  whicli  are  quite  familiar,  ore  other  propo- 
sition which  follows  as  deducible  from  these,  viz.,  that  the  arrival  which  is  to  divest 
the  vendor's  right  of  stoppage  in  transitu  must  be  such  that  the  buyer  has  taken 
actual  or  constructive  possession  of  the  goods,  and  that  cannot  be  as  long  as  he  repu- 
diate them." 
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the  carrier  is  dearly  informed  that  it  is  the  intention  and  desire  of  the 
vendor  to  exercise  his  right  of  stoppage  in  transitu,  the  notice  is  suf- 
ficient. Rej-nolds  v.  Eailroad,  supra;  Litt  v.  Cowley,  7  Taunton,  169  ; 
Whitehead  v.  Anderson,  97  M.  &  W.  518 ;  Bell  v.  Moss,  5  Wharton, 
189.  And  notice  to  the  agent  of  the  carrier  who  in  the  regular  course 
of  his  agency  is  in  the  actual  custody  of  the  goods  at  the  time  the 
notice  is  given,  is  notice  to  the  carrier.  Bierce  v.  Red  Bluff  Hotel  Co., 
31  Cal.  160. 

The  case  made  by  the  record  shows  that  the  goods  in  question  were 
consigned  to  the  care  of  the  defendant  at  Cisco,  to  be  forwarded  by 
him  in  the  usual  course  of  business  to  the  vendee  at  Virginia  City. 
That  the  defendant  was  engaged  in  the  forwarding  business  at  Sacra- 
mento, and  had  an  agent  at  Cisco  whose  business  it  veas  to  receive  all 
goods  shipped  to  the  care  of  defendant,  and  deliver  them  to  the  order 
of  the  vendee  upon  payment  of  charges  and  commissions.  That,  while 
the  goods  were  at  Cisco  and  in  the  custody  of  the  defendant's  agent, 
who  had  full  charge  of  the  forwarding  business  at  that  place,  a  letter 
from  the  plaintiff,  addressed  to  the  defendant  at  Cisco,  containing  a  bill 
of  the  goods,  and  informing  the  defendant  that  the  vendee  had  been 
attached,  and  that  he  wanted  to  save  the  goods,  and  directing  the  de- 
fendant not  to  deliver  the  goods  to  any  one  except  his  (the  plaintiff's) 
agent  at  Virginia,  who  would  be  looking  out  for  them,  was  received  bj- 
the  defendant's  agent  at  Cisco.  That  the  defendant,  by  his  agent, 
acknowledged  the  receipt  of  the  letter,  and  stated  that  the  goods  were 
"in  store  and  he  would  hold  them  subject  to  the  order  of  Byers" 
(plaintiff's  agent).  That  afterwards  the  vendee  of  the  goods  came  to 
•  the  agent  of  defendant  and,  tendering  charges  and  commissions,  de- 
manded the  goods,  and  that  the  demand  was  complied  with.  That 
the  vendee  was  insolvent  at  the  date  of  the  notice  to  defendant's  agent 
that  the  plaintiff  desired  to  stop  the  goods  in  his  hands. 

In  view  of  these  facts,  and  the  law  as  above  declared,  the  defendant 
is  clearly  liable  for  a  conversion  of  goods. 

Judgment  and  order  affirmed. 


DIEM  V.   KOBLITZ. 

49  Ohio  St.  41:  29  N.  E.  1124.     1892. 

Williams,  C.  J.  The  contract  of  the  parties,  as  shown  by  the  plead- 
ings, was  one  for  the  sale  of  goods  on  credit ;  the  plaintiffs  agreeing  to 
give  their  commercial  paper  for  the  purchase  price,  payable  at  the  times 
stipulated.  As  no  time  was  specified  in  the  contract  for  the  delivery  of 
the  goods,  the  defendant's  obligation  was  to  deliver  them  when  the 
plaintiffs  gave  their  commercial  paper,  as  they  agreed  to  do,  or  within 
•&  reasonable  time.     The  petition  avers  that  the  plaintiffs  were  at  all 
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times  ready  to  perform  their  part  of  the  contract,  and,  that  they  re- 
quested performance  by  the  defendant,  which  was  hy  him  refused.  The 
answer  denies  these  averments,  and  alleges,  that  the  plaintiffs  became, 
and  were  insolvent,  and  their  commercial  paper  dishonored  ;  and,  upon 
this  information  coming  to  the  defendant,  after  part  of  the  goods  had 
been  delivered  to  the  carrier  for  shipment,  he  stopped  them  in  transit, 
resumed  possession,  and  afterwards  resold  them  with  the  other  goods 
included  in  the  contract,  for  the  same  price  plaintiffs  were  to  pay  for 
them.  The  reply  denies  the  insolvency  of  the  plaintiffs,  and  avers  that 
they  accepted  drafts  drawn  by  defendant  on  them  for  the  whole  purchase 
price  of  the  goods,  payable  in  accordance  with  the  contract. 

The  view  which  the  court  below  took  of  the  case,  was,  that  the  resale 
of  the  goods,  as  alleged  in  the  answer,  was  a  breach  of  the  contract  by 
the  defendant,  which  gave  the  plaintiffs,  notwithstanding  their  insol- 
venc}-,  an  immediate  right  of  action  against  him  for  damages.  Hence, 
proof  of  the  insolvency  of  the  plaintiffs  was  excluded,  as  immaterial, 
and  the  case  was  submitted  to  the  jury  as  involving  no  inquiry  except 
the  amount  of  the  plaintiff's'  damages. 

We  do  not  understand  it  to  be  claimed,  that  the  defendant,  upon 
learning  of  the  plaintiffs'  insolvency,  might  not  lawfully  retake  the 
goods  while  they  were  yet  in  the  custody  of  the  carrier ;  nor,  that  he 
was  bound  to  deliver  any  part  of  the  goods  so  long  as  the  insolvency  of 
the  plaintiffs  continued.  The  claim  is,  that  the  right  of  the  vendor  in 
such  case,  is  simply  to  retain  possession  of  the  property  until  the  pur- 
chase price  is  paid ;  and  therefore,  a  resale  bj-  him  before  the  expira- 
tion of  the  credit,  puts  it  out  of  his  power  to  deliver  to  the  first  vendee, 
and  so  constitutes  a  breach  of  the  contract  with  him,  for  which  he  maj', 
though  insolvent,  maintain  a  special  action  for  damages.  Whether  this 
claim  is  correct  or  not,  is  the  principal  question  in  the  case. 

The  right  of  stoppage  in  transitu  is  the  right  of  the  vendor  to 
resume  possession  of  the  goods  sold,  while  thej-  are  in  transit  to  the 
vendee,  who  is  insolvent,  or  in  embarrassed  circumstances.  Actual 
insolvency  of  the  vendee  is  not  essential.  It  is  sufficient  if  before  the 
stoppage  in  transitu,  he  was  either  in  fact  insolvent,  or  had,  by  his 
conduct  in  business,  afforded  the  ordinary  apparent  evidences  of  insol- 
vency. Nor  is  the  vendor's  right  abridged,  or  in  any  way  affected  by 
the  fact  that  he  has  received  the  vendee's  bills  of  exchange,  or  other 
negotiable  securities  for  the  whole  price,  even  though  the^-  ha^-e  been- 
negotiated  and  are  still  outstanding.  It  seems  to  be  well  settled,  that 
when  the  right  of  stoppage  iu  transitu  is  properlj'  exercised,  the  effect 
is  to  restore  the  vendor  to  precisely  the  same  position  as  if  the  goods 
had  never  left  his  possession.  He  has  the  same  rights  with  respect  to 
the  property,  and  they  may  be  enforced  in  the  same  way.  His  right  to 
intercept  the  goods  before  they  reach  the  hands  of  the  vendee,  and  his 
right  to  withhold  those  still  in  his  possession,  rest  upon  the  same  just 
principle  that  the  insolvent  vendee  cannot  require  the  vendor  to  deliver 
the  goods  or  perform  the  contract  when  he  himself  is  unable  to  pay  for 
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them,  or  perform  the  contract  on  his  part.  To  require  the  goods  to  be 
delivered  to  such  vendee  would  simpl}'  result  in  the  application  of  the 
property  of  one  man  to  the  payment  of  another  man's  debts.  The  right 
of  the  unpaid  vendor,  with  respect  to  the  'goods,  is  sometimes  called  a 
lien ;  and  it  is  a  lien,  in  the  sense  that  the  vendee,  upon  paj-ment  or 
tender  of  the  price,  but  not  otherwise,  maj-  recover  them.  But  it  is 
something  more  than  a  mere  common  law  lien,  which  is  only  a  naked 
right  of  possession.  With  the  goods  in  his  possession,  the  vendor  has 
a  special  property  in  them,  which  is  parcel  of  his  original  ownership. 
Whether  the  effect  of  the  stoppage  in  transitu,  or  the  retention  of  the 
goods  bj'  the  vendor,  on  the  discovery  of  the  vendee's  insolvencj',  is  to 
rescind  the  contract,  or  not,  has  been  the  subject  of  much  discussion, 
and  some  authors  say  the  question  is  not  j-et  definitely  settled.  But 
the  prevailing  opinion  now  is,  we  believe,  that  the  contract  is  not, 
necessarily,  rescinded,  unless  the  parties  by  their  conduct  so  treat  it ; 
that  conclusion,  being  most  favorable  to  the  vendor,  for  whose  protec- 
tion the  doctrine  of  stoppage  in  transitu  was  first  established  ;  for,  if 
the  exercise  of  the  right  operated  to  rescind  the  contract,  the  vendor 
would  be  deprived  of  the  remedy,  which  it  is  now  generallj'  conceded  he 
has  in  a  proper  case,  upon  a  resale  of  the  goods,  to  hold  the  vendee,  or 
the  assignee  of  his  estate,  for  the  loss  sustained  through  his  non-per- 
formance of  the  contract,  or  in  consequence  of  a  fall  in  the  market 
price.  And,  as  the  stoppage  does  not  rescind  the  contract  of  sale,  it 
follows,  that  the  vendee,  or  his  assignee,  maj'  obtain  the  goods  on  pay- 
ment of  the  price;  or,  if  the  vendee  was  able  and, ready  to  perform 
the  contract  on  his  part,  he  may  recover  damages  for  the  failure  of 
the  seller  to  deliver  the  property  according  to  its  terms.  But  can  the 
vendee  maintain  such  action  if  he  is  not  able  to  perform  ?  And  does 
his  insolvency  at  the  time  fixed  for  the  delivery  of  the  property,  amount 
to  such  inabiUt}-?  Or,  where  the  sale  is  upon  credit,  does  a  resale  of 
the  property  hj  the  vendor,  before  the  expiration  of  the  time  of  the 
credit,  give  the  insolvent  vendee,  notwithstanding  his  inabilitj^  to  pay 
for  the  goods,  a  right  of  action  against  the  vendor  for  the  difference 
between  the  contract  piice  and  their  market  value,  at  the  time  of  the 
resale?  As  an  authorit}-  sustaining  the  right  of  the  vendee  to  main- 
tain such  an  action  against  his  vendor,  Bloxam  v.  Sanders,  4  B.  &  C. 
941,  is  cited,  where  Bailey,  J.,  says  :  "  If  goods  are  sold  upon  credit, 
and  nothing  is  agreed  upon  as  to  the  time  of  delivering  the  goods,  the 
vendee  is  immediately  entitled  to  the  possession,  and  the  right  of  pos- 
session and  the  right  of  property  vest  at  once  in  him  :  but  liis  right  of 
possession  is  not  absolute ;  it  is  liable  to  be  defeated  if  he  becomes 
insolvent  before  he  obtains  possession.  Whether  default  in  payment 
when  the  credit  expires  will  destroy  his  right  of  possession,  if  he  has 
not  before  that  time  obtained  actual  possession,  and  put  him  in  the 
same  situation  as  if  there  had  been  no  bargain  for  credit,  it  is  not  now 
necessary-  to  inquire,  because  this  is  a  case  of  insolvency,  and  in  case 
of  insolvency  the  point  seems  to  be  perfectly  clear.     If  the  seller  has 
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despatched  the  goods  to  the  buj-er,  and  insolvency  occurs,  he  has  a 
right  in  virtue  of  his  original  ownership  to  stop  them  in  transitu. 
Why?  Because  the  property  is  vested  in  the  buyer,  so  as  to  subject 
him  to  the  risk  of  any  accident ;  but  he  has  not  an  indefeasible  i-ight  to 
the  possession,  and  his  insolvency-,  without  payment  of  the  price,  de- 
feats that  right.  And  if  this  be  the  case  after  he  has  despatched  the 
goods,  and  whilst  they  are  in  transitu,  a  fortiori,  is  it  when  he  has 
never  parted  with  the  goods,  and  when  no  transitus  has  begun?  The 
buyer,  or  those  who  stand  in  his  place,  may  still  obtain  the  right  of  pos- 
session, if  they  will  pay  or  tender  the  price,  or  the}-  may  still  act  upon 
their  right  of  property  if  anything  unwarrantable  is  done  to  that  right. 
If,  for  instance,  the  original  vendor  sells  when  he  ought  not,  the}'  may 
bring  a  special  action  against  him  for  the  injury  they  sustain  b}'  such 
wrongful  sale,  and  recover  damages  to  the  extent  of  that  injury ;  but 
thev  can  maintain  no  action  in  which  right  of  property  and  right  of 
possession  are  both  requisite,  unless  they  have  both  those  rights." 
Still  the  question  remains,  when  is  the  resale  wrongful?  And  what  is 
necessary  on  the  part  of  the  vendee,  to  enable  him  to  maintain  the 
action  for  the  resale,  was  not  decided,  nor  does  it  appear  to  have  been 
a  question  in  that  case.  The  action  was  trover,  to  the  maintenance  of 
which,  the  right  of  possession  was  essential. 

In  Smith's  Leading  Cases,  vol.  i.,  pt.  ii.,  p.  1199,  in  the  note  to  Lick- 
bai'row  v.  Mason,  2  T.  R.  63,  it  is  said:  "Supposing  the  contract  of 
sale  not  to  be  rescinded,  it  seems  to  follow,  that  the  goods,  while  de- 
tained, remain  at  the  risk  of  the  vendee,  and  that  the  vendor  can  have 
no  right  to  resell  them,  at  all  events  until  the  period  of  credit  is  expired ; 
after  that  period,  indeed,  the  refusal  of  the  vendee,  or  his  representa- 
tives to  receive  the  goods  and  pay  the  price,  would  probably  be  held  to 
entitle  the  vendor  to  elect  to  rescind  the  contract."  The  onlj'  authority 
cited  in  support  of  the  note  above  quoted,  is  the  case  of  Langford  v. 
Tiler,  Salk.  113,  from  an  examination  of  which,  it  will  be  seen,  that  it 
does  not  meet  the  question.  The  full  report  of  the  case,  which  is  very 
brief,  is  as  follows  :  — 

"  The  defendant,  who  was  administratrix  to  her  late  husband,  used 
to  deal  in  tea  in  his  lif(fctime,  and  bought  four  tubs  of  the  plaintiff  at  so 
much  per  tub,  one  of  which  she  paid  for  and  took  away,  leaving  fifty 
pounds,  in  earnest  for  the  other  three  ;  and  Holt,  Chief  Justice,  ruled, 
1st,  That  the  husband  was  liable  upon  the  wife's  contract,  because  they 
cohabited.  2d,  That  notwithstanding  the  earnest,  the  monej-  must  be 
paid  upon  the  fetching  away  the  goods,  because  no  other  time  for  pay- 
ment is  appointed.  3d,  That  earnest  only  binds  the  bargain,  and  gives 
the  party  a  right  to  demand  ;  but  then  a  demand  without  the  payment 
of  the  money  is  void.  4th,  That  after  earnest  given,  the  vendor  cannot 
sell  the  goods  to  another,  without  a  default  in  the  vendee  ;  and  there- 
fore, if  the  vendee  does  not  come  and  paj-  and  take  the  goods,  the 
vendor  ought  to  go  and  request  him ;  and  then  if  he  does  not  come 
and  psiy,  and  take  away  the  goods  in  convenient  time,  the  agreement  is 
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dissolved,  and  he  is  at  liberty  to  sell  them  to  any  other  person."  The 
sale,  it  appears,  was  not  on  credit,  nor  was  the  purchaser  insolvent; 
nor  does  the  case  hold  that  the  vendor  would  be  liable  in  damages  for 
a  resale  of  the  goods  without  a  request  made  of  the  vendee  to  receive 
and  pay  for  them,  if,  at  the  time,  he  was  not  read}-  and  able  to  pay  the 
purchase  price.  On  tlie  contrarj-,  the  action  was  b}'  the  vendor  against 
the  vendee,  who  was  the  administratrix  of  her  husband's  estate,  to 
charge  the  estate  with  her  contract  of  purchase ;  and  Lord  Holt  was 
speaking  of  what  was  necessary  to  be  done  bj'  the  vendor  to  enable 
him  to  sue  for  the  vendee's  breach  in  not  making  full  paj-ment.  The 
holding,  that  to  entitle  the  seller  to  sue,  he  must  offer  to  perform  and 
request  performance  b}'  the  purchaser,  is  in  accordance  with  the  now 
generally  recognized  rule  on  the  subject. 

The  general  rule  is,  that  in  contracts  of  bargain  and  sale,  where 
there  is  no  agreement  for  credit,  the  promise  of  the  vendor  to  sell  and 
deliver  the  property,  and  that  of  the  purchaser  to  pay  the  contract 
price,  are  mutually  dependent,  and  neither  party  is  bound  to  perform, 
without  contemporaneous  performance  by  the  other.  Payment,  or 
tender  of  the  price,  is  the  condition  upon  which  the  purchaser  can 
require  delivery  of  the  property ;  and  delivery  or  tender  by  the  seller, 
is  just  as  essential  on  his  part  if  he  would  sue  for  the  price,  or  for 
damages  for  its  non-payment.  If  both  parties  are  unable  to  perform, 
neither  can  maintain  an  action  against  the  other  ;  and  therefore,  while 
it  is  necessary  for  the  vendor,  if  he  would  sue,  to  offer  performance 
on  his  part,  he  is  in  a  position  to  defend,  without  doing  so,  if  the 
vendee  is.  not  able  to  perform.  In  Reader  v.  Knatchel,  5  T.  E.  218, 
an  application  was  made  of  the  rule,  which  is  much  in  point.  The 
plaintiff  declared  upon  an  agreement  by  the  defendant,  to  deliver  to 
him  a  quantity  of  Manchester  cottons.  The  defence  was,  that  after 
the  making  of  the  contract,  the  plaintiff  had  compounded  with  his 
creditors.  Mr.  Justice  Butler  directed  the  jury,  "That  if  they  be- 
lieved the  plaintiff  was  really  in  such  a  situation  as  to  be  unable  to 
pay  for  the  goods,  that  was  a  good  defence  in  point  of  law  to  the 
action ;  and  the  jury  accordingly  found  a  verdict  for  the  defendant." 

When  the  sale  is  upon  credit,  it  is  one  of  the  implied  conditions  of 
the  contract  that  the  vendee  shall  keep  his  credit  good ;  his  promise 
to  pay  at  a  future  day,  involving  an  engagement  on  his  part  that  he 
will  remain,  and  then  be,  able  to  pay;  which  engagement  is  broken 
when  he  becomes  insolvent,  and  unable  to  pay,  and  hence  the  right 
of  the  vendor  to  then  stop  performance  of  the  contract  on  his  part. 
Nor  is  the  rule  varied  by  the  fact  that  the  vendee  has  given  his  notes 
or  bills,  or  other  securities  for  the  price,  payable  at  the  end  of  the 
time  for  which  the  credit  is  allowed.  The  vendor,  in  such  case,  incurs 
no  liability  by  not  delivering  the  property,  unless  tlie  vendee  pay,  or 
tender  the  contract  price.  But  in  order  to  sue  the  vendee,  he  should 
offer  to  deliver  according  to  the  contract.  Such  is  the  scope  of  the 
rule  laid  down  in  Mining  Co.  v.  Brown,  124  U.  S.   385,  where  it  ia 
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held:  " The  insolvency  of  the  vendee  in  a  contract  for  the  sale  and 
future  delivery  of  personal  property  in  instalments,  payment  to  be 
made  in  notes  of  the  vendee  as  each  instalment  is  delivered,  is  suffi- 
cient to  justify  the  vendor  for  refusing  to  continue  the  delivery,  unless 
payment  be  made  in  cash  ;  but  it  does  not  absolve  him  from  offering 
to  deliver  the  property  in  performance  of  the  contract  if  he  intends 
to  hold  the  purchasing  party  to  it ;  he  cannot  insist  upon  damages 
for  non-performance  by  the  insolvent  without  showing  performance 
on  his  own  part,  or  an  offer  to  perform,  with  ability  to  make  the  offer 
good." 

The  rule  must  work  botlj  ways.  The  rights  and  obligations  of  the 
vendor  and  vendee  are  correlative.  If  the  insolvency  of  the  vendee 
is  sufficient  to,  justify  the  vendor  in  refusing  to  deliver  the  property, 
unless  payment  be  made  in  cash,  it  follows  that  the  vendor  incurs  no 
liability  by  his  refusal,  and  therefore  no  right  of  action  accrues  to 
the  vendee,  unless  payment  be  made  by  him.  And  if  the  vendor 
cannot  insist  upon  damages  for  the  vendee's  non-performance,  with- 
out showing  an  offer  on  his  part  with  the  ability  to  perform,  so,  neither 
can  the  vendee,  if  he  is  without  the  ability  to  perform,  recover  from 
the  vendor.  The  observations  of  Gholson,  J.,  in  Benedict  v.  Schaettle, 
12  Ohio  St.  520-521,  are  in  point,  and  are  in  harmony  with  this  view 
of  the  subject.  He  says  :  "If  the  true  principle  of  the  right  of  stop- 
page in  transitu  be  found  in  that  certainly  just  rule  of  mutual  contract, 
by  which  either  party  may  withhold  performance,  on  the  other  becoming 
unable  to  perform,  on  his  part ;  if  the  foundation  of  the  rule  be  a 
just  lien  on  the  goods  for  the  price,  until  delivered,  an  equitable  lien 
adopted  for  the  purposes  of  substantial  justice,  then  it  is  the  ability 
to  perform  the  contract  —  to  pay  the  price  —  which  is  the  material 
consideration.  If  there  be  a  want  of  ability,  it  can  make  no  difference, 
in  justice  or  good  sense,  whether  it  was  produced  by  causes,  or  shown 
by  acts,  at  a  period  before  or  after  the  contract  of  sale.  Substantially, 
to  the  vendor  who  is  about  to  complete  delivery,  and  abandon  or  lose 
his  proprietary  lien,  the  question  is,  can  the  vendee  perform  the  con- 
tract on  his  part ;  has  he,  from  insolvency,  become  unable  to  pay  the 
price?"  And  in  another  part  of  the  opinion  he  further  says:  "The 
rights  of  a  fair  vendee  will  be  sufficiently  protected  by  giving  him  an 
indemnity  when  the  right  of  stoppage  in  transitu  is  exercised  upon 
rumor  or  suspicion  without  any  foundation  in  fact,  and  by  depriving 
the  vendor,  in  all  cases,  of  any  chance  of  speculating  upon  the  goods, 
by  requiring  them  to  be  delivered  or  accounted  for  to  the  vendee,  or 
his  assignee,  on  the  payment  or  tender  of  the  agreed  price." 

But,  it  is  contended,  that  while  the  vendor  may  refuse  to  deliver 
the  property  to  the  insolvent  vendee,  he  is  obliged  to  keep  it  for  the 
vendee  until  the  time  of  the  credit  expires ;  and,  if  he  resell  before 
that  time,  the  vendee  may  have  his  action  for  damages. 

When,  by  the  contract,  the  property  is  to  be  delivered  at  a  future 
day,  and  the  vendor  sells  it  to  another  before  that  time  arrives,  the 
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vendee,  being  able  to  perform,  may  have  an  immediate  action ;  for 
the  vendor,  by  thus  disabling  himself  from  performing  by  delivery 
at  the  proper  time,  commits  a  breach  of  the  contract,  and  the  vendee 
need  not  wait  until  the  time  for  the  delivery  arrives.     But   that  rule 
has  no  application  here.     The  obligation  of  the  vendor,  under  a  con- 
tract like  that  between  the  parties  in  this  case,  is   to  deliver  the  goods 
at  the  time  stipulated  in  the  agreement,  which  is   at  once,  upon   the 
receipt  or  tender  of  the  purchaser's  commercial  paper,  or  within  a 
reasonable  time ;   not  at  the  time  to  which  the  credit  is  extended. 
The  right  of  the  vendee  is  to  receive  the  goods  at  the  time  the  vendor 
contracts  to  deliver  them,  and  he  is  not  bound  to  receive  them  at  any 
other  time.     The  breach,  therefore,  on  the  part  of  the  vendor,  if  there 
be  one,  consists  in  his  failure  to  deliver  the  goods  according  to  the 
contract,  and  occurs  at  that  time,  and  not  upon  a  resale  subsequently 
made ;  and  the  vendee's  cause  of  action  arises,  if  at  all,   upon  the 
failure  to  deliver,  and  not  on  the  resale.     In  the  case  now  before  us, 
the  averments  of  the  defendant's  answer,  which  on  the  trial  he  was 
not  permitted  to  prove,  though  he  offered  to  do  so,  show  that  at  the 
time  the  goods  were  to  have  been  delivered,  according  to  the  contract 
of  sale,  the  plaintiffs  were  insolvent,  and  their  paper  dishonored,  so 
that  the   condition   upon  which  their  right  to   the  goods  depended, 
had  not  been  performed  by  them,  and  they  were  without  the  necessary 
ability  to  perform  the  same.     Upon  what  just  principle  can  the  seller 
in  such  a  case  be  required  to  hold  the  goods  until  the  expiration  of 
the  credit?     It  is  true  that,  at  that  time,  the  vendee  may  again  be 
solvent,   and  able  to  pay.     There  is  no  presumption,   or  assurance, 
that  he  will.     If  any  presumption  arises,  it  is  rather,  that  the  insol- 
vency will  continue,  which  is  more  in  accordance  with  the  experience 
of  the  commercial  world.     But,  as  we  have  seen,  it  is  part  of  the 
vendee's  engagement,  that  he  will  maintain  his  credit,  which  is  broken 
by  his  insolvency.     And  it  would  be  unjust  to  require  the  vendor  to 
sustain  the  loss  resulting  from  the  destruction  or  deterioration  of  the 
goods  in  the  mean  time,  which,  in  many  instances,  must  ensue  if  the 
seller  is  compelled  to  keep  the  goods  shut  up,  and  take  the  risk  of 
the  future  solvency  of  the  buyer.     The  injustice  of  such  a  requirement 
is  conceded  where  the  goods  are  of  a  perishable   nature ;  and  the  ven- 
dor, it  is  now  settled,  is  not  obliged  to  keep  goods  of  that  character 
until  the  termination  of  the  credit.     In  the   notes  to  Lickbarrow  v. 
Mason,  in  Smith's  Leading  Cases,  vol.  i.,  pt.  ii.,  p.  1199,  it  is  said,  "But 
what,  it  will  be  said,  if  the  goods  be  of  so  perishable  a  nature  that 
the  vendor  cannot  keep  them  until  the  time  of  credit  has  expired? 
In  such  a  case  it  is  submitted ;  that  courts  of  law  having  originally 
adopted  this  doctrine  of  stoppage  in  transitu  from  equity,  would  act 
on  equitable  principles  by  holding  the  vendor  invested  with  an  implied 
authority  to  make  the  necessary  sale."     It  is  insisted,  however,  that 
the  right  of  sale  in  such  cases  constitutes  an  exception  to  the  rule. 
In  our  opinion,  the  reasons  upon  which  the  exception  rests,  if  it  be 
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such,  should  make  the  exception  the  general  rale.  The  value  of  many 
kinds  of  merchandise,  not  perishable,  depends  largely  upon  their  being 
in  the  market  at  the  appropriate  seasons,  and  to  supply  temporary 
demands ;  and  if  not  available  for  those  purposes,  at  the  proper  time, 
they  become  comparatively  worthless,  or  so  reduced  in  value  as  to 
entail  great  loss,  which  may  be  less  only  in  degree,  though  greater  in 
amount,  than  where  the  goods  are  perishable ;  and  it  is  no  more  just 
or  equitable,  to  subject  the  vendor  to  the  loss  in  the  one  case,  than 
in  the  other.  The  right  of  resale  ought  not,  we  think,  to  be  made  to 
depend  upon  the  degree  or  extent  of  the  loss  that  must  ensue,  if  it 
should  be  denied.  It  rests  on  a  different  principle,  and  grows  out  of 
the  failure  of  the  vendee  to  keep  his  engagement.  Not  that  the  con- 
tract is  thereby  rescinded,  for  that  would  defeat  the  vendor's  remedy 
for  damages  upon  resale  after  due  notice ;  but  that  he  may  elect  to 
treat  the  agreement  for  the  credit  as  at  an  end,  on  account  of  the 
vendee's  default.  We  see  no  good  reason  for  holding  that  the  rights 
of  the  seller  are  any  the  less  where  the  sale  is  upon  credit,  and  the 
property  is  retained  by  him  on  account  of  the  buyer's  insolvency, 
than  they  would  be  if  the  sale  were  for  cash,  and  the  vendee  was 
unable  to  pay  the  price  agreed  upon.  In  either  case  the  incapacity 
of  the  vendee  to  perform  his  part  of  the  agreement  —  and  insolvency 
is  incapacity  —  warrants  the  vendor  in  withholding  performance  on 
his  part. 

We  are  therefore  of  opinion  the  trial  court  erred  in  excluding  the 
evidence  of  the  plaintiffs'  insolvency,  and  in  charging  the  jury  as 
shown  in  the  statement  of  the  case ;  and  in  also  refusing  the  instruc- 
tion requested  by  the  defendant  therein  contained.  Counsel  have 
argued  a  question  relating  to  the  charge  of  the  court  on  the  measure 
of  damages ;  but  as  no  exception  was  taken  to  the  charge  on  that 
subject  it  will  not  be  further  noticed.  For  the  errors  mentioned 
above,  — 
Tlie  judgments  below  are  reversed,  and  the  cause  remanded  for  further 

proceedings. 
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§  7.    Eight  to  Eescind. 

STURTEVANT  v.   ORSER. 

24  N.  Y.  538.    1862. 

Action  to  recover  a  quantity  of  oil  sold  to  Wing  and  delivered  on 
board  his  vessel  for  shipment  to  New  York.  Before  its  arrival,  Wing 
became  insolvent,  and  determined  to  return  the  oil.  On  its  arrival  he 
had  it  stored  for  plaintiff  with  one  Kelly,  and  on  July  9th  wrote  to 
plaintiff  that  it  had  been  so  stored  because  of  his  insolvency.  The 
letter  was  received  by  plaintiff's  clerk  that  evening,  and,  the  plaintiff 
being  absent,  the  clerk  saw  Wing  July  10th,  and  at  once  telegraphed  to 
an  agent  in  New  York  to  take  charge  of  it.  On  July  10th,  and  before 
the  receipt  of  the  telegram  by  the  New  York  agent,  the  oil  was  attached 
by  a  creditor  of  Wing.  Plaintiff,  by  his  agent,  demanded  the  oil ;  its 
delivery  was  refused,  and  this  action  brought.  A  verdict  was  directed 
for  plaintiff  for  the  value  of  the  oil,  $1,145,  and  the  judgment  thereon 
was  aflSrmed  by  the  General  Term. 

W.  £liss,  for  appellant. 

£!.  Terry,  for  respondent. 

Smith,  J.  The  delivery  of  the  oil  on  board  the  vendee's  ship  at  New 
Bedford  was  unquestionably  a  delivery  to  Wing,  and  vested  the  prop- 
erty in  him.  The  property,  it  is  true,  was  to  be  transported  to  New 
York  for  sale,  but  it  was  to  be  transported  by  the  vendee  himself,  who 
could  have  changed  its  destination  or  sold  it  absolutely  on  shipboard. 
After  such  delivery  it  was  not  subject  to  stoppage  in  transitu,  for  it  was 
not  in  the  hands  of  a  carrier  or  middleman.  Inglis  v.  Usherwood,  1 
East,  515  ;  Turner  v.  Trustees  of  Liverpool  Docks,  6  Eng.  Law  &  Eq. 
515 ;  Ogle  v.  Atkinson,  5  Taunt.  759. 

But  if  this  were  not  so,  the  vendee  could  not  exercise  the  right  of 
stoppage  in  transitu,  and  the  vendor  made  no  attempt  to  do  so.  Story 
Cent.  §  816.  The  plaintiff's  right  to  recover  the  oil  must,  therefore, 
be  put  upon  other  grounds  to  be  sustained. 

The  case  is  quite  parallel  to  that  of  Atkin  v.  Barwick,  1  Strange,  165. 
In  that  case  the  defendants  were  mercers,  living  in  London  ;  and  Cripps 
&  Co.,  the  assignors  of  the  plaintiff,  were  traders  at  Penoyer,  in  Corn- 
wall. On  the  7th  of  April,  1715,  the  defendants,  upon  the  order  of 
Cripps  &  Co.,  sent  them  the  goods  in  controversy,  and  gave  them 
credit  on  their  books  for  the  amount.  On  the  18th  of  May,  Cripps  & 
Co.,  without  the  knowledge  of  the  defendants,  deposited  the  goods  with 
a  third  person  for  the  use  of  the  defendants.  On  the  6th  of  June, 
Cripps  &  Co.  wrote  a  letter  to  the  defendants,  stating  that  their  affairs 
were  in  a  bad  condition,  and  that,  for  that  reason,  they  thought  it  not 
reasonable  that  the  last  goods  should  go  to  other  creditors  ;  and  that 
they  had,  therefore,  not  entered  them  in  their  books,  but  left  them  with 
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a  Mr.  Penhallow,  who  had  orders  to  deliver  them  to  the  defendants. 
On  June  9tb  a  commission  of  bankruptcy  was  issued  against  Cripps  & 
Co.,  and  their  effects  assigned  to  the  plaintiffs.  The  letter  of  Cripps 
&  Co.  to  the  defendants  was  not  received  by  them  till  the  13th  of  June, 
which  was  the  first  notice  they  had  of  the  deliverj'  to  Penhallow  ;  and 
they  immediately  signified  their  consent  to  take  the  goods  again. 

This  case,  in  all  its  essential  particulars,  is  like  the  present  case.  The 
goods,  as  in  this  case,  were  delivered  to,  and  the  title  vested  in,  the 
vendee ;  they  were  deposited  with  a  third  person  by  the  vendee  for 
the  use  of  the  vendor  before  the  rights  of  the  creditors  attached,  and 
written  notice  of  such  deposit  and  of  the  failure  of  the  vendee  given  to 
the  vendor,  and  the  goods  actually  attached  before  the  vendor  attempted 
to  reclaim  them. 

In  the  decision  of  the  case  of  Atkin  v.  Barwick,  the  Chief  Justice  held 
that  ' '  the  delivery  to  Penhallow  to  the  use  of  the  defendants  before  the 
act  of  bankruptcy,  and  grounded  on  a  good  consideration,  transferred 
the  absolute  property  to  them."  Fortescue,  J.,  said  that  payment  in 
satisfaction  of  the  debt  was  a  good  consideration,  and  "  we  will  intend 
an  acceptance  till  the  contrary  appears."  Eyre,  J.,  said:  "The  pre- 
cedent debt  is  a  sufl5cient  consideration,  and  it  vests  before  notice  [the 
title  he  means]  ;  for,  it  being  to  his  benefit,  a  disagreement  shall  not 
be  presumed." 

I  have  quoted  this  case  thus  fully  because  it  is  a  leading  one,  and,  if 
good  law,  is  quite  conclusive  of  the  case  now  under  consideration. 
This  case  of  Atkin  v.  Barwick  has  been  much  discussed  and  much 
questioned,  but  not  in  any  case  overruled.  In  Harman  v.  Fishar,  1 
Cowp.  125,  Lord  Mansfield  said  of  it,  that,  "  with  respect  to  the  case 
of  Atkin  V.  Barwick  the  judgment  seemed  right,  but  the  reasons  wrong." 
In  Neate  v.  Ball,  2  East,  117,  Lord  Kenj-on  discussed  it,  and  said 
that  Lord  Mansfield  had  extracted  the  true  ground  on  which  that  judg- 
ment, if  it  did  not  proceed,  ought  to  have  pi'oceeded ;  namely,  that  the 
trader,  finding  himself  in  failing  circumstances,  very  honestl}-  did  not 
accept  the  goods,  but  returned  them.  But  this  distinction  is  obviously 
unsound  and  untenable.  The  bankrupt  had  the  goods  in  possession  for 
some  time.  They  were  sent  him  the  7th  of  April,  and  were  in  his  pos- 
session, knd  sent  by  him  for  deposit  with  a  third  person  on  the  18th  of 
May,  more  than  forty  days  after  being  delivered  to  the  vendee,  or  to 
the  carrier  for  him ;  and  were  in  his  actual  possession  when  so  de- 
posited. The  title  to  them  had  absolutely  vested  before  such  deposit. 
They  were  not  intercepted  by  the  way,  or  the  order  of  purchase  counter- 
manded before  the  actual  receipt  of  the  goods.  But  Lord  Kenyon,  and 
the  whole  Court  of  King's  Bench,  did  recognize  the  case  of  Atkin  v. 
Barwick  as  sound  law  in  Salte  v.  Field,  .5  T.  R.  211.  Speaking  of  the 
case  under  consideration,  Lord  Kenyon  tliere  said :  "  I  cannot  dis- 
tinguish this  case  from  Atkin  v.  Barwick  on  principle  ;  for  in  that  case 
there  had  been  a  delivery  of  the  goods  by  the  seller,  with  the  con- 
currence of  all  the  parties  interested.     But  the  agreement  of  the  parties 
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to  rescind  that  contract  put  an  end  to  the  sale,  as  if  it  had  never  taken 
place."  Ashhurst,  J.,  said:  "The  case  in  Strange  applies  to  the 
present  case."  Buller,  J.,  said  :  "  The  principle  on  which  the  case  of 
Atkin  V.  Barwick  was  decided  governs  this."  In  Smith  v.  Field,  5 
T.  R.  402,  the  same  court  again  affirmed  the  case  of  Atkin  v.  Barwick, 
and  recognized  it  as  sound  law.  The  case  has  also  been  questioned  in 
our  courts.  In  Berly  v.  Taylor,  5  Hill,  581,  Judge  Bronson  discusses 
it,  and,  after  referring  to  the  various  cases,  saj's  of  it,  that,  "Although 
it  seems  never  to  have  been  overruled,  it  would  be  difBcult  to  support 
it  upon  principle  without  altering  some  of  the  facts."  But  this  was  in 
a  dissenting  opinion.  And  in  the  same  case.  Judge  Cowen,  who  gave 
the  opinion  of  the  court,  considers  and  discusses  the  case,  and  declares 
that  it  has  never  been  overruled,  adopts  its  reasoning,  and  affirms  the 
principle  upon  which  it  was  decided,  as  the  same  learned  judge  had 
done  before  in  Ash  v.  Putnam,  1  Hill,  310,  where  there  was  no  dissent 
to  the  decision  or  opinion.  Speaking  then  of  the  case  of  Atkin  v.  Bar- 
wick, he  says  :  "  There  was  either  a  resale  or  rescission,  or  a  refusal  by 
the  vendee  to  accept.  Call  it  which  you  please,  the  effect  is  the  same. 
In  one  case,  the  property  is  revested  in  the  vendors ;  in  the  other,  it 
was  never  divested." 

The  difficulty  in  all  the.  class  of  cases  like  the  present  has  been  to  fix 
the  point  of  time  when  the  title  of  the  vendor  became  revested.  The 
right  of  rescission,  or  resale,  is  undoubted  ;  but  the  question  is,  whether 
the  rescission  or  resale  is  consummated  before  the  assent  of  the  vendor 
to  such  rescission  or  resale  is  actually  given  or  expressed.  The  moment 
the  minds  of  the  vendor  and  vendee  meet  on  the  question,  it  is  con- 
ceded, the  contract  is  rescinded,  or  the  propertj-  resold  and  the  title 
revested.  If  the  vendor  was  present  at  the  same  place  with  the  vendee, 
delivery  to  him  by  the  vendee  in  relinquishment  of  the  contract  of  pur- 
chase would,  of  course,  completely  restore  him  to  his  original  rights  of 
property ;  but  when  the  vendor  and  vendee  live  in  different  places,  it 
has  been  claimed  in  many  cases  that  the  purpose  of  the  vendee  to 
restore  the  property  was  ineffectual,  till  the  consent  of  the  vendor  to 
the  rescission  of  the  contract  was  given,  and  that,  intermediate  that 
period,  the  title  remained  in  the  vendee,  and  was  subject  to  attachment 
or  execution  at  the  instance  of  his  creditors.  That  is  the  precise  ques- 
tion now  presented  in  this  case. 

Upon  the  principles  which  apply  to  sales,  it  is  abstractly  true  that  no 
title  can  pass  till  the  bargain  is  complete,  and  that  a  contract  is  not 
consummated  till  the  minds  of  the  parties  meet ;  and,  strictl3-,  this  sale 
must  also  applj'  to  agreements  for  the  rescission  of  a  contract.  It  is 
only  upon  the  doctrine  of  relation,  in  such  cases,  that  the  title  can  be 
held  to  pass  at  the  time  of  the  delivery  of  the  goods  to  the  third  person. 
This  doctrine  is  generally  alleged  to  apply  in  cases  of  trust ;  and  it  is 
upon  this  ground  that  the  title  can  be  held  to  pass  at  the  moment  the 
trust  is  created,  as  with  cases  of  assignments  in  trust.  Lord  Mansfield, 
in  Alderson  v.  Temple,  4  Burr.  2239,  puts  the  case  of  Atkin  v.  Bar- 
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wick  on  the  proper  ground.  He  said :  "  Tlie  Court  of  Chancerj'  would 
have  interposed  and  said,  '  The  assignees  should  not  have  the  goods 
without  paj'ing  the  price.'  I  think  the  determination  was  right ;  and 
there  was  an  actual  delivery-  to  a  person  who  became  a  trustee." 

The  direction  to  hold  in  trust  for  the  vendor,  and  to  deliver  to  him, 
accompanied  bj'  a  delivery  to  the  warehouseman,  as  was  done  in  this 
case,  and  that  of  Atkin  v.  Barwick,  is  a  parol  transfer  or  assignment  of 
the  property  to  the  vendor,  and  vests  the  property.  The  doctrine  of  re- 
lation in  such  case,  Judge  Cowen  says,  in  Berly  v.  Taylor,  supra, 
applies  to  a  delivery  of  goods  in  trust.  The  delivery  was  held,  he  says 
of  Atkin  V.  Barwick,  to  vest  the  property  of  the  goods  in  them  (the 
vendors)  immediately,  subject  to  be  divested  by  the  dissent.  This  was 
on  the  ground  that  tlie  trust  was  beneficial,  and  the  presumption 
was  allowed,  although  the  vendors  at  the  time  knew  nothing  of  the 
transaction. 

This,  I  think,  presents  the  true  ground  upon  which  the  plaintiff's 
claim  maj-  securely  rest.  The  delivery  of  the  oil  to  Kelly,  with  direc- 
tion to  deliver  it  to  plaintiff,  was  a  deliver}'  by  Wing  to  the  plaintiff, 
and  vested  the  title  in  him,  unless  he  expressly  disaffirmed  the  trust  in 
his  favor.  The  trust  was  irrevocable  by  Wing.  He  parted  with  all 
claim  in  or  title  to  the  property.  He  did  all  in  his  power  to  restore  the 
property  to  the  vendor.  He  acted  with  an  honesty  which  ought  to  be 
encouraged  and  commended,  not  overreached  and  nullified  bj'  any 
manner  of  technical  rule  at  variance  with  equity  and  common  justice. 

But  the  plaintiff's  title  to  this  oil  can  be  sustained  upon  the  narrow 
ground  mentioned  by  Lord  Mansfield  in  Harman  v.  Fishar,  1  Cowp. 
125,  and  stated  b}'  Lord  Kenyon  in  Neate  v.  Ball,  2  East,  124,  that 
the  vendee  ' '  did  not  accept  the  goods."  Wing,  in  this  case,  before  the 
goods  arrived  in  New  York,  refused  to  take  them  upon  the  purchase, 
provided  for  their  storage  with  Kelly  and  delivery  to  the  plaintiff,  and 
immediately  advised  the  plaintiff  of  the  fact.  Wing  then  had  the  goods 
under  his  personal  control  after  they  arrived  at  their  place  of  destina- 
tion. He  restored  them  to  the  plaintiff  in  the  only  way  practicable 
under  the  circumstances. 

I  think  the  judgment  below  right,  and  that  the  same  should  be 
aiBrmed. 

All  concur.^ 

1  Denio,  J,,  delivered  a  concurring  opinion,  resting  liis  conclusion  on  the  rescission 
of  the  contract  at  the  interview  between  Wing  and  plaintiff's  clerk. 

All  the  judges  concurred  in  the  judgment,  without  indicating  upon  which  of  the 
opinions  they  based  their  determination. 


§  7.]  BIGHT   TO   EESOIND.  629 

BRIDGFOED  v.   CROCKER,  Survivok  of  L.  Crocker  &  Co. 
60  N.  Y.  627.     1875. 

Memorandum  from  opinion  of  Geovee,  J. 

This  was  an  action,  among  other  things,  upon  a  cheek  drawn  by 
defendant's  firm,  and  transferred  to  plaintilf  by  the  payee,  upon  a  con- 
tract for  the  sale,  by  the  former,  to  Gavin  &  Kell}',  of  500  head  of 
cattle,  The  check  was  given  b\'  defendants  to  Gavin  to  buy  cattle  for 
them.  The  trial  court  held  that,  under  the  circumstances,  plaintiff 
could  not  recover  unless  upon  proof  that  defendants  assented  to  the 
use  made  of  the  check ;  and  submitted  this  question  to  the  jury.  Seld, 
the  evidence  was  sufficient  to  warrant  such  submission. 

Gavin  &  Kelly  received  all  of  the  cattle  except  126  ;  they  paid  plain- 
tiff, including  the  cheek,  more  than  sufladent  to  pay  for  the  cattle 
delivered.  Plaintiff  claimed  damages  for  the  refusal  to  receive  the 
residue,  and  the  court  held  he  was  entitled  as  damages  to  the  differ- 
ence between  the  market  value,  at  the  time  Gavin  was  to  receive  them, 
and  the  contract  price.  It  appeared  that  plaintiff,  after  holding  them 
until  spring,  sold  them  at  an  enhanced  price.  Defendants  claimed  the 
benefit  of  the  sale.  Seld,  that  the  ruling  was  correct ;  that  plaintiff 
had  the  election  either  to  tender  the  cattle  and  recover  the  contract 
price,  or  to  keep  the  cattle  as  his  own  and  recover  his  damages,  to  be 
determined  in  accordance  with  the  rulings  of  the  court  (Dustan  v.  Mc- 
Andrew,''^  10  Bosw.,  questioned)  ;  and  that  it  mattered  not,  and  could 
not  be  taken  into  consideration  what  plaintiff  received  upon  a  subse- 
quent sale  of  the  cattle.  If  the  cattle  rose  in  the  market,  after  the 
failure  to  perform,  the  plaintiff,  not  the  defendants,  was  entitled  to  the 
benefit  of  the  enhanced  value. 

1  In  Dustan  v.  McAndrew,  on  appeal  (44  N.  Y.  72,  at  p.  78),  it  is  said :  "  Tlie 
court  decided  that  the  plaintiff  was  entitled  to  recover  the  difference  between  the 
contract  price  and  the  price  obtained  by  the  plaintiff  upon  the  resale  of  the  hops, 
and  refused,  upon  the  request  of  the  defendants,  to  submit  to  the  jury  the  question 
as  to  the  market  value  of  the  hops  on  or  about  the  30th  day  of  November. 

The  vendor  of  personal  property,  in  a  suit  against  the  vendee  for  not  taking  and 
paying  for  the  property,  has  the  choice  ordinarily  of  either  one  of  three  methods 
to  indemnify  himself.  (1)  He  may  store  or  retain  the  property  for  the  vendee,  and 
sue  him  for  the  entire  purchase  price  ;  (2)  He  may  sell  the  property,  acting  as  the 
agent  for  this  purpose  of  the  vendee,  and  recover  the  difference  between  the  contract 
price  and  the  price  obtained  on  such  resale;  or  (3)  He  may  keep  the  property  as  his 
own,  and  recover  the  difference  between  the  market  price  at  the  time  and  place  of 
delivery  and  the  contract  price.  2  Pars.  Cont.  484 ;  Sedgw.  Dam.  282 ;  Lewis  v. 
Greider,  49  Barb.  606  ;  Pollen  v.  Le  Roy,  30  N.  Y.  649.  In  this  case  the  plaintiff 
chose,  and  the  court  applied,  the  second  rule  above  mentioned.  In  such  case  the 
vendor  is  treated  as  the  agent  of  the  vendee  to  make  the  sale,  and  all  that  is 
required  of  him  is  that  he  should  act  with  reasonable  care  and  diligence,  and  in 
good  faith.  He  should  make  the  sale  without  unnecessary  delay,  but  he  must  be 
the  judge  as  to  the  time  and  place  of  sale,  provided  he  act  in  good  faitli  and  with 
reasonable  care  and  diligence.     Here  it  is  conceded  that  the  sale  was  fairly  made  ■ 
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NETS  V.  O'BRIEN. 
12  Wash.  358:  41  Pao.  59.     1895. 

Strudioick  <Sb  Peters,  for  appellant. 

S.  H.  Piles  and  Stratton,  J^ewis  &  Gilman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by, 

Gordon,  J.  Respondent's  demurrer  to  the  complaint  in  this  case 
having  been  sustained  in  the  court  below,  and  appellant  electing  to 
stand  upon  his  complaint,  and  refusing  to  plead  over,  judgment  of  dis- 
missal was  entered,  from  which  judgment  and  order  sustaining  the 
demurrer  this  appeal  is  taken. 

Briefly  stated,  the  complaint  shows  the  following  facts :  On  the  23d 
da}'  of  June,  1891,  the  parties  hereto  entered  into  a  written  contract, 
whereby  the  respondent  agreed  to  grow  on  his  farm  in  King  County, 
in  the  year  1891,  20,000  pounds  of  hops  of  a  specified  quality,  and  to 
deliver  them  to  the  appellant,  at  a  place  designated  in  the  contract,  on 
or  before  the  31st  day  of  October,  in  that  year.  Upon  his  part  appel- 
lant agreed  to  pay  respondent  17  cents  per  pound  for  such  hops,  as 
follows :  4  cents  per  pound,  or  $800,  at  the  time  of  the  execution  of 
the  contract ;  4  cents  per  pound,  or  $800,  on  the  1st  day  of  Septem- 
ber, 1891  (both  of  which  payments  he  made)  ;  and  the  balance,  or  9 
cents  per  pound,  upon  the  delivery  of  the  hops.  The  respondent  com- 
plied with  this  contract  in  every  particular,  and,  at  the  time  and  place 
fixed  by  the  contract,  tendered  the  hops  to  the  appellant,  who  there- 
upon refused  to  receive  them  or  to  paj'  the  balance  of  the  purchase 
price.  Thereafter,  respondent  resold  said  hops,  for  13|  cents  per 
pound,  whereupon  appellant  brought  this  suit  to  recover  the  sum  of 
$950,  the  amount  remaining  in  the  hands  of  the  respondent  after  reim- 
bursing himself  for  the  difference  in  price  between  the  contract  price 
and  the  price  at  which  the  hops  were  sold. 

Appellant  does  not  claim  that  the  respondent  did  not  keep  the  con- 
tract in  every  particular.  He  makes  no  claim  that  the  hops  tendered 
were  not  of  the  amount,  kind,  and  quality  called  for  b}-  the  contract,  or 
that  they  were  not  timelj-  tendered  at  the  place  required  by  the  con- 
tract. He  alleges,  however,  that  he  refused  to  receive  the  hops  from 
the  respondent  "  in  good  faith,  believing  the  said  hops  not  to  be  of  the 
quality  and  description  mentioned  in  said  contract,  and  believing  that 
he  had  the  right  so  to  do." 

The  single  legal  proposition  involved  in  this  case  is  too  well  settled 
to  warrant  extended  discussion.    It  was  not  the  fault  of  the  respondent 

it  was  made  in  the  city  of  New  York,  in  less  than  one  month  from  the  time  the 
defendants  refused  to  take  the  hops.  It  was  not  claimed  on  the  trial  that  the  delay- 
was  unreasonable,  and  we  can  find  nothing  in  the  case  to  authorize  us  to  hold  that 
it  was  unjustifiable.  We  are  therefore  of  the  opinion  that  the  couit  did  not  err  as 
to  the  rule  of  damages." 
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that  this  contract  was  not  fulfilled,  but  whollj'  the  fault  of  the  appellant. 
The  respondent  offered  to  perform  all  that  the  contract  required  of 
him  ;  but  the  appellant,  having  made  part  performance,  stopped  short, 
and  refused  to  proceed  to  the  completion  of  the  contract.  Under  such 
circumstances,  it  would,  we  think,  be  contrary'  to  public  policy  to  per- 
mit him  t5  maintain  this  action.  The  sum  which  he  seeks  to  recover 
was  paid  bj-  him  in  part  performance  of  the  contract,  and  would  have 
inured  to  his  benefit  but  for  his  subsequent  default.  To  permit  the 
appellant  to  recover,  under  the  circumstances  of  this  case,  we  think, 
would  be  to  establish  a  dangerous  precedent,  and,  in  the  language  of 
the  Supreme  Court  of  Ohio,  in  Witherow  v.  Witherow,  16  Ohio,  238 : 
"  The  establishment  of  such  a  principle  would  have  a  tendencj'  to  en- 
courage the  violation  of  contracts,  —  to  diminish,  in  the  minds  of  con- 
tracting parties,  a  sense  of  the  obligation  which  rests  upon  them  to 
perform  their  agreements.  Any  principle  which  would  have  such  an 
effect  ought  not  to  be  recognized  as  sound  law.  It  is  the  duty  of 
courts  to  enforce  the  performance  of  contracts,  —  not  to  encourage 
their  violation." 

In  Hansbrough  v.  Peck,  5  Wall.  497,  the  court  say:  "No  rule  in 
respect  to  the  contract  is  better  settled  than  this :  that  the  party  who 
has  advanced  money,  or  done  an  act  in  part  performance  of  the  agree- 
ment, and  then  stops  short  and  refuses  to  proceed  to  its  ultimate  con- 
clusion, the  other  party  being  reiady  and  willing  to  proceed  and  fulfil 
all  his  stipulations  according  to  the  contract,  will  not  be  permitted  to 
recover  back  what  has  thus  been  advanced  or  done."  See,  also.  Hap- 
good  V.  Shaw,  105  Mass.  276  ;  Dula  v.  Cowles,  7  Jones'  Law,  290 ;  75 
Am.  Dee.  463  ;  Pierce  v.  Jarnagin,  57  Miss.  107  ;  Leonard  v.  Morgan, 
6  Gray,  412. 

The  reason  assigned  by  appellant  for  refusing  to  receive  the  hops 
furnishes  no  sufficient  excuse  in  law  for  his  abandonment  of  the  con- 
tract. The  "  quality  and  description"  of  the  hops  could  have  been 
determined  by  inspection,  which  it  was  his  privilege  to  make,  but  which 
he  neglected  to  avail  himself  of.  Nor  was  the  respondent  required  to 
retain  the  property  after  appellant's  refusal  to  accept  it  in  accordance 
with  the  contract.  It  was  his  right  to  sell  the  property  to  another. 
Ketchum  v.  Evertson,  13  Johns.  358  ;  7  Am.  Dec.  384 ;  McKinney  v. 
Ha^-fie,  38  Minn.  18 ;  35  N.  W.  668.  The  judgment  appealed  from 
will  be  affirmed. 

Ajibeks,  Dunbak,  and  Scott,  JJ.,  concur.     Horr,  C.  J.,  dissents. 
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SUPPLEMENT. 


GEAY  V.  WALTON. 

107  N.  Y.  254 :  14  N.  E.  191.     1887. 

On  April  24  and  25,  1883,  defendant  sold  at  auction  the  furniture 
and  fixtures  of  the  St.  James  Hotel,  in  New  York  city.  His  auctioneer 
advised  all  bidders  that  goods  must  be  full^-  paid  for  before  being  re- 
moved ;  that  they  must  be  removed  at  the  purchaser's  cost  and  risk, 
and  that  tliey  must  be  removed  before  May  Ist,  as  other  parties  were 
to  take  possession  of  the  hotel  on  that  day.  Plaintiff  bought  two  wash- 
ing machines,  at  the  sale,  for  $50,  as  he  claimed ;  but  they  were  billed 
to  him  by  the  auctioneer  on  April  26th  at  $50  each.  PlaintiflF  notified 
the  auctioneer  at  once  that  the  bill  was  erroneous,  but  the  latter  said 
he  was  too  busy  to  attend  to  the  matter  then,  and  did  not  attend  to  it 
until  May  2d,  when  the  auctioneer  corrected  the  bill,  received  $50  from 
plaintiff  for  the  two  machines,  and  turned  the  money  over  to  defendant. 
The  auctioneer,  when  he  received  the  money,  told  the  plaintiff  that  the 
doors  would  be  open  that  afternoon,  and  that  he  then  could  get  the 
machines.  Plaintiff  followed  the  auctioneer's  directions,  but  was  unable 
to  get  the  machines,  and  gave  notice  at  once  to  the  auctioneer.  After 
several  ineffectual  attempts  to  get  them,  he  brought  this  action  for 
their  value,  and  recovered. 

Jos.  A.  Shroudy,  for  appellant. 

Jacob  F.  Miller,  for  respondent. 

Andrews,  J.  Py  the  general  rule  of  law,  the  vendor  on  a  sale  of 
chattels  is  bound  to  deliver  them  to  the  vendee  at  the  place  where  they 
are  at  the  time  of  the  sale,  on  performance  by  the  latter  of  the  terms 
of  sale,  although  the  contract  is  silent  on  the  subject  of  delivery.  The 
obligation  to  deliver,  if  not  expressed,  is  implied.  2  Kent's  Com.  505  ; 
Benj.  on  Sales,  555.  The  obligation,  however,  may  be  limited,  or 
qualified,'  or  altogether  excluded  by  the  terms  of  the  contract.  The 
terms  of  the  auction  sale  in  this  case  did  not  relieve  the  defendant  from 
the  obligation  to  deliver  the  property  purchased  by  the  plaintiff,  except 
in  the  contingency  that  the  purchaser  failed  to  complete  the  purchase 
by  paying  for  and  removing  the  propertj*  from  the  St.  James  Hotel  be- 
fore the  1st  of  May.  Up  to  that  time  the  defendant,  on  payment  being 
made,  was  bound  to  deliver  the  goods,  on  the  premises,  when  called 
called  for  by  the  plaintiff.     The  omission  of  the  plaintiff  to  pay  for  the 
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goods,  or  to  call  for,  or  remove  them  before  the  1st  of  May,  released 
the  defendant  from  anj'  further  responsibility,  and  the  goods  remained 
on  tbe  premises  after  that  time  at  the  risk  of  the  plaintiff,  unless  the 
delay  was  attributable  to  the  act  of  the  defendant,  or  unless  the  defend- 
ant waived  the  condition  as  to  payment  and  removal.  Upon  the  facts 
found,  we  think  the  plaintiff  was  excused,  and  that  the  delay  in  paying 
for  the  goods  until  the  2d  of  May  was  occasioned  by  the  neglect  and 
default  of  the  defendant  to  correct  the  bill  of  items  in  time  to  enable 
the  plaintiff  to  comply  with  the  terms  of  sale.  The  jury  have  found 
that  the  two  washing  machines,  which  were  charged  in  the  bill  at  $100, 
were  struck  off  for  $50.  The  plaintiff  repeatedly  called  upon  the  auc- 
tioneer before  the  1st  of  May  to  correct  the  bill,  and  expressed  his 
readiness  to  pay  the  true  amount,  but  was  put  off  from  day  to  A&y  until 
the  2d  of  Maj',  when  the  controversj'  was  settled  and  the  plaintiff 
paid  the  bill  to  the  auctioneer,  who  paid  over  the  money  to  the  defend- 
ant. The  delay  having  been  caused  by  the  defendant  in  demanding  a 
greater  sum  than  he  was  entitled  to  receive,  he  cannot  in  justice  be 
permitted  to  insist  that  the  omission  of  tiie  plaintiff  to  pay  for  and 
receive  the  goods  before  the  1st  of  Maj-,  discharged  him  from  the  obli- 
gation to  make  delivery.  The  limitation  in  the  contract  was  inserted 
for  his  protection,  as  he  was  to  vacate  the  premises  on  the  1st  of  May, 
but  it  was  connected  with  the  correlative  right  of  the  purchaser  to  en- 
title himself  by  payment  to  call  upon  the  defendant  for  the  goods  and 
to  receive  them  before  the  expiration  of  the  period  mentioned.  It  is 
not,  we  think,  an  answer  to  the  claim  of  the  plaintiff  that  he  might  have 
tendered  the  true  amount  and  thus  have  entitled  himself  to  a  delivery 
before  the  1st  of  Maj\  He  was  not  bound  to  take  this  course.  Hav- 
ing offered  to  complj'  with  the  terms  of  sale,  he  was  not  in  default,  and 
the  defendant  having  on  the  2d  of  May  accepted  payment,  he  was,  we 
think,  under  obligation  to  deliver  the  goods  on  the  premises,  or,  at 
least,  to  put  them  within  the  power,  or  under  the  dominion  of  the  plain- 
tiff, notwithstanding  the  expiration  of  the  period  for  removal  fixed  by 
the  contract.  See  Storj-  on  Sales,  §  310,  and  cases  cited.  The  sale, 
although  comprising  distinct  articles  purchased  on  separate  bids,  was 
treated  by  the  parties  as  one  transaction,  and  the  separate  sales  as 
parts  of  an  entire  contract.  Mills  v.  Hunt,  17  Wend.  333  ;  20  id.  431. 
The  charge  as  to  the  rule  of  damages  was  correct.  The  plaintiff  was 
entitled  to  recover  the  value  of  the  goods  on  the  2d  of  May,  if  entitled 
to  recover  at  all,  and  the  charge  that  the  jury  in  determining  the  value, 
might  consider  the  price  the  goods  brought  on  the  sale,  and  the  re- 
fusal to  charge  that  the  recovery  was  limited  to  the  purchase-price,  or 
that  the  purchase-price  was  strong  evidence  of  the  value,  was  proper. 
Campbell  v.  Woodworth,  20  N.  Y.  499 ;  Gill  v.  McNamee,  42  id.  44, 
46;  Hoffman  v.  Conner,  76  id.  121,  124.  In  view  of  our  disposition 
of  the  main  questions,  the  exceptions  on  other  points  do  not  call  for 
special  consideration. 

Judgment  affirmed. 


§  1.]  SALE   AND   CONTRACT  TO   SELL.  635 


WEBBER  V.  DAVIS. 

44  Me.  147.     1857. 

GooDENOW,  J.  This  is  an  action  of  trover,  to  recover  the  value  of  a 
mare  which  Wentworth  Davis,  one  of  the  defendants,  formerly  owned, 
and  which,  it  is  supposed,  was  stolen  from  him  in  February  or  March, 
1852.  The  writ  is  dated  December  17,  1853.  Davis  made  search  for 
the  mare,  after  she  was  stolen,  but  could  not  find  her.  About  one 
month  after  she  was  stolen,  the  plaintiff  and  the  said  Wentworth  Davis 
met,  and  the  plaintiff  offered  him  $20  for  the  mare,  and  to  run  his  own 
risk  as  to  finding  her.  By  the  proposition,  if  the  plaintiff  found  the 
mare,  she  was  to  be  his  property,  if  not,  he  lost  the  $20,  and  had  no 
claim  on  Davis  to  recover  it  back.  The  mare  was  worth  $60.  The 
proposition  was  accepted,  and  the  plaintiff  paid  said  W.  Davis  the  $20. 

Within  two  or  three  weeks  afterwards  the  plaintiff  found  the  mare 
in  the  possession  of  one  Ephraim  Jones,  in  Massachusetts.  Before  he 
could  succeed  in  getting  her  from  Jones,  the  said  W.  Davis  claimed 
her  as  his,  but  he  did  not,  before  the  commencement  of  this  suit,  offer 
to  rescind  the  contract  with  the  plaintiff,  or  pay  back  the  $20. 

The  deposition  of  said  Ephraim  Jones  makes  a  part  of  the  case. 

The  title  will  pass  by  a  sale  without  delivery  from  the  true  owner, 
though  at  the  time  of  sale  the  goods  are  in  the  tortious  possession  of  a 
third  person.  Courtland  v.  Morrison,  32  Me.  190.  And  a  sale  with- 
out delivery  is  valid  as  against  the  vendor. 

By  the  admitted  facts  in  the  case,  we  are  of  opinion  that  the  prop- 
erty of  the  mare  was  in  the  plaintiflF  at  tlie  time  he  found  her  in  the 
possession  of  the  said  Ephraim  Jones. 

Has  there  since  that  time,  and  before  the  commencement  of  this  ac- 
tion, been  a  conversion  of  the  same  by  the  defendants,  or  either  of 
them  ?  (After  discussing  the  facts  bearing  on  the  question,  and  decid- 
ing it  in  the  affirmative,  the  learned  judge  proceeded.)  We  find  no 
foundation  in  the  facts  reported  in  the  case,  for  the  argument  of  the 
defendant's  counsel,  that  the  sale  of  the  mare  from  W.  Davis  to  the 
plaintiff  was  fraudulent  and  void,  on  account  of  a  fraudulent  suppres- 
sion of  facts  known  to  the  plaintiff  and  not  known  to  W.  Davis.  The 
case  states  as  a  fact,  that  after  said  sale  was  made,  and  the  $20  paid 
by  the  plaintiff  to  said  W.  Davis,  "witliin  two  or  three  days  after- 
wards the  plaintiff  found  the  mare  in  the  possession  of  one  Ephraim 
Jones,  in  Massachusetts."  There  is  no  evidence  that  the  plaintiff  had 
any  knowledge  that  the  mare  could  be  found  at  that  place,  or  any 
other,  when  he  purchased  the  mare  of  W.  Davis. 

By  agreement  of  the  parties,  the  case  having  been  submitted  to  the 
court  upon  the  facts  and  evidence  reported,  with  authority  to  draw 
such  inferences  as  a  jury  might,  and  to  enter  judgment  according  to 
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the  law  of  the  case,  we  have  arrived  at  the  coaclusion  that  the  defend- 
ants must  be  defaulted,  and  judgment  entered  for  the  plaintiff  for  the 
sum  of  $60  damages,  and  interest  on  the  same  from  the  date  of  the 
writ,  and  costs. 


BEIGGS  V.   UNITED   STATES. 

143  U.  S.  346 :  12  Sup.  Ct.  391.     1891. 

Field,  J.  ,  .  .  The  sale  not  being  open  to  objection  as  relating  to 
property  within  the  hostile  territory,  the  question  arises  whether  it  was 
sufficient  to  pass  the  existing  cotton  on  the  plantations  and  crops  to  be 
subsequentlj'^  raised  thereon  ;  and  on  that  question  we  have  no  doubt. 
The  crop  which  was  afterwards  seized  bj-  the  forces  of  the  United 
States  was  not  then  in  existence,  but  from  the  fact  that  it  was  raised 
during  the  j-ear  we  conclude  that  it  was  already  planted  ;  though  if 
otherwise  the  fact  would  not  be  material.  The  sale  would  take  effect 
the  moment  the  crop  appeared.  In  Butt  w.  Etlett,  19  Wall.  544,  the 
question  was  as  to  the  effect  of  an  instrument  purporting  to  be  a  mort- 
gage of  a  crop,  the  seed  of  which  had  not  been  sown.  A  plantation  in 
Mississippi  was  leased  for  one  j'ear  for  $3,500,  for  which  the  lessee 
gave  Iiis  note,  and  to  secure  it  embodied  in  the  lease  a  mortgage  of  all 
the  crops  raised  on  the  plantations  during  a  certain  designated  year. 
It  was  held  that  the  mortgage  clause  could  not  operate  as  a  mortgage, 
because  the  crops  to  which  it  related  were  not  in  existence,  but  that 
when  they  grew  the  lien  attached  and  bound  them  effectually  from  that 
time. 

In  Andrew  v.  Newcomb,  32  N.  Y.  417,  421,  the  Court  of  A{)peals  of 
New  York  held  that  in  the  case  of  crops  to  be  sown,  the  title  vests 
potentially  from  the  time  of  the  bargain,  and  actually  as  soon  as  the 
subject  arises.  The  court  cited  several  cases,  going  back  as  far  as  the 
time  of  Chief  Justice  Hobart,  to  sustain  this  doctrine,  observing  that 
they  sufficiently  showed  that  crops  to  be  raised  were  an  exception  to 
the  general  rule  that  title  to  property  not  in  existence  cannot  be  affected 
so  as  to  vest  the  title  when  it  comes  into  being. 

The  delivery  of  the  crops  was  not  essential  to  pass  the  title  as  be- 
tween Morehead  and  Briggs.  The  law  on  the  subject  of  sale  of  per- 
sonal propertj'  does  not  require  irapo.ssil)ilities,  as  would  be  a  deliverj- 
in  a  case  of  that  kind.  The  cotton  was  not  at  the  time  grown,  and 
even  if  the  sale  be  deemed  incomplete  until  the  actual  appearance  of 
the  crop,  it  could  not  then  be  removed  from  the  soil  for  deliverj' ;  be- 
sides, it  was  within  the  limits  of  a  recognized  enemy's  country,  and  any 
attempt  to  transport  it  to  the  Union  side  for  delivery  would  have  been 
unlawful. 

By  the  common  law,  a  sale  of  personal  property  is  complete  and  the 
title  passes  as  between  vendor  and  vendee,  when  the  terms  of  transfer 
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are  agreed  upon,  without  actual  delivery.  ...  In  Kentucky  where  the 
sale  in  this  case  was  made,  the  common  law  rule  prevails.  In  Willis 
V.  Willis,  6  Dana,  48,  the  Court  of  Appeals  of  that  State  said:  "  So 
soon  as  a  bargain  of  sale  of  personal  goods  is  struck  the  contract  be- 
comes absolute  without  actual  payment  or  delivery,  and  the  property 
and  risk  of  accident  to  the  goods  vest  in  the  buyer." 


HALL  V.  GLASS. 

123  Cal.  500 :  56  Pac.  336 :  69  Am.  St.  K.  77.    1899. 

Pringle,  C.  Action  brought  to  foreclose  a  chattel  mortgage  upon 
crops  growing  and  to  be  grown.  Mortgage  made  to  secure  the  pay- 
ment of  a  note  for  $1,550,  bearing  date  January  24,  1895,  payable  one 
day  after  date,  and  also  such  other  sums  as  the  mortgagee  might  ad- 
vance to  the  mortgagor  during  the  continuance  of  the  mortgage,  pro- 
vided that  such  advances  shall  be  at  the  exclusive  discretion  and  option 
of  the  mortgagee.  The  mortgage  covers  "all  the  crop  and  products 
of  whatever  nature  which  are  now  standing  or  growing,  or  which  shall 
or  may  hereafter  at  any  time  be  sown,  planted,  cut,  or  harvested  by 
the  said  party  of  the  first  part  during  the  continuance  of  this  mortgage, 
on  the  following  described  lands  and  premises,  and  every  part  and  por- 
tion thereof,  to  wit."  Now  follows  description  of  two  parcels  of  land, 
one  owned  by  the  mortgagor,  A.  W.  Glass,  and  known  as  the  "  Glass 
Ranch,"  and  the  other  held  by  him  under  lease.  "This  mortgage  is 
intended  to  cover  all  the  land  farmed  by  the  said  A.  W.  Glass."  The 
mortgagor  covenants  that  "  he  will  carefully  tend,  take  care  of,  and 
protect  the  said  crop  while  growing  and  until  fit  for  harvesting,  and 
then  faithfullj'  and  without  delay  harvest,  thresh,  clean,  and  sack  all 
the  grain  of  every  description  raised  upon  said  premises,  and  bale  all 
the  haj-  raised  thereon  in  bales  of  approved  and  merchantable  sizes, 
and  put  all  the  other  products^  raised  upon  said  premises  in  shape  for 
market,  and  immediately  deliver  all  said  products  into  the  possession 
of  the  party  of  the  second  part  in  the  town  of  Pleasanton,"  etc.  A.  W. 
Glass,  the  mortgagor,  filed  his  petition  in  insolvency  on  October  23, 
1895,  and  was  discharged  from  his  debts  on  March  11,  1896.  "  Prior 
to  the  filing  of  the  petition  in  insolvency,  but  subsequent  to  the  making 
of  note  and  mortgage,"  L.  B.  Glass  made  a  declaration  of  homestead 
upon  the  Glass  ranch,  and  the  same  was  set  apart  as  homestead  by  the 
insolvencj-  court  by  order  of  December  7,  1895.  A.  W.  Glass  has  al- 
ways continued  in  possession  of  the  Glass  ranch.  In  the  foreclosure 
proceedings  a  receiver  was  appointed  to  take  possession  and  manage 
the  crops  of  the  j-ear  1895  ;  and  another  receiver  was  appointed  to 
take  possession  and  manage  the  crops  of  1896.  A  decree  was  entered 
in  favor  of  the  plaintjff,  directing  the  receivers  to  apply  the  proceeds 
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of  the  crops  of  those  two  j'ears  in  their  hands  towards  the  payment  of 
the  amount  found  due  to  plaintiff.  No  other  relief  is  granted.  Appeal 
from  the  judgment  is  taken  by  A.  W.  Glass  and  L.  B.  Glass,  who  an- 
swered as  the  wife  of  A.  W.  Glass.  The  defendant  Veale,  sued  as 
sheriff  of  Contra  Costa  County,  and  appointed  assignee  in  insolvency 
of  A.  W.  Glass,  does  not  appeal.  There  is  no  contest  over  the  pro- 
ceeds of  the  crop  of  the  year  1895.  The  contention  of  the  appellants 
is  that  the  mortgage  is  not  a  lien  upon  the  crop  of  1896. 

The  first  point  made  by  the  appellants  is  that  the  crops  to  be  grown 
after  1895  are  not  designated  with  sufficient  certainty  to  create  a  lien 
thereon,  against  the  homestead  right  of-  the  appellants,  or  the  insol- 
vency of  A.  W.  Glass.  There  is  no  serious  contention  that  a  chattel 
mortgage  cannot  cover  crops  unplanted.  That  point  was  directly  de- 
cided in  Arques  v.  Wasson,  51  Cal.  620  (21  Am.  E.  (718).  The  con- 
tention is  that  the  subject  of  the  mortgage  must  be  clearly  defined,  and 
that  this  mortgage  does  not  define  same  with  sufficient  certaintj',  there 
being  no  defined  limit  to  the  continuance  of  the  mortgage  during  which 
the  lien  is  to  continue.  In  support  of  this  position,  counsel  cite  sev- 
eral cases  from  Iowa  and  one  from  Nebraska.  The  leading  case  in 
Iowa  is  Pennington  v.  Jones,  57  Iowa,  37  (10  N.  W.  274).  The  mort- 
gage covered  sundrj'  acres  of  grain  of  different  kinds,  "  to  be  sown  and 
raised  on  the  land  leased  of  Barber  McDowell,  and  now  occupied  by 
said  W.  A.  McDowell  (the  mortgagor),  lying  and  being  in  section  17," 
etc.  The  court  held  the  mortgage  invalid,  because  it  did  not  state 
"  that  all  the  crops  to  be  grown  for  any  specified  number  of  years  were 
mortgaged,"  saying  that  "  before  a  mortgage  on  crops  to  be  sown  or 
planted  can  be  regarded  as  valid,  as  against  third  persons,  the  year  or 
term  the  crops  are  to  be  grown  must  be  stated."  In  Muir  v.  Blake,  57 
Iowa,  622  (11  N.  W.  621),  the  mortgage  said,  "  All  the  crops  raised 
by  me  in  any  part  of  Jones  County  for  the  term  of  three  years."  The 
court  hold  that  this  was  a  "  roving  description,  with  nothing  in  the  way 
of  identification  to  suggest  inquiry  where  the  crops  may  be  found  ex- 
cept the  body  of  the  county."  In  Eggert  v.  White,  59  Iowa,  465  (IS 
N.  W.  426)  :  "All  and  the  entire  crop  of  flax  and  wheat  and  other 
grain  or  produce  raised  on  the  east  half  of  .  .  ."  Held  invalid,  "  be- 
cause the  year  the  same  was  to  be  grown  is  not  stated."  In  Cole  v. 
Kerr,  19  Neb.  554  (26  N.  W.  598) :  "  Seventy-five  acres  of  corn  to  be 
planted,  fifty  acres  of  broom  corn  to  be  planted,  tended,  and  delivered 
in  June,"  etc.  Held,  that  "to  be  planted"  would  apply  to  all  corn 
"  which  might  thereafter  be  found  in  Adams  County." 

In  all  of  these  cases  there  are  elements  of  uncertainty,  either  in  the 
place  or  time  of  the  planting.  In  the  present  case  the  description  of 
the  premises  is  specific.  The  alleged  element  of  uncertainty  is  the 
term  "  during  the  continuance  of  the  mortgage."  The  appellants  eon- 
tend  that  the  provision  in  the  mortgage  that  it  is  intended  to  secure 
anj'  future  advances  which  mortgagee  may  make  to  mortgagor  intro- 
duces an  element  of  uncertaintj'  in  this :  that  by  such  advances  the 
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mortgage  may  be  kept  alive  indefinitely  beyond  the  statutory'  time  of 
the  note.  There  is,  however,  under  our  decisions,  a  limit  to  the  con- 
tinuance of  a  mortgage  as  against  subsequent  purchasers  or  incum- 
brancers. In  a  line  of  cases  in  this  court,  beginning  with  Lord  v. 
Morris,  18  Cal.  482,  it  has  been  well  settled  that  subsequent  purchasers 
or  incumbrancers  may  rely  upon  the  apparent  expiration  of  the  mort- 
gage, and  will  hold  against  a  prior  mortgage  in  spite  of  an  extension 
or  renewal  of  the  debt  beyond  its  statutory  life.  Bj'  the  same  reason- 
ing, subsequent  advances,  although  contracted  for  by  the  mortgagor, 
cannot  extend  the  apparent  maturity  of  the  mortgage  against  subse- 
quent purchasers.  This  rule,  in  reference  to  future  advances,  as  laid 
down  in  the  cases,  is  a  limit  to  the  life  of  a  mortgage.  It  is  said  in 
Tapia  v.  Demartini,  77  Cal.  387  (11  Am.  St.  R.  288,  19  Pac.  641), 
that,  where  a  mortgage  is  given  to  secure  future  advances,  the  mort- 
gagee cannot  safely  make  such  advances  where  he  has  actual  notice  of 
■  a  sale  or  incumbrance  made  by  the  mortgagor.  And  in  Jones,  Chat. 
Mortg.  (3d  ed.),  §  97,  it  is  said:  "The  general  rule  is  that  a  prior 
mortgagee  is  affected  only  by  actual  notice  of  a  subsequent  incum- 
brance, and  not  bj'  constructive  notice ;  but  there  are  numerous  au- 
thorities which  hold  that  if  the  mortgagee  has  the  option  to  make  the 
advances  or  not,  as  he  chooses,  the  mortgage,  as  to  each  advance  made 
upon  it,  is  to  be  regarded  as  a  fresh  mortgage,  and  is  subject  to  the 
lien  of  any  incumbrance  which  has  been  duly  recorded  at  the  time  the 
advance  is  made,  whether  the  mortgagee  has  actual  notice  of  it  or 
not." 

In  view  of  these  authorities,  the  term  "  during  the  continuance  of 
this  mortgage  "  has  a  defined  meaning.  It  cannot  be  said,  as  claimed 
by  the  appellants,  that  the  mortgage  could  be  continued  ad  infinitum. 
In  any  event,  the  mortgage  is  good  to  the  extent  of  the  crops  planted 
during  the  life  of  the  note.  The  uncertainty  of  description  insisted 
upon  by  appellants  is  in  the  doubtful  period  beyond  the  life  of  the  note. 
There  can  be  no  question  that  the  mortgage  may  be  good  to  the  extent 
of  what  is  certain  and  definite,  even  if  it  be  bad  for  the  rest.  In  one 
of  the  cases  cited  by  the  appellants  (Luce  v.  Moorehead,  73  Iowa,  499, 
5  Am.  St.  R.  695,  35  N.  W.  598),  it  was  said:  "An  instrument  may 
be  valid  as  to  the  property  sufficiently  described,  and  void  for  the  un- 
certainty of  the  description  of  other  property."  This  view  of  the  pres- 
ent ease  is  sufficient  to  sustain  the  ruling  of  the  court  belowy  which 
extends  only  to  the  crops  of  the  first  two  years. 

Another  contention  of  the  appellants  is  that,  the  proceedings  in  in- 
solvency having  been  instituted  in  1895,  there  was  then  no  lien  upon 
the  crops  of  1896  which  were  then  unplanted,  and,  the  debt  being  dis- 
charged by  the  insolvency,  there  was  no  debt  to  sustain  any  lien  to 
arise  thereafter  when  the  crop  began  to  have  an  existence.  They  cite 
the  case  of  Maj-er  v.  Taylor,  69  Ala.  403  (44  Am.  R.  522),  to  the  effect 
that  the  lien  actually  attaches  only  when  the  property  comes  into  ex- 
istence.    But  the  case  recognizes  the  equitable  lien  attaching  to  thp 
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potential  existence,  by  virtue  of  which  the  mortgage  of  an  unplanted 
crop  is  valid.  The  case  holds  that  this  equitable  mortgage  was  supe- 
rior to  a  subsequent  mortgage  made  after  the  crop  was  planted.  And 
our  case  of  Arques  v.  Wasson,  51  Cal,  620,  rests  upon  the  same  ground, 
—  that  there  is  in  such  cases  a  potential  existence  which  sustains  the 
lien  of  the  mortgage.  After  this  lien  is  created,  insolvency  proceedings 
cannot  affect  the  debt  to  the  impairment  of  the  lien.  In  Arques  v, 
Wasson,  this  lien  prevailed  against  an  attachment  and  execution.  In 
Mayer  v.  Taylor,  69  Ala.  403,  it  prevailed  against  a  mortgage  made 
after  the  crop  was  planted.  Certainly,  proceedings  in  insolvency  have 
no  stronger  legal  or  equitable  force  than  purchasers  for  valuable 
consideration.  .  .  . 

Substantially  the  same  argument  is  urged  by  appellants  in  reference 
to  the  declaration  of  homestead  made  after  the  mortgage,  and  before 
the  crop  of  1896  was  planted.  But  the  argument  has  no  greater  force 
in  favor  of  a  homestead  right  than  in  favor  of  a  sale  for  value  or  pro-  ' 
ceeding  in  insolvency.  Establish  the  fact  that  there  is  sufficient  poten- 
tial existence  in  the  coming  crops  to  sustain  a  legal  or  equitable  lien 
upon  them,  and  the  lien  must  prevail  against  subsequent  purchasers  of 
every  kind  ;  otherwise,  it  is  no  lien  at  all.  The  objection  made  in  all 
the  cases  to  the  descriptions  is  that  they  are  not  suflScient  to  impart 
notice.  In  one  of  the  cases  cited  by  appellants  the  certainty  of  descrip- 
tion required  is  said  to  be  "  sufficient  if  it  be  such  as  to  enable  third 
parties,  by  inquiries,  which  the  instrument  itself  indicates  and  directs, 
to  identify  the  property  covered  by  it."  Muir  v.  Blake,  57  Iowa,  665 
(11  N.  W.  623).  As  the  alleged  element  of  uncertainty  in  this  case  was 
the  continuance  of  the  mortgage,  the  fact  that  it  was  in  force  in  1895 
and  1896  was  within  the  knowledge  of  one  homestead  claimant,  and 
easily  ascertained  by  the  other.  .  .  .  Judgment  affirmed. 


HEINTZ  ET  AL.  V.   BUEKHARD. 
29  Or.  55  :  43  Pac.  866.    1896. 

Action  for  breach  of  an  oral  contract,  by  which  plaintiff  agreed  to 
furnish  ironwork,  manufactured  by  him  in  accordance  with  a  special 
order  given  by  the  defendant,  for  |2,825,  which  ironwork  defendant 
refused  to  receive.  The  trial  court  ruled  that  the  contract  was  for  the 
sale  of  personal  property,  and  void  under  the  statute  of  frauds.  Plain- 
tiff appealed  from  the  judgment  of  nonsuit. 

Bean,  C.  J.  To  determine  whether  a  given  contract  concerning  per- 
sonal property,  which  does  not  exist  in  specie  at  the  time  it  is  entered 
into,  but  must  be  manufactured  and  brought  into  being  under  the  con- 
tract, comes  within  the  statute  of  frauds,  is  not  without  difficulty,  and 
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the  decisions  are  by  no  means  reconcilable.  The  chief  diflSculty  in  all 
sucb  cases  is  encountered  in  determining  when  the  contract  is  substan- 
tially for  the  sale  of  personal  property,  to  be  executed  in  the  future, 
and  when  for  work  and  labor  and  material  only.  If  the  former,  it  is 
within  the  statute.  If  the  latter,  it  is  not.  Thus  far  the  authorities, 
except  in  the  State  of  New  York,  are  substantially  agreed;  but  there 
have  been  numerous  decisions,  and  much  diversity  and  even  conflict  of 
opinion,  in  relation  to  a  proper  rule  by  which  to  determine  whether  a 
contract  is  in  fact  for  the  sale  of  personal  property,  and  therefore 
within  the  statute,  or  for  work  and  labor  and  material  furnished,  and 
so  without  the  statute. 

There  appear  to  be  substantially  three  distinct  views  upon  the  stat- 
ute, which,  for  convenience,  are  generally  designated  as  the  English, 
the  New  York,  and  the  Massachusetts  rules,  as  represented  by  the 
decisions  of  their  respective  courts.  In  England,  after  a  long  series  of 
cases  in  which  various  tests  have  been  suggested,  the  rule  seems  to 
have  been  settled  in  Lee  v.  Grifliin,  1  Best  &  S.  272,  that  "  if  the  con- 
tract be  such  that,  when  carried  out,  it  would  result  in  the  sale  of  a 
chattel,  the  party  cannot  sue  for  work  and  labor ;  but,  if  the  result  of 
the  contract  is  that  the  party  has  done  work  and  labor  which  ends  in 
nothing  that  can  become  the  subject  of  a  sale,  the  party  cannot  sue  for 
goods  sold  and  delivered."  In  that  case  the  action  was  brought  by  a 
dentist  to  recover  £21  for  two  sets  of  artificial  teeth  made  for  the  de- 
fendant's testatrix.  The  court  held  the  contract  to  be  for  the  sale  of 
chattels,  and  within  the  statute.  But  this  decision  seems  to  stand 
alone,  and  is  in  direct  conflict  with  the  previous  decisions  of  the  Eng- 
lish courts.  Towers  v.  Osborne,  1  Strange,  506  ;  Clayton  v.  Andrews, 
4  Burrows,  2101 ;  Rondeau  v.  "Wyatt,  2  H.  Bl.  63  ;  Cooper  v.  Elston, 
7  Term  E.  14 ;  Groves  v.  Buck,  3  Mauk  &  S.  178 ;  Garbutt  v.  Wat- 
son, 5  Barn.  &  Aid.  613  ;  Smith  v.  Surman,  9  Barn.  &  C.  574.  It  is 
said  to  have  been  the  result  of  Lord  Tenterden's  Act,  which  expressly 
extended  the  statute  to  all  contracts  of  sale,  notwithstanding  the  goods 
"  may  not  at  the  time  of  such  contract  be  actually  made,  procured  or 
produced  or  fit  or  readj'  for  delivery,  or  some  act  may  be  required  for 
the  making  or  completing  thereof  to  render  the  same  fit  for  delivery." 
Meincke  v.  Falk,  55  Wis.  432  (42  Am.  E.  722,  18  N.  W.  545)  ;  Benj. 
Sales  (6th  ed.)  108. 

In  this  condition  of  the  English  authorities,  we  are  not  prepared  to 
go  to  the  full  extent  of  Lee  v.  Griflfln.  It  is  an  extreme  case,  and,  un- 
less the  decision  was  made  to  conform  to  Lord  Tenterden's  Act,  it 
antagonizes  the  opinions  of  some  of  the  most  eminent  jurists  of  Eng- 
land, and  is  open  to  the  objection  that  it  practically  permits  the  fraud 
which  theoretically  the  statute  seeks  to  prevent.  To  say  that  a  con- 
tract of  a  dentist  to  manufacture  and  furnish  a  set  of  false  teeth  for  his 
customer  is  "an  agreement  for  the  sale  of  personal  property,"  within 
the  meaning  of  the  statute,  is  certainly  giving  it  the  widest  possible 
operation,  and  has  not  found  general  recognition  in  this  country,  as  a 
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correct  exposition  of  the  doctrine,  although  the  simplicity  of  the  rule 
has  commended  it  to  many  of  the  judges. 

In  New  York  the  rule  prevails  that  a  contract  concerning  personal 
property  not  existing  in  solido  at  the  time  of  the  contract,  but  which 
the  vendor  is  to  manufacture  or  put  in  condition  for  delivery,  such  as 
the  woodwork  for  a  wagon,  or  wheat  not  yet  threshed,  or  nails  to  be 
made  from  iron  belonging  to  the  manufacturer,  and  the  like,  is  not 
within  the  statute.  Crookshank  v.  Burrell,  18  Johns.  58  (9  Am.  Dee. 
187)  ;  Downs  v.  Ross,  23  Wend.  270 ;  Sewall  v.  Fitch,  8  Cow.  215  ; 
Parsons  v.  Loucks,  48  N.  Y.  17  (8  Am.  R.  517)  ;  Cooke  v.  Millard,  65 
N.  Y.  352  (22  Am.  R.  619) ;  Higgins  v.  Murray,  73  N.  Y.  352.  But 
this  rule  seems  to  be  peculiar  to  that  State. 

B}^  the  .Massachusetts  rule  the  test  is  not  the  existence  or  non-exist- 
ence of  the  commodity  at  the  time  of  the  contract,  as  in  New  York,  or 
whether  the  contract  will  ultimately  result  in  the  transfer  of  the  title  of 
a  chattel  from  the  vendor  to  the  vendee,  as  in  England,  but  whether  the 
article  is  such  as  the  manufacturer  ordinarily  produces  in  the  course  of 
business,  and  for  the  trade,  or  as  the  result  of  a  special  order,  and  for 
special  purposes.  If  the  former,  it  is  regarded  as  a  contract  of  sale, 
and  within  the  statute.  If  the  latter,  it  is  held  to  be  essentially  a  con- 
tract for  labor  and  material,  and  therefore  not  within  the  statute.  Thus, 
it  is  held  that  an  agreement  to  build  a  carriage  of  a  certain  design  is  not 
within  the  statute  (Mixer  u  Howarth,  21  Pick.  205  (32  Am.  Dec.  256)), 
but  that  a  contract  to  buy  a  certain  number  of  boxes  of  candles  at  a 
fixed  price,  which  the  vendor  said  he  would  thereafter  finish  and  de- 
liver, is  a  contract  of  sale,  to  which  the  statute  apjalies.  Gardners.  Joy, 
9  Mete.  (Mass.)  177.  The  result  of  the  decisions  in  that  State  has 
recently  been  stated  thus  :  "A  contract  for  the  sale  of  articles  then  ex- 
isting, or  such  as  the  vendor,  in  the  ordinary  course  of  his  business, 
manufactures  or  procures  for  the  general  market,  whether  on  hand  at 
the  time  or  not,  is  a  contract  for  the  sale  of  goods,  to  which  the  statute 
applies.  But,  on  the  other  hand,  if  the  goods  are  to  be  manufactured 
especially  for  the  purchaser,  and  upon  his  special  order,  and  not  for  the 
general  market,  the  case  is  not  within  the  statute."  Ames,  J.,  in  God- 
dard  v.  Dinney,  115  Mass.  450  (15  Am.  R.  112).  And  this  doctrine  seems 
to  be  the  one  most  widely  adopted  in  this  country.  As  to  the  latter  part 
of  the  rule,  relating  to  goods  made  on  special  orders,  there  is  little  if 
any  conflict  in  the  American  cases.  Baker  on  Sales,  §  96  ;  2  Schouler 
on  Pers.  Prop.  §  443 ;  Brown  on  St.  of  Frauds,  §  308  ;  8  Am.  &  Eng. 
Enc.  Law,  707;  Flynn  v.  Dougherty,  91  Cal.  669  (27  Pac.  1080); 
Meincke  v.  Falk,  55  Wis.  427  (42  Am.  R.  722,  13  N.  W.  545) ;  Finney 
V.  Apgar,  31  N.  J.  Law,  266  ;  Phipps  v.  McFarlane,  3  Minn.  109  (74 
Am.  Dec.  743) ;  Hight  v.  Ripley,  19  Me.  137 ;  Cason  v.  Cheely,  6  Ga. 
554  ;  Abbott  v.  Gilchrist,  38  Me.  260. 

Until  legislation  shall  assert  itself  more  positively,  the  courts  are  put 
to  their  election  as  between  these  three  rules,  which,  though  each  has 
its  own  merits,  are  not  to  be  reconciled  with  one  another.     In  the  ab- 
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sence  of  a  statute  substantially  the  same  as  Lord  Tenterden's  Act,  we 
are  unwilling  to  go  to  the  extent  of  the  doctrine  of  Lee  v.  Griffin  ;  and 
in  this  case  it  is  unnecessary  for  us  to  give  a  preference  to  either  the 
New  York  or  Massachusetts  rule,  because  the  contract  in  question  is 
valid  under  either.  It  would  be  excluded  from  the  operation  of  the 
statute  by  the  rule  adopted  in  New  York,  because  the  subject-matter  of 
the  contract  did  not  exist  in  solido,  or  at  all,  at  the  time  it  was  made  ; 
and  it  is  not  within  the  statute  under  the  Massachusetts  rule  and  the 
generally  accepted  American  doctrine,  because  the  ironwork  was  to  be 
manufactured  especially  for  the  defendant,  and  upon  his  special  order, 
according  to  a  particular  design,  and  was  not  such  as  the  plaintiffs,  in 
the  ordinary  course  of  their  business,  manufactured  for  the  general 
trade.  It  follows  that  under  either  view  the  court  below  was  in  error 
in  holding  that  the  contract  was  void  because  not  in  writing. 
The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered. 


EDWARDS   &  BRADFORD   LUMBER  CO.  v.  RANK  et  al. 

57  Neb.  323 :  77  N.  W.  765.    1899. 

NoRVAL,  J.  This  was  a  suit  to  foreclose  a  mechanic's  lien  for  mate- 
rials sold  and  delivered  by  the  Edwards  &  Bradford  Lumber  Company, 
a  corporation,  to  Murry  Rank,  for  the  erection  of  a  steam  flouring  mill 
upon  certain  real  estate  in  South  Sioux  City,  of  which  Rank  was  the  owner 
of  the  undivided  two-thirds,  and  the  estate  of  J.  M.  Moon,  deceased,  was 
the  owner  of  the  other  one-third.  Among  those  made  parties  defend- 
ants were  the  holders  of  mechanics'  liens  on  the  premises,  and  J.  P. 
Twohig  and  the  Dubuque  Turbine  Roller-Mill  Company,  who  owned 
real-estate  mortgages  thereon.  Answers  and  cross  petitions  were  filed 
on  behalf  of  said  lienors  and  mortgagees.  Subsequently  the  Otto  Gas- 
Engine  Works  intervened,  and  set  up  a  chattel  mortgage  on  the  engine 
in  the  mill,  executed  by  Rank  and  others  to  secure  the  paj-ment  of  the 
purchase  price  thereof.  Upon  the  hearing,  a  decree  was  entered  allow- 
ing the  Moon  estate  a  one-third  interest  in  the  real  estate  in  the  un- 
improved condition,  dismissing  the  claim  of  the  intervener,  awarding 
foreclosure  of  the  various  mechanics'  liens  and  real-estate  mortgages, 
and  directing  a  sale  of  the  property  subject  to  the  interest  of  the  Moon 
estate,  including  the  engine  embraced  in  the  intervener's  chattel 
mortgage.     The  Otto  Gas-Engine  Works  prosecutes  this  appeal. 

There  js  no  controversy  as  to  the  facts.  The  several  mechanics'  liens 
and  real-estate  mortgages  are  valid,  and  the  decree  foreclosing  them  is 
correct.  It  is  disclosed  by  the  written  stipulation  of  the  parties  that  on 
July  15,  1893,  and  while  the  mill  was  being  constructed,  Murry  Rank 
and  those  interested  with  them  in  the  building  of  the  mill  entered  into 
a  written  contract  with  Scheicher,  Schum  &  Co.  for  the  purchase  from 
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the  latter,  to  be  used  in  operating  said  mill,  of  the  engine  in  contro- 
versy, and  the  fixtures  thereto  belonging,  for  the  sum  of  $1,800,  of 
which  amount  $450  were  to  be  deposited  by  the  purchasers  in  the 
Citizens'  State  Bank  of  South  Sioux  City,  to  be  held  by  it  in  trust  until 
the  conditions  of  said  contract  were  complied  with,  and  the  remainder 
of  the  consideration  was  to  be  divided  into  three  notes,  of  $450  each, 
due  in  6,  12,  and  15  months,  respectively-,  from  the  date  of  the  delivery 
of  the  engine.  The  purchasers  were  to  be  permitted  to  receive  the 
engine  on  thirty  days'  trial,  and,  if  found  satisfactory  upon  such  trial, 
the  money  so  deposited  was  to  be  forwarded  to  Scheicher,  Schum  & 
Co.,  and  the  purchasers  were  to  execute  their  promissory  notes  as 
aforesaid.  The  engine  was  shipped  and  received  as  agreed,  and  having 
given  satisfaction  upon  the  trial  thereof,  on  October  26,  1893,  the  $450 
were  paid  as  agreed  ;  and  the  purchasers  also  executed  and  delivered 
to  the  vendor  their  three  notes,  of  $450  each,  and  secured  the  pa3-ment 
thereof  bj'  a  chattel  mortgage  on  the  engine,  which  was  duly  filed  for 
record  on  November  2,  1893,  in  Dakota  countj-.  The  notes  were  be- 
fore their  maturity,  for  a  valuable  consideration,  sold  and  indorsed  to 
the  intervener,  the  Otto  Gas-Engine  Works,  and  no  part  thereof  has 
been  paid.  The  engine  was  placed  in  an  outside  building,  upon  a  suit- 
able brick  foundation  imbedded  in  the  ground,  being  securely  attached 
to  said  foundation  by  bolts,  the  tank  was  set  upon  a  similar  foundation 
of  lighter  construction,  and  the  fortj'  feet  of  gas  pipe  was  buried  under 
ground.  The  engine  can  be  removed  without  substantial  injury  to  the 
realtj'. 

The  vendor  and  purchasers  alike  treated  the  engine  as  personalty, 
and  no  innocent  third  parties  will  be  prejudiced  by  the  court  holding 
that  the  engine  did  not  become  a  fixture  and  a  part  of  the  real  estate. 
The  intention  of  the  parties  is  a  controlling  consideration  in  determining 
whether  the  engine  was  personalty  or  a  fixture.  As  was  well  said  by 
Irvine,  C,  in  the  course  of  his  opinion  upon  the  same  subject  in  Elevator 
Co.  V.  Yates,  77  N.  W.  677,  57  Neb.  286  :  "  There  is  nothing  in  the  nature 
of  such  machinery  to  stamp  it  as  realty,  under  all  circumstances.  It 
may  become  so  or  not,  according  to  circumstances.  If  a  man  sells  bricks 
or  nails  or  shingles  for  the  purpose  of  erecting  a  house,  these  cannot,  in 
their  specific  character,  be  continued,  after  such  use,  as  personalty,  be- 
cause their  very  nature  forbids  such  a  result.  But  when  an-  article  is  of 
an  ambiguous  character,  such  that  it  may  either  remain  personalty  or 
become  attached  to  the  freehold,  much  depends  on  the  intention  of  the 
parties.  This  is  especiall3'  true  of  trade  fixtures  and  of  machinery  for 
trade  purposes,  where  they  may  be  removed  without  substantially  im- 
pairing, not  the  property,  taking  its  value  with  them  remaining,  but  the 
property  considered  separately.  There  it  is  held  that  where  the  vendor 
and  vendee  agree  that  they  shall  remain  personal  property  they  do  so, 
unless  perhaps  where  innocent  purchasers  have  acquired  rights  in  re- 
liance upon  their  apparent  character.  From  the  large  number  of  cases 
illustrating  this  principle,  there  may  be  cited  the  following,  where  the 
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contest  was  between  a  vendor  seeking  to  enforce  the  purchase  price 
against  the  articles  as  personalty  and  an  execution  purchaser  of  the 
real  estate :  Sisson  v.  Hibbard,  75  N.  Y.  542  ;  Manwaring  v.  Jenison, 
61  Mich.  117,  27  N.  W.  899  ;  Sword  v.  Low,  122  111.487,  13  N.E.  826." 
In  Tifft  V.  Horton,  53  N.  Y.  380,  the  court  gave  expression  to  the 
following :  "  It  is  well  settled  that  chattels  may  be  annexed  to  real 
estate  and  still  retain  their  character  as  personal  property.  ...  It  may 
in  this  case  be  conceded  that,  if  there  were  no  fact  in  it  but  the  placing 
upon  the  premises  of  the  engine  and  boilers  in  the  manner  in  which 
they  were  attached  thereto,  they  would  have  become  fixtures,  and  would 
pass  as  a  part  of  the  realtj'.  But  the  agreement  of  the  then  owner  of 
the  land  and  the  plaintiff  is  express  that  they  should  be  and  remain 
personal  property  until  the  notes  given  therefor  were  paid,  and  by  the 
same  agreement  power  was  given  to  the  plaintiffs  to  enter  upon  the 
premises  in  certain  contingencies,  and  to  take  and  carry  them  away. 
"While  there  is  no  doubt  but  that  the  intention  of  the  owner  of  the  land 
was  that  the  engine  and  boilers  should  ultimately  become  a  part  of  the 
realtj'  and  be  permanently  affixed  to  it,  this  was  subordinate  to  the 
prior  intention  expressed  by  the  agreement.  That  fully  shows  her 
intention,  and  the  intention  of  the  plaintiffs,  that  the  act  of  annexing 
them  to  the  freehold  should  not  change  or  take  away  the  character  of 
them  as -chattels  until  the  price  of  them  had  been  fully  paid.  .  .  .  But 
it  is  contended  that  where,  in  the  solution  of  this  question,  the  intention 
is  a  criterion,  it  must  be  the  intention  of  all  those  who  are  interested  in 
the  lands,  and  that  here  the  defendants,  prior  mortgagees  of  the  real 
estate,  were  interested,  and  have  not  expressed  nor  shown  such  inten- 
tion. It  is  not  to  be  denied  that,  as  a  general  rule,  all  fixtures  put  upon 
the  land  by  the  owner  thereof,  whether  before  or  after  the  execution  of 
a  mortgage  upon  it,  become  subject  to  the  lien  thereof ;  yet  I  do  not 
think  that  the  prior  mortgagee  of  the  realty  can  interpose,  before  fore- 
closure and  sale,  to  prevent  the  carrying  out  of  such  an  agreement  as 
that  in  this  case.  Had  the  mortgagees  taken  their  mortgage  upon  the 
lands,  after  the  boilers  and  engine  had  been  placed  thereon  under  this 
agreement,  they  would  have  had  no  right  to  prevent  the  removal  of 
them  by  the  plaintiffs  on  the  happening  of  the  contingencies  contem- 
plated by  it.  The  rights  of  a  subsequent  mortgagee  are  no  greater 
than  those  of  a  subsequent  grantee,  and  he,  it  is  held,  cannot  claim  the 
chattels  thus  annexed,  and  must  seek  his  remedy  for  their  removal  by 
virtue  of  such  an  agreement  upon  the  covenants  in  his  conveyance  of 
the  lands.  A  prior  mortgagee,  who  certainly  has  not  been  induced  to 
enter  into  his  relation  to  the  lands  by  the  presence  thereon  of  the  chat- 
tels in  dispute  subsequently  annexed  thereto,  has  no  greater  right  than 
a  subsequent  mortgagee.  Neither  could  claim,  as  subject  to  the  lien  of 
his  mortgage,  personal  propertj'  brought  onto  the  premises  with  permis- 
sion of  the  owner  of  the  lands  and  not  all  affixed  thereto.  Nor  can 
either  claim  personal  property  as  so  subject  from  the  mere  fact  of  the 
affixing,  where,  by  the  express  agreement  of  the  owner  of  the  fee  and 
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the  owner  of  the  chattel,  its  character  as  personal  property  was  not  to 
he  changed,  but  was  to  continue,  and  it  to  be  subject  to  a  right  of 
removal  by  the  owner  of  the  chattel  on  failure  of  performance  of  con- 
ditions." The  following  authorities  fully  sustain  the  doctrine  that  the 
engine  in  question  did  not  become  a  part  of  the  real  estate,  and  that 
the  chattel  mortgage  given  thereon  to  secure  the  payment  of  the  balance 
of  the  purchase  money  is  valid  and  binding :  Ford  v.  Cobb,  20  N.  Y. 
344 ;  Eaves  v.  Estes,  10  Kan.  314 ;  Crippen  v.  Morrison,  13  Mich.  24  ; 
Myrick  v.  Bill,  3  Dak.  284,  17N.  W.  268  ;  Simons  v.  Pierce,  16  Ohio  St. 
215  ;  Sword  v.  Low,  122  111.  487,  13  N.  E.  826  ;  Tibbetts  v.  Moore,  23 
Cal.  208  ;  Bank  v.  Elmore,  52  Iowa,  541,  3  N.  W.  547. 

The  decree,  so  far  as  it  refuses  the  intervener  a  lien  upon  the  engine 
and  fixtures,  is  reversed,  and  the  cause  is  remanded  to  the  court  below 
to  enter  a  decree  foreclosing  the  chattel  mortgage,  giving  the  intervener 
the  first  and  paramount  lieu  on  said  engine. 

Reversed  and  remanded?- 


SATTLER  V.    HALLOCK  et  al. 

160  N.  y.  291:  54  N.  E.  667.     1899. 

Martin,  J.  On  the  21st  daj^  of  February,  1895,  twenty-five  farmers, 
residents  of  the  town  of  Smithville,  L.  I. ,  were  the  owners  of  a  build- 
ing or  premises  used  as  a  pickle  factory,  situated  in  that  town.  On 
that  day  they  entered  into  a  written  agreement  with  the  firm  of  John 
A.  Meierdiercks  &  Sons,  in  relation  to  the  production,  manufacture, 
and  sale  of  pickles,  sauerkraut,  and  other  like  products.  So  far  as 
material  to  the  question  involved,  the  contract  was  substantially  as 
follows  :  The  parties  agreed  to  organize  a  responsible  company  or  cor- 
poration for  the  purpose  of  conducting  or  aiding  in  the  production  and 
manufacture  of  the  articles  referred  to  in  the  contract.  It  then  pro- 
vided that  the  farmers  were  to  prepare  and  deliver  to  the  plaintiff's 
assignors,  at  the  factory,  pickles,  cabbage,  dill,  etc.,  to  be  raised  upon 
an  acreage  which  was  given,  and  at  prices  stated  therein.  If  the  build- 
ing proved  insufficient,  the  farmers  were  to  provide  an  additional  one 
at  a  cost  not  to  exceed  $300,  to  be  paid  by  the  assignors  and  deducted 
from  the  net  profits  at  the  end  of  the  season,  they  guarantying  that 
such  profits  should  amount  to  at  least  that  sum.  If  thej'  were  more 
than  the  cost  of  the  building,  then  the  farmers  were  to  receive  20  per 
cent  thereof,  to  be  divided  between  them  according  to  the  amount  of 
produce  furnished  by  each.  The  assignors  were  to  take  the  pickles, 
cabbage,  and  other  produce,  paj-  the  prices  named  at  the  times  and  in 
the  manner  stated,  furnish  the  labor,  machinery,  barrels,  tanks,  salt, 
spices,  and  other  necessary  material,  and  pay  the  freight  and  cartage. 

1  Cf.  McKelvey  i'.  Creevey,  72  Conn.  464 :  45  At.  4  (1900). 
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These  expenses  were  to  be  deducted  from  the  gross  receipts  of  the  sales 
of  the  pickles,  sauerkraut,  and  other  goods  so  manufactured.  A  list 
was  then  given  of  the  number  of  acres  of  each  kind  of  produce  which 
was  to  be  furnished  bj'  each  of  the  twenty-five  farmers  named.  ,  To 
receive  products  at  the  factory,  the  assignors  were  to  furnish  one  man 
and  the  farmers  another,  who  were  to  attend  to  their  reception,  and 
decide  all  matters  of  dispute  in  relation  to  them.  The  representative 
of  the  farmers  was  to  be  given  full  and  complete  data  of  all  the  produce 
delivered,  and  all  barrels,  salt,  spices,  and  utensils  furnished,  and  all  the 
goods  of  every  description  received  and  shipped  by  the  assignors,  so  as 
to  show  the  gross  receipts  and  expenses  for  the  year.  The  agreement 
then  provides :  "The  manufacture  and  sale  of  all  the  products  of  the 
Long  Island  Farmers'  Company  shall  be  done  by  J.  A.  Meierdiercks  & 
Sons.  .  .  .  It  is  hereby  agreed  by  the  undersigned  of  the  Long  Island 
Farmers'  Company,  that  at  any  time  should  the  business  of  the  Long 
Island  Farmers'  Company  cease,  and  the  property,  including  buildings, 
utensils,  bbls.,  etc.,  be  sold  or  bartered,  the  members  of  the  Long  Island 
Farmers'  Company,  other  than  J.  A.  Meierdiercks  &  Sons,  guaranty  to 
J.  A.  Meierdiercks  &  Sons  35  per  cent  of  the  amount  realized."  This 
agreement  was  signed  by  the  twentj'-five  farmers  mentioned,  and  by 
the  plaintiff's  assignors.  Subsequently,  the  Long  Island  Farmers'  Com- 
pany was  organized  in  accordance  with  the  contract.  By-laws  were 
passed,  and  the  defendants  were  elected  as  its  managing  officers.  Soon 
after  the  execution  of  the  contract,  the  plaintiff's  assignors  went  to  the 
factory,  proceeded  to  manufacture  the  produce  which  was  delivered 
under  it,  and  continued  that  business  until  they  made  a  general  assign- 
ment to  the  plaintiff.  The  keys  of  the  factory  were  retained  by,  and 
continued  in  the  possession  of,  a  representative  of  the  farmers,  who, 
after  the  produce  was  delivered  at  the  factory  and  manufactured,  shipped 
it  to  various  purchasers.  During  the  continuance  of  this  business,  the 
executive  officers  of  the  farmers'  company,  or  some  of  them,  were  usu- 
ally present  at  the  factory,  and  engaged  in  looking  after  the  business 
there  transacted.  They  gave  directions,  passed  judgment  upon  the 
quality  of  the  produce,  and  were  often  consulted  by  the  assignors' 
representative  in  regard  to  affairs  connected  with  the  business.  Al- 
though the  manufactured  products  were  sold  by  the  plaintiff's  assignors, 
they  were  billed  "J.  A.  Meierdiercks  &  Sons,  Agents  Long  Island 
Farmers'  Company."  These  bills  were  sent,  and  checks  drawn  to  the 
order  of  the  company  were  received,  when  the  assignors  requested  the 
committee  of  the  company  to  give  them  a  power  of  attorney  to  indorse 
them,  which  it  refused  to  do.  On  the  17th  of  September,  1896,  the 
firm  of  John  A.  Meierdiercks  &  Sons  made  a  general  assignment  to 
the  plaintiff  for  the  benefit  of  its  creditors.  Subsequently,  the  plaintiff 
went  to  the  factory  at  Smithtown,  and  demanded  all  the  products,  man- 
ufactured and  unmanufactured,  claiming  that  they  were  owned  by  the 
assignors  at  the  time  of  the  assignment,  and  were  a  part  of  the  assets 
of  that  firm.     With  this  demand  the  managers  of  the  company  refused 
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to  comply,  claiming  tliat  by  the  terms  of  tiie  agreement  tiie  company 
and  the  farmers  it  represented  were  the  lawful  owners  of  such  products. 
This  action  was  to  recover  their  value  at  the  factory  at  the  time  of  the 
assignment,  upon  the  ground  that  'the  defendants  had  wrongfiilh'  con- 
verted them  to  their  own  use.  The  defendants  alleged  title  in  the  Long 
Island  Farmers'  Company,  and  that  they,  as  its  representatives,  were 
entitled  to  the  possession  of  the  property'. 

Thus  is  it  obvious  that  the  single  question  involved  is  whether,  under 
the  contract  between  the  parties,  the  title  to  the  property  in  suit  vested 
in  the  plaintiff's  assignors  and  was  transferred  to  him  by  the  assignment, 
or  whether  it  remained  in  the  farmers'  company  or  the  farmers  furnish- 
ing it.  On  the  trial,  the  court  held  that  the  contract  imported  a  sale,  but 
submitted  to  the  jury  the  question  whether,  under  the  facts  and  circum- 
stances proved,  including  the  acts  of  the  parties,  the  contract  had  been 
substantially  altered,  so  that  the  title  rested  in  the  defendants  or  the 
company  or  persons  they  represented.  Tlie  jury  found  for  the  defend- 
ants. The  appellate  division,  however,  held  that  the  evidence  was  not 
sufficient  to  justify  the  submission  of  that  question  to  the  jurj',  but  that, 
the  contract  between  the  parties  was  one  of  bailment  or  partnership, 
and  not  of  sale,  and  hence  the  plaintiff  was  not  entitled  to  recover,  and 
judgment  for  the  defendants  was  properly  rendered.  With  this  situa- 
tion, it  is  obvious  that  the  determination  of  the  courts  below  can  be 
sustained  only  in  case  the  transaction  between  the  parties  was  a  bail- 
ment or  joint  enterprise.  If  it  was  a  bailment,  manifestly  the  defend- 
ants were  entitled  to  retain  the  possession  of  the  property.  If  it  was  a 
joint  enterprise,  the  plaintiff  could  not  recover  in  an  action  for  the  con- 
version of  the  propertj',  as  the  defendants  were  entitled  to  its  posses- 
sion, as  against  the  plaintiff,  until  the  matters  arising  under  the  contract 
were  adjusted.  We  fully  agree  with  the  learned  appellate  division  that 
there  was  no  evidence  to  justify  the  trial  court  in  submitting  to  the  jury 
the  question  of  an  alteration  or  modification  of  the  original  agreement. 
Therefore  the  real  question  we  are  called  upon  to  decide  is,  whether  the 
agreement  of  the  parties  imported  a  sale  of  the  propertj-  to  the  plaintiff's 
assignors.  If  it  did,  and  the  title  passed,  then  the  plaintiff  is  entitled 
to  recover ;  if  not,  then  the  judgment  is  right,  and  should  be  affirmed. 
In  the  construction  of  contracts,  where  there  is  no  ambiguitj',  it  is  the 
duty  of  the  court  to  determine  their  meaning.  Moreover,  where  the 
terms  and  language  of  the  contract  are  not  disputed,  its  legal  effect  is 
a  question  of  law,  to  be  determined  by  the  court.  It  is  always  the  duty 
of  a  court,  in  construing  a  written  instrument,  if  possible,  to  ascertain 
the  intention  of  the  parties ;  and,  in  order  to  determine  its  proper  con- 
struction, resort  must  be  had  to  the  instrument  as  a  whole,  and  effect 
must  be  given  to  every  clause  and  part  tliereof,  when  it  can  be  done 
without  violence.     Ripley  v.  Larmouth,  56  Barb.  21. 

With  these  principles  in  mind,  we  approach  the  question  whether, 
under  the  provisions  of  this  contract,  the  plaintiff's  assignors  were 
bailees  of  the  propertj',  or  whether  the  contract  was  one  of  purchase 
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and  sale.  One  of  the  distinctions  between  a  bailment  and  a  sale  is 
correctly  pointed  out  in  the  dissenting  opinion  of  Bronson,  C.  J.,  in 
Mallory  v.  Willis,  4  N.  Y.  76,  85,  as  follows:  "When  the  identical 
thing  delivered,  though  in  an  altered  form,  is  to  be  restored,  the  con- 
tract is  one  of  bailment,  and  the  title  to  the  property  is  not  changed." 
Foster  v.  Pettibone,  7  N.  Y.  435.  There  are,  however,  other  principles 
applicable  to  the  question.  Thus,  when  property  in  an  unmanufactured 
state  is  delivered  by  one  person  to  another,  upon  an  agreement  that  it 
should  be  manufactured  or  improved  by  his  labor  and  skill,  and  when 
thus  improved  in  value  should  be  divided  in  certain  proportions  between 
the  respective  parties,  it  constitutes  a  bailment,  and  the  original  owner 
retains  his  exclusive  title  to  the  property  until  the  contract  is  completely 
executed,  although  the  labor  to  be  performed  by  the  bailee  may  be  equal 
or  even  greater  in  value  than  that  of  the  property  when  received  hy  hiui. 
Beardsle^',  J.,  in  Gregory  v.  Stryker,  2  Denio,  631.  Again,  the  rela- 
tion is  that  of  bailor  and  bailee,  where  the  property  is  thus  delivered  to 
be  manufactured  or  improved,  and  afterwards  there  is  to  be  a  sale  and 
a  return  or  a  division' of  the  proceeds.  Stewart  v.  Stone,  127  N.  Y.  500, 
28  N.  E.  595.  In  Hyde  v.  Cookson,  21  Barb.  92,  there  was  a  written 
agreement  between  the  plaintiffs  and  one  Osborn  in  relation  to  tanning 
a  quantity  of  hides.  The  hides  were  to  be  furnished  by  the  plaintiffs 
on  a  commission  of  5  per  cent  for  buying  and  6  per  cent  for  selling 
the  leather.  Osborn  was  to  take  the  hides  to  his  tannery,  manufacture 
them  into  hemlock  sole  leather,  and  return  it  to  the  plaintiffs,  who  were 
to  sell  it  in  their  discretion.  When  sold,  the  account  was  to  be  made 
up,  and  the  net  proceeds  of  the  sales,  after  deducting  the  costs  of  hides, 
commissions,  interest,  insurance,  and  other  expenses,  were  to  be  the 
profit  or  loss  to  accrue  to  Osborn  in  full  for  tanning  the  hides  ;  and  it 
was  held  that  this  was  not  a  contract  of  sale,  but  of  bailment,  and  that 
the  title  remained  in  the  plaintiffs.  In  Pierce  v.  Schenck,  3  Hill,  28, 
logs  were  delivered  at  a  sawmill  under  a  contract  with  the  person  run- 
ning the  mill  that  he  would  saw  them  into  boards,  and  that  each  party 
should  have  one-half.  It  was  held  that  the  transaction  was  a  bailment ; 
that  the  bailor  retained  his  general  property  in  the  logs  until  they  were 
all  manufactured  in  pursuance  of  the  contract ;  and  that,  as  between 
the  parties,  the  bailee  acquired  no  interest  in  am*  of  the  boards  manu- 
factured by  mere  part  performance  within  the  time.  In  Mallory  v. 
Willis,  4  N.  Y.  76,  the  plaintiffs  agreed  to  deliver  merchantable  wheat 
at  a  flour  mill  carried  on  by  the  defendant  to  be  manufactured  into 
flour.  The  defendant  agreed  to  deliver  196  pounds  of  superfine  flour, 
packed  in  barrels  to  be  furnished  by  the  plaintiffs,  for  every  4  bushels 
and  15  pounds  of  wheat.  He  was  to  be  paid  16  cents  per  barrel,  and 
2  cents  extra  in  case  the  plaintiffs  made  1  shilling  net  profit  on  each 
barrel  of  flour.  The  defendant  was  to  guaranty  the  inspection.  The 
plaintiffs  were  to  have  the  offals  or  feed,  which  the  defendant  was  to 
store  until  sold.  This  court  held  in  that  case  that  the  contract  im- 
ported a  bailment,  and  not  a  sale.     The  doctrine  of  that  case  was  in- 
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dorsed  in  Foster  v.  Pettibone,  7  N.  Y.  433.  In  Mack  v.  Snell,  140 
N.  Y.  193,  36  N.  E.  493,  the  parties  entered  into  a  contract  by  which 
the  plaintiff  agreed  to  manufacture  for  the  defendant  1,000  pairs  of 
pruning  shears,  to  be  in  all  respects  like  a  sample  furnished,  the  defend- 
ant to  furnish  the  rough  castings  for  the  handles,  and  the  plaintiff  to 
furnish  the  blades.  It  was  held  that  the  contract  was  one  of  bailment, 
and  not  of  purchase  and  sale,  so  that  the  title  to  the  shears  manufac* 
tured  was  at  all  times  in  the  defendant.  • 

Applj'ing  these  principles  to  the  contract  under  consideration,  we 
think  it  is  quite  obvious  that  it  was  one  of  bailment,  and  not  of  purchase 
and  sale.  Under  its  terms,  the  parties  represented  by  the  defendants 
were  to  furnish  certain  specified  amounts  of  farm  produce,  which  was 
to  be  delivered  at  a  factory  owned  by  them,  and  manufactured  into 
pickles,  sauerkraut,  and  other  similar  articles.  It  was  to  be  received 
jointly  by  a  representative  of  the  plaintiff's  assignors  and  a  representa- 
tive of  the  farmers.  The  plaintiff's  assignors  were  to  pay  the  prices 
named  for  the  produce  furnished,  to  furnish  the  labor,  machinery,  and 
materials,  such  as  salt,  spices,  barrels,  and  other  necessary  articles  and 
utensils,  and  to  pay  the  freight  and  cartage.  The  amount  thus  expended 
was  to  be  deducted  from  the  gross  receipts  of  the  sales  of  the  articles 
manufactured,  and  the  representative  of  the  farmers  was  to  be  furnished 
with  a  full  account  of  all  of  the  transactions  connected  with  the  business. 
The  manufacture  and  sale  of  the  products  of  the  Long  Island  Farmers' 
Company  were  to  be  done  and  made  by  the  plaintiff's  assignors,  and 
the  net  proceeds  were  to  be  divided  by  paying  20  per  cent  to  the  farm- 
ers or  for  their  benefit,  and  the  assignors  to  have  80  per  cent.  Thus 
the  produce  was  to  be  furnished  by  the  persons  represented  by  the  de- 
fendants, was  to  be  manufactured  by  the  plaintiff's  assignors,  to  be 
sold  as  the  products  of  the  Long  Island  Farmers'  Company,  and  the 
net  profits  divided.  The  raw  material,  which  was  owned  by  parties 
the  defendants  represent,  was  delivered  to  the  plaintiff's  assignors,  to 
be  improved  by  their  labor  and  skill.  It  was  then  to  be  sold,  and  the 
net  value  divided  in  the  proportions  named.  So  that,  clearly-  within 
the  principle  of  the  Gregory  and  other  kindred  cases,  the  owners  of  the 
produce  thus  delivered  retained  their  title  to  the  property  until  the  con- 
tract had  been  completely  executed,  and  this  without  regard  to  the 
value  of  the  labor  performed  upon  it  by  the  plaintiff's  assignors  as  such 
bailees.  We  think,  when  this  entire  contract  is  examined  and  under- 
stood, it  clearlj'  imports  a  bailment,  and  not  a  sale. 

It  is  also  quite  manifest  that  the  parties  understood  such  to  be  the 
nature  of  the  agreement  between  them.  This  is  shown  by  the  facts 
that  the  property,  after  it  was  manufactured,  was  shipped  from  the 
factory  by  the  company;  that  the  plaintiff's  assignors,  acting  under 
this  contract,  in  selling  the  manufactured  produce,  caused  the  bills  to 
be  sent  to  purchasers  in  the  name  of  the  company,  with  their  names 
thereon  as  agents ;  that  checks  were  taken  therefor  drawn  to  the  order 
of  the  companj",  in  accordance  with  the  bills  sent ;  that  the  assignors 
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asked  for  a  power  of  attorney  authorizing  them  to  indorse  the  same  ; 
that  the  representatives  of  the  farmers  were  present  at  the  factor}-, 
and  that  they  gave  directions  as  to  the  management  of  the  business 
there  carried  on.  All  these  facts  tend  to  show  with  convincing  cer- 
tainty that  the  plaintiff's  assignors,  as  well  as  the  other  parlies  to 
the  contract,  understood  it  to  be  one  of  bailment,  where  the  property 
was  to  be  furnished  by  the  latter,  improved  by  the  former,  and  the 
net  profits  divided.  If  this  contract  is  to  be  regarded  as  somewhat 
indefinite  or  ambiguous,  we  may  resort  to  the  surrounding  facts  and 
circumstances  as  thej-  existed  when  it  was  made  to  aid  us  in  its  inter- 
pretation, and  also  consider  the  practical  construction  which  the  parties 
have  given  it.  Its  interpretation  bj'  them  is  a  consideration  of  impor- 
tance. As  was  said  by  Swayne,  J.,  in  Insurance  Co.  v.  Dutcher,  95 
U.  S.  269,  273  :  "  The  construction  of  a  contract  is  as  much  a  part  of 
it  as  anything  else.  There  is  no  surer  way  to  find  out  what  parties 
meant  than  to  see  what  they  have  done."  Woolsey  v.  Funke,  121  N.  Y, 
87,  24  N.  E.  191. 

It  follows  from  the  conclusion  we  have  reached  as  to  the  character  of 
contract  and  the  relation  existing  between  the  parties,  that  the  judg- 
ment must  be  affirmed,  as  the  agreement  between  them  constituted  a 
bailment  of  the  property  in  question,  and  the  plaintiff's  assignors  ac- 
quired no  such  title  as  would  enable  them  to  maintain  an  action  for  its 
conversion. 

All  concur.  Judgment  affirmed. 


EICE  V.  NIXON. 

97  Ind.  97  :  49  Am.  E.  430.     1884. 

Elliott,  C.  J.  The  appellee  was  a  warehouseman,  and  it  was  his 
custom  to  receive  wheat  on  deposit,  and  to  place  it  in  a  common  bin 
with  wheat  bought  by  him,  and  it  was  also  his  custom  to  sell  wheat 
from  this  bin,  but  of  this  custom  the  appellants  had  no  knowledge.  In 
August,  1882,  the  appellant,  Victoria  Rice,  deposited  with  the  appellee 
210  bushels  of  wheat ;  this  was  thrown  into  the  common  bin  in  accord- 
ance with  the  custom  of  the  appellee,  and  with  it  was  mingled  wheat 
bought  by  him  and  wheat  stored  by  other  depositors,  and  from  this  bin 
wheat  was  sold  from  time  to  time,  but  there  was  alwa3's  in  the  bin 
wheat  enough  to  supplj'  all  depositors,  and  at  anj-  time  before  the  de- 
struction of  the  warehouse  by  an  accidental  fire  the  appellant  could  have 
received  from  the  bin  all  the  wheat  she  had  deposited.  Some  time 
after  the  storage  of  the  wheat  the  warehouse  and  all  its  contents  were 
destroyed  bj'  fire,  but  the  fire  was  not  attributable  to  the  wrong  or 
negligence  of  the  appellee.  No  demand  was  made  for  the  wheat  until 
after  its  destruction.  The  wheat  was  stored  with  the  appellee,  and 
there  was  no  agreement  that  the  bailor  should  have  an  option  to 
demand  the  grain  or  its  value  in  money. 
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There  are  cases  in  which  the  bailee  is  responsible  for  the  loss  of 
goods  where  he  commingles  them  with  his  own,  but  this  principle  does 
not  apply  where  a  warehouseman  receives  grain  to  be  stored  for  the 
owner.  Articles  of  such  a  character  can  be  separated  by  measure- 
ment, and  no  injury  results  to  the  owner  from  the  act  of  the  ware- 
houseman in  mingling  them  with  like  articles  of  his  own. 

This  doctrine  is  older  at  least  than  Lupton  v.  "White,  15  Ves.  Jr.  432, 
for  there  Lord  Eldon  said:  "  What  are  the  cases  in  the  old  law  of  a 
mixture  of  corn  or  flour  ?  If  one  man  mixes  his  corn  or  flour  with  that 
of  another,  and  they  were  of  equal  value,  the  latter  must  have  the 
given  quantity  ;  but  if  articles  of  different  value  are  mixed,  producing 
a  third  value,  the  aggregate  of  both,  and  through  the  fault  of  the  per- 
son mixing  them  the  other  party  cannot  tell  what  was  the  original  value 
of  his  property,  he  must  have  the  whole."  Chancellor  Kent  takes  a 
like  view  of  the  question,  and  his  last  editor.  Judge  Holmes,  cites 
a  great  many  cases  upon  the  subject.  2  Kent  Com.  (12th  ed.)  365, 
590.  This  is  the  view  taken  by  the  text-writers  and  courts  generally 
in  cases  where  the  deposit  is  made  with  a  warehouseman.  Storj'  Bail., 
§  40 ;  Bis.  &  Sim.  Law  of  Prod.  Ex.,  §  152  ;  2  Schouler  Pers.  Prop. 
46  ;  6  Am.  Law  Eev.  457 ;  2  Black.  Com.  (Cooley's  ed.)  404,  note. 
There  is,  however,  as  shown  by  the  eases  cited,  some  conflict  of  opin- 
ion, but  as  said  in  a  late  work,  the  great  weight  of  authority'  is  that  the 
contract  is  one  of  bailment,  and  not  of  sale,  the  warehouseman  and 
the  depositor  becoming  owners  as  tenants  in  common.  Bis.  &  Sim. 
Law  of  Prod.  Ex.,  §  154,  auth.  note  9. 

To  the  authorities  cited  hy  the  authors  referred  to  may  be  added 
Ledj-ard  v.  Hibbard,  48  Mich.  421 ;  s.  c.  42  Am.  Rep.  474  ;  Nelson 
V.  Brown,  44  Iowa,  455  ;  Sexton  v.  Graham,  53  id.  181  ;  Nelson  v. 
Brown,  id.  555;  Irons  v.  Kentner,  51  id.  88;  s.  c.  33  Am.  Eep.  119, 
where  the  rule  is  carried  much  farther  than  is  necessarj'  in  the  present 
instance.  The  rule  which  we  accept  as  the  true  one  is  required  by  the 
commercial  interests  of  the  countrj',  and  is  in  harmonj-  with  the  cardinal 
principle  that  the  intention  of  contracting  parties  is  always  to  be  given 
effect.  It  is  not  unknown  to  us,  nor  can  it  be  unknown  to  any  court, 
for  it  is  a,  matter  of  great  public  notoriety  and  concern,  that  a  vast  part 
of  the  grain  business  of  the  country  is  conducted  through  the  medium 
of  elevators  and  warehouses,  and  it  cannot  be  presumed  that  ware- 
housemen in  receiving  grain  for  storage,  or  depositors  in  intrusting  it 
to  them  for  that  purpose,  intended  or  expected  that  each  lot,  whether  of 
many  thousand  bushels  or  of  a  few  hundred,  should  be  placed  in  sepa- 
rate receptacles ;  on  the  contrarj-,  the  course  of  business  in  this  great 
branch  of  commerce,  made  known  to  us  as  a  matter  of  public  knowl- 
edge and  bj'  the  decisions  of  the  courts  of  the  land,  leads  to  the  pre- 
sumption that  both  the  warehouseman  and  the  depositor  intended  that 
the  grain  should  be  placed  in  a  common  receptacle  and  treated  as  com- 
mon property.  This  rule  secures  to  the  depositor  all  that  in  justice  he 
can  ask,  namelj',  that  his  grain  shall  be  ready  for  him   in  kind  and 
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quantity  whenever  he  demands  it.  Any  other  rule  would  impede  the 
free  course  of  commerce,  and  render  it  practically  impossible  to  handle 
our  immense  crops.  It  is  reasonable  to  presume  that  the  warehouse- 
man and  his  depositor  did  not  intend  that  the  course  of  business  should 
be  interrupted,  and  that  they  did  not  intend  that  the  almost  impossible 
thing  of  keeping  each  lot,  small  or  great,  apart  from  the  common  mass 
should  be  done  by  the  warehouseman.  If  the  warehouseman  is  not 
bound  to  place  grain  in  a  separate  place  for  each  depositor,  then  the 
fact  that  he  puts  it  in  a  common  receptacle  with  grain  of  his  own  and 
that  of  other  depositors,  does  not  make  him  a  purchaser,  and  if  he  is 
not  a  purchaser  then  he  is  a  bailee.  In  all  matters  of  contract  the  in- 
tention of  the  parties  gives  character  and  effect  to  the  transaction,  and 
in  such  a  case  as  this  the  circumstances  declare  that  the  intention  was 
to  make  a  contract  of  bailment  and  not  a  contract  of  sale.  The  duties, 
rights,  and  abilities  of  warehousemen  are  prescribed  by  the  law  as 
declared  bj'  the  courts  and  the  Legislature,  and  as  matter  of  law  it 
is  known  to  us  that  a  warehouseman,  by  placing  grain  received  from  I 
a  depositor  in  a  common  receptacle,  and  treating  it  as  the  usages  of  | 
trade  warrant,  does  not  become  the  buyer  of  the  grain,  unless,  indeed, 
there  is  some  stipulation  in  the  contract  imposing  that  character  upon 
him. 

The  cases  in  our  own  reports,  cited  by  counsel  for  the  appellants,  do 
not  oppose  the  conclusion  here  reached.  In  Pribble  v.  Kent,  10  Ind. 
325,  the  defendants  received  of  the  plaintiff  132  bushels  of  wheat,  and 
on  demand  failed  to  deliver  the  grain,  and  it  was  held  that  an  action 
would  lie,  but  the  contract  was  held  to  be  one  of  bailment  and  not  of 
sale.  It  is  plain  therefore  that  in  the  case  cited  there  was  no  such  rul- 
ing as  that  asked  by  the  appellants  in  the  present  case ;  on  the  con- 
trary, the  ruling  overturns  their  theory. 

In  Ewing  v.  French,  1  Blackf.  353,  and  Carlisle  v.  Wallace,  12  Ind. 
252,  the  wheat  was  delivered  to  a  miller  to  be  ground  into  flour,  and 
this  was  held  to  be  a  sale,  on  the  ground  that  the  character  of  the 
article  was  to  be  entirely  changed,  and  a  new  and  different  article  was 
to  be  given  by  the  miller  to  his  customer  in  return  for  the  wheat.  In 
the  last  of  the  cases  cited,  the  option  of  demanding  wheat,  flour,  or 
mone^'  was  vested  in  the  depositor,  so  that  he  had  the  option  of  making 
the  contract  one  of  bailment  or  one  of  sale,  and  he  exercised  that  option 
by  treating  the  transaction  as  a  sale.  In  the  case  under  examination 
there  was  no  option,  for  it  is  expresslj-  found  that  the  wheat  was  re- 
ceived by  the  wai-ehouseman  for  storage.  The  case  of  Ashby  v.  West, 
3  Ind.  170i  holds  that  one  who  delivers  wheat  to  be  manufactured  into 
flour  is  the  owner  of  the  flour,  and  may  maintain  replevin,  the  court 
saying:  "We  are  clearly  of  the  opinion  that  that  contract  is  one  of 
bailment,  and  not  of  sale,"  and  this  is  against  the  contention  of  the 
appellants. 

In  deciding  that  the  contract  was  one  of  bailment,  and  not  of  sale, 
we  determine  the  onlj'  debatable  question  in  the  ease,  for  it  has  been 
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long  settled  that  where  property  in  the  custody  of  a  bailee  is  destroyed 
by  an  accidental  Are,  and  there  has  been  no  fault  or  negligence  on  his 
part,  he  is  not  liable.  Judgmetit  affirmpA. 


WITTKOWSKY  et  al.  v.  WASSON. 
71  N.  C.  451.     1874. 

Rodman,  J.  .  .  .  The  question  then  is,  was  there  any  evidence  in 
this  case  of  a  sale  of  the  goods  in  question  to  the  plaintiffs.  A  sale  is 
defined  by  Benjamin  as  "  a  transfer  of  the  absolute  or  general  property 
in  a  thing  for  a  price  in  monej'.  To  the  completion  of  this  contract, 
as  of  all  others,  there  must  be  the  mutual  assent  of  the  parties  to  its 
terms.  Such  mutuaL  assent  cannot  exist  unless  the  terms  are  definite. 
The  thing  sold  must  be  ascertained.  Until  the  specific  thing  is  agreed 
on,  the  agreement  can  only  be  executory  : "  Benjamin  on  Sales,  227-28. 

And  for  a  like  reason,  the  price  to  be  paid  must  also  be  certain,  or 
some  guide  must  be  agreed  on  by  which  it  can  be  found  with  certainty. 
There  maj'  be  a  sale  for  a  reasonable  price,  in  which  case,  if  the  parties 
afterwards  differ,  the  price  must  be  made  certain  by  the  verdict  of  a 
jury.  Or  there  may  be  a  sale  at  a  price  to  be  afterwards  fixed  by 
valuers.  In  such  case,  if  the  valuers  refuse  to  fix  the  price,  the  sale  is 
considered  incomplete  or  else  as  rescinded  by  the  refusal.  If,  indeed, 
the  thing  sold  has  been  delivered  to  the  vendee  and  consumed,  so  that 
the  parties  cannot  be  put  in  statu  quo,  the  vendee  is  liable  for  a  rea- 
sonable price :  Benjamin  on  Sales,  69  ;  Clarke  v.  Westroppe,  18  C.  B. 
765.  But  there  cannot  be  an  executed  sale  so  as  to  pass  the  property 
where  the  price  is  to  be  fixed  by  agreement  between  the  parties  after- 
wards, and  the  parties  do  not  afterwards  agree.  One  element  of  a  sale 
is  wanting,  just  as  a  different  element  would  be  if  the  thing  were  not 
ascertained.  If  in  such  case  the  thing  was  actually  delivered  and  con- 
sumed, the  vendee  would  be  liable,  not  upon  the  special  imperfect  con- 
tract, but  on  an  implied  contract  to  pay  a  reasonable  price.  In  Devane 
V.  Fenncll,  2  Ired.  36,  it  is  said  that  if  upon  a  contract  for  the  sale  of 
goods  anything  remains  to  be  done  by  the  vendor  to  ascertain  the 
price,  etc.,  the  sale  is  incomplete,  and  if  the  actual  possession  has  been 
delivered  to  the  vendee,  it  is  still  constructively  in  the  vendor. 

To  apply  these  principles  to  the  evidence  for  the  plaintiff  in  the  pres- 
ent case :  The  plaintiffs  being  creditors  of  Wycoff  &  Shepperd,  sued 
out  an  attachment  against  them,  and  sent  a  deputy  sheriff  and  another 
person  as  their  agent,  to  the  store  of  W3-coff'  &  Shepperd.  The  attach- 
ment was  not  levied  and  no  claim  is  set  up  on  that  account.  The  agent 
proposed  to  take  the  goods  in  question,  or  as  much  of  them  as  might 
be  required  for  the  purpose,  in  payment  of  the  plaintiffs'  debt,  but  he 
and  Shepperd  did  not  agree  upon  the  price.     Thereupon,  as  the  case 
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states  the  testimony  of  the  agent,  who  was  a  witness  for  plaintiffs, 
"  the  agent  and  Shepperd  agreed  to  box  up  all  the  goods  without  an 
inventory,  haul  them  to  Troutman's  depot  on  the  A.,  T.,  &  O.  E.  R. 
next  morning,  which  was  Thursday ;  that  on  the  next  Monday  Shep- 
perd was  to  go  down  with  the  goods  to  Charlotte,  and  agree  on  the 
price  with  Wittkowsky,  and  if  they  agreed,  the  debt  to  plaintiffs  was 
first  to  be  paid  out  of  the  price,  and  the  remainder  paid  over  to 
Shepperd,"  etc. 

The  goods  were  accordingly  hauled  to  the  depot,  and  the  agent  of  the 
railroad  company  was  told  that  they  were  to  go  to  plaintiffs  at  Char- 
lotte, and  that  Shepperd  was  to  go  with  them.  The  plaintiffs'  agent, 
with  the  consent  of  Shepperd,  sold  some  guano  and  a  set  of  counter 
scales  which  were  at  the  store,  and  before  the  goods  were  carried  to  the 
depot,  and  received  the  price.  The  goods  were  not  sent  to  Charlotte, 
but  remained  at  the  depot ;  no  price  was  afterwards  agreed  on  between 
plaintiffs  and  Shepperd,  and  on  Monday  night  they  were  levied  on  by 
the  defendant  as  sheriff. 

In  all  the  transaction  we  think  there  is  no  evidence  of  an  executed 
sale ;  nothing  from  which  it  could  be  reasonably  or  fairly  inferred  that 
it  was  the  intent  of  the  parties  to  it  to  transfer  the  absolute  property 
in  the  goods  to  the  plaintiffs. 

There  may  a  doubt  as  to  who  had  actual  possession  and  control  of 
the  goods  while  at  the  depot,  whether  the  plaintiffs  or  Shepperd.  That 
question  is  not  assumed  either  way,  and  no  stress  is  put  on  it.  But  if 
the  goods  had  happened  to  have  been  burned  at  the  depot,  and  Wycoff 
&  Shepperd  had  sued  the  plaintiffs  for  the  price  as  on  an  executed  sale, 
by  what  rule  would  the  price  have  been  ascertained  ?  Not  by  any  fur- 
nished by  the  contract  between  the  parties,  which  shows  that  the  con- 
tract was  incomplete. 

Judgment  affirmed. 
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W.  &  A.  McARTHUR  CO.  v.  OLD  SECOND  NATIONAL  BANK, 

122  Mich.  000  :  81  N.  W.  92.     1899. 

Long,  J.  The  plaintiff  is  in  the  milling  business,  having  its  office 
and  place  of  business  at  Cheboygan,  this  State.  The  First  National 
Bank  of  Cheboygan  does  business  there.  The  defendant  does  a  bank- 
ing business  at  Baj-  City.  The  plaintiff,  at  Cheboygan,  on  March  5, 
1898,  shipped  a  car  load  of  wheat  to  Bay  Citj',  which  had  been  sold  by- 
it  to  J.  N.  McDonald  &  Son,  of  Bay  City.  Upon  such  shipment  it 
received  from  the  railroad  company  a  bill  of  lading  showing  that  the 
wheat  was  consigned  to  itself  at  Baj'  City.  Plaintiff  indorsed  the  bill 
of  lading  in  blank,  made  a  draft  upon  J.  N.  McDonald  &  Son,  and  de- 
livered the  draft,  with  the  bill  of  lading  so  indorsed,  to  the  Cheboygan 
bank  for  collection.  The  Cheboygan  bank  forwarded  the  draft,  with 
the  bill  of  lading  so  attached,  to  the  defendant,  at  Bay  City,  with  the 
following  letter:  "Cheboygan,  Mich.,  March  7,  1898.  Old  2d,  Bay 
City.  Dear  Sir :  Inclosed  as  stated  below  for  collection.  Yours,  re- 
spectfully, A.  W.  Ramsey,  Cashier.  J.  N.  McDonald  &  Son.  No  P. 
$600.  B.  L.  attached.  Hold  for  arrival  of  goods,  if  necessary."  The 
draft  was  dated  March  5,  1898,  made  payable  at  sight,  and  indorsed 
by  the  Cheboygan  bank :  ' '  Pay  to  Old  Second  National  Bank,  or 
order."  The  bill  of  lading  was  in  the  usual  form.  In  the  body  of  the 
bill,  under  the  name  of  the  consignee,  was  a  statement  to  the  railway 
company:  "Notify  J.  N.  McDonald  &  Son,  Bay  Citj-,  Mich."  It 
described  one  car  of  wheat.  No  other  information  or  direction  was 
given  to  the  defendant,  and  it  appears  that  the  defendant  had  no  notice 
of  the  dealings  between  McArthur  &  Co.  and  J.  N.  McDonald  &  Son, 
except  such  as  could  be  inferred  from  the  papers  above  set  forth.  The 
car  load  of  wheat  arrived  in  Bay  City,  March  9th,  and  the  railroad 
company,  acting  upon  a  waybill,  which  is  a  duplicate  of  the  bill  of  lad- 
ing, notified  J.  N.  McDonald  &  Son  of  its  arrival.  The  letter  of  in- 
struction, draft,  and  bill  of  lading  reached  the  defendant  March  7th, 
and  on  that  day  was  presented  to  J.  N.  McDonald  &  Son ;  but,  the 
wheat  not  having  arrived  then,  nothing  was  done.  On  March  11th  the 
bank  presented  the  draft  to  J.  N.  McDonald  &  Son,  who  wrote  accept- 
ance thereon,  and  the  bill  of  lading  was  delivered  to  them  by  the  defend- 
ant. They  presented  the  bill  of  lading,  with  the  indorsement  in  blink 
of  McArthur  &  Co.  thereon,  to  the  railroad  company,  who  immediately 
delivered  to  them  the  car  load  of  wheat.  It  appears  that  J.  N.  McDon- 
ald &  Son  were  insolvent,  and  the  draft  was  never  paid.  This  suit  was 
brought  against  the  defendant  to  collect  the  amount  of  the  draft,  on  the 
ground  that  the  bank  had  been  negligent  in  delivering  the  bill  of  lading 
to  J.  N.  McDonald  &  Son  upon  the  acceptance  of  the  draft,  and  with- 
out the  draft  being  first  paid.     There  is  no  contention  upon  the  facts. 
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Upon  the  statements  made  by  counsel  in  the  court  below,  the  court 
directed  the  verdict  in  favor  of  the  plaintiff,  and  entered  judgment 
thereon  for  the  amount  of  the  draft  and  interest,  amounting  to  $630.30. 
Defendant  brings  error. 

It  is  the  claim  of  defendant's  counsel  that  under  the  circumstances 
above  stated  it  was  the  duty  of  the  defendant  bank  to  deliver  the  bill  of 
lading  to  the  drawee  upon  acceptance  of  the  draft.  This  claim  is  based 
upon  the  proposition  that  a  sight  draft  is  a  time  draft,  as  it  is  entitled 
to  three  days  of  grace,  and  that,  the  consignor  have  indorsed  the  bill 
of  lading,  and  sent  the  same  forward  with  this  time  draft,  with  no 
instruction  to  hold  the  bill  of  lading  until  the  draft  was  paid,  such  ac- 
tion conclusively  negatives  the  presumption  of  intention  to  have  the 
bill  held  until  the  draft  was  paid.  It  is  conceded  that  such  presumption 
might  arise  from  the  fact  that  the  shipment  was  made  to  the  shipper  as 
consignee,  but  it  is  urged  that  such  presumption  is  conclusively  rebutted 
by  the  above  facts.  '  It  is  undoubtedly  well  settled  that  a  sight  draft  is 
entitled  to  three  days  of  grace.  Story,  Bills,  §  34  ;  2  Edw.  Bills  &  N. 
(3d  ed.)  §  714;  Cribbs  v.  Adams,  13  Gray,  597;  Lucas  v.  Ladew,  28 
Mo.  342 ;  Thornburg  v.  Emmons,  23  W.  Va.  334 ;  Walsh  v.  Dart,  12 
Wis.  685  ;  Green  v.  Kaymond  Bros.,  9  Neb.  295,  2  N.  W.  881. 

It  is  also  well  settled  that  a  blank  indorsement  upon  the  bill  of  lading 
is  sufficient  to  pass  the  legal  title  of  the  goods,  and  that  a  delivery  of 
goods  by  a  common  carrier  to  the  consignee  thereof  is  made  at  the 
peril  of  the  carrier,  unless,  when  made,  the  consignee  surrenders  the 
bill  of  lading  either  made  to  or  indorsed  by  himself.  Coleb.  Coll.  Sec. 
§  381 ;  Hobart  v.  Littlefleld,  13  R.  I.  341 ;  Gates  v.  Railroad  Co.,  42 
Neb.  379,  60  N.  W.  583;  Weyand  v.  Railway  Co.,  75  Iowa,  580, 
39  N.  W.  899,  1  L.  R.  A.  650.  But  we  cannot  agree  with  the  conten- 
tion of  counsel  for  defendant  that  the  fact  that  the  bill  of  lading  was 
indorsed  in  blank,  and  forwarded  with  the  draft,  under  the  circum- 
stances here,  negatives  the  presumption  that  the  bill  of  lading  was  to 
be  held  until  the  draft  was  paid.  The  draft  was  sent  to  the  defendant, 
as  stated  in  the  letter  accompanying,  for  collection.  The  car  load  of 
wheat  was  not  consigned  to  J.  N.  McDonald  &  Son,  but  to  the  plaintiff, 
who  was  the  shipper.  For  the  purpose  of  permitting  J.  N.  McDonald 
&  Son  to  at  once  get  the  wheat  into  possession,  the  bill  of  lading  was 
indorsed,  so  that,  when  the  draft  was  paid,  there  was  nothing  further 
to  do  by  the  defendant  but  to  deliver  the  bill  of  lading  to  J.  N.  Mc- 
Donald &  Son,  and  the  title  to  the  wheat  would  at  once  pass  to  them. 
Counsel,  however,  contends  that  the  case  is  no  different  than  as  though 
the  wheat  had  been  consigned  to  J.  N.  McDonald  &  Son. .  There  is, 
however,  this  difference  :  In  case  the  consignment  had  been  made  direct 
to  J.  N.  McDonald  &  Son,  and  no  directions  given  for  the  collection 
of  the  draft,  no  presumption  would  have  arisen  that  it  was  intended  as 
a  cash  transaction,  and  the  title  not  to  pass  until  payment ;  but,  the 
propertj'  being  consigned  to  the  shipper  himself,  showing  that  some- 
thing further  was  to  be  done  by  him  to  pass  the  title,  the  presumption 
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was  that  it  was  a  cash  transaction  ;  and  we  think  this  presumption  was 
not  negatived  by  the  fact  that  the  draft  was  entitled  to  three  days' 
grace,  and  considered  in  law  as  a  time  draft.  We  are  satisfied  that 
the  transaction  did  not  import  a  sale  of  the  goods  upon  credit. 

In  Bank  v.  Luttgen,  29  Minn.  363,  13  N.  W.  151,  it  appeared  that 
a  merchant,  having  received  an  order  for  goods  from  a  foreign  cor- 
respondent, shipped  the  goods  by  a  common  carrier,  taking  bills  of 
lading,  by  the  terms  of  which  the  goods  were  deliverable  at  their  desti- 
nation to  the  shipper,  or  his '  order.  The  merchant  then  drew  bills  of 
exchange  for  the  price  of  the  goods  on.the  person  ordering  them,  pay- 
able to  the  merchant's  own  order  thirtj'  days  after  sight.  Attaching 
the  bills  of  lading,  indorsed  in  blank,  to  the  drafts,  and  indorsing  the 
latter  in  blank,  the  merchant  had  the  drafts  discounted  at  bank,  it  being 
agreed  in  parol  with  the  bank  that  the  bills  of  lading  should  not  be 
delivered  until  the  drafts  were  paid.  These  drafts  were  sent  forward 
by  the  bank  to  its  correspondent,  who  presented  them  for  acceptance, 
and  they  were  dulj'  accepted.  Upon  the  acceptance  of  the  drafts,  and 
without  payment,  the  bills  of  lading  were  delivered  to  the  drawee,  aud 
the  goods  thus  passed  into  his  hands.  The  drawee  shortly"  after  this 
became  insolvent,  and  the  drafts  were  not  paid.  Action  was  com- 
menced to  recover  against  the  drawer  upon  his  indorsement  of  the 
drafts.  The  defence  urged  was  that  the  bills  of  lading  were  to  be 
treated  as  security  for  the  paj-ment  of  the  drafts,  and  that  the  plain- 
tiff had  no  right  to  deliver  them  to  the  drawee  until  such  payment.  It 
was  held  that,  independent  of  the  pai'ol  agreement,  and  considered  as  a 
matter  of  merely  legal  interpretation,  the  transaction  did  not  import  a 
sale  of  the  goods  on  credit,  or  determine  that  the  drawee  was  entitled  to 
the  bills  of  lading  upon  his  acceptance  of  the  drafts,  and  without  pay- 
ment. The  court  said  :  "  The  taking  of  bills  of  lading  making  the 
goods  deliverable  to  the  order  of  the  shipper,  rather  than  to  the  person 
to  whom  they  w.ere  ultimately  destined,  has  been  considered  almost  con- 
clusive proof  of  an  intention  on  the  part  of  the  consignor  to  retain  the 
jus  disponendi,  although  subject  to  be  rebutted."  Benj.  Sales,  382- 
400 ;  Dows  v.  Bank,  91  U.  S.  618,  23  L.  Ed.  214 ;  Bank  v.  Logan,  74 
N.  Y.  568 ;  Seymour  v.  Newton,  105  Mass.  272 ;  Jenkyns  v.  Brown, 
14  Adol.  &  E.  (N.  S.)  496  ;  Mason  v.  Railway  Co.,  31  U.  C.  Q.  B.  73. 

In  the  case  of  Bank  v.  Cummings,  89  Tenn.  609,  18  S.  W.  115,  in  an 
opinion  written  by  Mr.  Justice  Lurton,  then  of  the  Supreme  Court  of 
Tennessee,  it  was  held,  upon  a  very  similar  state  of  facts  as  found  in  the 
Minnesota  case,  that,  where  bills  of  lading  attached  to  time  drafts  left 
with  the  bank  for  collection  are  taken  to  the  order  of  the  vendor  and 
drawer,  instead  of  to  the  vendee  and  drawee,  such  fact  is,  when  not 
rebutted  by  evidence  to  the  contrary,  almost  conclusive  to  show  that 
the  bills  were  not  to  be  surrendered  to  the  vendee  until  the  drafts 
should  be  paid,  and  is  sufficient  to  require  the  bank  to  hold  the  bills 
until  such  payment.  This  is  the  rule  recognized  by  Elliott  in  his  work 
on  Railroads  (Vol.  4,  §  1428). 
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Counsel  for  defendant  cites  many  cases  which  he  claims  have  a  ten- 
dency to  support  his  contention.  Those  cases  are  readily  distinguishable 
from  the  present  and  from  the  Minnesota  and  Tennessee  cases.  We  do 
not  deem  it  necessary  to  discuss  the  cases  cited,  as  we  are  satisfied  that 
a  draft  drawn  as  this  was,  and  accompanied  by  the  bill  of  lading,  show- 
ing that  the  shipper  had  consigned  the  goods  to  himself,  is  a  clear  indi- 
cation that  the  shipper  did  not  intend  to  extend  credit.  The  court  very 
properly  directed  the  verdict  in  favor  of  plaintiff. 

The  judgment  must  be  affirmed. 


HOPKINS  V.  COWEN  et  al. 

90  Md.  152  :  44  At.  1062.     1899. 

Page,  J.  The  appellant  in  this  case  sued  the  appellees  in  replevin 
to  recover  the  possession  of  two  hundred  and  ten  sacks  of  flour.  The 
pleas  are  property  in  the  appellees,  and  propertj-  in  the  Winnebago 
City  Mill  Company.  At  the  trial,  the  appellant,  to  sustain  the  issues 
on  his  part,  offered  to  prove  that  he  had  been  engaged  in  purchasing 
flour  from  the  Winnebago  City  Mill  Company  for  a  number  of  years  ; 
that  on  January  11,  1898,  he  ordered  from  the  company  the  flour  in 
question,  "  without  any  agreement  as  to  the  terms  of  paj-ment,"  and 
that  the  flour  was  subsequently  shipped  by  the  said  company  to  the 
appellant,  at  Baltimore  City  ;  that  the  course  of  dealing  at  and  before 
that  time  was  as  follows,  viz.,  the  mill  eompanj-  (whose  place  of  busi- 
ness is  in  Winnebago  City,  Minn.),  at  the  time  of  shipment,  would 
draft  for  the  value  of  the  shipment,  and  attach  thereto  the  bill  of  lad- 
ing, and  these  drafts  usually'  arrived  a  few  days  before  the  goods,  and 
the  appellant,  as  he  needed  the  flour,  would  call  at  the  banks  where 
the  drafts  were  placed  bj'  the  company  and  were  payable,  and  "  take 
them  up  "  ;  that  all  of  the  flour  so  shipped  "  was  booked  by  the  mill 
company  as  an  absolute  sale."  Included  in  the  appellant's  offer  was 
evidence  of  other  sales  and  shipments  by  the  mill  companj'  showing 
the  general  course  of  dealing  between  the  parties,  and  also  copies  of 
the  letters  and  telegrams  of  the  parties  respecting  such  sales,  and 
of  the  cheeks  of  the  appellant  in  payment  of  the  several  drafts  of  the 
mill  company  on  the  appellant.  There  also  appears  in  the  proceedings 
the  bill  of  lading,  and  the  draft  attached  thereto,  which  the  parties 
agree  may  be  considered  by  this  court  as  if  included  in  the  offer  of  the 
appellant,  and  incorporated  in  the  bill  of  exceptions.  The  court  below 
rejected  this  oflTer,  and,  the  verdict  and  judgment  being  for  the  appellee, 
the  appellant  has  appealed. 

The  action  being  in  replevin,  the  burden  is  upon  the  appellant  to  prove 
an  immediate  right  to  the  possession  of  the  goods ;  and,  inasmuch  as 
the  appellees  have  pleaded  property  in  the  Winnebago  City  Mill  Com- 
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pany,  he  must  show  a  title  superior  to  that  of  the  company.  Lamotte 
V.  Wisner,  51  Md.  561.  The  question,  therefore,  now  before  the  court, 
is  to  determine  whether  the  facts  contained  in  the  offer  would  be  suffi- 
cient, if  properl}-  proved,  to  enable  a  jury,  or  the  court  sitting  as  a 
jury,  to  find  that  the  title  or  the  right  of  possession  has  passed  from 
the  mill  companj'  and  become  vested  in  the  appellant.  The  flour  in 
dispute  was  shipped  from  Winnebago  Citj'  on  Januarj-  21,  and  about 
the  same  time  the  mill  company  forwarded  by  mail  to  the  appellant  an 
invoice,  with  the  following  words  appended  thereto,  viz. :  "  We  have 
drawn  on  you  at  arrival  of  goods  for  the  proceeds,  with  railroad  receipt 
attached  to  the  draft."  By  reference  to  the  "  receipt,"  or  bill  of  lad- 
ing, it  appears  that  the  flour  was  consigned  to  the  company  itself. 
Over  the  name  of  the  consignee,  the  mill  company,  is  written  the  word 
"  order,"  and  below  the  words,  "  Notify  W.  L.  Hopkins,"  without  any 
other  condition  or  limitation.  One  of  the  conditions  of  the  shipments, 
as  printed  on  the  bill  of  lading,  is  that  "if  the  word  'order'  is  writ- 
ten thereon  before  or  after  the  name  of  the  party  to  whose  order  the 
property  is  consigned,  without  any  condition  or  limitation  other  than 
the  name  of  the  party  to  be  notified  of  the  arrival  of  the  property, 
the  surrender  of  this  bill  of  lading,  properlj'  indorsed,  shall  be  required 
before  the  delivery  of  the  property  at  destination."  The  bill  of  lading, 
with  draft  attached,  was  sent  bj-  the  mill  company  to  the  Western  Na- 
tional Bank  at  Baltimore,  whose  duty  it  was  to  retain  possession  of  it 
until  the  appellant  hafl  paid  the  draft.  When  such  payment  was  made, 
the  appellant  was  entitled  to  receive  the  bill  of  lading,  and  upon  proper 
indorsement,  by  the  terms  of  the  bill  itself,  and  according  to  the  usual 
course  of  dealings  between  the  parties,  the  appellant  was  in  a  position 
to  demand  the  possession  of  the  goods.  The  flour  arrived  in  Baltimore 
in  due  time,  and  the  appellant  was  notifled  thereof  b}-  the  railroad  com- 
pany. He  made  no  eflbrt,  however,  to  pay  the  draft  until  the  4th  of 
May.  On  that  day  he  tendered  his  check,  but  the  bank  refused  to  ac- 
cept it,  and  notifled  him  that  it  had  received  notice  on  the  previous  day 
from  the  mill  company  not  to  accept  payment  of  the  draft  from  him. 
It  also  refused  to  deliver  to  him  the  bill  of  lading,  although  both  the 
bill  and  the  draft  were  then  in  its  possession. 

It  is  contended  on  the  part  of  the  appellant  that  all  the  facts,  as  we 
have  stated  them,  establish  the  following  propositions,  viz. :  (1)  That 
a  sale  bad  been  effected  between  the  mill  companj-  and  the  appellant, 
whereby  the  title  to  the  property  became  vested  in  the  appellant ; 
(2)  that  the  agreement  necessaril}-  implied  amounted  to  a  complete 
contract  of  sale,  with  the  stipulation  that  delivery'  of  possession  was 
dependent  upon  paj'ment  or  tender  of  purchase  price ;  and  (3)  that, 
when  the  appellant  tendered  his  check  in  payment  of  the  draft  (having 
sufficient  funds  in  bank  to  meet  it),  he  had  the  right  to  the  immediate 
possession  of  the  flour. 

The  general  rule  applicable  to  the  passing  of  title  to  personal  prop- 
erty has  been  well  stated  in  Dixon  v.  Yates,  5  Barn.  &  Adol.  313.     Id 
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that  case  it  was  said,  by  Parke,  J. :  "  Where  there  is  a  sale  of  goods 
generally,  no  property  in  them  passes  till  deliver^',  because  until  then 
the  verj'  goods  sold  are  not  ascertained ;  but  when,  by  the  contract  it- 
self, the  vendor  appropriates  to  the  vendee  a  specific  chattel,  and  the 
latter  thereby  agrees  to  take  that  specific  chattel,  and  to  pay  the  stipu- 
lated price,  the  parties  are  then  in  the  same  situation  as  they  would  be 
after  a  delivery  of  goods  in  pursuance  of  a  general  contract.  The  very 
appropriation  of  the  chattel  is  equivalent  to  delivery  bj-  the  vendor, 
and  the  assent  of  the  vendee  to  take  the  specific  chattel,  and  to  pa}' 
the  price,  is  equivalent  to  his  accepting  possession.  The  eflTect  of  the 
contract,  therefore,  is  to  vest  the  property  in  the  bargainee."  The  fun- 
damental principle  upon  which  this  rule  rests  is  to  carry  out  the  inten- 
tion of  parties  who  have  agreed,  "  with  respect  to  a  thing  capable  of 
identification,  that,  for  an  agreed  price,  the  title  to  the  thing  shall  pass 
from  the  vendor  to  the  vendee."  Cheney  v.  Transportation  Line,  59 
Md.  565.  When  the  contract  is  express,  -there  can  be  no  difficulty ; 
but  when  the  evidence  with  respect  to  it  is  meagre,  courts  must  en- 
deavor "  to  ascertain  the  intent  of  the  parties,  and  apply  that  test  as 
a  controlling  principle."  Hall  v.  Richardson,  16  Md.  412.  So,  also, 
where  the  agreement  is  for  a  sale  of  the  property  and  the  performance 
of  other  things,  it  must  be  ascertained  whether  the  performance  of  any 
of  those  things  is  meant  to  precede  the  vesting  of  the  title  in  the  ven- 
dee. Blackb.  Sales,  151,  cited  in  Benj.  Sales,  bk.  3,  c.  3.  Accord- 
inglj',  it  is  held  that  where  a  buyer  purchases  a  specific  quantity  of 
goods  to  be  shipped  to  him  from  a  distant  place,  and  the  seller  segre- 
gates and  appropriates  to  the  contract  the  specified  quantity  by  deliv- 
ering them  to  a  carrier,  the  law  presumes  that  to  be  equivalent  to 
delivery  to  the  vendee  (16  Md.  412)  ;  and  in  such  case  the  goods  be- 
come the  property  of  the  vendee,  although  they  are  to  be  paid  for  on 
arrival  (Farmers'  Phosphate  Co.  v.  Gill,  69  Md.  545),  the  carrier  being 
regarded  as  the  agent  of  the  vendee  to  receive  them. 

But  if  the  vendor  undertake  to  make  delivery  himself  at  a  distant  place, 
the  carrier  becomes  the  agent  of  the  vendor,  and  the  property  will  not 
pass  until  delivery  is  made.  In  both  such  cases,  the  inference  arising 
from  the  facts  stated  may  be  rebutted  by  other  circumstances  which  tend 
to  show  what  the  interest  of  the  parties  really  was.  Dows  v.  Bank,  91 
U.  S.  618-637  j  Phosphate  Co.  v.  Gill,  supra.  In  the  case  last  cited, 
where  the  goods  had  been  consigned  to  the  vendee,  after  stating  the  gen- 
eral rule  that  a  bill  of  lading  operates  as  a  transfer  of  the  property  to  the 
party  in  whose  favor  it  is  drawn  and  to  whom  it  is  delivered,  the  court 
remarks  that  "  if  the  vendors  in  that  case  had  wished  to  prevent  the 
property  from  passing,  and  to  retain  the  right  to  deal  with  it  after  ship- 
ment and  while  in  transitu,  they  should  by  the  bill  of  lading  have  made 
the  cargo  deliverable  to  their  own  order,  and  have  forwarded  the  same 
to  an  agent  of  their  own,  to  retain  it  until  the  cargo  had  been  finally 
delivered,  weighed,  tested,  and  paid  for  in  Baltimore."  In  Kentucky 
Refining  Co.  v.  Globe  Refining  Co.  (Ky.  J,  42  L.  R.  A.  358,  47  S.  W.  606, 
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the  court  said,  citing  from  Alderman  v.  Railroad  Co.,  115  Mass.  233, 
"  that  when  goods  are  consigned  deliverable  to  the  order  of  the  con- 
signor, and  the  bill  of  lading,  with  a  draft  for  the  price  drawn  on  the 
purchaser  of  the  goods,  attached,  is  forwarded  for  collection,  the  pur- 
chaser has  no  title  to  the  goods  until  the  draft  is  paid  and  the  bill  of 
lading  is  indorsed  to  him.''  In  Bank  v.  Bangs,  102  Mass.  295,  it  was 
said  that  a  vendor  ' '  may  take  the  bill  of  lading  or  the  carrier's  receipt 
in  his  own  or  in  some  agent's  name,  to  be  transferred  on  paj'ment  of 
the  price,  by  his  own  or  his  agent's  indorsement  to  the  purchaser,  and, 
in  all  cases  when  he  manifests  an  intention  to  retain  the  Jus  disponendi, 
the  property  will  not  pass  to  the  vendee."  Hardy  v.  Munroe,  127 
Mass.  64  ;  Emery,  v.  Irving,  25  Ohio  St.  360  ;  Railroad  Co.  v.  Stern, 
119  Pa.  St.  29.  " 

In  this  case  the  mill  company  consigned  the  goods  deliverable  to  its 
own  order.  It  forwarded  the  bill  of  lading,  with  the  draft  attached. 
All  parties  understood  that  the  former  was  not  to  be  given  up  bj' 
the  bank  until  the  latter  had  been  paid ;  and,  bj'  the  terms  of  the 
bill  of  lading,  it  was  provided  that  the  flour  was  not  to  be  delivered 
until  the  bill  of  lading,  properl}'  indorsed,  was  presented  to  the  carrier. 
We  find  nothing  in  the  offer  that  can  be  effectual  to  modify  the  legal  in- 
ferences to  be  drawn  from  these  facts.  It  is  stated  that  the  appellant 
ordered  the  flour  "  without  any  agreement  as  to  the  terms  of  payment." 
But  it  is  plain  that  it  was  accepted  upon  the  terms  that  had  character- 
ized their  entire  dealing,  which  were  that  the  flour  should  remain  in  the 
possession  of  the  carrier,  subject  to  the  order  of  the  mill  company, 
until  the  draft  had  been  paid.  The  whole  course  of  these  dealings 
shows  that  the  mill  company  was  to  prepay  the  freight,  and  deliver  the 
flour  in  the  citj-  of  Baltimore,  and  that  the  appellant  was  not  to  be  en- 
Uitled  to  possession  until  after  the  draft  had  been  paid.  The  invoice 
jcannot  have  the  eifect  of  modifying  the  contract  which  the  facts  so 
clearly  imply.  The  purpose  and  effect  of  that  was  to  give  a  description 
and  cost  of  the  goods.  It  was  not  "  a  bill  of  sale  nor  evidence  of  a 
sale"  (Dows  v.  Bank,  supra,  Sturm  v.  Boker,  150  U.  S.  328)  ;  and 
even  though  in  some  cases  it  may  be  useful,  in  connection  with  other 
facts,  to  show  the  intent  of  the  parties,  yet  in  this  case  no  inferences 
can  flow  from  it  tending  to  alter  or  change  the  intent  inferable  from  the 
circumstances  already  stated,  for  the  reason  that  appended  to  the  in- 
voice, as  a  part  of  it,  was  the  explicit  statement  that  the  mill  company 
had  drawn  on  the  appellant  at  arrival  for  the  proceeds,  "  with  railroad 
receipt  attached  to  the  draft.''  Upon  the  whole  offer,  it  seems  to  us 
clear  that  it  was  not  the  intent  of  the  parties  that  the  title  to  the  flour 
should  pass  to  the  appellant  until  the  draft  had  been  paid. 

The  judgment  must  therefore  be  affirmed. 
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MAGEE  V.  BILLINGSLEY. 

3  Ala.  679.     1842. 

Plaintiff  sued  for  the  price  of  certain  cotton  as  goods  sold  and  de- 
livered to  defendant.  The  evidence  tended  to  show  that,  on  April  23, 
1840,  defendant  contracted  to  buy  plaintiff's  crop  of  cotton  at  seven  and 
three-eighths  cents  per  pound.  The  cotton  was  at  the  time  in  the  ware- 
house of  Hutchins'  Press,  and  defendant's  agent,  Hutchinson,  received 
April  24,  1840,  from  plaintiff's  brokers,  a  delivery  order  for  the  cotton 
which  he  presented  to  the  warehouseman,  who  entered  it  in  his  books 
and  permitted  plaintiffs  agent  to  examine  the  cotton  and  mark  it  with 
the  shipping  marks  of  plaintiff.  After  a  considerable  part  of  the  cot- 
ton was  thus  examined  and  marked,  defendant,  upon  discovery,  as  he 
claimed,  that  some  of  the  cotton  was  not  up  to  the  sample  by  which 
he  bought,  stopped  his  examination,  and  had'  nothing  more  to  do  with 
the  cotton.  The  following  night,  the  cotton  was  destroyed  by  fire.  It 
was  proved  that  defendant  could  have  completed  his  examination  of 
the  cotton  before  the  fire  occurred.  Under  a  charge  of  the  court, 
which  stated  the  rules  of  law  applicable  to  the  case,  substantially  as 
they  are  stated  in  the  opinion  of  the  chief  justice  below,  the  jury  found 
for  the  plaintiff. 

Collier,  C.  J.  It  is  a  general  rule  of  the  common  law,  relative  to 
sales  of  personal  property,  that  by  the  mere  contract  of  sale,  the  prop- 
ertj-  in  the  thing  sold  passes  to  the  purchaser,  yet  he  has  no  right  of 
possession,  if  the  goods  be  not  paid  for  and  no  credit  be  given.  There- 
fore, he  cannot  take  them,  or  sue  for  their  non-delivery,  until  the  price 
be  paid,  or  tendered  by  him.  . ,.  . 

The  common  law  of  England  has,  however,  been  modified  by  the 
seventeenth  section  of  the  statute  of  frauds,  which  enacts  (here  follows 
the  provision).  The  English  decisions  that  have  been  made,  since  the 
enactment  of  this  statute,  touching  the  constituents  of  the  contract  of 
sale,  have  been  generally  influenced  by  it ;  hence,  it  is  laid  down,  that 
when  goods  are  sold  in  order  to  complete  the  contract,  the  buj-er  must 
accept  and  actually  receive  the  same,  or  a  part  thereof ;  give  some- 
thing in  earnest,  or  part  payment,  or  else  the  parties,  their  agents,  &c., 
must  make  and  sign  some  note  or  memorandum  in  writing  of  their  bar- 
gain. Such  is  not  the  law  in  this  State.  We  have  no  statutory  pro- 
vision similar  to  the  section  quoted,  and  consequently,  the  common  law 
remains  unchanged.  It  is  not  every  contract  for  the  sale  of  personal 
property,  though  binding  in  itself,  that  will  so  operate  as  to  transfer 
the  thing  to  the  vendee  eo  instanti ;  the  property  remains  in  the  ven- 
dor, and  the  goods  are  at  his  risk  if  any  material  acts  remain  to  be 
done,  before  the  delivery,  to  distinguish  them,  or  ascertain  the  price 
thereof.  ...  To  sum  up  the  law,  it  may  be  laid  down,  that  when  the 
sale  is  made  for  cash,  or  on  a  stipulated  credit,  it  is  not  the  delivery  of 
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tender  of  the  thing  sold,  or  the  paj-nient  or  tender  of  the  money,  which 
invests  the  purchaser  with  the  right  of  property.  The  sale  is  complete 
as  soon  as  both  parties  have  agreed  to  the  terms,  that  is,  as  soon  as 
the  one  saj's  1  will  take  a  certain  price  and  the  other  undertakes  to  pay- 
it  ;  and  their  rights  are  fixed.  The  property  in  the  thing  passes  to  the 
vendee,  and  is  at  his  risk,  and  he  may  demand  the  possession  upon  the 
payment  or  tender  of  the  purchase  mone}-.  This  is  to  be  understood,  as 
we  have  seen,  when  the  contract  does  not  contemplate  some  further  act 
in  order  to  place  the  property  in  a  deliverable  state.  .  .  . 

It  is  insisted  that  the  property  in  question  did  not  pass  to  the  pur- 
chaser until  he  had  examined  the  bulk  and  found  it  to  correspond  with 
the  samples  furnished  him.  In  respect  to  sales  bj-  sample,  there  is  the 
undoubted  right  to  refuse  to  receive  the  goods,  or  if  received,  to  return 
them  in  a  reasonable  time,  allowed  for  examination,  if  they  do  not  cor- 
respond with  the  sample.  But  if  the  vendee,  after  time  for  inspection, 
treat  the  goods  as  his  own,  by  exercising  an  act  of  ownership  over  them, 
he  will  be  considered  to'  have  accepted  them,  and  cannot  afterwards- 
repudiate  the  contract,  so  as  to  resist  an  action  for  the  price ;  although 
he  may  still  maintain  an  action  for  the  breach  of  the  implied  warranty, 
that  the  bulk  is  agreeable  to  sample.  Chitty  on  Contracts,  4th  Am.  ed. 
366-67.  .  .  .  Warranties  are  either  express  or  implied  —  in  the  first, 
the  seller  covenants,  or  undertakes  in  terms,  that  the  goods  are  of  a 
certain  quality,  &c.  The  latter  description  of  warranty  is  not  expressly 
made,  but  the  law  implies  it  from  the  fact  and  manner  of  the  sale,  as  well 
as  the  character  of  the  thing  sold.  .  .  .  Now,  if  it  be  true,  as  we  have 
seen,  that  when  there  is  an  express  warranty,  the  bargain  itself,  by 
which  the  vendor  agrees  to  sell  and  the  buyer  to  purchase,  passes  eo- 
instanti,  the  property  in  goods  to  the  latter,  unless  some  act  remains- 
to  be  done  to  put  them  in  a  deliverable  state,  why  is  it  that  the  same 
result  shall  not  follow,  where  there  is  only  an  implied  warranty?  Sup- 
pose an  unconditional  sale  will  be  made  of  provisions,  will  not  J;he 
property  vest  immediately  in  the  purchaser  ;  or  if  the  distant  merchant 
send  goods  to  the  order  of  his  correspondent  here,  are  they  not  the 
property  of  the  latter,  and  put  at  his  risk  from  the  moment  they  are 
addressed  to  him,  or  his  order,  and  entrusted  to  the  usual  mode  of  con- 
veyance? If  the  law  were  otherwise,  consequences  most  ruinous, 
especially  to  purchasers,  might  follow.  Goods  forwarded  from  a  dis- 
tance might  be  seized  on  their  transit,  and  subjected  to  the  seller's 
debts,  and  this,  although  the  buyer  had  paid  for  them.  So  the  pur- 
chaser of  goods  by  sample,  who  advances  his  mone}'  previous  to  inspec- 
tion, would  be  liable  to  a  similar  misfortune,  if  he  acquired  no  property 
in  them.  The  rule  upon  this  point,  then,  which  seems  to  us  most 
consistent  with  principle  and  in  harmony  with  the  general  analogies  of 
the  law,  is  to  consider  the  purchaser  entitled  to  the  goods  and  the  seller 
to  the  money  from  the  time  the  bargain  is  struck,  gi.ving  to  the  former 
the  right  to  receive  them,  or  to  reject  them,  if  upon  an  examination 
made  in  a  reasonable  time  after  the  sale,  or  receipt,  they  shall  not 
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agree  with  the  sample.  The  property  thus  passing  to  the  buyer,  where 
no  act  is  stipulated  as  a  condition  precedent  to  be  performed  by  either 
party,  the  goods  are  immediately  placed  at  his  risk,  and  the  loss  result- 
ing from  their  destruction  must  be  borne  by  him,  if  they  were  of  the 
quality  indicated  by  the  sample.  If  they  were  not  of  that  quality  their 
destruction  cannot  deprive  him  of  the  right  of  repudiating  the  contract, 
when  a  reasonable  time  had  not  elapsed  for  examination  ;  nor  can  it 
revive  that  right  if  such  time  had  passed  previous  to  their  loss. 

With  respect  to  the  order  of  the  warehouseman  to  deliver  to  Hutch- 
inson all  the  cotton  of  the  plaintiff's  in  store,  it  is  not  conclusive  evi- 
dence to  show  a  transfer  of  right ;  but  the  prima  facie  inference,  from 
an  inspection  of  the  paper,  taken  in  connection  with  the  contract,  is, 
that  the  seller  intended  to  part  with  the  possession  as  well  as  the  prop- 
erty, in  favor  of  tho  purchaser.  Whether  the  presentation  or  accept- 
ance of  such  an  order  to  the  keeper  of  the  warehouse,  was  essential 
to  invest  the  buj'er  with  the  dominion  over  the  propertj-  and  to  perfect 
the  transfer  of  the  vendor's  right  to  the  cotton,  is  a  question  which  will 
not  admit  of  serious  controversy.  In  England,  and  some  of  the  States 
of  the  Union,  under  the  influence  of  the  17th  section  of  the  statute 
of  frauds,  or  a  similar  enactment,  it  has  been  held,  that  to  invest  the 
vendee  with  a  title  to  the  goods,  the  order  must  be  presented  to  the 
warehouseman  and  accepted  by  him.  But  in  this  State  we  have  no 
such  legislative  provision,  and,  by  the  common  law,  it  is  not  necessary 
to  a  transference  of  right,  that  the  keeper  of  goods  should  agree  to  be- 
come the  vendee's  bailee.''  The  acts  of  the  agents  of  the  defendant 
ver}'  strongly  indicate  that  it  was  supposed  the  delivery  order  author- 
ized the  defendant  to  exercise  the  control  over  the  cotton,  or  thej' 
would  not  have  marked  it  for  him.  .  .  . 

The  contract  was  perfected  on  April  23d  ;  what  passed  between  the 
agents  of  the  parties  on  the  succeeding  daj'  cannot  modify  it,  but  can 
only  serve  to  explain  the  sense  in  which  it  was  understood  by  them, 
and  as  declarator}'  of  the  terms  and  conditions  attached  to  it.  The 
agreement  was  to  purchase  an  entire  crop  of  cotton  then  present, 
without  reference  to  quantity,  at  a  certain  price  per  pound,  all  of 
which  had  been  weighed  by  a  public  weigher  within  seven  days  preced- 
ing. No  stipulation  was  made  for  a  credit ;  but  the,  monej'  is  to  be 
paid  when  called  for  within  a  few  days.  The  effect  of  this  contract, 
especially  when  coupled  with  the  delivery  order  to  the  warehouseman, 
vested  the  property  in  the  buyer,  and  authorized  the  seller  to  demand 
the  money.  .  .  . 

The  result  is,  the  judgment  of  the  Count}'  Court  is  affirmed. 

GoLDTHWAiTE,  J.,  disscnted,  declaring  that  the  instruction  of  the 
County  Court  to  the  jury  "  that  if  the  cotton,  as  to  quality  and  condi- 
tion, was  such  as  represented  when  sold,  then  the  contract  with  the 
order  to  the  warehouseman  was  a  sale  and  delivery,"  was  erroneous. 
He  admitted  that  ' '  when  goods  are  sold  by  sample  and  there  is  a  deliv- 
1  This  is  modified  by  Edwards  v.  Meadows,  71  Ala.  42,  47  (1881). 
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ery  of  the  bulk  without  examination  .  .  .  the  property  of  the  goods  is 
at  once  vested  in  the  purchaser,"  but  he  adds  :  "  If  the  purchaser  has 
a  right  to  reject  the  goods  when  they  do  not  correspond  with  the  sam- 
ple, this  shows  conclusively,  that  the  property  is  not  vested  in  him  by 
the  purchase,  for  it  seems  to  involve  a  contradiction  in  meaning,  to 
say  that  one  may  refuse  to  accept  that  which  the  law  has  already  cast 
on  him." 


DIERSON  V.  PETERSMEYER. 
80  N.  W.  389  (la.)-   1899. 

Ladd,  J.  The  popcorn  was  in  the  crib  when  examined  by  the 
defendant,  and  he  agreed  to  paj"^  fifty  cents  per  hundred  pounds  for 
it,  sorted,  sewed  in  bags,  and  delivered  at  Odebolt.  Four  loads  were 
hauled  to  that  place,  and  defendant  directed  the  plaintiff  to  drive  to  a 
car  as  soon  as  others  had  unloaded.  One  load  was  weighed  on  defend- 
ant's scales,  and  then  taken  to  the  car.  The  defendant  cut  open  two 
sacks,  examined  the  corn,  and  refused  to  take  it  because  not  properly 
sorted.  Later,  the  plaintiff  had  the  corn  weighed  and  put  into  the  car, 
unknown  to  defendant.  The  record  does  not  disclose  what  afterwards 
became  of  the  corn.  Very  evidently  the  delivery  was  not  such  as  is 
contemplated  by  section  4626  of  the  Code.  To  take  a  contract  out  of 
the  statute  of  frauds,  the  vendor  must  not  only  act  with  the  purpose 
of  vesting  the  right  of  possession  in  the  vendee,  but  the  latter  must 
actually  accept  with  the  intention  of  taking  possession  as  owner. 
Remiek  v.  Sandford,  120  Mass.  309  ;  Knight  v.  Mann,  118  Mass.  143  ; 
Young  V.  Blaisdell,  60  Me.  272;  Stone  v.  Browning,  51  N.  Y.  211 ; 
Smith  V.  Hudson,  6  Best  &  S.  431 ;  8  Am.  &  Eng.  Enc.  Law,  738. 

However  we  might  regard  the  act  of  the  plaintiff,  there  was  no 
acceptance  of  the  corn,  but  a  refusal  to  receive  it.  In  Shepherd  v. 
Pressey,  32  N.  H.  55,  the  court  said :  "  No  act  of  the  seller  alone,  in 
however  strict  conformity  to  the  terms  of  the  contract,  will  satisfy  the 
statute.  There  must  be  acts  of  the  buyer,  of  accepting  and  actually 
receiving  the  goods  sold,  beyond  the  mere  fact  of  entering  into  the  con- 
tract, to  bind  the  latter."  Maxwell  v.  Brown,  39  Me.  101 ;  Boardman 
V.  Spooner,  13  Allen,  357;  Prescott  v.  Locke,  61  N.  H.  94.         i 

When  making  the  contract,  the  defendant  took  some  corn  in  a  small 
sack  to  send  away  as  a  sample.  He  simply  helped  himself  to  this,  and 
it  was  neither  delivered  nor  taken  as  part  of  the  corn  bought.  No 
part  of  that  sold  was  accepted. 

Merely  preparing  it  for  market  was  not  labor  expended  in  producing 
or  procuring  it.     Lewis  v.  Evans  (Iowa),  79  N.  W.  81. 

The  errors  assigned  and  argued  relating  to  striking  out  of  certain 
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evidence  require  no  attention,  as,  if  conceded,  the  rulings  were  without 
prejudice.  All  the  evidence  adduced  fell  short  of  making  out  a  case, 
and  the  court  was  right  in  directing  a  verdict. 

Affirmed. 


TOMPKINS  V.  SHEEHAN. 

158  N.  Y.  617:  53  N.  E.  502.     1899. 

Gray,  J.  The  plaintiff  has  sought  by  this  action  to  recover  of  the 
defendant  the  purchase  price  of  200  shares  of  the  capital  stock  of  the 
Congress  Springs  Company ;  which,  in  his  complaint,  he  alleges  to  have 
been  included  in  a  sale  of  1,985  shares  to  the  defendant,  as  eflfected  for 
the  several  owners  through  the  agency  of  one  of  their  number.  It  is 
therein,  further,  averred  that  the  agreement  with  respect  to  the  sale  of 
the  1,985  shares  was  that  it  should  be  conditioned  upon  the  defendant's 
purchasing,  and  paying  for,  the  whole  thereof  at  the  price  fixed,  and 
that,  in  pursuance  of  the  agreement,  1,785  shares  were  delivered  to, 
and  paid  for  by,  the  defendant ;  but  that,  by  reason  of  the  plaintiff's 
certificate  having  been  mislaid,  his  shares  were  not  included  at  the  time 
of  the  delivery.  The  defendant,  by  his  answer,  admitted  the  purchase 
of  the  1,785  shares  of  stock,  but  denied  the  allegations  of  the  complaint 
relating  to  the  plaintiff's  shares  and,  as  a  further  defence,  alleged  the 
invalidity  of  the  agreement  referred  to  in  the  complaint  under  the 
statute  of  frauds. 

The  circumstances,  as  developed  upon  the  trial  with  respect  to  this  con- 
troversj',  showed  that  in  February,  1890,  a  block  of  1,985  shares  of  the 
stock  in  question  was  purchased  from  one  Hotchkiss  by  five  persons,  of 
whom  the  plaintiff  was  one.  The  purchase  would  appear  to  have  been 
made  at  the  instance,  or  suggestion  of  the  defendant ;  who,  soon  there- 
after, through  the  controlling  interest  of  this  holding,  was  able  to  elect 
his  own  board  of  directors  and  to  become  the  president  of  the  company. 
The  1,985  shares  were  registered  upon  the  books  of  the  companj'in  the 
names  of  the  five  persons  by  whom  they  had  been  bought,  in  the  several 
amounts  to  which  their  interests  in  the  purchase  entitled  them.  Subse- 
quently, and  in  December  of  the  same  year,  the  defendant,  through  a  law- 
yer, approached  Mr.  Bockes,  who  held  496  of  the  1,985  shares,  with  the 
proposition  to  bu}'  the  whole  block  of  stock.  Bockes  communicated 
directly  with  all  of  the  holders  of  the  shares,  except  the  plaintiff,  who 
was  at  the  time  in  Chicago,  and  received  their  consent  to  a  sale  at  the 
price  which  they  had  paid  for  them,  with  interest  at  the  legal  rate  added 
to  the  date  of  delivery.  Mr.  Bockes  telegraphed  to  the  plaintiff  and 
testified  that  he  received  a  reply,  assenting  to  the  sale  of  his  shares. 
That  telegram  appears  to  have  been  lost,  and  the  only  one  produced  by 
the  plaintiff  was  sent  the  day  after  the  shares  of  the  other  four  persons 
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had  been  delivered  to  the  defendant.  On  a  certain  day  in  December, 
Mr.  Bockes  delivered  to  the  defendant,  and  received  from  him  the 
agreed  price  for,  1,785  shares.  He  had  not  received  the  plaintiff's 
certificate  of  stock  before  the  closing  of  the  transaction  with  the  defend- 
ant, by  reason  of  its  not  having  been  found,  and  when  he  did  receive  it, 
a  few  days  later,  he  left  it  at  the  office  of  the  defendant's  attorney ; 
where  it  remained  for  some  time,  before  he  returned  it  to  the  plaintiff 
b}'  reason  of  the  defendant's  refusal  to  consider  it  as  included  in  his 
purchase  of  the  stock.  On  behalf  of  the  plaintiff,  the  evidence  went  to 
show  that  the  sale  was  expressly  conditioned  upon  the  1,985  shares 
being  sold  as  an  entirety  and  that  the  defendant  agreed  to  that  arrange- 
ment. On  the  part  of  the  defendant,  the  evidence  was  that  the  plaintiff's 
shares  were  not  included  in  the  transaction ;  the  defendant's  testimony, 
and  that  of  his  attorney,  contradicting  explicitlj^  the  testimony  given  for 
the  plaintiff  and  denying  that  there  was  any  other  arrangement  entered 
into  than  one  for  the  purchase  of  the  1,785  shares.  The  issue  of  fact, 
as  to  what  the  agreement  was  between  Mr.  Bockes,  acting  for  himself 
and  the  other  holders  of  the  Hotchkiss  stock,  and  the  defendant,  was 
submitted  to  the  jury,  who  found  in  favor  of  the  plaintiflF.  It  was  the. 
view  of  the  trial  judge,  and  he  so  instructed  the  jury,  that  if  the  agree- 
ment was  to  purchase  1,985  shares  of  stock,  the  plaintiffs  200  shares 
being  included  in  that  number,  and  the  delivery  to  the  defendant  was 
made  with  the  understanding  that  the  plaintiff's  shares  were  to  be 
delivered  as  part  of  the  entire  purchase  of  1 ,985  shares,  the  case  would 
be  taken  out  of  the  operation  of  the  statute  of  frauds.  Exceptions 
were  taken  to  the  charge  in  this  respect,  as  they  had  also  been  taken  to 
the  refusal  of  the  trial  judge  to  dismiss  the  complaint  for  the  invalidity, 
under  the  statute  of  frauds,  of  the  alleged  parol  agreement  for  the  sale 
or  purchase  of  the  plaintiff's  shares  of  stock. 

The  question  of  law,  which  is  thus  presented,  is  sought  to  be  met  and 
answered  by  the  plaintiff,  who  is  respondent  here,  upon  the  ground  that 
it  was  proved,  and  found  as  a  fact  by  the  jury,  that  the  contract  of  sale 
was  the  joint  contract  of  the  plaintiff  and  the  four  other  persons,  who, 
with  him,  had  become  the  owners  of  the  Hotchkiss  shares.  That  being 
the  fact  established  by  the  verdict,  he  argues  that  the  delivery  of  a  part 
of  the  shares  made  the  contract  valid  under  the  statute  of  frauds.  In 
our  opinion,  however,  the  facts  of  this  case  were  not  such  as  to  prevent 
the  operation  of  the  statute  ;  which  provides  that  every  contract  for  the 
sale  of  any  goods,  chattels,  or  things  in  action,  for  the  price  of  $50.00 
or  more,  shall  be  void,  unless  a  note  or  memorandum  be  made  in  writ- 
ing and  subscribed  by  the  parties  to  be  charged  thereby ;  or  unless 
there  be  acceptance  by  the  buyer,  in  whole  or  in  part,  or  a  part  paj'ment 
of  the  purchase  money.  (2  R.  S.  136,  sec.  3.)  Whatever  the  under- 
standing or  agreement  between  the  plaintiff  and  his  associates  with 
respect  to  the  Hotchkiss  shares,  in  the  purchase  of  which  they  had  com- 
bined, it  is  undisputed  that  that  stock  was  divided  up  between  them 
and,  thereafter,  held  in  severalty ;  each  one  becoming  the  separate  and 
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registered  holder  of  the  shares  allotted  to  him.  When  it  was  proposed 
bj-  the  defendant  to  purchase  these  shares  there  was  no  agreement,  nor 
any  memorandum  in  writing  concerning  it,  between  him  and  Mr. 
Boclces,  as  representing  the  five  owners  of  the  stock.  There  was  none 
between  the  stockowners  themselves,  affecting  their  ownership.  The^- 
were,  as  between  themselves,  as  thej-  were  to  the  world,  the  separate 
owners  of  the  shares  standing  in  their  names  an&  there  was  nothing  in 
the  transaction  conducted  by  Mr.  Bockes  for  a  sale  of  the  stock  which 
legally  bound  them  to  it.  The  mere  fact,  which  must  be  deemed  to 
have  been  established  by  the  verdict,  that  the  defendant  had  agreed 
with  Mr.  Bockes  to  buy  all  of  the  1,985  shares,  would  not  make  it  any 
the  less  as  to  each  stockholder  a  separate  transaction  which  he  might 
elect  to  carry  out,  if  lie  chose.  There  was  not  such  an  agency  in  Mr. 
Bockes  as  would  have  been  effectual  to  bind'  his  associates  and  certainly 
nothing,  so  far  as  this  plaintiff  is  concerned,  beyond  his  telegraphic 
expression  of  a  willingness  to  sell  his  stock,  if  the  other  owners  would 
sell.  The  separateness  of  interest  in  the  transaction  is  illustrated  in 
this  verj-  action,  which  is  commenced  by  the  plaintiff  alone  to  recover 
as  for  the  sale  of  his  own  stock.  It  is  the  distinct  and  several  owner- 
ship of  the  shares,  which  interposes  a  difficulty  in  the  waj'  of  the  plain- 
tiff's recovery,  that  is  not  to  be  overcome  by  the  finding  of  the  jury 
that  the  actual  agreement  of  the  defendant  was  to  buy  all  of  these 
shares.  The  cardinal  purpose  of  the  statute  of  frauds  was  to  lessen 
the  opportunities  for  the  perpetration  of  fraud  by  compelling  the  parties 
to  put  their  agreements  in  writing,  when  their  transactions  involve 
more  than  a  certain  pecuniary  value ;  but  it  recognized  that  an  incon- 
testable fact  might  equally  establish  what  the  agreement  between  them 
was  and,  therefore,  provided  that  acceptance,  or  a  part  payment,  would 
be  sufficient  and  would  obviate  the  necessity  for  the  production  of  some 
written  evidence. 

The  provisions  of  the  statute  of  frauds  may  not  be  availed  of  to 
effectuate  a  fraudulent  purpose  and,  where  that  is  clearly  seen  to  be  the 
case,  it  not  infrequently  has  happened  that  the  court  has  found  a  way 
to  afford  the  relief,  which  an  equitable  consideration  of  the  facts 
would  warrant.  But  this  is  no  such  case.  The  question  is,  purely, 
one  whether  this  plaintiff  shall  recover  from  the  defendant,  under  an 
alleged  agreement  on  his  part  to  buy  200  shares  of  stock ;  which  he 
denies  and  when  tlie  evidence  as  to  its  making  rests  in  parol  and  is 
irreconcilably  conflicting.  Under  the  circumstances,  there  is  no  legal 
reason  wh}'  the  defendant  may  not  insist  upon  his  strict  legal  rights 
under  the  statute  of  frauds. 

It  is  the  plaintiff's  misfortune  that  the  matter  of  the  sale  of  his  stock 
rests  in  parol ;  as  it  was,  also,  his  misfortune,  upon  his  version  of  the 
facts,  that  his  certificate  of  stock  could  not  be  found  in  time  to  be 
delivered  with  the  certificates  of  the  other  stockholders.  It  is  a  mis- 
fortune for  which  no  legal  remedy  is  available,  and  the  case  may  be 
said,  not  inaptl}',  to  illustrate  that  precise  situation  between  the  parties 
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to  a  transaction,  which  the  statute  was  intended  to  apply  to  and  to 
provide  for. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Baetlett,  J.  (dissenting).  The  1,986  shares  of  stock  involved  in 
this  litigation  were  bought  as  a  block  by  a  combination  of  which 
plaintiff  was  one.  This  purchase  was  arranged  by  the  defendant  and 
in  his  interest,  its  object  being  to  give  him  control  of  the  corporation. 

This  purpose  was  carried  out  and  defendant  elected  president.  Some 
months  later  the  defendant  stated,  through  bis  representative,  that  he 
desired  to  purchase  this  block  of  stock  which  the  syndicate  or  combina- 
tion owned.  Its  value  consisted  in  being  handled  as  a  block,  and  the 
voting  power  it  carried  with  it.  It  was  agreed  that  no  member  of  the 
combination  should  sell  his  stock  unless  all  consented  and  this  was 
known  to  the  defendant.  The  sale  was  made  to  the  defendant  of  this 
entire  block  of  stock  as  the  joint  transaction  of  the  sj-ndicate  and  with 
his  full  knowledge  and  consent. 

Bockes,  a  member  of  the  combination,  and  who  conducted  the  sale 
to  defendant,  delivered  all  the  stock,  except  two  hundred  shares  stand- 
ing in  plaintiffs  name,  which  was  not  in  his  possession.  In  less  than  a 
week  Bockes  received  plaintiffs  certificate,  transferred  in  blank,  and 
left  it  at  the  office  of  defendant's  representative. 

The  stock  was  allowed  to  remain  in  this  condition  for  some  months, 
the  defendant  acquiescing  in  the  block  sale  to  him.  Plaintiff  returned 
to  this  State  later  and  demanded  his  share  of  the  joint  proceeds  of  sale. 
Defendant  did  not  repudiate  the  transaction,  but  asked  for  time,  saying 
to  plaintiff,  "  You  know  it  is  on  interest." 

The  defendant  obtained  repeated  extensions  from  plaintiff. 

All  of  these  facts  have  been  proved  to  the  satisfaction  of  two  juries, 
and  the  Appellate  Division  has  affirmed. 

This  judgment  can  be  reversed  only  on  one  theorj',  to  wit,  that  the 
owners  of  personal  property  in  severaltj',  so  far  as  the  statute  of 
frauds  is  concerned,  cannot  enter  into  a  joint  venture  and  make  a 
joint  sale  to  a  third  party  of  the  entire  property  ;  that  each  individual 
interest  in  the  joint  venture  is  a  separate  sale. 

I  dissent  from  this  proposition  and  vote  for  affirmance. 

All  concur  with  Gray,  J.,  for  reversal,  except  Baetlett,  J.,  who  files 
dissenting  memorandum  for  .afiS.rmance,  and  Maetin,  J.,  who  concurs 
with  Baetlett,  J, 

Judgm&nt  reversed,  etc. 
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CHAPTER  V. 

§  1.    Duties  op  the  Seller. 

GRAY  V.  WALTON. 
107  N.  Y.  254.     1887.     Reported  supra,  p.  633. 


MAETINEAU  v.  KITCHING-. 
L.  E.  7  Q.  B.  436.     1872.     Reported  supra,  p.  132. 
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HAMILTON  V.  GANYARD. 
2  Abbott's  Court  of  Appeal  Cases,  314.    1866. 

William  Hamilton,  assignee  of  Smith  &  Mathews,  sued  Enos  Gan- 
yard  for  damages  in  not  delivering  the  corn  contracted  for  in  the  fol- 
lowing agreement:  "  $50.  Received  from  Smith  &  Mathews,  $50  on 
account  of  ray  crop  of  corn  now  growing  on  about  30  acres  of  ground, 
to  be  delivered  to  them  in  Rochester,  in  good  merchantable  order,  any 
time  after  the  first  day  of  Januarj^  next,  and  before  the  first  day  of 
May  nest,  at  fifty  cents  per  bushel  of  sixty  pounds.  Dated  Roches- 
ter, August  26,  1858.     Enos  Ganyard." 

Plaintiff  gave  evidence  to  the  effect  that  between  the  dates  fixed  in 
the  contract,  defendant  tendered  a  load  of  corn  under  the  contract,  to 
Smith  &  Mathews,  which  they  objected  was  wet  and  muddy,  and  de- 
clined to  receive  it,  on  the  ground  that  it  was  not  of  merchantable 
qualitj'.  The  defendant's  evidence  was  to  the  effect  that  it  was  well 
cured  and  dry.  Only  about  one  quarter  of  it,  however,  was  well 
ripened ;  the  rest  was  not  sound.  There  was  also  a  conflict  of  testi- 
mony as  to  whether  "merchantable  order"  includes  unripe  corn  if 
clean  and  drj'. 

The  crop  was  about  forty-five  bushels,  and  the  market  price  on  May 
1st  about  seventy-five  cents. 

The  judge  instructed  the  jury,  among  other  things,  "  that  by  the 
terms  of  the  contract  plaintiff  was  entitled  to  have  the  corn  delivered 
in  good  merchantable  ordei- ;  and  that  merchantable  order  meant  the 
kind  of  corn  that  was  called  so  in  market,  and  did  not  mean  soft  corn  ; 
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that  soft  corn  was  not  good  merchantable  corn,  and  that  plaintiff  was 
not  bound  to  receive  any  corn  except  such  as  is  described  as  good 
merchantable  corn."     To  which  defendant  excepted. 

Upon  a  verdict  for  plaintiff,  judgment  was  entered.  The  Supreme 
Court  aflSrmed  judgment,  on  the  ground  that  the  right  claimed  by 
defendant  was  to  deliver  the  whole  crop,  three-fourths  of  which  is 
conceded  to  have  been  of  unmerchantable  quality  ;  tendering  the  good 
and  bad  together  was  no  tender  or  offer  of  performance,  and  the  pur- 
chasers were  not  bound  to  receive  the  corn  tendered,  but  might  treat 
the  contract  as  broken,  and  bring  their  actions  for  damages  sustained. 
Defendant  appealed. 

James  L.  Angle,  for  plaintiff,  respondent,  submitted  the  case,  rely- 
ing on  Reed  v.  Eandall,  29  N.  Y.  358. 

By  the  Codbt.  —  J.  C.  Smith,  J.  The  construction  of  the  contract 
adopted  at  the  circuit  is  correct.  The  defendant  agreed  to  deliver  his 
then  growing  crop  of  corn,  at  a  future  day,  in  good  merchantable  order. 
The  term  "  good  merchantable  order  "  as  thus  used,  necessarily  implies 
that  the  corn  was  to  be  of  merchantable  qualitJ^  In  other  words,  the 
parties  expressly  bargained  for  a  merchantable  commodity.  See  Reed 
V.  Randall,  above. 

But  if,  as  the  defendant  insisted  in  the  court  below,  the  terms  used 
related  merely  to  the  condition  of  the  corn,  and  did  not  include  its 
quality,  then  this  implies  an  agreement  that  the  corn  bargained  for 
should  be  of  merchantable  quality,  as  the  contract  was  what  is  called 
executor}'.  A  contract  of  that  nature  alwaj-s  carries  an  obligation  on 
the  part  of  the  vendor  that  the  article  to  be  delivered  shall  be,  at  least, 
salable  ;  at  least  of  medium  quality  or  goodness.  23  Wend.  350.  Such 
implication  is  not  repelled  or  limited,  in  the  present  case,  by  the  ex- 
press stipulation  that  the  corn  should  be  in  merchantable  order,  if,  as 
is  now  assumed,  that  stipulation  be  held  not  to  apply  to  the  quality  of 
the  corn. 

The  single  load  of  corn  offered  by  the  defendant  was  unmerchant- 
able, and  the  plaintiff's  assignors  had  a  right  to  decline  to  receive  it, 
as  they  did  on  that  ground.  As  the  defendant  subsequently  declined 
to  deliver  the  corn,  because  that  load  was  not  received,  he  was  charge- 
able with  a  breach  of  the  contract. 

The  measure  of  damages  for  such  breach  was  the  difference  between 
the  market  value  of  the  corn,  at  the  time  and  place  speciiied  for  its  de- 
livery, and  the  contract  price,  together  with  the  sum  paid  by  the  pur- 
chaser, and  interest  thereon.  That  measure  being  applied,  the  evidence 
authorizes  a  recovery  to  the  amount  of  the  verdict. 

The  judgment  should  be  affirmed. 
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AVERY  ET  AL.  V.  BUERALL. 

118  Mich.  672:  77  N.  W.  272.     1898. 

MooEE,  J.  Plaintiff  recovered  a  judgment  for  putting  a  steam-heating 
plant  into  the  Webb  Block,  in  Jackson,  and  for  doing  ex:tra  work  con- 
nected therewith,  for  the  defendant.  Those  portions  of  the  contract 
necessary  to  appear  here  for  a  correct  understanding  of  the  case  read 
as  follows :  — 

"  That  the  parties  of  the  first  part  hereby  agree  to  ooustruct  the  steam 
heating,  gas  fitting,  and  plumbing  in  the  Webb  Block,  now  under  construc- 
tion on  the  west  side  of  Mechanic  Street,  in  the  city  of  Jackson,  as  herein- 
after specified,  for  the  sum  of  $1,846.50,  to  be  paid  by  the  party  of  the  second 
part.  .  .  .  Guaranty:  We  guaranty  all  material  and  workmanship  used  in  the 
construction  of  this  heating  plant  to  be  the  best  of  their  respective  kinds, 
and  the  apparatus,  as  a  whole,  to  be  capable  of  warming  aU  rooms  in  which 
radiators  are  placed  to  the  temperature  of  seventy  degrees  Fahrenheit  when 
the  temperature  is  ten  degrees  below  zero  on  the  outside,  provided  that  coal 
suitable  to  the  requirements  of  the  heaters  is  used,  and  the  heaters  properly 
managed." 

During  the  progress  of  the  work,  defendant  paid  plaintiffs  $1,800. 
After  plaintiffs  claimed  the  plant  was  completed,  defendant  used  it,  but 
claimed  it  did  not  meet  the  requirements  of  the  contract.  The  parties 
were  unable  to  arrive  at  a  settlement,  and  this  suit  was  brought.  The 
declaration  set  up  the  making  of  the  contract  bj'  the  parties,  its  com- 
pletion by  the  plaintiffs,  and  the  failure  of  defendant  to  paj'.  It  also 
contained  all  the  common  counts  in  assumpsit.  Defendant  pleaded  the 
general  issue,  and  gave  notice  that  the  plant  would  not  do  the  work 
required  to  be  done  by  the  contract ;  that  it  was  necessary  to  use  hard 
coal  instead  of  soft  coal,  at  great  additional  expense,  and  that  the  heat- 
ing system  must  be  changed  at  great  expense ;  that  the  work  was  im- 
properly done,  —  and  claimed  damages  by  way  of  recoupment  to  the 
amount  of  $2,000.  Upon  the  trial  it  was  the  claim  of  defendant  that 
the  boilers  would  not  heat  the  building  when  soft  coal  was  used,  and 
that  it  was  necessary  to  use  hard  coal.  It  was  the  claim  of  plaintiffs 
that  if  the  boilers  had  been  properly  stoked,  and  the  flues  properly 
cleaned,  and  proper  soft  coal  used,  the  boilers  would  perform  the  work 
satisfactorilj'.  Both  parties  gave  testimony  tending  to  show  the  truth 
of  their  respective  claims.  .   .   . 

The  judge,  after  charging  the  jurj'  about  the  questions  involved  in  the 
case,  charged  them  as  follows:  "Now,  gentlemen,  with  these  prelimi- 
nary instructions  upon  that  branch  of  the  case,  you  will  be  prepared  to 
take  up  or  consider  the  question  as  to  whether  or  not  this  guaranty  has 
been,  in  either  of  its  respects,  violated  by  the  plaintiff, — be  able  to 
take  up  and  determine  whether  or  not  the  guaranty  of  condition, 
quality,  and  efllciency  was  true  or  false.     Upon  this  branch  of  the 
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case,  the  defendant,  Mrs.  Burrall,  has  the  burden  of  proof,  and  is  not 
entitled  to  prevail,  unless  she  satisfies  you  by  a  preponderance  of  the 
evidence  that  the  guaranty  was  not  true,  —  that  it  was  broken.  Now, 
this  involves  proof  of  these  propositions,  which  are  included  in  the  con- 
ditions of  the  guaranty  :  First,  that  the  material  and  workmanship  used 
in  the  construction  of  said  heating  plant  were  not  the  best  of  their  re- 
spective kinds,  as  provided  in  the  contract ;  second,  that  the  apparatus 
as  a  whole  is  not  capable  of  warming  all  the  rooms  in  the  building  to  a 
temperature  which  the  guaranty  provides,  when  suitable  coal  is  used 
and  the  heaters  properly  managed.  Now,  gentlemen,  if  neither  one  of 
these  propositions  has  been  established  by  the  defendant  by  a  prepon- 
derance of  the  evidence,  you  should  consider  that  the  defendant  has 
failed  to  establish  her  contention  upon  this  branch  of  the  case,  and 
make  up  j^our  verdict  accordingly.  On  the  other  hand,  if  one  or  both 
of  these  propositions  has  been  established  bj'  the  evidence,  and  a  pre- 
ponderance of  it,  you  should  consider  the  guaranty  as  untrue,  —  broken, 
—  and  the  defendant  would  be  entitled  to  be  credited  in  your  verdict 
with  the  damages  which  actually  and  necessarily  resulted  from  that 
cause.  Now,  gentlemen,  if  the  defendant  prevails  upon  this  branch 
of  the  case,  you  should  award  her  such  damages  as,  under  the  evi- 
dence and  the  rules  of  law  now  given  you,  she  would  be  entitled  to." 

The  defendant  says  this  case  is  not  the  ordinary  case  of  warranty 
upon  sale  of  an  article,  but  is  one  of  condition  clearly  expressed  by  the 
contract  upon  which  the  suit  is  brought,  and  a  substantial  performance 
of  such  contract  must  be  shown  before  plaintiff  can  recover,  and  that 
the  burden  of  proof  is  with  plaintiff  to  show  the  plant  is  properlj-  con- 
structed, and  meets  the  requirements  of  the  contract.  If  there  had 
been  no  acceptance  of  the  work  by  defendant,  there  would  be  much 
force  in  this  contention,  but  the  defendant  has  taken  possession  of  the 
plant,  and  used  it,  and  still  uses  it.  When  called  upon  to  f^a.y  for  it, 
she  assigns  as  a  reason  whj'  she  should  not  do  so,  that  it  does  not  per- 
form its  work  as  it  ought  under  the  contract ;  that  she  has  been  dam- 
aged by  this  failure,  and  seeks  to  recoup  in  this  action  the  amount  of 
her  damages.  To  establish  this  defence  requires  proof  Having  taken 
the  property  and  used  it,  manifestly  she  should  pay  for  it,  unless  there 
is  some  legal  reason  which  she  can  show  which  shall  relieve  her  from 
that  duty.  The  rule  is  stated  in  Benjamin  on  Sales,  564,  as  follows : 
"  Although  a  man  may  refuse  to  perform  his  promise  till  the  other  party 
has  complied  with  a  condition  precedent,  yet,  if  he  has  received  and 
accepted  a  substantial  part  of  that  which  was  to  be  performed  in  his 
favor,  the  condition  precedent  changes  its  character,  and  becomes  a 
warranty  or  independent  agreement,  affording  no  defence  to  an  action, 
but  giving  right  to  a  [counterclaim]  for  damages.  The  reason  is  that 
it  would  be  unjust,  under  such  circumstances,  that  a  party  who  has 
received  a  part  of  the  consideration  for  which  he  bargained  should 
keep  it,  and  pay  nothing  because  he  did  not  receive  the  whole.  The 
law,  therefore,  obliges  him  to  perform  his  part  of  the  agreement,  and; 
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leaves  him  to  his  action  of  [or  counterclaim  for]  damages  against  the 
other  side  for  the  imperfect  performance  of  the  condition."  "We  think 
the  court  did  not  err  in  its  statement  of  the  rule.  5  Am.  &  Eng.  Enc. 
Law,  p.  26,  note,  "  Recoupment;"  The  Burlington,  137 U.  S.  386  ;  11 
Sup.  Ct.  138 ;  Day  v.  Raguet,  14  Minn.  273,  1  Greenl.  Ev.  (15th  ed.) 
§  74 ;  Tousignant  v.  Iron  Co.,  96  Mich.  87,  55  N.  W.  681 ;  Farrell  v. 
School  Dist.,  98  Mich.  43,  56  N.  W.  1053  ;  Dillon  v.  Pinch,  110  Mich. 
149,  67  N.  W.  1113. 
'     Judgment  is  affirmed.     The  other  justices  concurred. 


HALE  AND  ANOTHER  v.   RAWSON  AND  OTHERS. 

4  C.  B.  N.  S.  85.     1858. 

Williams,  J.  The  principles  of  law  applicable  to  this  case  are  un- 
disputed. Where  there  is  an  agreement  to  deliver  goods  to  a  vendee 
on  a  certain  condition,  and  the  condition  (without  any  default  on  the 
part  of  the  vendee)  never  comes  to  pass,  it  is  plain  that  he  will  not  be 
liable  for  a  non-deliverj'.  But,  where  the  agreement  is  absolute,  or 
conditional  on  an  event  which  happens,  the  vendor  will  be  liable  for  a 
breach,  although  he  could  not  help  the  non-performance ;  for  it  is  his 
own  heedlessness,  if  he  runs  the  risk  of  undertaking  to  perform  an 
impossibility,  when  he  might  have  provided  against  it  by  his  contract. 

The  question,  therefore,  is,  whether  the  agreement  to  deliver  the  tal- 
low, stated  in  the  declaration  in  this  case,  is  conditional  on  the  arrival 
of  the  ship  merely,  or  on  her  arrival  with  the  goods  on  board.  The 
contract  alleged,  is,  to  sell  the  tallow  at  a  certain  price,  to  be  paid  for 
fourteen  days  after  finishing  the  landing,  — to  be  delivered  on  safe 
arrival  of  the  "Countess  of  Elgin."  The  plaintiffs  contend  that  this 
is  an  absolute  contract  to  sell  and  deliver  the  tallow,  provided  the  ship 
arrives.  The  defendant  insists,  that,  as  the  price  is  not  to  be  paid  till 
a  certain  time  after  the  landing,  there  is  also  an  implied  condition  that 
the  tallow  shall  arrive  in  the  ship.  Even  if  there  were  no  such  stipula- 
tion as  to  time  of  payment,  the  contract  would  surely  be,  to  deliver  the 
tallow  out  of  the  ship  if  she  arrived,  whether  it  should  be  possible  or 
impossible  to  perform  the  contract.  How,  then,  can  it  make  any  dif- 
ference, that  the  plaintiffs  undertake,  in  case  the  contract  is  performed 
bj'  the  defendants'  delivering  the  tallow  out  of  the  ship,  to  pay  for  it 
within  a  certain  time  after  it  is  landed.  We  think  that  this  stipulation 
introduces  no  additional  condition,  and  that,  as  the  ship  has  arrived, 
there  was  nothing  to  absolve  the  defendants  from  performing  their 
contract,  and,  consequently,  that  they  are  liable  for  a  breach  of  it. 

Judgment  for  plaintiffs. 
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ABE  STEIN  CO.   v.   ROBERTSON. 

57  N.  Y.  Supp.  47.     1899. 

RuMSBT,  J.  On  the  24tli  of  May,  1895,  the  defendant  entered  into 
a  contract  with  the  plaintiff,  of  which  the  following  is  a  copy :  — 

"New  York,  May  24th,  1895. 
"  Sold,  for  account  of  Messrs.  L.  F.  Robertson  &  Son,  to  the  Abe  Stein 
Company,  about  85,000  Tientsin  goatskins,  firsts,  1|^  to  2  lbs.  avg.,  expected 
to  arrive  from  China,  at  22  cts.  per  lb.  Goods  to  be  shipped  immediately  by 
steamer  or  steamers  to  New  York.  About  f  of  lot  to  be  medium  black 
haired  skins,  and  the  remainder  J  white  or  gray  haired  skins,  of  which  40  per 
cent  medium  hair,  sixty  per  cent  medium  to  long  hair.  Skins  to  be  of  the 
usual  good  quality  of  this  province.  Any  question  of  quality  to  be  decided 
by  selling  brokers,  and  their  decision  to  be  final  and  binding  on  both  parties. 
Terms  net  cash,  and  to  be  taken  from  the  wharf. 

"John  Andresen  &  Son,  Brokers." 

Two  days  afterwards  it  was  arranged  between  the  parties  "  that  the 
usual  condition  of  '  no  arrival,  no  sale,'  holds  true,  and  that  the  sellers 
are  to  notif}-  the  buyers  upon  what  vessel  or  vessels  the  goods  were 
shipped."  Subsequently  the  sellers  notified  the  broker  of  the  arrival  of 
a  portion  of  the  goods,  which  were  inspected  by  him,  but  he  determined 
that  thej"^  were  not  of  the  qualitj'  prescribed  in  the  contract.  As  sub- 
sequent shipments  were  received,  they  also  were  examined  hy  the 
broker,  and  he  reached  the  same  conclusion  with  regard  to  them.  The 
plaintiff  therefore  refused  to  receive' them,  and  brought  this  action  for 
the  damages  which  it  had  sustained  by  the  failure  to  deliver  the  goods 
contracted  for.  Upon  the  trial  there  was  no  serious  question  of  the 
amount  of  damages,  and  a  verdict  was  ordered  for  the  plaintiff  for  the 
amount  proved,  and  upon  which  a  judgment  was  entered.  A  motion 
was  made  for  a  new  trial,  which  was  denied,  and  from  the  order  and 
judgment  the  defendant  takes  this  appeal. 

It  is  urged  by  the  defendant  that  the  contract  was  conditional,  not 
only  as  to  its  performance,  but  as  to  its  existence,  and  that  because  it 
contained  the  condition  that,  if  there  was  no  arrival  of  the  goods,  there 
was  no  sale,  if  the  goods  specified  in  the  contract,  of  the  quality  therein 
prescribed,  did  not  in  fact  arrive,  therefore  the  contract  was  at  an  end; 
and  he  based  his  argument  for  a  reversal  of  this  judgment  upon  that 
proposition,  and  enlarged  upon  it  in  his  supplemental  brief,  which  we 
have  considered.  It  is  quite  true  that  in  the  case  of  the  sale  of  goods 
already  in  transit,  where  there  is  no  warranty  that  the  shipment  has 
been  made,  and  where  the  fact  of  shipment  may  be  uncertain,  the 
existence  of  the  contract  itself  is  conditional  upon  the  arrival  of  the 
goods  of  the  quality  which  is  specified  in  it.  Shields  v.  Pettie,  4  N.  Y. 
123.  In  such  contracts,  if  the  goods  contracted  for  do  not  arrive, 
either  because  the  vessel  is  lost,  or  for  any  other  reason,  without  fault 
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or  fraud  of  the  seller,  the  contract  is  at  an  end.  Benj.  Sales,  §  578  et 
seq. ;  Neldon  v.  Smith,  36  N.  J.  Law,  148,  154.  But  such  a  condition 
as  to  the  existence  of  the  contract  has  never  been  held  to  arise  where 
the  contract  either  contains  a  warranty  that  the  shipment  had  been 
made  (Benj.  Sales,  §  580  et  seq.),  or  an  express  agreement  on  the  part 
of  the  seller  to  make  the  shipment  within  a  specified  time  (Norrington 
V.  Wright,  115  U.  S.  188,  6  Sup.  Ct.  12  ;  Bowes  v.  Shand,  2  App.  Cas. 
455).  In  such  a  case  the  contract  becomes  at  once  an  existing  con- 
tract, and  the  agreement  as  to  the  quality  of  the  goods  is  a  condition 
precedent  to  their  receipt  by  the  buyer,  which  must  be  performed  by 
the  seller ;  and,  unless  he  ships  goods  of  the  quality'  required  by  the 
contract,  he  fails  to  perform  it,  and  the  buyer  is  entitled  to  damages 
for  such  failure  (Clark  v.  Fey,  121  N.  Y.  470,  24  N.  E.  703  ;  Eppens, 
Smith  &  Wiemann  Co.  v.  Littlejohn,  27  App.  Div.  22,  50  N.  Y.  Supp. 
251),  because,  as  the  seller  has  expressly  agreed  to  ship  the  goods,  a 
failure  to  arrive,  resulting  only  from  his  failure  to  ship,  is  caused  by 
the  default  of  the  seller,  and  does  not  operate  to  relieve  him  from  his 
flontract.  In  this  case,  the  contract  containing  the  provision  that  the 
goods  were  to  be  shipped  immediately  by  steamer  or  steamers  to  New 
York,  the  defendant  was  bound  to  ship  goods  of  the  quality  required ; 
and,  if  he  failed  to  do  it,  he  was  liable  for  a  breach  of  the  contract. 
By  the  contract,  the  question  of  quality  was  to  be  decided  by  the  sell- 
hig  brokers,  and  their  decision  was  to  be  final  and  binding  on  both 
parties.  It  is  not  disputed  that  the  selling  brokers  decided  that  the 
goods  were  not  skins  of  the  usual  quality  of  the  province  of  Tientsin, 
which,  b3'  this  contract,  they  were  to  be.  It  is  not  claimed  that  there 
was  any  fraud  or  mistake  or  collusion  on  their  part,  and  therefore  their 
decision  upon  that  point  was  final.  Commissioners  v.  Sullivan,  11  App. 
Div.  472,  42  N.  Y.  Supp.  358;  Wahl  v.  Barnum,  116  N.  Y.  91,  22 
N.  E.  280. 

For  these  reasons  the  judgment  and  order  appealed  from  wras  cor- 
rect, and  must  be  aflSrmed,  with  costs  to  the  respondent. 

All  concur. 


MEDINA  V.  STOUGHTON. 

1  Ld.  Raymond,  593.     1700. 

Case.  The  plaintiff  declared,  that  the  defendant  being  possessed  of 
certain  million  lotterj'  tickets,  sold  them  to  the  plaintiff,  aflBrming  them 
to  be  his  own,  whereas  in  truth  they  were  the  tickets  of  another  man. 
The  defendant  pleaded,  that  he  bought  them  bona  fide  before  the  sale, 
and  so  sold  them  bona  fide;  in  quo  casu  the  plaintiff  ought  not  to  have 
his  action,  et  petit  judicium  de  narratione  et  quod  narratio  cassetur. 
The  plaintiff  demurred.     Holt,  Chief  Justice :  The  plea  is  ill,  and  the 
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action  well  lies.  Where  a  man  Is  in  possession  of  a  thing,  which  is  a 
color  of  title,  an  action  will  lie  upon  a  bare  afflrmation  that  the  goods  sold 
are  his  own.  For  in  such  case  it  amounts  to  a  warranty,  and  so  it  was 
adjudged  in  this  court  Mich.  1  Will.  &  Mar.  B.  R.  between  Gross  and 
Gardiner,  3  Mod.  261 ;  1  Show.  68,  where  in  case  the  plaintiff  declared, 
that  there  being  a  discourse  between  the  plaintiff  and  defendant  con- 
cerning the  sale  of  two  bullocks  then  in  the  possession  of  the  defend- 
ant, the  defendant  sold  them"  to  the  plaintiff,  falsely  assuming  them  to 
be  his  own,  ubi  revera  they  were  the  bullocks  of  J.  S.,  and  upon  this 
reason  it  was  adjudged  for  the  plaintiff,  after  motion  in  arrest  of  judg- 
ment, according  to  2  Cro.  196.  Rose  well  v.  Vaughan ;  but  otherwise 
in  case  of  land,  because  there  the  purchaser  maj'  search  into  the  title. 
And  Gould,  Justice,  said,  that  he  drew  the  declaration  in  the  case  of 
Gross  V.  Gardiner,  and  purposely  showed  a  possession  of  the  bullocks, 
for  the  queries  turned  upon  that  difference. 


L'APOSTRE  V.  L'PLAISTRIER. 

Cited  in  1  P.  Wms.  318,  and  1  Ves.  Sr.  352.     1708. 

Plaintiff  brought  trover  for  a  parcel  of  diamonds  against  defendant 
as  assignee  in  bankruptcy  of  Levi,  to  whom  before  the  bankruptcy,  the 
plaintiff  had  delivered  the  diamonds  to  sell  for  him.  Defendant  claimed 
that  as  the  diamonds  were  in  the  possession  of  the  bankrupt  with  the 
plaintiff's  consent,  the  bankrupt  was  the  reputed  owner  of  them  within 
the  statute  of  21  Jac.  1,  c.  19,  §§  10,  11.  According  to  the  report  in 
1  P.  Wms.,  Chief  Justice  Holt  decided  in  plaintiff's  favor,  holding  that 
the  diamonds  "  were  not  liable  to  the  bankruptcy."  In  1  Ves.  Sr., 
352,  the  same  statute  being  under  consideration,  Lee,  Ch.  J.,  said: 
' '  My  account  of  that  case  is  different  from  that  in  1  P.  Wms.,  evi- 
dence having  been  given  of  the  alteration  of  the  diamonds  by  taking 
them  out  of  the  sockets.  It  was  held  by  the  court,  that  offering  to 
sell  generally  was  sufficient  evidence  of  offering  to  sell  as  owner ;  but 
no  judgment  was  given;  it  being  adjourned  for  further  argumetit, 
although  the  court  said,  if  this  was  not  within  the  act,  they  knew 
not  what  was." 
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BOYD  V.  BOPST. 

2  DaUas  (Sup.  Ct.  of  Pa.),  91.    1785. 

In  the  charge  to  the  jury,  the  court  observed,  that  the  maxim  Caveat 
Emptor  only  applied  to  real  estates  ;  as  the  purchaser  had  the  means  of 
examining  the  title  within  his  own  power.  But  the  possession  of  chat- 
tels is  a  strong  inducement  to  believe  that  the  possessor  is  the  owner ; 
and  the  act  of  selling  them  is  such  an  aflSrmation  of  property,  that,  on 
that  circumstance  alone,  if  the  fact  should  turn  out  otherwise,  the  value 
can  be  recovered  from  the  seller.^ 


EDWARDS  V.  PEARSON. 
6  Times  Law  Reports,  220.     1890. 

This  case  raised  a  curious  question  arising  out  of  the  sale  of  a  stolen 
horse,  whether  on  the  sale  of  any  article  the  seller  warrants  that  it  is 
his  to  sell.  It  had  arisen  under  these  circumstance.  On  the  26th  of 
August  last  a  horse  was  stolen,  and  on  the  29th  it  was  sold  by  auction, 
at  a  horse  repository  at  Birmingham,  to  the  defendant  Pearson,  who 
almost  immediately  afterwards  resold  it  to  the  plaintiff  Edwards,  who 
paid  him  £15  for  it.  Soon  afterwards  the  owner  traced  the  animal,  and 
the  plaintifif  gave  it  up  to  the  police,  and  then  demanded  back  from  the 
defendant,  the  seller,  the  sum  he  had  paid  for  it,  and  being  refused,  he 
brought  this  action  in  the  County  Court  to  recover  the  £1.5.  It  was 
tried  by  the  judge  without  a  jury,  and  the  judge  thought  that,  though 
the  parties  had  no  idea  of  any  warranty  of  title,  but  merely  a  sale  of 
the  horse,  there  was  an  implied  warranty  by  defendant  that  he  had 
the  right  to  sell  it,  and  so  he  gave  judgment  for  the  plaintiff.  The  de- 
fendant, the  seller,  appealed. 

Mr.  Senn-Gollins,  Q.  C.  (with  Mr.  W.  Meed),  appeared  for  the 
defendant,  in  support  of  his  appeal,  and  contended  that  the  plaintifi 
was  not  entitled  to  recover  the  price  he  had  paid  for  the  horse,  and 
there  was  no  implied  warranty  that  the  defendant  had  a  right  to  sell  it. 
No  doubt  the  question  had  been  in  debate  for  many  years,  and  the 
authorities  were  various.  (Morlej'  v.  Attenborough,  3  Ex.  500 ;  Chap- 
man V.  Speller,  14  Q.  B.  621 ;  Eicholtz  v.  Bannister,  17  C.  B.  N.  S. 

^  Approved  and  followed  in  Chism  v.  Woods,  Hardin.  (Ky.),  531,  533  (1808),  where 
Trimble,  J.,  said  :  "  Between  strangers  and  the  vendees  of  personal  goods,  the  maxim 
Caveat  Emptor  is  properly  applied  to  the  purchaser."  In  Defreeze  v.  Trumper,  I  Johns. 
274  (1806),  and  Heermanu  v.  Vernoy,  6  Johns.  5  (1810),  the  Supreme  Court  of  New 
York  declared  that  "every  man  is  considered  as  warranting  the  title  of  personal  prop- 
erty wh'ch  he  sells,  though  there  be  no  express  warranty  for  that  purpose." 
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708 ;  Bagneley  v.  Hawley,  L.  R.  2  C.  P.  625.)  No  donbt,  apart  from 
authorities,  it  might  appear  just  that  the  purchaser  should  recover  back 
the  price  in  such  a  case;  but  the  authorities  showed  that,  though  there 
was  such  a  warranty  by  the  civil  law,  there  was  no  such  warrantj-  of 
title  by  the  common  law.  In  our  law  it  was  held  that  the  purchaser  in 
such  a  case  buys  the  horse  as  it  is.  (Lord  Esher.  —  Not  a  horse  which 
belongs  to  the  seller?)  No,  it  has  been  held  in  effect  that  be  only  buys 
the  bargain.  (Lord  Esher. — That  is,  a  law-suit?  I  should  think 
that  in  real  truth  he  intends  to  buy  the  horse.)  If  the  purchaser  in 
such  a  case  intends  to  buy  the  horse,  no  more  can  be  said.  (Lord 
EsHEK.  —  We  think  so.) 

Mr.  Edward  Pollock,  who  appeared  for  the  plaintiff,  was  not  called 
upon. 

The  court  came  to  the  conclusion  that  the  county  court  judge  was 
right,  and  so  they  dismissed  the  appeal.^ 


PAYNE  V.  EODDEN. 

4  Bibb  (Ky.),  304.     1816. 

Owsley,  J.  This  writ  of  error  is  brought  to  reverse  a  judgment 
recovered  by  the  present  defendant  in  an  action  prosecuted  by  him 
against  the  plaintiff  in  the  court  below.  The  judgment  was  obtained 
upon  a  verdict,  after  a  fair  trial  upon  the  merits ;  and  as  the  assign- 
ment of  errors  questions  the  sufficiency  of  the  declaration,  it  becomes 
necessary  only  to  inquire  whether  it  contains  substantially  a  good  cause 
of  action.  The  declaration,  although  ver}'  informal,  may  be  said  to  set 
forth,  as  the  grounds  of  the  action  in  substance,  "  that  in  consideration 
of  $93  paid  by  the  present  defendant  to  the  plaintiff,  he,  the  said  plain- 
tiff, sold  and  delivered  as  his  own  propertj'  to  the  defendant,  a  certain 
bay  horse,  but  that  the  said  horse  was  not  in  fact  the  propertj'  of  the 
plaintiff,  but  the  propertj'  of  one  Allen  and  Williams." 

As  the  plaintiff  is  not  alleged  to  have  sold  the  horse  knowing  him 
not  to  be  his  own,  the  declaration  cannot  be  supposed  to  contain  any 
cause  of  action  on  account  of  a  fraud  in  the  sale  ;  but  if  it  is  maintain- 
able upon  any  grounds,  it  must  be  upon  the  principle  of  an  implied 
warranty  of  the  title  upon  the  sale  of  the  horse.  That  the  declaration 
contains  such  allegations  from  which  the  law  implies  a  warranty  we 
apprehend  there  can  be  no  doubt ;  for  although  a  seller  is  not  presumed 
to  undertake  for  the  soundness  of  goods  which  he  sells,  yet  with  re- 
spect to  a  chattel  in  possession  of  the  vendor,  it  is  settled  by  a  current 
of  authority,  that  there  is  an  implied  warranty  of  title.  Cro.  Ja.  474, 
197  ;  Carth.  90-2  ;  see  Lawyers'  Reference  Manuel  on  Contracts,  263. 

1  The  Court  consisted  of  Lord  Coleridge,  C.  J.,  and  Lord  Eshee,  M.  R. 


§  3.]  A.  seller's  engagement  to  confer  title.  681 

This  implied  warranty  is  not  of  the  character  supposed  in  argument, 
■which  requires  a  recovery  of  the  goods  by  the  right  owner  before  an 
action  can  be  maintained  by  the  purchaser,  but  is  in  the  nature  of  an 
implied  undertaking  on  the  part  of  the  seller  that  the  commodity  he 
sells  is  his  own  ;  and  that  in  an  action  upon  such  an  undertaking  it  is  a 
suflScient  breach  to  allege  that  the  property  belongs  to  some  other. 

Notwithstanding  the  cause  of  action  must  be  considered  as  being 
charged  upon  the  implied  warranty  of  title,  although  the  declaration 
contains  no  express  promise  or  undertaking  to  that  effect,  we  suppose 
that  after  verdict  an  objection  for  that  cause  ought  not  to  prevail ;  for 
although  strictly  speaking  it  may  be  more  correct  to  allege  expressly 
an  undertaking  by  the  defendant,  yet  after  verdict,  where,  as  in  this 
case,  all  those  facts  are  stated  from  which  the  promise  or  undertaking 
will  be  implied,  the  judgment  should  not  be  reversed  because  the  as- 
sumpsit may  not  have  been  expressly  alleged.  See  1  Chitty,  299  ; 
1  SaL  129  ;  Garth.  509. 

Judgment  affirmed  with  costs  and  damages. 


NEVELS  ET  AL.  V.  KENTUCKY   LUMBER   CO. 
56  S.  W.  969  (Ky.).     1900. 

HoBSON,  J.  Appellants  made  a  contract  with  appellee  to  get  out  for 
it  500  poplar  logs,  to  be  delivered  in  Big  South  Fork,  or  Little  South 
Fork,  or  Big  Sinking  Ckeek,  in  Pulaski  county,  by  the  1st  day  of  Sep- 
tember, 1893,  and  to  be  there  received  and  measured  bj-  appellee.  It 
was  a  part  of  the  contract  that  when  as  manj-  as  100  logs  were  ready 
appellee  was  to  receive  and  paj'  for  them.  Appellants  got  out  a  num- 
ber of  logs,  and  called  on  appellee  to  receive  them,  but  when  it  was 
about  to  do  so  it  received  notice  that  the  logs  were  not  the  propertj-  of 
appellants,  and  declined  to  receive  them.  This  suit  was  brought  by  ap- 
pellants to  recover  damages  of  appellee  for  its  failure  to  receive  the  logs. 

The  proof  shows  that  the  logs  were  cut  from  a  tract  of  300  acres  of 
land  which  was  owned  by  five  or  six  parties  as  tenants  in  common ; 
that  the  owner  of  an  undivided  one-fourth  of  the  land  sold  the  poplar 
timber  on  the  land  to  appellants  without  authority  from  the  other 
owners  ;  that  the  owners  of  another  fourth  of  the  land  notified  appellee 
not  to  receive  the  logs ;  and  that  the  owner  of  the  other  half  of  the 
land,  who  was  a  non-resident  of  the  State,  was  ignorant  of  the  cutting 
of  the  timber.  If  appellants  had  not  good  title  to  the  logs,  or  one 
which  would  have  protected  appellee  in  receiving  and  using  them,  it 
had  a  right  to  decline  to  receive  them.  Their  only  right  to  the  logs 
was  bj'  reason  of  their  contract  with  one  of  the  joint  owners,  who 
clearly-  had  no  right  or  authority  to  sell  anything  but  his  one-fourth 
interest  in  the  propert}-.     Appellants,  therefore,  by  their  contract  with 
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him',  only  acquired  one-fourth  of  the  title  to  the  timber.  (After  quoting 
from  2  Am.  &  Eng.  Enc.  Law,  p.  1090,  and  Shepard  v.  Pettit,  30  Minn. 
119,  14  N.  W.  511,  the  learned  judge  continued.)  A  tenant  in  com- 
mon, by  section  2332,  Ky.  St.,  is  made  liable  it  he  commits  waste.  It 
is  clear  that  it  is  waste  to  cut  and  remove  the  timber  off  timbered  land, 
and  where  this  is  done  by  a  tenant  in  common  his  co-tenant  may,  at 
his  election,  claim  the  property  in  the  hands  of  a  purchaser,  or  hold 
him  liable  for  a  conversion.  Eichey  v.  Brown,  58  Mich.  435,  25  N.  W. 
38G ;  Benedict  v.  Torrent,  88  Mich.  181,  47  N.  W.  129,  11  L.  E.  A. 
278 ;  Balletine  v.  Joplin  (Ky.),  48  S.  W.  417.  As  appellants  had  not 
title  to  the  logs  which  they  proposed  to  deliver  to  appellee,  and  it 
would  have  been  liable  to  the  other  owners  of  the  land  for  three-fourths 
of  the  value  of  the  logs,  although  it  had  paid  appellants  for  them,  it 
had  a  right  to  refuse  to  receive  them,  and  the  court  below  properly  in- 
structed the  jury  peremptorily  to  find  for  appellee. 

Judgment  affirmed. 


HEEZOG  ET  AL.  V.  HETMAN  ex  al. 

151  N.  Y.  587:  451}.  E.  1127.     1897. 

Andrews,  C.  J.  The  agreement  of  April,  1888,  was,  in  its  main 
purpose,  an  agreement  for  the  sale  by  the  plaintiffs  to  the  defendants 
of  the  patent  No.  367,212,  for  an  improved  Biter,  issued  by  the  United 
States  to  one  Klein,  July  26,  1887,  which  had  been  assigned  by  the 
patentee  to  the  plaintiffs.  The  agreement  of  the  defendants  to  pay  to 
the  plaintiffs  a  royalty  of  $50  on  each  machine  which  should  be  sold  by 
them  was  the  consideration  which  the  plaintiffs  were  to  receive  for  the 
sale  and  assignment  of  the  patent.  The  contingency  which  would 
change  the  obligation  of  the  defendants  from  a  royalty  to  a  percentage 
of  profits  has  not  happened,  and  need  not  be  considered. 

The  seventh  defence  demurred  to  by  the  plaintiffs  embraces  the 
defence  of  want  of  consideration.  It  alleges  that  on  about  the  8th 
day  of  July,  1889,  a  suit  was  brought  in  the  United  States  Circuit 
Court  in  Pennsylvania,  by  Simon  Uhlmann  and  Fred  Uhlmann  against 
the  Arnholt  &  Schaefer  Brewing  Companj-,  for  an  alleged  infringement 
of  a  patent  issued  by  the  United  States  to  one  Stockheim,  for  a  filtering 
process,  February  21,  1888,  of  which  patent  the  said  Uhlmanns  were 
assignees ;  that  the  alleged  infringement  consisted  in  the  use  by  the 
brewing  company  of  one  of  the  filters  made  under  the  Klein  patent,  sold 
to  the  company  by  the  defendants ;  that  the  defendants,  on  the  sale, 
guarantied  the  company  against  suits  for  infringement  based  upon  its 
use  of  the  Klein  machine  ;  that  they  appeared  and  defended  this  suit, 
which  resulted  in  a  decree  January  4,  1893,  adjudging  that  the  use  of 
the  Klein  filter  by  the  brewing  company  was  an  infringement  of  the 
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Stocklieim  patent,  and  enjoining  its  further  use,  and  awarding  damages 
to  the  plaintiffs  in  the  action.  (53  Fed.  485.)  The  defence  demurred 
to  further  alleges  that  the  defendants  and  their  customers  have  been 
ousted  and  evicted  from  the  use  of  the  Klein  filters,  and  the  defendants 
have  been  prevented  from  making  and  selling  them  ;  that  the  plaintiff's 
had  no  exclusive  right  of  manufacture  or  sale  under  the  Klein  patent ; 
but  that  their  right  or  claim  was  subordinate  to  the  rights  of  the  owners 
of  the  Stockheim  patent ;  and  that  the  right  or  claim  under  the  Klein 
patent  was  incapable  of  use,  and  worthless ;  and  that  the  agreement 
sued  upon  was  without  consideration. 

We  think  the  defence  demurred  to  was  on  its  face  a  good  answer  to 
the  action.  The  plaintiffs,  not  being  parties  to  the  suit  in  Pennsylvania, 
are  not  bound  by  the  judgment  rendered  therein.  But,  so  long  as  the 
judgment  stands,  it  is  conclusive  as  between  the  defendants  and  the 
owner  of  the  Stockheim  patent,  that  the  Klein  patent  was  an  infringe- 
ment of  the  Stockheim  patent.  The  defendants  can  neither  manufacture 
nor  sell  the  Klein  machine,  and  they  are  liable  to  the  owner  of  the  Stock- 
heim patent  for  damages  for  all  machines  sold  by  them,  whether  before 
or  after  the  commencement  of  the  suit  in  the  United  States  court.  If, 
therefore,  it  should  also  be  established  as  against  the  plaintiffs,  on  the 
trial  of  this  present  action,  that  the  Klein  patent  infringes  the  Stockheim 
patent,  it  will  follow  that  there  was  no  consideration  for  the  promise 
of  the  defendants.  The  doctrine  that  the  purchaser  of  a  patent  may 
defend  an  action  for  the  purchase  price,  if  the  patent  is  void,  has  been 
recognized  in  manj'  cases.  Marston  v.  Swett,  66  N.  Y.  212,  and  cases 
cited :  Id.,  82  N.  Y.  526.  This  is  especially  true  where  a  decree  has 
been  found  against  the  purchaser,  rendered  by  a  court  of  competent 
jurisdiction,  adjudging  the  patent  to  be  an  infringement,  thereby  depriv- 
ing him  of  any  beneficial  use  thereof,  and  subjecting  him  to  account  to 
the  owners  of  another  patent  for  damages  upon  all  sales  by  him  of  the 
infringing  machine,  whenever  they  may  have  been  made. 

It  is  insisted,  however,  that  all  that  the  plaintiffs  agreed  to  sell, 
or  the  defendants  attempted  to  purchase,  were  the  letters  patent 
No.  367,212,  irrespective  of  the  fact  whether  they  were  valid  or  not. 
It  was,  as  the  plaintifis  insist,  an  agreement  to  sell  their  right,  if  any, 
under  the  letters,  the  defendants  assuming  the  risk  of  their  validit}-.  It 
would,  of  course,  have  been  competent  for  the  parties  to  have  entered  into 
an  agreement  of  the  character  suggested  ;  but  very  clear  evidence  of  such 
an  agreement  should  be  found  before  permitting  a  contract  for  the  sale 
of  letters  patent  to  be  so  construed.  The  parties  generally  contemplate 
a  transfer  by  the  vendor  to  the  vendee  of  an  exclusive  right  vested  in 
the  former.  "  The  thing  to  be  assigned  is  not  the  mere  parchment  on 
which  the  grant  is  written  ;  it  is  the  monopoly  which  the  grant  confers  ; 
the  right  of  property  which  it  creates."  Gayler  v.  Wilder,  10  How.  493. 
But  reference  to  the  agreement  in  this  case  discloses  that  the  parties 
were  dealing  with  what  they  regarded  as  a  valid  patent.  It  is  recited 
that  the  parties  of  the  first  part  (plaintiflFs)  "represent  that  they  are 
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the  owners  of  certain  letters  patent "  ;  that  the  parties  of  the  second 
part  "  are  desirous  of  acquiring  a  good  and  indefeasible  title  in  and  to 
said  letters  patent."  It  is  declared  that  "  in  consideration  of  the  fore- 
going recitals  and  of  the  paj-ment,"  etc.,  an  assignment  shall  be  made 
of  "  an  indefeasible  title  to  said  patent,"  and  which  assignment  "  shall 
vest  in  the  parties  of  the  second  part  the  unquestioned  right  to  said 
patent."  It  is  further  provided  that,  so  long  as  the  parties  of  the  second 
part  shall  manufacture  and  sell  the  filtering  machines  "  embraced  in  and 
protected  by  said  letters  patent,"  certain  things  are  to  be  done.,  The 
clear  import  of  the  agreement  is  that  both  parties  understood  that  they 
were  dealing  in  respect  to  a  real  right  secured  under  the  patent,  and 
that  their  mutual  covenants  were  based  on  this  assumption. 

The  point  that  the  defence  involved  an  inquiry  b}'  a  State  court  as  to 
the  validity  of  a  patent,  and  whetlier,  as  between  two  patents,  one  was 
an  infringement  of  the  other,  wliich  a  State  court  has  no  jurisdiction  to 
consider  or  determine,  is  not  new.  The  issue  made  was  that  the  agree- 
ment sued  upon  was  without  consideration.  This  is  one  of  the  most 
ordinary  questions  involved  in  actions  upon  contract.  The  jurisdiction 
of  a  State  court  to  determine  it  is  not  precluded  because  the  defence  of 
want  of  consideration  depends  upon  the  construction  or  validity'  of  a 
patent.  The  inquiry'  as  to  the  validity-  of  the  patent  comes  in  collat- 
erallj'  in  determining  the  main  issue  of  consideration,  and  of  a  question 
so  arising  the  State  courts  have  jurisdiction.  Marston  v.  Swett,  supra; 
Hj'att  w.Ingalls,  124  N.  Y.  93  ;  Merserole  v.  Collar  Co.,  6  Blatchf.  356. 

It  was  not  necessary  for  the  defendants  to  reassign  the  patent  as  a 
condition  of  interposing  the  defence.  If  thej'  were  seeking  some  affir- 
mative relief,  as  a  rescission  of  the  agreement,  or  to  recover  money 
paid  under  the  agreement,  an  offer  to  return  the  patent  might  be  a  con- 
dition precedent.  We  think  the  demurrer  was  properlj-  overruled,  and 
the  order  should  therefore  be  affirmed.     All  concur. 

Order  affirmed. 


WADHAMS   &   CO.  v.  BALFOUR  et  al. 

32  Or.  313 :  51  Pac.  642.     1898. 

Plaintiff,  a  corporation,  sued  defendants,  a  co-partnership,  to  re- 
cover the  contract  price  of  a  certain  car  load  of  wheat,  consisting  of 
600  bushels,  which  it  is  alleged  plaintiff  sold  and  delivered  to  the 
defendants.  The  cause  having  been  tried  without  the  intervention  of 
a  jury,  the  court  made,  among  others,  the  following  findings  of  fact : 
"  (2)  That  on  the  19th  day  of  September,  1894,  the  plaintiff  was  the 
consignee  of  270  sacks  of  wheat  loaded  on  car  No.  41,796  of  the  Union 
Pacific  Knilroad  Company,  said  car  being  then  in  the  service  of  the 
receiver  of  the  Oregon  Railway  &  Navigation  Companj* ;  and  plaintiff 
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was  in  possession  of  a  regular  bill  of  lading,  showing  that  said  wheat 
had  been  received  at  Yoakum  station  from  D.  Kemler  on  the  13th  day 
of  September,  1894,  for  delivery  to  the  plaintiff,  as  consignee,  at  Port- 
land, Oregon,  and  also  showing  that  the  weight  of  said  wheat,  subject 
to  correction,  was  36,000  pounds,  contained  in  270  sacks."  "  (3)  That, 
along  with  said  bill  of  lading,  the  plaintiff  was  also  in  possession  of 
what  purported  to  be  a  sample  of  said  wheat,  sent  to  the  plaintiff  by 
its  consignor ;  and,  on  the  19th  day  of  September,  Leo  Fried,  the 
secretary  of  plaintiff,  acting  on  its  behalf,  called  upon  the  defendants, 
represented  in  the  transaction  by  one  J.  S.  Patterson,  their  purchasing 
agent  of  grain,  exhibited  his  sample,  which  was  inspected  by  said  Pat- 
terson, and  offered  to  sell  the  car  load  of  wheat,  and  thereupon  the 
defendants  offered  to  paj-  plaintifi"  forty-two  cents  per  bushel ;  that  said 
offer  was  accepted,  and  the  plaintiff  indorsed  the  bill  of  lading  in  blank, 
and  delivered  it,  along  with  the  sample,  to  the  defendants ;  that  the 
intent  of  plaintiff  in  indorsing  and  delivering  the  bill  of  lading  was 
to  transfer,  as  vendor,  to  the  defendants,  as-purchasers,  the  possession 
and  control  of  the  wheat  thereby  represented ;  and  the  intent  of  the 
defendants  in  taking  said  bill  of  lading  was  to  accept  and  receive 
possession  of  said  wheat  as  purchasers  of  the  same."  "  (9)  That  by 
the  indorsement  and  delivery  of  the  bill  of  lading,  and  the  negotiations 
as  aforesaid,  had  between  the  plaintiff  and  defendants,  touching  the 
sale  and  purchase  of  said  wheat,  the  legal  title  thereof  passed  to,  and 
was  vested  in,  the  defendants,  on  the  19th  day  of  September,  1894,  and 
thereafter,  at  the  time  of  its  destruction."  For  further  elucidation, 
brief  reference  is  made  to  the  testimony  adduced.  Mr.  Fried,  plain- 
tiff's principal  witness,  testified  that  he  was  the  secretary  of  the  plain- 
tiff ;  that  Kemler  sent  several  samples  of  wheat,  which  he  submitted  to 
buyers  in  the  city  of  Portland  (among  others,  to  Mr.  Patterson,  who 
was  the  buyer  for  Balfour,  Guthrie  «&  Co.)  ;  that  Patterson  made  him  a 
bid  for  defendants  of  forty -two  cents,  which  was  the  best  he  had  had ; 
and  that  he  sold  to  them.  He  says :  "  The  quantity  was  one  car  load, 
represented  by  two  hundred  and  seventy  sacks.  I  think  that  is  the 
number.  These  specimens  of  wheat  were  shown  to  those  buj-ers,  so 
tliat  they  could  distinguish  between  the  different  classes  of  wheat ;  also 
to  show  them  what  kind  of  wheat  this  was.  This  sample  I  showed  Mr. 
Patterson  was  a  sample  of  Blue  Stem  wheat.  He  looked  at  it,  and 
offered  me  forty-two  cents  for  this  car,  here  in  the  city.  ...  He  said, 
'  When  you  get  the  bill  of  lading,  we  will  take  charge  of  it.  We  will 
pay  the  freight,  and  take  charge  of  it.'  That  is  what  we  did  on  the  19th 
of  September  last."  He  further  testified,  in  effect,  that  the  shipping 
receipt  was  indorsed  by  him,  and  delivered  to  Balfour,  Gruthrie  &  Co., 
in  conformity  with  the  contract  to  sell  them  the  car  of  wheat,  and  that 
his  purpose  in  delivering  the  receipt  was  "  to  deliver  the  wheat  to  them 
to  give  them  the  control  of  the  wheat."  Touching  the  ascertainment 
of  weights,  he  says  :  "  We  have  a  bill  of  lading  governing  the  weights, 
which  Balfour,  Guthrie  &  Co.  have  always  accepted.     When  they  made 
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their  returns,  if  there  was  a  correction,  they  made  them,  and  we  ac- 
cepted their  returns.  If  there  was  one  or  two  or  five  sacks  of  wheat 
they  objected  to,  thej'  would  report  it,  and  we  would  allow  it.  And 
also  what  Vaej  reported  on  the  other  hand ;  we  accepted  that  also. 
.  .  .  Their  terms  were  no  different  in  this  case  from  what  thej'  had 
been  before.  They  accepted  our  bill  of  lading,  and  took  charge  of  the 
wheat,  and  we  accepted  their  returns.  Sometimes  there  was  a  varia- 
tion in  the  weight ;  sometimes,  a  reduction.  We  had  to  accept  their 
returns,  because  we  could  not  afford  to  contend  for  it.  .  .  .  We  ac- 
cepted their  weights."  Patterson,  testifying  for  the  defendants,  says : 
"  A  sample  was  presented  to  me  bj'  Wadhams  &  Co.,  alleged  to  repre- 
sent the  car  of  grain  which  I  bought  from  them  on  that  representation, 
at  forty-two  cents  per  bushel.  .  .  .  The  quality  was  to  be  according  to 
the  sample  shown.  .  .  .  We  do  business  to  a  large  extent  upon  grain 
that  is  to  come  up  to  a  particular  standard.  In  this  instance  the  grain 
had  to  come  up  to  a  particular  sample,  which  could  not  be  determined 
\)y  us  until  the  wheat  had  been  unloaded  from  the  car.  Whether  or 
not  this  sample  represented  the  contents  properly  could  not  be  deter- 
mined until  the  wheat  was  unloaded.  .  .  .  AH  purchases  made  by  us 
are  passed  upon  the  Portland  weight,  grade,  and  inspection.  That  is 
what  I  refer  to  when  I  say  '  our  usual  terms.'  "  Later  he  testified,  in 
effect,  that  the  statement  that  the  wheat  was  to  correspond  with  the 
sample  was  made  to  indicate  their  usage,  and  not  that  it  was  directly 
iterated  in  that  transaction.  The  car  arrived  at  the  Albina  j-ards  of 
the  railroad  company  on  the  19th  of  September,  the  same  daj-  the  nego- 
tiations took  place ;  and  on  the  20th  the  shipping  receipt  was  trans- 
mitted by  defendants  to  the  local  freight  agent  of  said  companj-,  who 
was  instructed  to  have  said  car  switched  to  Montgomery-  dock,  and  the 
railroad  company  gave  directions  accordingly.  Owing  to  a  rush  of 
work  at  the  freight  yards,  the  car  was  not  switched  to  Montgomery 
dock,  but  was  consumed,  with  its  contents,  by  fire,  on  the  23d.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 

Geo.  H.  Williams,  for  appellants. 

"Wirt  Minor,  for  respondent. 

WoLVERTON,  J.  The  pivotal  question  is,  in  whom  did  the  title  to 
the  ear  load  of  wheat  rest  at  the  time  it  was  consumed?  The  action  Is 
for  the  purchase  price  of  wheat  sold  and  delivered,  and  if  there  was  no 
delivery,  so  as  to  pass  title,  there  can  be  no  recovery  ;  and  of  this  we 
must  inquire.  The  court  below  found  that  the  title  passed  bj'  the 
indorsement  and  deliverj'  of  the  bill  of  lading.  This,  however,  is  a 
conclusion  of  law,  and  must  be  deduced  from  the  findings  of  fact.  De- 
fendants contend  that  such  a  conclusion  does  not  follow  from  the  facts 
found.  Was  the  contract  entered  into  by  the  parties  a  mere  executory 
agreement,  or  was  it  in  reality  a  bargain  and  sale  of  the  wheat  in  ques- 
tion ?  If  the  former,  the  wheat  was  at  the  risk  of  the  seller ;  but,  if 
the  latter,  the  risk  was  with  the  buyer.  In  determining  whether  the 
contract  passed  the  title,  the  primary  consideratioti  is  the  intention  of 
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the  parties  thereto.  If  the  intention  is  manifested,  clearly  and  un- 
equivocally it  controls.  But  it  is  not  infrequently  the  case  that  parties 
have  expressed  their  intention  imperfectly,  and  have  left  the  matter  in 
doubt  as  to  what  they  really  meant  should  be  the  effect  of  their  engage- 
ments in  the  premises.  In  such  cases,  resort  must  be  had  to  certain 
rules  of  construction  applied  by  the  courts.  A  presumption  of  law- 
prevails  that  if  something  remains  to  be  done  for  the  purpose  of  testing 
the  property,  or  fixing  the  amount  to  be  paid  by  weighing,  measuring, 
or  the  like,  or  of  putting  the  propertj-  into  condition  for  final  delivery, 
the  title  does  not  pass  until  the  act  is  done.  The  presumption  may, 
however,  be  overcome,  and  the  intention  of  the  parties  will  prevail,  as 
against  it.  21  Am.  &  Eng.  Enc.  Law,  479.  There  exists  also  a  counter 
presumption  that  where  the  specific  thing  is  agreed  upon,  and  is  ready 
for  immediate  deliverj',  the  contract  is  an  actual  sale,  and  transfers 
title  at  once,  and  it  has  been  held  that  the  seller  waives  the  condition 
of  cash  payment  when  he  makes  complete  deliver}-,  without  expressly 
reserving  title  in  himself.  Mitchell,  J.,  in  Fishback  v.  Van  Dusen,  33 
Minn.  117,  22  N.  W.  245,  saj's :  "The  doctrine  is  uniform  and  well 
established  that  if  the  vendor  unqualifiedly  and  unconditionally  delivers 
the  goods  to  the  vendee,  without  insisting  on  performance  of  condi- 
tions, intending  to  rely  soleh'  on  the  personal  responsibility  of  the  ven- 
dee, the  title  passes  to  the  latter,  and  the  vendor  cannot  afterwards 
reclaim  the  property,"  —  citing  many  cases,  among  them  Upton  v. 
Cotton  Mills,  111  Mass.  446;  Freeman  v.  Nichols,  116  Mass.  309; 
Mixer  v.  Cook,  31  Me.  340.  In  Rosenthal  v.  Kahn,  19  Or.  575,  24 
Pac.  991,  Mr.  Justice  Bean  says:  "  If  the  goods  sold  are  suflficienth' 
designated,  so  that  no  question  can  arise  as  to  the  thing  intended, 
it  has  been  held  not  absolutely  necessary  that  the  goods  should  be  in 
a  deliverable  condition,  or  that  the  quantity  or  quality,  when  the  price 
depends  upon  either  or  both,  should  be  determined.  All  these  cir- 
cumstances have  an  important  bearing  in  arriving  at  the  intention  of 
the  parties,  but  no  one  of  them  or  all  combined  are  conclusive."  And 
Wagner,  J.,  in  Ober  v.  Carson,  62  Mo.  213,  says:  "Where  anything 
remains  to  be  done  between  the  seller  and  the  purchaser  before  the 
goods  are  to  be  delivered,  as  separating  the  specific  quantity  sold  from 
a  larger  mass,  or  identifying  them  when  they  are  mixed  with  others,  a 
present  right  of  propert}-  does  not  attach  in  the  purchaser.  But  when 
a  .mere  operation  of  weight,  measurement,  counting,  or  the  like  remains 
to  be  performed  after  the  goods  are  actually  delivered,  and  it  is  shown 
that  it  was  the  intention  of  the  parties  to  complete  the  sale  by  delivery, 
such  weighing,  measuring,  or  counting  afterwards  will  not  be  regarded 
as  a  part  of  the  contract  of  sale,  but  will  be  considered  as  referring  to 
adjustment  on  a  final  settlement.  The  question  of  transfer  to,  and 
vesting  title  in,  the  purchaser,  alwa3-s  involves  an  inquirj-  into  the 
intention  of  the  contracting  parties  ;  and  it  is  to  Be  ascertained  whether 
their  negotiations  and  acts  show  an  intention  on  the  part  of  the  seller 
to  relinquish  all  further  claim  as  owner,  and  on  the  part  of  the  buyer 
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to  assume  such  control  -with  all  liabilities."  See  also,  Cunningham  v. 
Ashbrook,  20  Mo.  554.  In  Fletcher  v.  Ingram,  4.6  Wis.  201,  50  N.  W. 
425,  Orton,  J.,  speaking  for  the  court,  and  affirming  Sewell  v.  Eaton, 
6  Wis.  490,  70  Am.  Dec.  471,  says:  "That  if  it  clearly  appear  to 
have  been  the  intention  of  the  parties  that  the  property  should  be 
deemed  to  be  delivered,  and  the  title  to  have  passed,  and  especially  if 
their  acts  be  inconsistent  with  any  other  view,  the  mere  fact  that  some- 
thing remains  to  be  done  will  not  govern  such  intention."  In  Bryans 
V.  Nix,  4  Mees.  &  W.  789,  a  case  of  perceptible  analogy  to  the  one  at 
bar,  it  was  held  that  "  if  the  intention  of  the  parties  to  pass  the  prop- 
erty, whether  absolute  or  special,  in  certain  ascertained  chattels,  is  es- 
tablished, and  they  are  placed  in  the  hands  of  a  depositary,  no  matter 
whether  such  depositary  be  a  common  carrier,  or  shipmaster,  employed 
by  the  consignor,  or  a  third  person,  and  the  chattels  are  so  placed  on 
account  of  the  person  who  is  to  have  that  property,  and  the  depositary 
assents,  it  is  enough ;  and  it  matters  not  by  what  documents  this  is 
effected."  See,  also,  De  Wolf  w.  Gardner,  12  Cush.  19,  59  Am.  Dec. 
165 ;  Somers  v.  McLaughlin,  57  Wis.  358,  15  N.  W.  442.  It  is  said 
in  O'Keefe  v.  Kellogg,  15  111.  352,  that  "  where  anything  remains  to  be 
done  to  complete  the  contract,  such  as  ascertaining  the  quantity  and 
the  deliverj'  of  possession,  the  title  does  not  pass  till  the  contract  is 
thus  completed,  while  the  title  may  pass  when  the  contract  is  com- 
pleted, although  something  may  remain  to  be  done  under  the  contract 
in  order  to  ascertain  the  amount  to  be  paid  by  the  purchaser.  In  such 
a  case,  if  the  possession  is  delivered  under  the  contract,  and  such  is 
the  intention  of  the  parties,  the  title  may  pass,  although  the  quantity  is 
subsequently  to  be  ascertained."  This  latter  authority  is  but  another 
form  of  distinguishing  between  the  executorj'  agreement  and  the  com- 
pleted sale.  If,  by  the  terms  of  the  agreement,  anything  remains  to  be 
done  which  is  requisite  to  the  identification  of  the  specific  chattels,  or 
is  made  essential  to  the  ascertainment  of  the  quantity  or  quality',  so  as 
to  determine  and  fix  the  price  to  be  paid,  or  which  has  regard  to  a  spe- 
cific manner  of  deliverj'  and  acceptance,  the  sale  is  executory,  and  no 
title  passes  until  the  essentials  are  performed.  But  many  things  which 
are  often  made  essentials  by  the  parties  in  an  executory  agreement  to 
sell  may  become  non-essentials  after  delivery  ;  that  is  to  say,  many 
provisions  (and  these  may  be  express  or  implied)  which  are  impressed 
by  the  contract  with  the  quality  of  conditions  precedent  in  the  one 
case  are  regarded  as  conditions  subsequent  in  the  other.  So  it  is  where 
there  has  b^en  an  unconditional  delivery  of  the  specific  property,  and 
something  remains  to  be  done,  as  measuring,  weighing,  and  the  like, 
for  the  purpose  of  ascertaining  the  price  at  the  rate  agreed  upon  ;  these 
things  become  and  are  regarded  as  conditions  subsequent,  and  the  title 
will  pass  with  the  delivery.  Crofoot  v.  Bennett,  2  N.  Y.  258  ;  Burrows 
V.  Whittaker,  71  N.  Y.  291,  27  Am.  R.  42  ;  Graff  v.  Fitch,  58  111.  373, 
11  Am.  R.  85 ;  Macomberu.  Parker,  13  Pick.  175  ;  Riddle  v.  Varnum, 
20  Pick.  280. 
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But  it  is  contended  that  the  transaction  involved  is  technically  a  sale 
by  sample  ;  that  such  a  contract  is  purely  executory ;  and  that  title  to 
the  wheat  did  not  pass,  because  there  had  been  no  opportunitj'  afforded 
the  purchaser  in  the  ordinary  course  of  business  for  inspection,  to 
determine  whether  it  was  of  the  kind  and  quality  as  represented  by  the 
sample  exhibited.  "  A  sale  by  sample,"  says  Dick,  J.,  in  Reynolds  v. 
Palmer,  21  Fed.  435,  "is  where  a  small  quantity  of  any  commodity  is 
exhibited  b^'  the  vendor  as  a  fair  specimen  of  a  larger  quantity',  called 
the  'bulk,'  which  is  not  present,  and  there  is  no  opportunity  for  a  per- 
sona) examination.  To  constitute  such  sale,  it  must  appear  that  the 
parties  contracted  solely  with  reference  to  the  sample,  and  mutually 
understood  that  they  were  so  dealing  in  regard  to  the  quality  of  the 
bulk."  Day  v.  Eaguet,  14  Minn.  273.  And  the  question  whether 
the  sale  is  by  sample  is  always  one  of  fact  for  the  jury,  to  be  deter- 
mined by  all  the  circumstances  of  the  case,  with  a  view  to  the  ascer- 
tainment of  the  intention  of  the  parties  respecting  the  transaction. 
Beirne  «.  Dord,  5  N.  Y.  95,99,  55  Am.  Dec.  321.  The  findings  of  the 
court,  we  may  assume,  have  fixed  the  character  of  the  transaction  as  a 
sale  by  sample.  It  is  said  to  be  a  general  rule  that  in  all  sales  of 
goods  really  by  sample  there  is  an  implied  warranty  attending  the 
transaction  that  the  bulk  is  equal  in  quality  to  the  sample  exhibited, 
Benjamin,  Sales  (Bennett's  Ed.),  §  648,  and  American  Notes,  p.  641, 
subd.  14 ;  2  Schouler,  Pers.  Prop.  §  360.  The  rule  is  stated  broader 
by  some  authorities.  Mr.  Story  saj's:  "A warranty  is  implied  that  the 
bulk  corresponds  to  the  sample  in  nature  and  quality."  Story,  Sales, 
§  376.  Mr.  Lawson  says  in  a  note  to  Reynolds  v.  Palmer,  21  Fed.  435, 
454 :  "  It  is  laid  down  in  a  large  number  of  cases,  and  may  be  consid- 
ered as  well-settled  law,  that  on  the  sale  of  goods  by  sample  there  is  an 
implied  warranty  that  the  goods  sold  shall  be  equal  in  quality  as  well 
as  of  the  same  kind  as  the  sample  produced."  Chancellor  Kent  says : 
"  Such  a  sale  amounts  to  an  implied  warranty  that  the  article  is  in 
bulk  of  the  same  kind,  and  equal  in  quality  with  the  sample."  2  Kent, 
Comm.  *481.  Pennsylvania  holds  to  a  modified  rule  which  limits  the 
implied  warranty  to  the  species  or  kind,  and  inhibits  its  application  to 
quality,  which  rule  is  supposed  to  be  an  exception  to  the  one  obtaining 
elsewhere.  Boyd  v.  Wilson,  83  Pa.  St.  319,  and  American  Notes  to 
Benjamin,  Sales,  supra  ;  Tied.  Sales,  §  188 ;  Bradford  v.  Manly,  13 
Mass.  139,  7  Am.  Dec.  122.  So,  in  Pope  v.  AUis,  115  U.  S.  372,  6  Sup. 
Ct.  69,  it  is  said  that  the  sale  "■  amounts  to  an  undertaking  on  the  part 
of  the  seller  with  the  buyer  that  all  of  the  goods  are  similar,  both  in  na- 
ture and  quality,  to  those  exhibited ;  and,  if  they  do  not  correspond, 
the  buyer  may  refuse  to  receive  them,  or,  if  received,  he  may  return 
them  in  a  reasonable  time  allowed  for  examination,  and  thus  rescind 
the  contract."  We  take  it  that  the  broader  acceptation  of  the  rule  is, 
under  the  authorities,  the  better  one,  and  that  the  implied  warranty  is 
both  of  the  kind  and  qualitj'.  Necessarilj',  there  is  a  condition  attend- 
ing such  a  transaction  that  the  buyer  shall  have  a  reasonable  and  fair 
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opportunity  of  comparing  the  bulk  with  the  sample,  and  of  determin- 
ing therefrom  for  himself  whether  or  not  it  is  really  of  the  same  nature 
and  qualit}'  as  represented.  This  condition  maj'  be  regarded  as  funda- 
mental, and  absolute  acceptance  on  the  part  of  the  buyer  cannot  be 
expected  or  enforced  without  he  be  given  or  may  have  exercised  such 
privilege.  Technically  considered,  a  warranty  is  a  collateral  or  inde- 
pendent undertaking,  for  a  breach  of  which  the  remedy  sounds  only  in 
damages ;  but  a  condition  is  of  the  very  essence  of  the  contract.  If 
precedent,  there  is  a  remedy  by  repudiation ;  if  subsequent,  one  exists 
by  rescission,  and  these  avoid  the  contract.  Cochran,  J.,  in  Gunther 
V.  Atwell,  19  Md.  157,  says  :  "  Strictly  speaking,  a  contract  of  sale  by 
sample  is  not  a  warranty  of  quality,  but  an  agreement  of  the  seller  to 
deliver,  and  the  buyer  to  accept,  goods  of  the  same  kitid  and  quality  as 
the  sample.  The  identity  of  the  goods  sold  in  kind,  condition,  and 
quality  with  that  of  the  sample  is  of  the  essence  of  the  contract ;  and, 
where  the  goods  sold  do  not  correspond  with  the  sample,  there  would 
seem  to  be  no  performance  of  the  contract."  In  Beirne  v.  Dord,  supra, 
it  is  held  that,  "  when,  a  contract  for  the  sale  of  goods  is  made  by 
sample,  it  amounts  to  an  undertaking  on  the  part  of  the  seller  with  the 
purchaser  that  all  the  goods  are  similar  both  in  nature  and  quality  to 
those  exhibited  ;  and,  if  they  be  not,  the  purchaser  may  either  rescind 
the  contract  by  returning  the  goods  in  a  proper  time,  or  keep  them, 
and  recover  damages  for  the  breach  of  such  warranty."  To  the  same 
effect  is  Pope  v.  AUis,  supra,  and  Jones  v.  George,  61  Tex.  345.  So 
in  Morse  v.  Brackett,  98  Mass.  209,  48  Am.  Rep.  280,  it  is  held  that  a 
sale  of  personal  property  with  warranty  may  be  treated  as  a  sale  upon 
condition  subsequent,  at  the  election  of  the  vendee,  who  may  rescind 
the,  sale,  and  return  the  property  upon  a  breach  of  the  warranty.  Mr. 
Eussell,  in  10  Am.  &  Eng.  Enc.  Law,  165,  saj's :  "  In  a  sale  hy  sam- 
ple there  is  usually  an  implied  warranty  —  more  properly,  a  condition 
precedent  —  that  the  bulk  of  the  goods,  when  delivered,  shall  conform 
to  the  sample  by  which  the  sale  is  made  in  kind,  character,  and  qual- 
ity." And  Mr.  Tiedeman  has  reached  the  conclusion  that  the  implied 
provision  for  correspondence  of  the  bulk  with  the  sample  or  description 
operates  both  as  a  condition  and  as  a  warranty.  Tied.  Sales,  §§  197, 
215.  Such  is  certainly  the  effect  of  the  authorities,  when  the  remedies 
which  are  applied  and  held  pertinent  are  taken  into  account. 

The  implied  warranty  is  effective  to  defeat  the  sale  if  the  contract  is 
executory,  as  a  breach  in  the  delivery  of  goods  of  the  kind  and  quality 
indicated  by  the  sample  will  furnish  a  justification  or  defence  for  refus- 
ing to  accept  them.  Tied.  Sales,  §  180  ;  Morse  v.  Stock-Yard  Co.,  21  Or. 
289,  14  L.  R.  A.  157,  28  Pac.  2.  So,  also,  is  it  effective  after  delivery 
has  been  made  or  the  purchase  price  paid,  and  the  sale  has  become  ex- 
ecuted, as  affording  ample  cause  for  returning  the  goods  and  rescinding 
the  contract,  and  thus  avoiding  the  sale.  The  purchaser  may  there- 
upon sue  for  the  purchase  price,  as  well  as  for  damages  for  a  non-compli- 
ance with  the  implied  undertaking.     Wolcott  v.  Mount,  36  N.  J.  Law, 
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262,  13  Am.  E.  438 ;  Gunther  «.  Atwell,  19  Md.  157  ;  Beirne  v.  Dord, 
5  N.  Y.  95  ;  Pope  v.  Allis,  115  U.  S.  372.  It  is  but  a  natural  and  just 
inference  from  such  a  contract  that  the  seller  is  bound  to  deliver  that 
which  he  has  promised,  or,  having  assumed  to  perform,  that  he  has 
produced  in  kind  and  quality  such  as  he  has  undertaken  should  be  pro- 
duced, and,  if  he  has  done  neither  of  these,  he  has  not  performed.  To 
use  the  illustration  of  Lord  Abinger :  "  If  a  man  offers  to  buy  peas  of 
another,  and  he  sends  him  beans,  he  does  not  perform  his  contract 
But  that  is  not  a  warranty.  There  is  no  warranty  that  he  should, 
sell  him  peas.  The  contract  is  to  sell  peas,  and,  if  he  sells  him  anj'- 
thing  else  in  their  stead,  it  is  a  non-performance  of  it."  Chanter  v. 
Hopkins,  4  Mees.  &  W.  399.  To  extend  the  illustration,  the  delivery 
of  damaged  or  decayed  peas  would  not  be  a  fulfilment  of  an  undertak- 
ing to  deliver  sound  ones.  That  which  is  delivered  is  not  the  same 
article  as  the  one  offered,  and,  unless  there  is  identity  in  kind  and  qual- 
ity, the  purchaser  is  not  bound  to  accept.  This  condition  is  of  the  very 
essence  of  the  contract,  and  is  precedent  to  any  obligation  on  the  part 
of  the  purchaser  to  pay.  Pope  v.  AUis,  supra,  and  2  Schouler,  Pers. 
Prop.  §  316.  The  plaintiff  offered  a  specific  car  load  of  wheat.  This 
he  represented  by  the  sample  to  be  of  a  certain  superior  species,  known 
as  "  Blue  Stem."  Now,  if  it  should  transpire  that  the  car  contained 
barley  instead  of  wheat,  it  would  not  be  contended  that  the  transaction 
effected  a  sale  of  the  barley ;  and  so,  if  the  wheat  should  be  of  the 
Chili  Club,  or  some  other  distinct  variety,  or  of  an  inferior  quality,  it 
could  not  be  more  effective  for  the  purpose.  So  that  the  implied  war- 
rantj'  is  something  more  than  the  term  imports  by  its  technical  significa- 
tion, and  its  effect  is  to  subjoin  a  condition  the  nonfulfilment  of  which 
will  void  the  contract  at  the  option  of  the  purchaser,  who  may  place 
the  goods  at  the  disposal  of  the  seller,  and  thereby  rescind  it.  Pre- 
vious dealings  of  the  parties,  if  considered,  are  in  exact  harmony  with 
the  idea  of  an  implied  warranty,  pure  and  simple,  as  the  plaintiff  has 
accepted  the  i-eturns  of  the  defendants  without  question. 

Now,  as  to  the  question  of  title  :  The  rule  is  such  that,  if  the  seller 
fully  performs  by  a  delivery  of  goods  of  the  kind  and  quality  agreed 
upon,  the  property  therein  passes  at  once  to  the  purchaser,  as  in  such 
case  he  would  have  no  right  to  refuse  to  accept  them.  The  principle 
is  recognized  in  Boothby  v.  Plaisted,  51  N.  H.  436,  2  Am.  E.  140. 
The  case  made  there  was  that  the  agent  of  plaintiffs,  a  New  York  firm, 
called  upon  the  defendant  in  Portsmouth,  with  samples  of  liquors  ;  and 
the  defendant  ordered  such  as  he  desired,  but  it  was  agreed  that,  when 
the  liquors  arrived  at  the  store  of  the  defendant,  he  might  examine 
them,  and,  if  not  according  to  sample,  he  need  not  accept  them.  The 
defendant  left  it  with  the  agent  to  select  the  line  of  transportation  for 
the  liquors  from  New  York  to  Portsmouth,  but  paid  the  freight.  Sar- 
gent, J.,  speaking  for  the  court,  said :  ' '  Here  was  a  contract  for  sale 
and  delivery  in  New  York  of  a  certain  description  of  goods  as  per 
sample.     If  the  plaintiffs  performed  their  part  of  the  contract  fully  by 
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delivering  at  the  time  and  place  agreed  the  article  which  they  agreed  to 
furnish,  then  it  became  at  once  the  property  of  the  defendant,  and  he 
would  ordinarily  have  no  right  to  refuse  to  accept  it."  Hence  it  was 
held  that  the  sale  was  completed  in  New  York  and  not  in  New  Hamp- 
shire. As  in  harmony  with  this  view,  see  Magee  v.  Billingsley,  3  Ala. 
698,  MeCarty  v.  Gordon,  16  Kan.  35,  and  Gill  v.  Kaufman,  id.  571. 
This  court  has  recognized  the  same  principle  in  Brigham  v.  Hibbard, 
28  Or.  387,  43  Pac.  383,  wherein  Chief  Justice  Bean  says:  "Where 
the  contract  itself  is  valid,  a  delivery  pursuant  to  its  terms,  at  the  place 
and  in  the  manner  agreed  upon,  if  the  goods  conform  to  the  con- 
tract, will  sustain  an  action  for  goods  sold  and  delivered,  without  any 
formal  acceptance  by  the  buyer.  .  .  .  The  buj'er  has  a  reasonable  time 
after  the  delivery  in  which  to  examine  the  goods,  and,  if  they  are  not 
of  the  kind  and  quality  ordered,  he  may  refuse  to  accept  them,  and 
thereby  rescind  the  contract ;  but  this  right  does  not  prevent  the  title 
from  passing,  nor  a  recovery  by  the  seller  in  an  action  for  goods  sold 
and  delivered,  if  in  fact  they  do  conform  to  the  terms  of  the  contract." 
This  case  is  followed  in  Johnson  v.  Hibbard,  29  Or.  188,  54  Am. 
St.  E.  787,  44  Pac.  288,  wherein  it  is  said:  "But,  in  order  that  the 
title  may  pass  at  this  juncture  of  the  transaction,  the  goods  must  eon- 
form  as  to  quantity  and  quality  with  the  specifications  of  the  order. 
If  they  did  not  so  correspond,  then  an  acceptance  by  the  purchaser 
would  be  necessary  to  complete  the  sale  ;  otherwise,  not."  These  cases 
were  concerning  goods  to  be  manufactured  to  correspond  to  sample, 
and  it  was  determined  that  the  delivery  to  the  carrier  selected  by  the 
consignee  was  a  delivery  to  the  consignee  himself.  Hence  we  take  it 
that,  if  the  conditions  of  the  contract  touching  the  kind,  quantity,  and 
quality  of  the  personal  property  contracted  to  be  delivered  comports 
with  the  undertaking  in  this  regard,  the  title  passes  with  delivery  where 
no  other  conditions  are  imposed,  and  that  acceptance  in  such  instance 
is  not  a  condition  precedent  thereto.  The  condition  precedent  consists 
in  a  delivery  of  the  kind,  quantity,  and  quality  specified ;  not  in  the 
acceptance,  unless  some  particular  manner  of  acceptance  is  agreed 
upon,  and  the  passing  of  title  is  made  to  depend  upon  that  specific  per- 
formance. But  a  specification  of  this  latter  nature  does  not  attend  the 
ordinary  sale  by  sample. 

The  right  of  inspection  is  a  condition  of  the  contract,  but  whether  it 
is  precedent  or  subsequent  depends  in  a  great  measure  upon  the  terms 
of  sale.  If  the  title  has  passed,  it  is  subsequent ;  and  perhaps  in  any 
event,  under  ordinary  circumstances,  the  buyer  must  be  accorded  the 
privilege  before  he  can  be  required  to  pay.  But,  like  other  sales,  a 
sale  by  sample  depends  largely  upon  the  intention  of  the  parties,  as  it 
concerns  the  passing  of  the  title ;  and  while  the  circumstance  of  the 
right  of  inspection  and  acceptance  constitutes  an  element  ot  the  con- 
tract, and  may  be  considered  in  determining  the  intention  of  the  par- 
ties, it  is  not  always  controlling.  The  finding  of  the  court  touching 
the  intention  of  the  parties  in  this  regard  is  explicit.    It  is  "  that  the 
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intent  of  the  plaintiff  in  indorsing  and  delivering  the  bill  of  lading  was 
to  transfer  as  vendor  to  the  defendants,  as  purchasers,  the  possession 
and  control  of  the  wheat  thereby  represented :  and  the  intent  of  the 
defendants  in  taking  said  bill  of  lading  was  to  accept  and  receive 
possession  of  said  wheat,  as  purchasers  of  the  same."  Now,  as  a  re- 
sult of  the  views  herein  expressed,  and  this  finding,  if  the  wheat  thus 
delivered  was  of  the  kind  and  quality  as  represented  by  the  sample, 
there  is  no  doubt  but  that  the  sale  was  executed,  and  that  the  title  to 
the  property  passed  to  the  purchasers  if  the  indorsement  and  transfer 
of  the  shipping  receipt  constituted  a  delivery  thereof;  and  as  the  loss, 
when  the  propert}-  is  destroyed,  must  fall  upon  him  who  is  the  owner, 
it  would  consequently  fall  upon  the  defendants.  As  a  logical  deduc- 
tion, the  defendants  might  have  defeated  the  action  if  it  had  been  made 
to  appear  that  the  wheat  was  not  in  kind  and  quality  as  represented  by 
the  sample;  but  this  question  was  waived,  and  they  have  relied  exclu- 
sively upon  the  right  of  inspection  and  acceptance  as  a  condition  prece- 
dent to  the  right  of  recovery.  In  this  case,  by  the  passing  of  title,  the 
condition  became  a  condition  subsequent;  and,  the  property  having 
been  lost,  the  opportunity  for  examination  and  acceptance  has  become 
impossible;  but,  the  title  having  passed,  the  loss  must  fall  upon  those 
with  whom  it  vests,  and  hence  the  duty  to  pay  for  that  which  has  been 
lost. 

A  delivery  may  be  constructive,  such  as  a  delivery  of  the  key  to  a 
warehouse  or  depositorj'  wherein  the  goods  are  kept  or  stored,  or  it 
may  be  by  a  transfer  and  indorsement  of  a  warehouse  receipt  for  the 
goods,  or  bill  of  lading  showing  their  shipment  and  consignment.  This 
is  so  elementary  that  it  seems  scarcely  necessary  to  cite  authorities. 
In  Webster  v.  Granger,  78  111.  230,  it  is  held  that  where  goods  in  the 
hands  of  a  carrier  are  sold  by  sample,  and  a  delivery  ticket,  in  the 
form  of  an  order,  by  the  proper  railroad  or  station  agent,  to  deliver 
the  goods  therein  described  to  the  person  therein  named  as  bearer,  is 
delivered  to  the  purchaser  with  a  sample,  the  title  of  the  goods  is 
thereby  completely  vested  in  the  purchaser;  and,  if  they  are  after- 
wards destroyed,  it  is  his  loss,  and  he  is  liable  for  the  price  agreed 
upon.  See,  also,  Michigan  Central  Railroad  Co.  v.  Phillips,  60  111. 
190  ;  Gibson  v.  Stevens,  8  How.  (49  U.  S.)  383  ;  2  Kent,  Comm.  *500. 
Such  a  constructive  delivery  is  sufficient  to  take  the  case  out  of  the 
statute  of  frauds.  Chancellor  Kent  says:  "We  think  the  common 
law  very  reasonably  fixes  the  risk  where  the  title  resides ;  and  when 
the  bargain  is  made,  and  rendered  binding  by  giving  earnest,  or  by 
part  payment,  or  part  delivery,  or  by  a  compliance  with  the  requisi- 
tions of  the  statute  of  frauds,  the  property,  and  with  it  the  risk,  at- 
taches to  the  purchaser."  2  Kent,  Comm.  *499.  In  the  present  case 
the  wheat  was  consigned  by  bill  of  lading  or  shipping  receipt  by  Kemler 
to  the  plaintiff.  This  was  plaintiff's  indicia  of  title,  and  this  he  in- 
dorsed and  transferred  to  defendants,  with  the  sample  of  wheat  exhib- 
ited ;    and  with  these  they  assumed  full  and  complete  control  of  the 
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wheat,  and  thenceforth  directed  its  disposal.  Such  a  delivery  was 
evidently  as  good  and  complete  as  the  circumstances  of  the  case  would 
admit,  and  was  sufficient  to  pass  the  possession  and  title,  and  satisfied 
the  statute.  See,  also,  Eemiek  v.  Sandford,  120  Mass.  309,  316  ; 
Cunningham  v.  Ashbrook,  20  Mo.  554 ;  Somers  v.  McLaughlin,  57 
Wis.  368,  15  N.  W.  442.  These  considerations  affirm  the  judgment 
below,  and  it  is  so  ordered. 


BEATTY  ET  AL.  V.  HOWE  LUMBER   CO. 

77  Minn.  272  :  79  N.  W.  1013.     1899. 

Buck,  J.  This  action  is  brought  to  recover  damages  for  the  violation 
of  the  terms  and  conditions  of  a  written  contract,  made  between  the 
parties,  and  dated  September  8,  1897,  a  copy  of  which  is  set  out  and 
made  a  part  of  the  complaint.  The  substance  of  the  contract  is  that 
plaintifls,  the  Beattys,  as  parties  of  the  first  part,  agreed  with  the  Howe 
Lumber  Company,  as  party  of  the  second  part,  to  cut  a  certain  amount 
of  pine  lumber,  and  boom  and  deliver  to  the  latter,  in  Vermillion  Lake, 
as  early  as  April  10,  1898,  all  merchantable  pine  timber  on  and  belong- 
ing to  certain  land  in  St.  Louis  countj^,  Minn.,  for  which  said  lumber 
compan}^  agreed  to  pay  plaintiffs  the  sum  of  $4  per  thousand  for  all 
Norway  logs,  and  $6.50  per  thousand  for  all  white  pine  logs,  payments 
to  be  made  as  follows  :  Two  dollars  per  thousand  on  the  25th  daj^  of  the 
month  following  the  month  in  which  said  logs  are  delivered ;  an  addi- 
tional $1  per  thousand  April  10, 1898  ;  and  the  balance  of  the  purchase 
price  July  10, 1898.  But,  as  a  small  portion  of  the  logs  were  to  be  deliv- 
ered at  a  small  lake  elsewhere,  the  lumber  company  was  to  retain  and 
hold  back  25  cents  per  thousand  feet  of  the  first  payment  of  the  pur- 
chase price  of  said  logs  till  they  were  delivered  at  a  point  known  as 
the  "  Big  White  Eock,"  where  the  lumber  company  would  fasten  its 
tug  to  the  raft,  and  the  final  payment  was  not  to  be  made  till  said  logs 
were  delivered  at  said  point.  The  contract  contains  other  provisions  as 
to  length  of  logs,  doing  the  work,  quality  of  logs,  furnishing  necessary 
chains,  breaking  of  booms,  scaling  of  logs,  and  lienable  claims.  It 
also  contained  this  provision  :  — 

"  It  is  further  agreed:  Whereas  the  second  party  has  looked  over  certain 
lands,  to  wit,  section  36,  township  64,  range  19,  and  southeast  quarter  of  sec- 
tion 26,  in  township  65,  range  19,  with  a  view  to  procuring  the  pine  on  said 
lands:  If  the  second  partj'  procures  the  logs  on  both  or  either  of  said  tracts, 
then  the  first  party  is  to  cut,  boom,  and  deliver  said  logs  to  second  party  within 
times  hereinbefore  stated  for  the  sum  of  $4.50  per  thousand  feet ;  payments 
to  be  made  the  same  as  hereinbefore  stated.  If  the  first  party  procures  the 
logs  on  both  or  either  of  said  tracts,  then  they  are  to  cut,  boom,  and  deliver 
said  logs  to  second  party  within  the  same  times  hereinbefore  stated,  and  sec- 
ond party  to  pay  therefor  the  sum  of  S6.50  for  white  pine  and  $4.50  for  Nor- 
way, at  same  time  and  in  same  amounts  as  hereinbefore  stated." 
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After  making  said  agreement  the  defendant  procured  the  pine  on 
said  section  36,  and  section  26,  and  notified  plaintiffs  thereof,  and 
requested  plaintiffs  to  cut,  boom,  and  deliver  said  pine  pursuant  to 
the  terms  of  said  agreement ;  and  plaintiffs  entered  into  the  perform- 
ance thereof,  and  continued  to  cut,  boom,  and  deliver  said  pine,  and 
cut  and  delivered  more  than  1,000,000  feet  thereof,  and  on  February 
25,  1898,  there  became  due  on  said  contract  to  plaintiffs,  $1,750,  when 
plaintiffs  demanded  that  the  amount  due  for  the  pine  delivered  during 
the  month  of  January,  1898,  be  calculated  and  ascertained,  and  plain- 
tiffs paid  therefor,  which  defendant  refused  to  do,  and  thereupon  plain- 
tiffs abandoned  the  contract. 

There  are  three  causes  of  action  alleged  in  the  complaint.  The  first 
one  has  been  answered  bj'  the  defendant  on  the  merits,  and  the  issue 
thereby  formed  is  still  pending.  For  the  second  cause  of  action  plain- 
tiffs reallege  so  much  of  the  first  cause  of  action  as  we  have  herein 
recited,  and  further  allege  :  — 

"  That  at  the  time  of  entering  into  said  agreement,  and  at  all  times,  it  was 
understood  between  plaintiffs  and  defendant  that  it  would  be  necessaiy  for 
plaintiffs  to  secure  large  quantities  of  supplies  necessary  for  carrying  on  the 
work,  and  that  it  would  be  necessary  for  plaintiffs  to  secure  such  supplies 'on 
their  credit,  and  to  pay  for  the  same  to  the  persons  from  whom  they  should  be 
purchased  with  the  moneys  agreed  by  defendant  to  be  paid  to  plaintiffs  on  the 
25th  of  each  month  as  aforesaid,  and  for  that  reason  it  was  provided  by  the 
terms  of  said  agreement  between  plaintiffs  and  defendant  that  defendant 
should  make  the  payments  provided  for  by  said  agreement  on  the  25th  day  of 
each  month  for  all  pine  delivered  during  the  preceding  month,  and  accord- 
ingly plaintiff's  did  purchase  on  their  credit,  prior  to  said  25th  day  of  February, 
1898,  large  quantities  of  supplies  necessary  for  carrying  on  said  work,  and 
agreed  to  pay  for  said  supplies  on  the  25th  day  of  February,  1898 ;  and  by 
reason  of  defendant's  refusal  to  pay  to  plaintiffs  the  amount  due  them  on  the 
25th  day  of  February,  1898,  as  aforesaid,  plaintiffs  were  unable  to  pay  for  the 
supplies  which  had  been  purchased  by  them  as  aforesaid  prior  to  the  25th 
day  of  February,  1898,  and  were  unable,  by  reason  thereof,  to  purchase  or  pro- 
cure supplies  necessary  for  continuing  said  work  of  cutting,  booming,  and 
delivering  said  pine  from  and  after  the  25th  day  of  February,  1898 ;  and  by 
reason  of  defendant's  failure  to  pay  to  plaintiffs  the  amount  due  them  as  afore- 
said on  the  25th  day  of  February,  1898,  and  the  inability  of  plaintiffs  to  pro- 
cure supplies  necessary  for  carrying  on  said  work  after  said  date,  plaintiffs 
could  not  continue  after  said  25th  day  of  February,  1898,  to  perform  said 
work,  and  were  compelled  to,  and  did,  thereupon  cease  to  cut  and  deliver  said 
pine,  except  that,  for  the  purpose  of  saving  and  preserving  certain  pine  logs 
which  were  then  lying  in  .the  woods,  plaintiffs  continued  for  a  period  to  haul 
said  last-mentioned  logs  to  the  water  with  a  few  teams  and  men." 

The  plaintiffs  further  allege  that,  by  reason  of  the  failure  of  defend- 
ant to  pay  them  said  sum  of  $1,750  due  them,  they  were  prevented  from 
completing  said  contract,  as  they  otherwise  would  have  done,  on  Feb- 
ruary 25,  1898,  and  they  thereby  abandoned  said  contract,  and  have 
never  since  performed  any  service  upon  it,  and  that  by  reason  of  defend- 
ant's breach  of  said  contract  they  have  sustained  damages,  in  the  loss 
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of  profits  which  they  would  have  made,  amounting  to  several  thousand 
dollars.  The  third  cause  of  action  sets  out  that,  after  plaintiffs  aban- 
doned the  contract,  they  owed  various  sums  of  money  to  laborers  whO' 
had  been  employed  by  them  in  the  performance  of  the  contract  prior  to 
February  25,  1898  ;  that,  after  said  time,  for  the  purpose  of  preserving 
plaintiffs'  credit,  and  preventing  the  filing  of  liens  upon  the  logs,  it  was 
agreed  between  plaintiffs  and  defendant  that,  if  plaintiffs  would  give 
an  order  to  pay  said  labor  claims,  defendant  would  forthwith  pay  the 
same,  and  charge  the  same  to  the  amount  claimed  to  be  due  from 
defendant  to  plaintiffs  for  services  theretofore  rendered,  and  sued  for 
in  the  first  cause  of  action ;  that  plaintiffs  gave  defendant  an  order 
to  pay  these  claims,  but  plaintiffs  allege,  on  information  and  belief, 
that  defendant  neglected  to  pay  the  claims,  wherebj'  plaintiffs'  credit 
was  greatly  damaged,  in  the  sum  of  $3,000.  Defendant  demurred, 
separately,  to  the  second  and  third  causes  of  action  set  forth  in  the 
complaint,  upon  the  ground,  in  each  case,  that  they  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrers  were  argued 
in  the  lower  court,  and  both  were  overruled.  From  the  order  overrul- 
ing the  demurrers,  defendant  appeals. 

It  is  apparent  that  the  main  controversy  is  over  the  second  cause  of 
action,  viz.,  for  anticipated  profits.  The  appellant  insists  that  by  the 
very  terms  of  the  written  contract  no  such  damages  were  contemplated 
by  the  parties  at  the  time  of  the  execution  of  said  contract.  The  con- 
tract was  made  a  part  of  the  complaint,  and  its  terms  would  control 
any  inconsistent  allegations  in  the  complaint.  Doud,  Sons  &  Co.  v.  Du- 
luth  Milling  Co.,  55  Minn.  53,  26  N.  W.  463.  Certainly  the  contract- 
itself  does  not  show  that  at  the  time  of  entering  into  the  contract  it  was 
understood  between  plaintiffs  and  defendant  that  it  would  be  necessary 
for  plaintiffs  to  secure  large  quantities  of  supplies  necessarj^  for  carry- 
ing on  said  work.  The  contract  speaks  for  itself.  Its  terms  constitute 
the  guide  for  each  party,  with  the  obligations  for  each;  but  there  is  no 
specified  liability  therein  stated  in  case  of  non-performance,  and  the 
terms  of  the  written  contract  cannot  be  changed  or  varied  b}'  what  the 
parties  are  alleged  to  have  understood  or  contemplated,  other  than  is 
warranted  by  the  terms  of  the  contract ;  and  hence  the  allegations  of' 
the  complaint  relative  to  such  understanding  are  immaterial,  and  con- 
stitute no  ground  for  a  cause  of  action.  Doud,  Sons  &  Co.  v.  Duluth 
Milling  Co. ,  supra. 

Did  the  mere  fact  that  the  defendant  failed  to  pay  the  first  instal- 
ment due  February  25,  1898,  create  such  a  breach  of  the  contract  as  to- 
authorize  the  plaintiffs  to  recover  anticipated  profits  on  the  unperformed 
part  of  the  work  ?  It  cannot  be  said  that  it  anywhere  appears  in  the 
complaint  that  defendant  in  any  manner  interfered  with  or  prevented 
plaintiffs  from  proceeding  with  the  work,  and  it  is  a  fair  inference 
ifrom  the  allegations  in  the  complaint  that  the  defendant  was  anxious 
for  them  to  continue  work  on  and  after  the  25th  day  of  Februarj-,  1898. 
There  was  no  denial  by  defendant  of  the  right  of  the  plaintiffs  to  con- 
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tinue  in  the  performance  of  the  service,  and  no  refusal  on  its  part  to  be 
bound  by  the  contract,  and  no  consent  to  plaintiffs'  abandonment  of  the 
contract ;  nor  was  there  any  refusal  on  the  part  of  the  defendant  to  re- 
ceive the  logs  which  plaintiffs  might  cut  and  deliver  in  the  future  under 
the  terms  of  the  contract.  It  is  doubtless  true  that  a  failure  to  pay  the 
instalment  due  was  a  breach  of  the  terms  of  the  contract,  and  they 
were  not  bound  to  wait  for  the  defendant  to  make  the  paj'ment,  and 
plaintiffs  then  had  the  right  to  abandon  the  contract,  or  they  might 
have  continued  to  perform  the  services,  and  have  brought  suit  for  the 
instalments  due.  Although  the  plaintiffs  abandoned  the  contract  on 
the  very  day  of  the  defendant's  failure  to  pay  them  the  instalments 
due,  yet  the  defendant  placed  no  obstacle  in  the  way  of  their  going  on 
with  the  work,  unless  a  failure  to  pa^'  the  instalment  due  can  be  so 
regarded.  But  there  is  nothing  in  the  contract  which  makes  a  failure 
to  pa3'  an  instalment  due  at  a  stated  time  a  condition  precedent  to  the 
further  prosecution  of  the  work,  and  which  made  its  non-payment  such 
a  violation  of  the  contract  as  to  authorize  the  other  partj'  to  abandon 
the  work,  and  sue  upon  it  as  for  having  been  prevented  from  complet- 
ing it  bj-  the  act  of  the  partj'  who  had  thus  failed  to  perform  such  con- 
dition precedent ;  and  hence  the  law  cannot  infer  such  a  consequence 
from  the  ordinary  obligation  to  pay  money  at  a  particular  time  or  upon 
the  completion  of  a  specified  part.     Palm  v.  Railroad  Co.,  18  111.  217. 

Numerous  other  authorities  sustain  this  position.  In  Wharton  &  Co. 
V.  Winch,  140  N.  Y.  287,  35  N.  E.  589,  it  is  said  that,  where  a  con- 
tract for  a  railroad  construction  provides  for  payment  in  instalments 
as  the  work  progresses,  a  failure  to  pay  an  instalment  when  due  is  not 
such  a  breach  of  the  entire  contract  as  to  authorize  the  contractor  to 
refuse  to  proceed  further,  and  to  recover  the  profits  which  he  would 
have  earned  had  the  contract  been  fully  performed ;  and  where  an 
action  is  brought  by  the  contractor  before  completion  of  the  contract, 
to  authorize  a  recovery  of  prospective  profits,  a  willingness  on  his 
part  to  complete  the  work,  and  a  refusal  of  defendant  to  be  further 
bound  by  the  contract,  or  on  abandonment  by  him,  must  appear.  In 
the  case  of  Keeler  v.  Clifford,  165  111.  544,  46  N.  E.  248,  it  is  held 
that,  upon  non  payment  of  an  instalment  due  under  a  contract,  the 
party  entitled  thereto  may  abandon  the  contract,  and  recover*  the 
amount  actually  due  thereunder,  but  he  cannot  recover  lost  profits 
on  abandonment,  unless  prevented  by  the  other  party  from  complet- 
ing the  contract.  In  Cox  v.  McLaughlin,  54  Cal.  605,  it  was  held 
that  a  mere  failure  to  pay  money  due  upon  the  contract  before  the 
completion  of  the  work  does  not  constitute  a  prevention  of  the  com- 
pletion of  the  work.  In  Bethel  v.  Improvement  Co.,  93  Va.  354,  25 
S.  E.  304,  it  is  held  that  the  loss  of  profits  for  the  unperformed  part  of 
a  contract  cannot  be  included  in  the  damage's  for  breach  of  the  contract 
by  mere  non-payment  for  the  part  performance,  even  if  that  prevented 
further  performance. 

We  think  that  these  cases  enunciate  the  correct  rule.     The  effect  of 
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the  default  was  to  give  the  plaintiffs  an  immediate  remedy  to  recover 
the  stipulated  amount,  but  this  remedy  was  not  inconsistent  with  their 
right  to  go  on  with  the  contract.  It  could  make  no  difference  with  the 
legal  liability  of  the  defendant  whether  the  plaintiffs  were  rich  or  poor. 
If  they  had  been  rich,  or  had  ample  means,  it  is  evident,  from  the 
record,  that  they  would  or  could  have  continued  to  perform  the  ser- 
vices ;  but  if  they  were  unable  to  go  on  with  the  work  solely  on  ac- 
count of  their  want  of  means,  or  because  of  defendant's  refusal  to 
pay  the  instalment  due  according  to  the  terms  of  the  contract,  the 
consequence  of  such  failure  is  a  question  of  law  for  the  court  upon  the 
admitted  or  proven  facts.  And  the  rule  of  law  which  in  some  instances 
permits  the  innocent  party  to  recover  damages  in  the  way  of  anticipated 
profits  rests  upon  the  fact  that  one  partj'  is'  prevented  by  the  act  of  the 
other  from  realizing  the  benefit  which  the  contract  furnishes  ;  but  a  de- 
nial of  this  right  does  not  rest  in  the  mere  default  in  the  payment  of  an 
instalment  when  it  becomes  due,  especially  when,  as  in  this  case,  there 
is  an  entire  absence  in  the  contract  of  any  legal  liability  contemplated 
by  the  parties  as  to  damages  for  anticipated  profits,  and  there  was  no 
denial  of  the]  legal  right  of  the  plaintiffs  to  proceed  in  the  performance 
of  the  contract  unaffected  by  the  conduct  or  default  of  the  defendant. 

There  is  no  merit  in  the  third  cause  of  action,  the  damages  alleged 
being  entirely  too  remote,  and  the  order  overruling  defendant's 
demurrer  to  the  second  and  third  causes  of  action  in  the  complaint 
is  reversed. 


WILSON   V.  WESTERN   FRUIT   CO. 

11  Ind.  App.  89 :  38  N.  E.  827.     1894. 

Gavin,  J.  .  .  .  Instruction  No.  1,  asked  by  appellant,  was  to  the 
effect  that,  if  there  was  a  valid  contract  for  the  purchase  of  the  ba- 
nanas to  be  shipped  to  appellee  by  rail,  and  appellants,  in  pursuance 
thereof,  delivered  them  on  board  a  car  at  New  Orleans,  consigned  to 
appellee  at  Ft.  Waj^ne,  Ind.,  this  completed  the  sale,  and  they  were 
then  subject  to  its  (defendant's)  "risk  on  account  of  loss  or  damage 
from  any  cause."  We  cannot  concur  in  this  statement  of  the  law.  In 
our  judgment,  it  was  the  duty  of  appellants,  in  any  event,  when  deliv- 
ering the  goods  for  shipment  by  a  common  carrier,  to  use  reasonable 
diligence  and  care  to  see  that  the  goods  were  safely  packed  in  proper 
manner  to  insure  a  safe  carriage,  and  the  risks  of  appellants'  negligence 
in  this  regard  were  not  imposed  upon  appellee  by  the  mere  delivery  of 
the  goods  to  the  carrier.  Counsel  seem  to  claim  in  argument,  as  in 
this  instruction,  that  all  that  was  required  of  appellants  was  to  deliver 
the  goods  to  the  carrier.  In  support  of  this  position,  he  relies  upon  the 
language  of  the  court  in  Bartlett  v.  Jewett,  98  Ind.  206,  wherein  it  is 
said :  "As  a  general  rule,  the  delivery  to  the  carrier  is  a  full  discharge 


§  8.]  buyer's  eights  against  third  parties.  699 

of  the  duties  of  the  seller."  Also:  "The  obligation  imposed  upon  a 
seller  by  the  contract  of  sale  is,  at  most,  to  place  the  goods  in  the 
hands  of  the  carrier,  receive  and  transmit  a  proper  bill  of  lading."  The 
language  there  used  must  be  construed  with  reference  to  the  case  in 
hand,  which  involved  simply  the  duty  of  the  vendor  to  insure  the  goods 
in  transit,  and  furnish  information  concerning  the  same.  If  a  vendor 
is  to  ship  a  set  of  dishes  to  his  vendee,  it  requires  no  argument  to  es- 
tablish that  his  duty  would  not  be  performed  by  putting  them  in  a  box, 
without  any  packing  to  prevent  breakage,  and  then  delivering  to  a  car- 
rier. .  .  .  Both  the  authorities  and  the  plainest  principles  of  justice 
and  fair  business  dealing  require  that  the  vendor  should  do  more  than 
deliver  the  articles  to  the  carrier.  It  was  held  as  early  as  Clarke  v. 
Hutchins,  14  East,  475,  that  it  was  the  duty  of  the  vendor  to  take  the 
usual  and  ordinary  precautions  to  insure  the  goods  a  safe  conveyance. 


HOSACK  V.  WEAVER. 
1  Yeates  (Pa.),  478.     1795. 

Replevin  for  a  gray  stallion.     Plea,  property  in  defendant. 

The  plaintiff  showed  his  property  in  evidence  by  three  witnesses,  and 
that  in  the  month  of  December,  1792,  the  stallion  was  either  lost  or 
stolen  out  of  his  wagon  in  an  inn  yard  in  Winchester,  in  Maryland. 
Afterwards,  in  January,  1794,  the  plaintiff  discovered  him  in  the  de- 
fendant's possession  in  Philadelphia,  claimed  him,  but  the  defendant 
refused  to  deliver  him  up. 

The  defendant  founded  his  claim  on  a  purchase  or  exchange,  made 
between  him  and  one  Patrick  Keating  in  the  horse  market  in  this  city, 
bona  fide  and  for  a  full  consideration,  on  the  19th  December,  1792 ; 
and  proved  that  he  had  been  publicly  shown  there,  two  or  three  mar- 
ket days  before  the  sale. 

The  court  gave  in  charge  to  the  jury,  that  the  credibility  of  the  wit- 
nesses, who  asserted  the  plaintiff's  property,  lay  wholly  with  them.  If 
they  had  no  good  reason  to  disbelieve  them,  the  verdict  should  be  for 
the  plaintiff,  with  such  damages  as  they  believed  that  he  had  really  sus- 
tained. In  England,  sales  in  fairs  or  markets  overt,  were  held  to  be 
binding  on  all  those  who  had  property  in  the  article  sold,  except  in  the 
cases  of  stolen  horses,  which  were  subjected  to  the  regulations  of  the 
statutes  of  2  Phil,  and  Mar.  and  31  Eliz.  2  Bl.  Com.  449.  This  efficacy 
of  markets  overt  arose  from  prescription,  and  was  part  of  the  ancient 
common  law.  But  in  this  government,  we  have  no  such  ancient  law  or 
custom.  On  the  contrary,  the  uniform  determinations  of  courts  of  jus- 
tice have  rejected  such  an  usage,  whenever  it  has  been  relied  on,  and 
great  inconveniences  would  arise  from  adopting  it.    We  think  these  res- 
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olutions  founded  in  honesty,  and  the  soundest  and  best  policy.  .  .  . 
The  jury  were  of  the  same  opinion,  and  found  a  verdict  for  the  plaintiff 
with  £60  damages  and  &d.  costs. 


GUmZBURG  V.   H.   W.   DOWNS   &  CO. 

165  Mass.  467:  43  N.  E.  195.     1896. 

Bill  in  equity  for  a  decree  establishing  plaintiff's  ownership  of  stock 
in  the  defendant  corporation.  Plaintiff's  title  to  the  stock  was  denied 
by  defendant  on  the  ground  that  the  sale  of  the  stock  at  auction  by  the 
pledgee  thereof  to  plaintiff  was  invalid. 

Allen,  J.  A  pledgee,  on  default  in  the  payment  of  his  debt,  may 
sell  the  pledged  property  at  public  auction,  giving  to  the  pledgor  notice 
of  the  time  and  place  of  sale.  "Washburn  v.  Pond,  2  Allen,  474  ;  Union 
Cattle  Co.  V.  International  Trust  Co.,  149  Mass.  492,  501,  21  N.  E. 
962.  But  in  making  such  sale  he  is  bound  to  exercise  reasonable  skill 
and  diligence  in  order  to  get  the  value  of  the  property.  Newsome  v. 
Davis,  133  Mass.  343 ;  Clark  v.  Simmons,  150  Mass.  357.  This  in- 
cludes the  fixing  of  a  reasonable  time  and  place  of  sale.  Markham  v, 
Jaudon,  41  N.  Y.  235,  243.  The  facts  reported  in  the  present  ease  are 
somewhat  meagre.  For  instance,  we  do  not  know  what  public  notice 
was  given  of  the  sale,  nor  whether  the  price  obtained  was  much,  if  any, 
below  the  value  of  the  shares.  We  are  much  inclined  to  think  the  place 
of  sale  was  an  unreasonable  one.  The  pledged  property  consisted  of 
over  one  third  of  the  whole  number  of  shares  in  a  small  Massachusetts 
corporation,  whose  whole  capital  stock  was  only  $16,000.  None  of 
the  stock  had  ever  been  sold  at  auction  in  New  York,  and  it  was  not 
listed.  It  did  not  appear  that  it  was  known  in  New  York.  The  note 
for  which  the  stock  was  pledged  was  made  and  delivered  in  Massachu- 
setts, and  was  payable  here,  and  the  pledge  was  made  here.  The 
pledgee  was  a  New  York  corporation.  Under  these  circumstances,  it 
.would  have  been  better  to  make  the  sale  in  Massachusetts. 

But  it  appears  that  the  Downs  Company,  which  was  the  pledgor,  and 
its  ofHcers,  whose  names  were  also  on  the  note,  all  received  notice  of 
the  proposed  sale  on  July  20,  1894,  and  the  sale  was  fixed  for  July  24th  ; 
and  the  pledgor  and  its  ofHcers,  after  the  receipt  of  the  notice,  did  not 
communicate  with  the  pledgee,  or  take  anj-  action  in  regard  to  the  said 
notice  or  the  proposed  sale.  Since  all  the  parties  whose  names  were 
on  the  note  had  notice  for  this  length  of  time,  and  omitted  to  make  any 
protest  or  objection  to  the  place  or  time  of  sale,  and  took  no  action 
whatever  in  regard  to  the  notice  or  proposed  sale,  we  think  this  omis- 
sion and  silence  amounted  to  a  waiver  of  objection  on  this  score,  and 
that  thej'  cannot  now  be  heard  to  complain  that  the  place  was  unreason- 
able.    See  Metcalf  v.  Williams,  144  Mass.  462,  455.     The  fact  that 
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there  was  onlj'  one  bidder  does  not  render  the  sale  invalid.  Learned  v. 
Geer,  139  Mass.  31.  On  the  facts  reported,  the  sale  was  valid,  and  the 
plaintiff  is  entitled  to  a  decree  in  his  favor. 

Decree  for  the  plaintiff. 


BANNERMAN  v.  WHITE. 
10  C.  B.  (N.  S.)  844.    1861. 

Erle,  C.  J.  In  this  case  the  plaintiff  obtained  a  rule  td  set  aside  the 
verdict  for  the  defendants,  and  enter  it  for  the  plaintiff,  on  the  ground 
that  the  stipulation  that  no  sulphur' had  been  used  in  the  growth  of  the 
hops  did  not  amount  to  a  condition  that  the  hops  might  be  rejected  if 
sulphur  had  been  used.  The  plaintiff  argued  that  the  contract  must  be 
so  construed  because  it  related  to  a  specifically  ascertained  chattel ;  and 
for  this  he  cited  some  expressions  in  the  judgment  of  Street  v.  Blay,  2 
B.  &  Ad.  456.  The  defendants,  on  the  other  hand,  contended,  that  the 
contract  here  in  question  was  an  executory  contract;  that  the  intention 
of  the  parties  governs  in  all  contracts  whatsoever ;  that  upon  the  evi- 
dence it  was  clear  that  the  stipulation  in  question  was  intended  by  these 
parties  to  be  a  condition;  and  that  the  case  of  Street  v.  Blay  had  no 
application. 

"We  propose  to  state  the  evidence  in  some  detail,  so  as  to  show  the 
meaning  of  the  finding  of  the  jurj-. 

At  the  close  of  the  trial,  the  jurj'  were  requested  to  give  specific 
answers  to  certain  questions.  Those  questions  comprised  all  that  was 
in  contest  between  the  parties,  and  cannot  be  properly  understood 
without  taking  them  in  combination  with  all  that  was  uncontested, 
and  keeping  present  to  the  mind  the  issue  to  which  they  relate. 

The  action  was  for  hops  sold  and  delivered.  The  first  plea  was,  in 
effect,  fraud,  viz.  that  the  plaintiff  induced  the  defendants  to  bu}'  by 
making  a  false  representation  that  no  sulphur  had  been  used,  and  so 
forth.  The  second  plea  was  non  assumpsit.  The  evidence  in  support 
of  the  first  plea  consisted  of  these  facts,  — that,  in  1854,  sulphur  had 
been  used  in  the  growth  of  hops,  and  the  brewers  affirmed  that  the 
hops  had  been  injured  therebj''  and  their  beer  spoiled ;  and  the  hop- 
merchants  had  given  notice  to  the  hop-growers  of  their  objection  to 
buy  hops  in  the  growth  of  which  any  sulphur  had  been  used :  and  the 
plaintiff  and  defendants,  each  knowing  these  facts,  met  and  treated  for 
the  contract  in  question,  the  samples  being  produced.  There  was  no 
substantial  variance  in  the  account  given  of  that  which  passed  at  the 
interview  when  the  contract  was  made.  There  were  six  witnesses 
present.  All  agreed  that,  before  the  price  was  asked,  the  defendant 
inquired  if  sulphur  had  been  used  in  the  growth.  The  three  witnesses 
for  the  defendants  stated  that  the  plaintiff  answered  distinctlj-  "no," 
and  that  the  defendants  said  they  would  not  ask  the  price  if  sulphur 
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had  been  used.  The  plaintiffs  witnesses  did  not  contradict  them,  but 
said  the  answer  was,  "  There  was  no  mould  this  year,  and  no  occasion 
to  use  any  sulphur,"  and  did  not  remember  that  the  defendants  had 
said  they  would  not  ask  the  price  if  anj'  sulphur  had  been  used.  The 
treaty  then  went  on,  and  eventuated  in  a  contract  to  sell  and  deliver 
the  bulk  in  accordance  with  the  samples  after  some  daj's  should  have 
elapsed.  The  hops  were  accordingly  sent,  and  corresponded  with 
sample,  and  were  weighed  and  delivered  into  the  defendants'  possession. 
Afterwards,  the  defendants  repudiated  the  hops,  and  proved  that  sul- 
phur had  been  used. 

The  uncontroverted  facts  were,  that  sulphur  had  been  used  on  five 
acres  out  of  three  hundred  ;  that  these  sulphured  hops  were  so  mixed 
with  the  unsulphured  as  to  be  undistinguishable ;  that  the  plaintiff 
represented  that  no  sulphur  had  been  used ;  that  the  defendants  would 
not  have  bought  the  hops  if  the}'  had  known  that  fact,  and  could  not 
sell  them  as  they  were,  in  the  ordinary  course  of  their  dealings  with 
their  customers. 

The  counsel  agreed  with  the  judge  that  there  were  two  principal 
questions  for  the  jury.  On  the  first,  the  contest  was  in  substance  con- 
fined to  the  point  whether  the  representation  was  wilfully  false :  and 
this  question  was  answered  by  the  jury  in  the  negative.  The  second 
question  then  became  material ;  and  it  was  framed  with  reference  to 
the  same  evidence,  and  on  the  assumption  that  the  same  facts  were 
undisputed, — the  term  "affirmation"  being  substituted  for  "repre- 
sentation," as  more  appropriate  to  a  matter  of  contract,  to  the  minds  of 
all  concerned  in  the  trial. 

Thus,  the  question  was,  —  "  Was  the  affirmation  that  no  sulphur  had 
been  used  intended  between  the  parties  to  be  part  of  the  contract  of 
sale,  and  a  warranty  by  the  plaintiff?" 

As  to  this,  it  was  contended  on  one  side  that  the  conversation  relat- 
ing to  the  sulphur  was  preliminary  to  entering  on  the  contract,  and  no 
part  thereof,  both  from  the  form  of  expression  and  also  from  the  writ- 
ten guarantee  which  was  shown  to  have  been  given.  On  the  other 
side  it  was  contended  that  the  whole  interview  was  one  transaction, 
that  the  intention  of  the  parties  was  alone  to  be  regarded,  that  the 
defendants  had  declared  the  importance  they  attached  to  the  inquiry, 
and  that  the  plaintiff  must  have  known  it.  And  the  jury  answered 
this  question  in  the  affirmative. 

The  effect  of  this  finding  of  the  jury,  taken  with  the  evidence,  is  now 
to  be  considered.  We  avoid  the  term  "  warrant}',"  because  it  is  used 
in  two  senses,  and  the  term  "  condition,"  because  the  question  is 
whether  that  term  is  applicable.  Then,  the  effect  is  that  the  defendants 
required,  and  that  the  plaintiff  gave  his  undertaking,  that  no  sulphur 
had  been  used.  This  undertaking  was  a  preliminary  stipulation ;  and, 
if  it  had  not  been  given,  the  defendants  would  not  have  gone  on  with 
the  treaty  which  resulted  in  the  sale.  Tn  this  sense  it  was  the  condi- 
tion upon  which  the  defendants  contracted ;  and  it  would  be  contrary 
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to  the  intention  expressed  by  this  stipulation  that  the  contract  should 
remain  valid  if  sulphur  had  been  used. 

The  intention  of  the  parties  governs  in  the  making  and  in  the  con- 
struction of  all  contracts.  If  the  parties  so  intend,  the  sale  mav  be 
absolute,  with  a  warrantj'  superadded ;  or  the  sale  may  be  conditional, 
to  be  null  if  the  warranty  is  broken.  And,  upon  this  statement  of  facts, 
we  think  that  the  intention  appears  that  the  contract  should  be  null  if 
sulphur  had  been  used :  and  upon  this  ground  we  agree  that  the  rule 
should  be  discharged.  Mule  discharged. 


JOHN  V.  FARWELL  CO.  v.  HILTON  et  al. 

84  Fed.  293.    1897. 

Seaman,  District  Judge.  The  action  is  replevin  for  goods  purchased 
by  the  assignor  under  fraudulent  representations  which  induced  the 
sale,  and  the  verdict  is  special,  rendered  by  direction  of  the  court,  find- 
ing in  favor  of  the  defendants  for  the  value  of  all  goods  purchased  on 
and  prior  to  March  23,  1897,  and  in  favor  of  the  plaintiff  for  all  the 
goods  which  were  purchased  after  that  date.  The  direction  of  a  ver- 
dict in  favor  of  the  defendants  for  the  value  of  the  goods  covered  by 
the  earlier  purchases  was  founded  wholly  upon  the  view  that  replevin 
could  not  be  maintained  because  payments  had  been  made  and  ac- 
cepted by  the  plaintiff  to  the  amount  of  $1,411, — which  were  made 
generally  upon  account  and  were  clearly  applicable  to  the  first  pur- 
chase of  goods,  embracing  the  invoices  down  to  and  including  March 
23,  1897,  —  and  there  was  neither  return  nor -tender  of  the  amount  so 
paid ;  and  this,  notwithstanding  the  undisputed  fact  that  goods  had 
been  sold  from  such  purchases  by  the  assignor  prior  to  his  assignment 
in  excess  of  the  amount  so  paid.  If  this  view  of  the  law  was  correct, 
or  even  if  it  appears  to  be  supported  by  the  weight  of  authority,  the 
verdict  should  not  be  disturbed,  as  I  should  deem  it  proper  to  leave  it 
for  determination  on  writ  of  error,  if  I  entertained  serious  doubt  as  to 
the  doctrine  applicable  in  such  case.  But  an  examination  of  the  au- 
thorities cited  for  and  against  the  proposition,  and  consideration  of  the 
grounds  which  lie  at  the  foundation  of  the  general  and  well-settled  rule 
that  the  statu  quo  must  be  restored  before  rescission  of  the  contract 
can  be  made  operative,  convince  me  that  the  case  in  that  regard  is 
within  one  of  the  recognized  exceptions  to  the  rule ;  and  that  tender  ^ 
of  the  amount  paid  on  account  of  the  purchases  was  not  essential  to 
rescission,  the  condition  precedent  for  replevin  of  the  goods  remaining 
on  hand,  because  it  appears  beyond  dispute  that  goods  included  in  the 
same  purchase,  and  not  found,  had  been  sold  by  the  vendee  exceeding 
the  aggregate  of  such  payments,  both  in  the  invoice  value  and  in  the 
amount  realized  from  such  sales. 
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The  general  doctrine  clearly  prevails  that  a  voidable  contract  cannot 
be  rescinded  in  part  wliile  affirmed  as  to  the  residue  ;  that  the  right  to 
treat  the  transaction  as  though  no  contract  were  entered  into  does  not 
allow  the  retention  of  anj-  advantages  derived  under  the  contract  rela- 
tion.    The  authorities  recognize  exceptions  to  this  rule,  although  the 
broad  exception  stated  in  Parson  on  Contracts  as  to  all  cases  in  which 
fraud  constitutes  the  ground  for  rescission  does  not  appear  to  have 
found  acceptance.     But  the  transaction  in  question  is,  in  my  opinion, 
1  entitled  to  exception  as  a  whole  by  reason  of  the  sales  by  the  vendee 
lout  of  his  fraudulent  purchase,  as  the  severance  is  his  act,  depriving 
I  the  defrauded  vendor  of  any  opportunity  to  exercise  his  election  to  re- 
Iscind  as  to  such  goods  ;  and  the  remittances  sent  to  the  vendor,  being 
h-eceived  before  discovery  of  the  fraud  and  within  the  invoice  value,  are 
Bustly  applicable  to  the  conversion  by  way  of  indemnity,  and  its  re- 
tention will  not,  under  the  circumstances,  be  treated  as  ratification  of 
[the  contract.    Assuming,  as  it  must  be  assumed  here,  that  the  purchase 
Vas  effected  through  the  fraudulent  representations  of  the  vendee,  he 
made  these  sales  in  perpetuation  of  that  fraud.     To  return  to  him  the 
amount  so  paid  over  would  operate  as  a  premium  upon  fraud,  giving 
him  all  the  benefits  at  the  expense  of  the  defrauded  party.     Instead  of 
restoring  the  statu  quo,  such  requirement  would  aggravate  the  injury 
and  contravene  the  purposes  of  the  rule.     In  Sisson  v.  Hill,  18  R.  I. 
212,  26  Atl.  196  ;  Sloane  v.  Shiffer,  156  Pa.  St.  59,  27  Atl.  67 ;  Scho- 
field  V.  Shiffer,  156  Pa.  St.  65,  27  Atl.  69  ;  Shoe  Co.  v.  Trentman,  34 
Fed.  620 ;  and  other  cases  cited  on  behalf  of  the  plaintiff,  —  similar 

[questions  were  clearly  presented,  and  repayment  or  tender  was  held 
unnecessary  to  effect  rescission  ;  and  I  am  of  opinion  that  the  conclu- 
sions there  reached  are  within,  and  not  opposed  to,  the  current  of  author- 
itj',  notwithstanding  the  note  to  that  effect  appended  to  Sisson  v.  Hill, 
18  R.  I.  212,  in  21  Lawy.  Rep.  Ann.  207,  26  Atl.  196.  The  case  of 
Thompson  v.  Peck,  115  Ind.  512,  18  N.  E.  16,  cited  as  holding  contra, 
is  clearly  distinguishable  in  the  fact  that  the  entire  consideration  which 
was  paid  or  received  upon  two  separate  contracts  was  retained  (the 
notes  being  held  prima  facie  paj-ment  in  that  State),  while  the  verdict 
gave  recovery  for  goods  derived  under  all  the  contracts  of  purchase 
inciiscriminatelj'.  Clearly,  no  ground  was  established  for  the  exception 
of  such  transactions  from  the  rule.  Neither  Stuart  v.  Hayden,  36  U.  S. 
App.  462,  18  0.  C.  A.  618,  and  72  Fed.  402,  nor  the  other  authorities 
cited  by  defendants,  seem  to  me  applicable  upon  the  state  of  facts 
shown  in  this  case.  I  am  constrained,  therefore,  to  the  opinion  that 
the  verdict  must  be  set  aside ;   and  it  is  so  ordered. 

The  motion  for  judgment  nan  obstante  veredicto  must  be  denied,  as 
the  case  is  not,  in  my  opinion,  within  the  line  to  which  such  action  is 
applicable.  Neither  is  the  verdict  in  such  shape  that  the  finding  in 
question  can  be  disregarded,  and  judgment  be  entered  for  the  plaintiff 
as  to  the  value  of  the  goods  in  the  first  purchase.  Let  orders  be  entered 
accordingly. 
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Marshall,  J.  There  is  no  dispute  as  to  the  facts  in  this  case. 
They  were  agreed  upon  between  the  parties  and  the  findings  of  the 
trial  court  are  in  substance  in  accordance  therewith.  The  question 
presented  is  one  of  law  and  may  be  stated  as  follows :  If  an  agent, 
appointed  for  a  fixed  period  to  receive  and  sell  merchandise  for  his 
principal  and  deliver  to  the  latter  at  the  end  of  such  period  all  goods 
left  and  pay  for  those  sold,  at  the  time  of  adjusting  his  accounts  at  the 
end  of  the  period,  pretends  to  produce  and  exhibit  all  goods  unsold, 
resulting  in  an  apparent  shortage  in  his  accounts,  representing  a  large 
amount  of  goods  which  should  be  on  hand  but  are  not,  indicating 
a  disposition  thereof  and  retention  or  use  of  the  proceeds  by  such 
agent,  and  subsequently  the  principal  takes  a  note  with  security  for 
a  portion  of  the  shortage  and  thereafter  discovers  that  such  agent  had 
propertj'  of  the  principal  in  a  neighboring  town  in  care  of  a'subagent, 
of  less  value  than  the  balance  of  goods  unaccounted  for  in  excess 
of  the  note  and  mortgage,  and  with  knowledge  of  the  facts  in  that 
regard  the  principal  forecloses  his  mortgage,  is  he  precluded  thereby 
from  reclaiming  the  goods  so  discovered  after  the  adjustment  of  the 
accounts?  The  theory  of  the  appellant  in  this  case  is  that,  if  adjusting 
the  accounts  with  Dowling  to  determine  what  goods  should  be  accounted 
for,  and  taking  the  note  and  mortgage,  constituted  an  election  to  treat 
the  value  of  those  unaccounted  for  as  an  indebtedness,  such  election 
being  made  on  the  supposition  that  all  unsold  goods  had  been  honestly 
disclosed,  when  the  contrary  appeared  defendant  was  entitled  to 
rescind  it ;  and  that  the  property  discovered  after  the  settlement,  being 
of  less  value  than  the  amount  of  the  note  and  mortgage,  the  enforce- 
ment of  such  mortgage  did  not  preclude  the  principal  from  claiming 
such  property.  The  theory  of  respondent,  which  seems  to  have 
been  also  the  one  adopted  by  the  trial  court,  is  that  defendant  could 
not  claim  the  goods  discovered  after  the  settlement  without  totally 
rescinding  such  settlement ;  that  it  was  a  necessary  prerequisite  to 
such  claim  that  the  defendant  should  have  returned  the  note  and 
mortgage  and  restored  the  agent  to  the  situation  existing  prior  to  the 
settlement,  and  that  the  enforcement  of  the  mortgage  with  knowledge 
of  the  facts  not  only  disabled  defendant  from  rescinding  the  settlement, 
but  constituted  a  distinct  ratification  of  the  acts  which  gave  the  agent 
the  status  of  a  debtor  for  goods  unaccounted  for  instead  of  a  bailee 
of  such  goods,  thereby  transferring  the  title  to  the  goods  to  such 
agent. 

The  doctrine  that  an  election  once  made  between  two  inconsistent 
remedies  is  binding  upon  the  elector  is  well  understood,  It  is  ele- 
mentary and  has  often  been  applied  by  this  court.     Warren  v.  Landry, 
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74  Wis.  144,  42  N.  W.  247;  Crook  v.  Bank,  83  Wis.  31,  52  N.  W. 
1131 ;  Bank  of  Lodi  v.  Washburn  Electric  Light-  &  Power-  Co.,  98 
Wis.  547,  74  N.  W.  363 ;  Franey  v.  Park  Co.,  99  Wis.  40,  74  N.  W. 
648;  Wirthi;.  Bartell,  89  Wis.  594,  62  N.  W.  408.  Also  the  excep- 
tion to  that  doctrine,  that  the  election  once  made,  without  negligence, 
in  ignorance  of  some  material  fact  as  to  which  the  opposite  part^'  owed 
the  duty  of  disclosure,  may  be  rescinded  within  a  reasonable  time  after 
the  discovery  of  the  truth  and  before  any  act  is  done  inconsistent 
with  the  exercise  of  that  right ;  and  further,  the  general  doctrine  that, 
as  a  prerequisite  to  rescission  by  one  person  to  a  contract  on  the  ground 
of  fraud,  such  person  must  restore  the  other  party  to  his  original 
situation  ;  that  the  rescission  must  be  in  toto,  and  that  the  restoration 
must  be  complete  as  well,  are  all  familiar.  Grant  v.  Law,  29  Wis. 
99;  Hyslip  u  French,  52  Wis.  513,  9  N.  W.  605;  Friend  Bros. 
Clothing  Co.  v.  Hulbert,  98' Wis.  183,  73  N.  W.  784.  The  governing 
idea  in  the  authorities  is  that  a  person  cannot  keep  the  consideration 
received  or  retain  to  himself  the  advantages  of  a  contract  and  at  the 
same  time  repudiate  it.  So  a  contract  once  made  or  ratified,  with 
knowledge  of  the  fact,  or  one  avoided  with  such  knowledge,  irrevocably 
fixes  the  rights  of  the  parties  unless  they  mutually  agree  to  change  it. 
"  Electio  semel  facta  non  patitur  regressum."  Moller  v.  Tuska,  87 
N.  Y.   166  ;  Pence  v.  Langdon,   99  U.  S.  578. 

To  the  foregoing  doctrine  there  is  a  well-recognized  exception  in 
many  jurisdictions,  including  this  State,  that  where  part  payment  has 
been  made  on  a  sale  contract  covering  various  articles  of  merchandise, 
the  vendor  may  rescind  the  sale  for  fraud  as  to  a  part  of  the  property 
and  reclaim  it  without  returning  the  amount  paid  on  the  contract 
if  the  value  of  the  goods  reclaimed  does  not  exceed  the  balance  due 
upon  the  entire  transaction.  Friend  Bros.  Clothing  Co.  v.  Hulbert, 
supra.  There  the  facts  were  that  Barney  &  Katzky,  by  false  repre- 
sentations as  to  their  financial  situation,  induced  plaintiff  to  sell  and 
deliver  to  them  on  credit  a  large  amount  of  merchandise.  Subsequently 
the  vendees  paid  a  considerable  amount  upon  their  purchase.  Later 
plaintiff  discovered  the  truth  as  to  the  vendees'  financial  ability,  and 
thereupon,  without  returning  or  oflTering  to  return  the  money  received, 
the  plaintiff  rescinded  the  sale  as  to  the  goods  not  sold  bj'  such  vendees 
and  then  in  the  hands  of  the  sheriff  who  had  levied  upon  the  same  for 
other  creditors  of  the  vendees,  such  goods  being  less  in  value  than  the 
balance  due  the  plaintiffs,  and  then  commenced  an  action  of  replevin 
against  such  sheriff  to  recover  possession  of  such  goods.  The  court 
sustained  the  action,  holding  that  the  plaintiff  was  entitled  to  rescind 
under  the  circumstances,  overruling  the  claim  of  the  defendant  that 
a  total  rescission  of  tlie  contract  between  the  vendor  and  vendee,  and 
return  of  the  money  paid  on  the  purchase  of  the  goods,  was  necessary 
to  a  reclamation  of  any  portion  of  them  by  the  vendor.  It  was  then, 
and  is  now,  well  recognized  that  the  ruling  was  an  innovation,  to  some 
extent,  for  the  doctrine  that  there  must  be  a  rescission  in  toto  and 
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a  return  of  everything  of  value  received  upon  the  sale  in  order  to 
enable  a  vendor  of  property  to  reclaim  any  part  of  it.  The  exception 
io  the  rigorous  doctrine  requiring  total  rescission  and  restoration 
appears  to  be  required  in  order  to  fit  situations  where  otherwise  great 
injustice  would  be  done.  Take  the  case  stated.  What  reason  was 
there  in  saying  that  the  vendor  should  return  to  his  insolvent,  fraudu- 
lent vendee  the  balance  received,  when  such  vendee  had  parted  to 
innocent  parties  with  more  of  the  subject  of  the  sale  than  suflBcient 
to  cover  the  entire  amount  of  such  payments,  as  a  condition  precedent 
to  a  reclamation  of  the  goods  still  within  the  reach  of  the  vendor? 
Such  a  course  would  have  enabled  the  wrongdoer  to  make  a  profit 
by  the  rescission  and  put  the  person  injured  in  a  far  worse  plight  after 
the  rescission  than  before. 

Rules  of  law  are  supposed  to  be  consistent  with  reason  and  common 
sense,  so  when  a  proposition  is  put  forward  which  is  not  so  consistent, 
tlie  presumption  at  once  arises  that  it  is  wrong,  and  such  presumption 
is  not  successfully  met  and  overcome  by  showing  authority  in  support 
of  it,  if,  notwithstanding,  the  unreasonable  character  of  such  proposi- 
tion j'et  remains.  The  right  of  rescission  of  a  contract,  for  fraud, 
though  a  legal  right,  is  based  on  equitable  principles.  Therefore  the 
requisites  of  its  exercise  should  go  no  further  than  strict  compliance 
with  the  dictates  of  good  conscience  requires.  For  that  reason  the 
exception,  to  the  rule  of  total  rescission  indicated,  has  become  a  part 
of  our  jurisprudence.  In  the  Friend  Bros.  Case  the  vendor  could  not 
have  rescinded  the  sale  for  that  part  of  the  goods  still  under  the  control 
of  the  vendees  or  the  person  who  stood  in  their  place,  and  insisted 
on  the  contract  as  to  the  balance,  but  could,  as  was  held,  retain  all 
payments  made,  applying  the  same  on  account  of  goods  that  had 
passed  from  the  vendees'  possession  to  that  of  innocent  parties,  such 
payments  not  being  in  excess  of  the  sale  price  of  such  goods,  and 
rescind  the  sale  as  to  all  goods  still  in  a  situation  to  be  reclaimed. 
That  doctrine  is  well  supported,  as  shown  in  the  Friend  Bros.  Case. 

In  Schoonmaker  v.  Kelly,  42  Hun,  299,  it  was  held  that  a  vendor 
need  not  return  to  his  fraudulent  vendee,  as  a  condition  of  rescinding 
a  sale,  any  greater  part  of  the  payments  made  thereon  than  sufficient 
to  cover  the  goods  on  hand,  less  their  depreciation  in  value.  To  the 
same  effect  is  Tootle  v.  Bank,  34  Neb.  863,  52  N.  W.  396,  where  it 
is  said,  in  substance,  that  if  the  fraudulent  vendee  of  goods  upon  which 
he  has  made  partial  payments  before  the  discovery  of  the  fraud  by 
his  vendor,  sell  to  innocent  parties  a  portion  of  such  goods,  such  vendor 
upon  discovering  the  wrong  may  retain  sufficient  of  such  payments 
to  cover  such  portion,  tender  back  to  the  guilty  party  the  balance  and 
reclaim  the  goods  still  in  possession.  Treating  of  the  rights  of  a 
vendor  in  a  similar  situation,  in  Sisson  v.  Hill,  18  R.  I.  212,  26  Atl. 
196,  where  the  vendor,  having  received  certain  notes  and  $50  in 
cash  of  his  fraudulent  vendee,  and  the  latter  having  parted  with  some 
of  the  property  before  the  wrong  was  discovered,  returned  the  notes, 
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retained  the  $50  to  apply  on  the  goods  that  had  passed  bej'ond  its 
reach,  and  replevied  the  goods  still  in  possession  of  the  vendee,  and 
the  action  was  sustained,  the  court  held  that  the  general  rule  requiring 
a  rescission  in  toto  or  not  at  all,  is  not  to  be  applied,  without  exception, 
to  an  executed  sale  contract ;  that  it  should  be  applied  no  further  than 
is  necessary  to  give  full  protection  to  the  wrongdoer ;  that  the  law, 
rightly  understood  and  administered,  does  not  require  such  a  rigorous 
application  of  the  old  doctrine  of  rescission  in  favor  of  the  guilty  party 
as  to  necessarily  defeat  the  remedy  of  his  victim.  Schofield  v.  Shiffer, 
156  Pa.  St.  65,  27  Atl.  69,  is  to  the  same  effect. 

What  reason  can  be  assigned  why  the  law  should  not  allow  a  sever- 
ance of  that  part  of  a  sale  contract  which  can  stand  consistent  with 
strict  justice  between  the  parties  and  which  cannot  be  rescinded  and 
the  former  situation  restored  without  prejudice  to  the  innocent  party 
to  the  advantage  of  the  wrongdoers,  from  that  part  of  the  contract 
as  to  which  the  former  situation  can  be  completely  restored  consistent 
with  full  protection  to  the  wrongdoer  against  loss  ?  None  whatever, 
in  our  judgment.  The  idea  of  those  holding  to  the  opposite  view  is 
that,  the  contract  being  entire,  the  retention  of  anj-thing  paid  upon, 
or  any  advantage  under  it,  must  be  deemed  necessarily  in  part  fulfil- 
ment of  the  contract,  hence  an  affirmance  of  it.  The  more  reasonable 
view  is  that  what  had  the  semblance  of  a  contract  is  not,  bj'  reason 
of  the  fraud,  a  contract  at  all,  because  the  minds  of  the  parties  never 
met  in  regard  to  it.  Therefore  if  an  injured  party  so  elect,  and  retains 
the  consideration  received  to  the  extent  of  the  goods  that  cannot  be 
reclaimed,  as  or  on  account  of  indemnity  for  the  wrong,  the  law  vrill 
treat  the  contract  as  separated  into  two  distinct  transactions,  leaving 
that  part  as  to  which  the  parties  cannot,  without  prejudice  to  the  right 
of  one,  be  restored  to  their  original  situation,  distinct  from  that  part 
where  such  restoration  can  be  made,  and  apply  the  rule  of  total 
rescission  and  return  the  consideration  to  that  part  by  itself. 

The  facts  of  this  case  bring  it  within  the  principles  above  discussed. 
Dowling  committed  a  fraud  upon  defendant  bj'  not  disclosing  the  fact 
that  he  had  the  binding  twine  on  hand  in  store  at  Marxville.  If 
defendant  intended  to  treat  the  actual  shortage  of  the  agent,  on 
account  of  goods  not  on  hand,  as  an  indebtedness,  there  is  no  circum- 
stance indicating  an  intention  to  go  further  and  to  swell  the  amount  by 
goods  in  possession  of  the  agent  which  ought  to  have  been  disclosed 
to  the  principal  and  turned  over.  The  property  was  only  to  include 
in  the  shortage  the  goods  which  Dowling  had  actually  disposed  of  and 
could  not  therefore  restore  to  the  defendant.  The  note  having  been 
taken  for  a  sum  less  than  the  shortage,  after  deducting  therefrom  the 
value  of  the  binding  twine,  upon  discovering  the  fraud  of  the  agent 
in  respect  to  such  twine,  defendant  had  a  right  to  treat  the  former 
recognition  of  the  shortage  as  an  indebtedness  not  binding  in  respect 
to  the  twine,  and  at  the  same  time  enforce  the  note  and  mortgage. 
That  separated  the  transaction  in  regard  to  the  settlement  into  two 
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distinct  parts  and  accomplished  just  what  would  have  been  accomplished 
in  the  first  instance  but  for  the  wrongful  conduct  of  Bowling.  The 
settlement  remained  binding  between  the  parties  as  to  all  goods 
actually  disposed  of  by  the  agent,  and  was  nullified  as  to  the  goods  on 
hand  which  were  fraudulently  represented  to  have  been  disposed  of. 
That  part  of  the  settlement  free  from  fraud  was  wholly  aflSrmed. 
That  part  tainted  with  fraud  and  which,  without  prejudice  to  Dowling, 
could  stand  by  itself,  was  wholly  disaflBrmed.  There  was  no  restoration 
required  as  a  condition  of  the  disaffirmance,  because  the  note  and 
mortgage  were  deemed  to  have  been  received  upon  the  account  for 
goods  that  have  been  actually  sold  by  the  agent. 

The  foregoing  answers  the  proposition  stated  in  the  opening  lines  of 
the  opinion  in  the  affirmative  and  contrary  to  the  decision  of  the  trial 
court,  which  necessitates  a  reversal  of  the  judgment  appealed  from. 

The  judgment  is  reversed  and  the  cause  remanded  with  directions 
to  render  judgment  for  the  defendant  in  accordance  with  this  opinion. 


SCOLLANS  V.  ROLLINS  et  al. 

173  Mass.  275  :  53  N.  E.  863.     1899. 

Barker,  J.  The  documents  for  the  conversion  of  which  these  ac- 
tions are  brought  are  described  in  the  bill  of  exceptions  and  in  the 
several  declarations  as  bonds  of  the  city  of  Boston.  Upon  inspection 
of  the  copy  which  is  part  of  the  bill,  although  the  documents  bear  upon 
their  faces  the  words  "  Registered  Bond,"  they  do  not  appear  to  have 
been  under  seal.  Each  document  certifies  that  there  will  be  due  from 
the  city,  payable  at  the  office  of  the  city  treasurer  on  the  1st  day  of 
April,  1913,  to  "William  ScoUans,  the  sum  of  |1,000,  with  interest  at 
4  per  cent,  per  annum,  payable  on  the  1st  day  of  April  and  October  in 
each  year.  Each  also  bears  upon  its  face  a  statement  that  it  is  trans- 
ferable only  at  the  office  of  the  city  treasurer.  From  this  it  results 
that,  whether  technically  bonds  or  promissory  notes,  the  documents 
were  not  negotiable  paper,  and  could  not  be  made  negotiable  by  any 
act  or  indorsement  of  William  ScoUans,  the  payee.  When,  intending  to 
part  with  the  property  in  the  documents  and  in  the  rights  of  which  they 
were  <(!he  evidence,  William  ScoUans  delivered  them  to  the  plaintiff  in 
payment  of  a  debt,  the  property  in  the  documents  and  in  the  rights 
passed  to  the  plaintiff.  When  so  delivered  to  the  plaintifl",  each  docu- 
ment bore  upon  its  reverse  side  a  stamped  writing,  signed  by  William 
ScoUans,  and  acknowledged  by  him  before  a  justice  of  the  peace  to  be 
his  free  act  and  deed.  This  stamped  writing  was  of  the  following 
tenor:  "Value  received,  I  assign  .  .  .  the  within  certificate  of  the  city 
of  Boston  stock,  and  hereby  authorize  the  transfer  thereof  on  the  books 
of  the  city  treasury." 
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These  indorsements  neither  made  nor  purported  to  make  the  docu- 
ments negotiable  securities  within  the  meaning  of  the  law  merchant. 
The  documents  remained  in  the  same  condition  when  they  were  stolen, 
or  feloniously  embezzled,  by  a  person  who  delivered  them  in  the  same 
condition  to  a  bank  as  pledgee,  and  when  they  were  sold  at  auction  by 
that  bank  to  the  defendants,  who  thereupon  filled  in  with  their  firm 
name  the  blank  in  each  indorsement,  and  presented  the  documents  to 
the  city  officials  for  cancellation,  and  received  in  return  new  certificates 
payable  to  themselves.  Under  our  decisions  the  property  of  the  real 
owner  of  documents  of  the  nature  of  those  now  in  question  is  not  de- 
vested bj'  a  sale  to  a  purchaser  in  good  faith  and  for  value  from  one 
who  has  got  them  feloniously  from  the  true  owner,  nor  by  any  subse- 
quent dealing  of  such  a  purchaser  with  the  documents,  but  the  property 
remains  with  the  true  owner,  from  whom  the3'  were  feloniously  taken. 
The  real  ownership  in  such  documents  follows  the  general  rule  as  to 
the  ownership  of  chattels,  the  only  exception  to  which  is  as  to  property 
which  consists  of  the  currency  of  the  country,  or  securities  which,  by 
the  law  merchant,  are  negotiable.  O'Herron  v.  Grajv  168  Mass.  573, 
575,  47  N.  E.  429.  See  also,  Dame  v.  Baldwin,  8  Mass.  518  ;  Jarvis 
V.  Rogers,  13  Mass.  105:  Id.,  15  Mass.  389;  Mason  v.  Waite,  17 
Mass.  560 ;  Wheeler  v.  Guild,  20  Pick.  545 ;  Stanley  v.  Gaylord,  1 
Cusb.  536  ;  Worcester  County  Eank  v.  Dorchester  &  Milton  Bank,  10 
Cush.  488  ;  Eiley  v.  Power  Co.,  11  Cush.  11 ;  Wyer  v.  Bank,  Id.  51 
Chapman  v.  Cole,  12  Gray,  141 ;  Gilmore  v.  Newton,  9  Allen,  171 
Heckle  v.  Lurvey,  101  Mass.  344  ;  Spooner  v.  Holmes,  102  Mass.  503 
Hinckley  v.  Eailroad  Co.,  129  Mass.  52;  McCann  v.  Randall,  147 
Mass.  81,  94,  17  N.  E.  75  ;  Bank  v.  Simmons,  App.  Cas.  (1892)  201, 
215  ;  Bank  v.  Cady,  15  App.  Cas.  267  ;  Earl  of  Sheffield  v.  Bank,  13 
App.  Cas.  333  ;  London  &  County  Banking  Co.  v.  London  &  River 
Plate  Bank,  20  Q.  B.  Div.  232 ;  Cole  v.  Bank,  L.  R.  10  C.  P.  354 ; 
Crouch  V.  Credit  Foncier  of  England,  8  Q.  B.  374 ;  Shaw  v.  Railroad 
Co.,  101  U.  S.  557  ;  Knox  v.  Eden  Musee  American  Co.,  148  N.  Y. 
441,  42  N.  E.  988;  Barstow  v.  Mining  Co.,  64  Cal.  388,  1  Pac.  349; 
Power  Co.  v.  Robinson,  52  Fed.  520. 

As  the  plaintiff  is  yet  the  true  owner  of  the  documents  which  the  de- 
fendants have  surrendered  for  cancellation,  and  for  which  they  have  in 
return  received  new  certificates,  payable  to  themselves,  the  defendants 
cannot  sustain  the  verdicts  which  were  ordered  in  their  favor,  except 
by  showing  that  the  evidence  ofl'ered  would,  as  matter  of  law,  show 
that  the  plaintiff  is  estopped  from  setting  up  his  true  ownership  as 
against  them.  Such  an  estoppel  must  bear  looking  at  from  two  sides. 
The  indorsements  upon  the  documents,  when  the  defendants  took  them, 
contained  a  blank  the  presence  of  which  made  it  uncertain  whether  the 
payee  had  parted  with  his  title.  The  presence  of  the  blanks  informed 
the  defendants  that  the  instruments  passed  to  them  must  be  other  than 
they  were  to  give  the  defendants  a  right  to  surrender  them  for  cancel- 
lation, and  to  receive  new  certificates  in  exchange.     Such  blank  trans- 
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fers  are  consistent  with  the  continued  ownership  of  the  person  who  has 
executed  them,  and  are  also  consistent  with  the  ownership  of  some  other 
person  than  the  bearer ;  and  where  they  do  not  purport,  in  terms,  to 
confer  ownership  upon  the  bearer,  the  most  which  can  be  predicated  of 
them,  in  the  absence  of  evidence  of  custom  or  usage,  is  that  they  are 
made  in  aid  of  the  true  title,  and  not  to  defeat  it,  and  that  the3'  are  to 
be  used  only  to  help  the  true  owner  in  procuring  for  himself  the  right 
of  registration  and  the  other  rights  of  which  the  documents  so  indorsed 
are  the  evidence.     See  France  v.  Clark,  26  Ch.  Div.  257. 

There  was  no  evidence  in  the  present  case  that  such  certificates  with 
blank  assignments  pass  in  fact  from  hand  to  hand,  like  negotiable  in- 
struments, without  inquiry  as  to  the  right  of  the  bearer  to  dispose  of 
them.  Without  such  evidence  we  cannot  assume  that  these  documents 
were  "  in  order,"  so  as  to  make  the  act  of  taking  them  without  inquiry 
as  to  how  the  title,  originally  in  the  payee,  had  come  down  to  the  bank 
of  which  the  defendants  bought  "  the  act  of  a  reasonable  man  reason- 
ablj'  dealing  with  matters  of  business."  See  Williams  v.  Bank,  33  Ch. 
Div.  400,  and  Bank  v.  Cady,  15  App.  Cas.  267,  270.  Unless  it  is  the 
custom  to  regard  such  documents  so  indorsed  as  equivalent  to  securities 
to  bearer,  the  blanks  should  have  put  the  defendants  upon  inquiry', 
and  they  would  not  be  in  a  position  to  contend  that  the  true  owner  is 
estopped  from  asserting  his  title. 

Again,  examining  the  contention  of  title  by  estoppel  in  the  light  of 
the  plaintiff's  own  conduct,  we  are  of  opinion  that  it  cannot  be  said,  as 
matter  of  law,  upon  the  evidence,  that  his  conduct  has  been  such  as  to 
prevent  him  from  asserting  his  title  against  anj'  one.  The  plaintiff  has 
neither  himself  made,  nor  knowingly  allowed  to  be  made,  any  repre- 
sentation that  the  bearer  of  these  documents  with  their  assignments 
could  transfer  the  property  in  them.  If  the  possession  of  the  certifi- 
cates by  the  bank  with  the  blank  assignments  indorsed  enabled  the  bank 
of  which  the  defendants  bought  to  make  in  substance  such  a  represen- 
tation to  the  defendants,  the  giving  of  that  possession  was  not  the  act 
of  the  plaintiff,  and  was  possible  only  because  of  the  commission  of  a 
-felony  against  him,  of  which  he  was  not  cognizant,  and  for  which  he 
was  not  responsible. 

The  only  other  possible  ground  for  an  estoppel  is  negligence.  While 
the  plaintiff  intrusted  these  documents  to  persons  whose  business  it 
was,  as  bankers  and  brokers,  to  sell  securities,  he  did  not  intrust  them 
to  the  depositary  for  sale  or  to  pledge,  but  simply  for  safe  keeping ; 
and  he  had  good  reason  to  suppose  that  the  documents  remained  in  a 
safe,  in  an  envelope  marked  with  his  own  name  and  sealed.  The  fact 
that  the  custodians  of  his  securities  were  bankers  and  brokers,  he  not 
intrusting  the  securities  to  them  in  that  capacity,  did  not  make  him  re- 
sponsible for  an  unauthorized  sale,  possible  only  through  the  commis- 
sion of  a  felony.  See  Cole  v.  Bank,  L.  E.  10  C.  P.  369 ;  Wood  v. 
Rowcliffe,  6  Hare,  183;  Lamb  v.  Attenborough,  1  Best  &  S.  831; 
Heyman  v.  Flewker,  13  C.  B.  (N.  S.)  519  ;  Jenkj-ns  v.  Usborne,  7  Man. 


712  IN   RE   TAYLOR.  [OHAP.  V. 

&  G.  678,  McEwanw.  Smith,  2  H.  L.  Cas.  309;  Kingsford  v.  Merry, 
1  Hurl.  &  N.  503  ;  Hardman  v.  Bootb,  1  Hurl.  &  C.  803.  If,  therefore, 
he  was  negligent,  either  in  intrusting  the  certificates  to  his  depositaries 
for  safe-keeping,  or  in  not  withdrawing  them  when  he  found  that  he 
had  been  credited  with  the  certificates  in  account,  and  was  falsely  in- 
formed that  they  were  still  in  the  safe,  or  in  continuing  to  trust  to  the 
honesty  and  integrity  of  his  depositary  that  negligence  would  seem  not 
to  have  entered  into  the  transaction  by  which  the  defendants  bought 
and  paid  for  the  certificates,  and  not  to  have  been  a  proximate  cause 
of  their  purchase.  See  O'Herron  v.  Gray,  168  Mass.  573,  577, 47  N.  E. 
429,  and  cases  cited.  See  also.  Bank  v.  Stowell,  123  Mass.  196 ; 
White  V.  Duggan,  140  Mass.  18,  20.  However  this  may  be,  we  are  of 
opinion  that  it  cannot  be  held  as  matter  of  law  that  the  plaintiff,  upon 
the  evidence  offered,  was  guilty  of  negligence.  He  had  at  least  the 
right  to  have  that  question  passed  upon' by  a  jury. 

Exceptions  sustained. 


In  re  TAYLOR. 

95  Fed.  956.     1899. 

De  Haven,  District  Judge.  This  proceeding  was  commenced  by  a 
petition  filed  in  this  court  by  the  John  NichoU  Company,  praying  for 
an  order  directing  the  trustee  to  deliver  to  it  certain  personal  property. 
The  facts  certified  by  the  referee  show  that  the  bankrupt,  Taylor,  was 
the  owner  of  the  property  described  in  the  petition  on  September  20, 
1897,  and  that  on  that  day  he  sold  the  same  to  the  petitioner's  vendor; 
that  such  sale  was  not  accompanied  by  an  immediate  delivery,  nor 
followed  by  an  actual  and  continued  change  of  possession  of  the  prop- 
erty sold,  but,  on  the  contrarj^  from  thence  until  Taylor  was  adjudged 
bankrupt  it  remained  in  his  possession.  Upon  these  facts  the  sale 
must,  under  section  3440  of  the  Civil  Code  of  this  State  (California), 
be  conclusively  presumed  to  have  been  fraudulent  as  to  the  creditors 
of  Taylor,  and  the  property  attempted  to  be  transferred  thereby  might 
at  any  time  while  it  remained  in  his  possession  have  been  levied  upon 
and  sold  under  judicial  process  against  him  at  the  suit  of  any  of  his 
creditors.  Brown  v.  O'Neal.  95  Cal.  262.  30  Pac.  538  ;  Crocker  v. 
Cunningham,  122  Cal.  547,  55  Pac.  404.  This  being  so,  when  Taylor 
was  adjudged  bankrupt,  the  title  to  the  property  in  controversy  vested 
in  the  trustee  under  clauses  4  and  5  of  section  70  of  the  bankruptcy 
act.  Edmondson  v.  Hyde,  2  Sawj'.  205,  Fed.  Cas.  No.  4,285  ;  Allen 
V.  Massey,  17  Wall.  351  ;  Southard  v.  Benner,  72  N.  Y.  424.  And 
this,  too,  notwithstandmg  the  fact  that  the  sale  under  which  the  peti- 
tioner claims  was  made  more  than  four  months  before  the  filing  of 
Taylor's  petition  to  be  adjudged  bankrnpt.    This  conclusion  is  the  only 
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one  which  will  harmonize  with  the  evident  intent  and  purpose  of  the 
bankruptcy  act  that  all  property  which,  under  the  laws  of  the  State, 
may  be  resorted  to  for  the  satisfaction  of  the  bankrupt's  debts,  shall 
pass  to  the  trustee  as  the  representative  ot  all  the  creditors.  The 
ruling  of  the  referee  is  aflflrmed,  and  the  petition  will  toe  denied- 


KENTON  V.  EATCLIFF. 
49  S.  W.  14  :  (Ky.)     1899. 

White,  J.  This  action  was  brought  by  appellant  against  appellee, 
as  sheriff  of  Nicholas  county,  alleging  that  appellee,  by  his  deput}-,  had 
wrongfully  seized  and  destroyed  about  8,000  pounds  of  tobacco,  under 
an  execution  against  W.  T.  Rogers.  The  answer  presents  a  general 
denial  of  each  and  all  the  allegations,  both  as  to  the  ownership  of 
appellant,  the  wrongful  seizure,  or  the  destruction.  Upon  trial  the 
court,  at  the  close  of  appellant's  evidence,  gave  a  peremptory  instruc- 
tion to  the  jury  to  find  for  defendant,  and  verdict  and  judgment  were 
rendered  accordingly  ;  and,  after  motion  for  a  new  trial  had  been  over- 
ruled, this  appeal  is  prosecuted.  The  proof  of  appellant  and  of  W.  T. 
Rogers  shows  that  this  tobacco  was  raised  by  Rogers  on  the  farm  on 
which  he  lived,  and  in  December  or  January,  there  being  about  4,500 
pounds  of  the  tobacco  stripped,  and  estimated  12,000  pounds  in  all, 
Rogers  and  appellant  agreed  that  appellant  was  to  pay  off  a  debt  on 
which  he  was  surety,  and  to  cancel  a  debt  due  by  Rogers  to  appellant 
of  $150,  the  two  sums  being,  as  they  calculated,  1600,  and  appellant 
was  to  have  the  tobacco.  The  tobacco  was  to  be  stripped  by  Rogers, 
and  delivered  at  appellant's  warehouse,  but  appellant  was  to  assist  in 
the  hauling.  Appellant  offered  to  prove  that  the  tobacco  was,  at  the 
time  of  this  bargain,  not  in  such  condition  as  that  it  could  be  moved, 
and  actual  possession  given.  The  court,  after  proper  avowal,  declined 
to  permit  the  proof.  The  tobacco  remained  in  the  barns  on  Rogers' 
place,  and,  while  there,  was  levied  on  by  the  deputj'  sheriff,  under  an 
execution  for  about  $75.  This  levy  was  subject  to  a  mortgage  of 
appellant  for  $441.  The  tobacco  seems  never  to  have  been  sold,  for 
one  reason  or  another,  and  actually  went  to  waste,  or,  at  least,  a  great 
part  of  it.  The  material  inquiry  in  this  case  is  :  Do  the  facts,  as  testi- 
fied to  by  appellant  and  Rogers,  which  are  undisputed,  constitute  a 
sale  of  the  tobacco  to  appellant,  so  as  to  pass  title  thereto?  Another 
question  presented  is  the  action  of  the  court  in  refusind  to  permit  the 
appellant  to  account  for  the  non-delivery,  by  reason  of  the  condition  of 
the  tobacco. 

Section  1908,  Ky.  St.,  provides:  "Every  voluntary  alienation  or 
charge  upon  personal  property,  unless  the  actual  possession  in  good 
faith  accompanies  the  same,   shall  be  void  as  to  purchasers  without 
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notice,  or  any  creditor,  prior  to  tlie  lodging  for  record  of  such  transfer 
or  ciiarge  in  the  office  of  the  county  court  for  the  county  where  the 
alienor  or  person  creating  the  charge  resides."  This  statute,  this  court 
has  held,  did  not  apply  to  sales  of  property  under  execution,  or  to 
property  that  was  exempt  to  the  debtor.  In  the  case  of  Brummel  v. 
Stockton,  3  Dana,  135,  it  is  said :  "  That  whenever  title  absolutely 
passes  by  a  contract  between  the  owner  and  the  purchaser,  the  posses- 
sion of  the  thing  sold,  if  it  be  movable  property,  and  then  susceptible 
of  deliver}',  must  go  with  the  title."  In  the  case  of  Robbins  v.  Old- 
ham, 1  Duv.  28,  the  above  was  quoted  with  approval,  and  held  to 
apply  to  a  sale  of  tobacco  in  August,  then  growing,  the  seller  to  culti- 
vate it,  and  deliver  it  by  March  following.  The  court  held  that  the 
sale  was  not  fraudulent,  but  passed  the  title  as  against  an  execution 
creditor.  This  same  doctrine  was  followed  by  this  court  in  the  case  of 
Cummins  v.  Griggs,  2  Duv.  87.  In  the  latter  case  the  tobacco  was 
bought  August  20,  1863,  and  was  paid  for  on  that  day,  but  was  to  be 
cut  when  matured,  and  to  be  matured  b}'  the  seller  and  delivered.  The 
tobacco  was  levied  on,  13  days  after  the  sale,  under  an  execution. 
This  court  upheld  the  sale  as  against  the  execution  creditor,  for  the 
reason  that  it  could  not  be  delivered  when  sold.  The  doctrine  of  these 
cases  was  recognized  in  the  case  of  Mortan  v.  Ragan,  6  Bush,  334. 
Upon  the  authority  of  these  cases,  we  are  of  opinion  that  the  court 
erred  in  refusing  to  permit  appellant  to  prove  that  the  tobacco  could 
not  be  delivered  at  the  time  of  the  contract  of  sale.  We  are  also  of 
opinion  that,  as  between  the  parties,  the  proof  of  appellant  and  Rogers 
shows  there  was  a  complete  sale  of  the  tobacco ;  Hagins  v.  Combs 
(Ky.),  43  S.  W.  222,  Burke  v.  Shannon  (Ky.),  43  S.  W.  223.  If  it 
could  not  be  delivered  to  appellant  because  of  its  condition  without 
serious  loss,  this  sale  should  not  be  vain  as  to  creditors.  These 
questions  of  fact  should  have  been  submitted  to  the  jury. 

Judgment  reversed. 


JOHNSTON  V.   FAXON  et  al. 

172  Mass.  466 :  52  N.  E.  538.     1899. 

Holmes,  J.  This  is  an  action  for  breach  of  a  contract  to  build  for 
the  plaintiff,  a  retail  dealer,  300  bicycles  of  a  certain  kind,  "to  be  de- 
livered as  said  Johnston  may  direct,  from  January  1,  1895,  to  July  1, 
1895."  The  defendants  broke  the  contract,  and  the  plaintiff  was  obliged 
to  cancel  most  of  the  orders  which  he  had  received,  amounting  in  all  to 
more  than  300.  The  plaintiff  was  to  pay  the  defendants  $50  a  bicycle. 
The  retail  price,  as  fixed  by  subsequent  agreement  between  the  plaintiff 
and  defendants,  was  $150.  This,  or  near  it,  was  the  price  on  the  or- 
ders. The  auditor,  and  the  judge  of  the  Superior  Court  after  him,  ruled 
that  the  plaintiff  could  recover  only  nominal  damages,  although,  if  the 
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loss  of  the  orders  would  not  be  too  remote,  his  damage  was  found  to  be 
upwards  of  $14,000.     The  plaintiff  excepted. 

This  court  has  gone  a  good  way  in  refusing  to  allow  profits  to  be  re- 
covered for  on  the  ground  that  they  were  too  remote.  Todd  v.  Keeue, 
167  Mass.  157,  45  N.  E.  81 ;  Noble  v.  Hand,  163  Mass.  289,  39  N.  E. 
1020.  But,  of  course,  the  anticipation  of  profit,  although  sometimes 
disguised  under  the  name  of  value,  constantly  is  taken  into  account. 
If  we  say  that  the  rule  of  damages  in  a  case  like  this  is  the  difference 
between  the  contract  price  and  the  value  of  the  machines  if  furnished, 
the  question  arises  whether,  supposing  the  plaintiff  to  have  been  unable 
to  get  the  machines  elsewhere  in  time  for  the  season,  which  was  over 
before  July  1st,  the  value  should  not  be  determined  by  the  orders  and 
the  agreement  with  the  defendants,  which  would  be  allowing  for  the 
anticipation  of  profit  under  another  name.  Griffln  v.  Colver,  16  N.  Y. 
489,491.  The  contract  expressly  contemplated  that  the  plaintiff  was 
buying  in  order  to  sell  again.  The  defendants  knew  that  was  the  object 
of  the  agreement.  Especially  in  view  of  the  part  they  took  in  fixing 
the  retail  price,  they  must  be  taken  to  have  expected  that  the  wheels 
would  be  sold  at  an  advance.  The  article  was  not  one  to  be  purchased 
generally  in  the  raai-ket,  and  therefore  they  knew  that  the  plaintiff's 
chance  to  make  the  difference  between  their  price  and  his  would  depend 
upon  their  doing  what  they  undertook.^ 

It  is  true  that  the  agreement  as  to  the  retail  price  was  made  in  Jan- 
uarj',  1895,  and  that  the  orders  came  in  from  December,  1894,  to  June, 
1895,  while  the  contract  was  made  in  November,  1894.  But  we  pre- 
sume that  the  defendants  would  not  care  to  argue  that  there  was  any 
unexpected  rise  in  retail  market  values  between  November  and  Januarj'. 
Moreover,  if  the  liability  were  made  out  in  other  respects,  it  might  be 
held  that  the  defendants,  by  their  contract,  adopted  whatever  might 
turn  out  to  be  the  retail  price  at  the  time  and  place  of  delivery.  Shaw 
V.  Nudd,  8  Pick.  9  ;  Quarles  v.  George,  23  Pick.  400 ;  Harvey  v.  Rail- 
road Co.,  124  Mass.  421,  425  ;  Sedg.  Dam.  (8th  ed.)  §§  737,  738. 

The  only  dififlcultj'  in  the  way  of  the  proposed  measure  of  damages 
which  impresses  us  is  that,  when  the  defendants  made  their  contract, 

1  In  Lawrence  v.  Porter,  63  Fed.  62  (1894),  the  vendor  refused  to  deliver  goods 
which  he  had  contracted  to  sell  on  credit,  unless  the  huyers  paid  cash.  The  huyers, 
not  being  able  to  procure  from  any  other  source  the  goods  contracted  for,  and  having 
notified  the  vendor  that  they  were  buying  the  goods  for  a  resale,  insisted  that  they 
were  not  bound  to  make  a  new  contract  for  the  goods  with  the  vendor,  who  had  broken 
one  contract,  but  were  entitled  to  recover  as  damages  the  profits  they  would  have  re- 
alized from  a  resale.  But  the  court  declared :  "  The  fact  that  they  could  only  buy 
from  the  defendants  does  not  affect  the  duty  of  plaintiffs  to  minimize  their  loss  as  far 
as  they  reasonably  could.  The  offer  to  sell  for  cash  at  a  reduced  price  more  than 
equalized  the  interest  for  ninety  days,  which  wa.s  the  value  of  credit.  There  seems 
to  be  no  insurmountable  objection  in  thus  permitting  a  delinquent  contractor  to  mini- 
mize his  loss.  The  obligation  on  the  buyer  to  mitigate  his  loss,  by  reason  of  the  seller's 
refusal  to  carry  out  such  a  sale,  is  not  relaxed  because  the  delinquent  seller  affords 
the  only  opportunity  for  such  reduction  of  the  buyer's  damage.  Warren  v.  Stoddai-t, 
105  U.  S.  224;  Deere  v.  Lewis,  51  111.  254." 
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it  was  not  certain,  in  a  commercial  sense,  that  the  plaintiff  could  sell 
what  he  ordered.  His  bicj'cle  seems  to  have  been  more  or  less  of  an 
experiment.  But  as  remoteness  —  that  is  to  say,  whether,  under  given 
circumstances,  upon  an  ascertained  contract,  certain  damages  are  within 
the  scope  of  the  risk  undertaken  —  is  always  a  question  of  law  (Hobbs 
V.  Railway,  L.  R.  10  Q.  B.  Ill,  122;  Hammond  v.  Bussey,  20  Q.  B. 
Div.  79,  89),  and  as  the  auditor  found  the  amount  of  the  plaintiff's  dam- 
ages, if  they  were  not  too  remote,  we  are  compelled  to  say  that,  as 
between  the  plaintiff's  claim  and  nominal  damages,  the  former  comes 
nearer  to  doing  justice  than  the  latter,  in  view  of  the  considerations 
which  we  have  mentioned.  The  defendants,  by  their  contract,  took 
the  risk  of  damages  to  that  extent,  if  it  should  turn  out  that  the  plain- 
tiff could  sell  as  it  was  contemplated  and  expected  that  he  would. 
Sedg.  Dam.  (8th  ed.)  §§197,  198  ;  Hammond  v.  Bussey,  20  Q.  B.  Div. 
79,  86,  94,  100. 

It  will  be  understood  that  the  contracts  made  by  the  plaintiff  are  not 
recovered  for  as  such.  But  the  orders,  covering  as  thej-  did  more  than 
the  number  of  bicycles  to  be  built  by  the  defendants,  coupled  with  the 
above-mentioned  agreement  as  to  the  retail  price,  are  evidence  of  the 
value  of  the  wheels.     France  v.  Gaudet,  L.  R.  6  Q.  B.  199,  204. 

If,  as  we  understand,  the  orders  were  contracts,  conditional  only 
upon  being  performed  in  time,  it  does  not  matter  whether  they  were 
good  or  bad  under  the  statute  of  frauds.  They  are  equally  instructive 
as  to  value  either  way,  if  they  were  mercantile  agreements  intended  to 
be  carried  out.  Exceptions  sustained. 


EDGAR  V.   BRECK   &  SONS   CORPORATION. 

172  Mass.  581  :  52  N.  E.  1083.     1899. 

Holmes,  J.  This  is  an  action  for  breach  of  a  warranty  that  certain 
lily  bulbs  sold  by  the  defendant  to  the  plaintiff  were  of  the  kind 
known  as  "  longiflorum."  The  case  has  been  tried,  and  is  here  on 
exceptions. 

The  first  exception  to  be  considered  is  to  a  refusal  to  direct  a 
verdict  for  the  defendant.  The  plaintiff  testified  that  the  manager  of 
the  defendant's  seed  department  spoke  to  him  about  supplying  him 
with  bulbs  for  the  following  Easter ;  that  the  plaintiff  asked  about  the 
lilies  being  true  to  name,  and  that  the  manager  replied  that  he  would 
supply  him  with  those  true  to  name,  whereupon  the  plaintiff  gave  him 
the  order.  Afterwards  the  bulbs  were  sent,  and  turned  out  to  be  in 
great  part  of  an  inferior  variety  (Harrisii),  of  which  the  bulb  is 
not  distinguishable  from  the  longiflorum. 

The  defendant  objected  that  the  foregoing  facts  do  not  show  any- 
thing importing   a    warranty,    and,    whatever    their  import,    are  no 
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evidence  of  a  warranty,  because  the  sale  was  executory,  and  that  the 
plaintiff's  onlj'  remedy  on  such  a  contract  would  be  for  failure  to 
deliver  the  goods ;  that  the  agreement,  when  made,  was  within  the 
statute  of  frauds,  and  did  not  become  binding  until  the  delivery  of  the 
bulbs,  which  were  sent  with  a  bill  having  a  printed  notice  that  the 
defendant  sold  no  seeds  with  a  warranty ;  and  that  there  was  no  evi- 
dence of  the  agent's  authority. 

As  to  the  first  of  these  objections,  we  do  not  think  it  necessary  to 
say  more  than  that  it  was  a  question  for  the  jury.  With  regard  to  that 
based  upon  the  sale  being  executory,  the  answer  is  that,  when  an 
executorj'  contract  is  made  for  the  sale  of  a  described  article,  the 
correspondence  between  which  and  the  description  cannot  be  ascer- 
tained until  after  acceptance,  words  which  before  are  words  of  descrip- 
tion may  be  found  to  operate  as  a  warranty  after  the  goods  are 
accepted,  and  the  sale  is  complete.  It  might  work  injustice  to  treat  an 
essential  term  of  the  contract  as  performed  or  waived  at  a  time  when 
the  purchaser  still  is  unable  to  tell  whether  it  has  been  performed  or 
not.  White  v.  Miller,  71  N.  Y.  118,  129;  Shaw  v.  Smith,  45  Kan. 
334,  338,  25  Pac.  886.     See  Henshaw  v.  Eobbins,  9  Mete.  Mass.  83. 

The  contract  was  made  when  the  parties  made  their  oral  agreement. 
It  does  not  matter  that  at  that  time  it  was  not  evidenced  bj'  a  memo- 
randum in  writing.  The  statute  of  frauds  could  be  satisfied  later 
as  effectually  as  at  the  time.  It  was  satisfied  by  deliver}-  of  the  bulbs. 
The  general  prmted  warning  on  the  bill  head  that  the  defendant  did 
not  warrant  seeds  could  have  no  effect  unless  it  led  to  the  inference 
that  the  old  contract  had  been  rescinded,  and  a  new  one  substituted, 
by  mutual  agreement.  Even  if  the  bill  had  been  receipted,  it  would 
not  have  excluded  proof  of  warranty,  and,  whether  it  was  evidence  of 
a  rescission  or  not,  it  did  not  establish  one  as  matter  of  law.  Atwater 
V.  Clancy,  107  Mass.  369  ;  Dunham  v.  Barnes,  9  Allen,  352 ;  Hazard 
V.  Loring,  10  Gush.  267,  268.  Perhaps  Lamb  v.  Crafts,  12  Mete. 
(Mass.)  353,  would  prove  reconcilable  with  the  latter  cases  if  the  in- 
strument then  before  the  court  were  set  out.  The  case  is  not  like 
Eope  Co.  V.  Brigham,  170  Mass.  518,  522,  523,  49  N.  E.  1022,  where 
a  series  of  bills  were  sent  and  received  without  objection,  containing 
a  term  as  to  which,  so  far  as  appears,  there  had  been  no  previous 
agreement,  and  which,  as  pointed  out  by  the  court,  was  a  proposition 
in  favor  of  the  buyer  of  the  goods.  In  that  case  there  was  nothing  to 
prevent  a  presumption  of  the  buyer's  assent. 

Finallj',  we  should  hesitate  to  say  that  a  contract  which  was  within 
the  authority  of  an  agent  so  long  as  it  was  an  executory  contract  for 
the  sale  of  a  thing  of  a  certain  kind  ceased  to  bind  the  principal  after 
delivery,  when  it  operated  as  a  warranty  that  the  thing  was  of  that 
kind.  But  by  declaring  in  set-off  for  the  price  of  the  bulbs,  after 
notice  of  the  alleged  warranty  by  the  declaration  the  defendant 
affirmed  the  sale,  whatever  it  turned  out  to  be,  and  must  take  it  with 
its  burden. 
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Several  exceptions  raise  the  question  of  the  measure  of  damages. 
Evidence  was  admitted  of  the  fair  marljet  value  per  hundred  of  longi- 
florum  and  of  Harrisii  lilies  in  the  Easter  market  of  1894,  and  the  jury 
were  instructed  that,  if  the  bulbs  were  sold  for  the  understood  purpose 
of  raising  lilies  for  that  market,  the  measure  of  damages  would  be 
the  difference  between  the  value  of  the  crop  which  the  plaintiff  raised 
and  a  crop  of  longiflorums.  This  rule  has  the  sanction  of  decisions 
elsewhere,  and  is  within  the  principle  of  a  recent  decision  hy  this  court. 
Johnston  v.  Faxon,  172  Mass.  466,  52  N.  E.  539  ;  Randall  v.  Eaper, 
EL,  Bl.  &  El.  84,  90  ;  Passinger  v.  Thorburn,  34  IST.  Y.  634  :  White  v. 
Miller,  71  N.  Y.  118,  132,  133  ;  Wolcott  v.  Mount,  36  N.  J.  Law,  262, 
38  N.  J.  Law,  496. 

An  exception  was  taken  to  the  exclusion  of  evidence  of  a  purchase 
of  50  Harrisii  lilies  at  a  retail  store,  offered  by  the  defendant  to  con- 
tradict the  plaintiff's  evidence.  The  witness  had  been  allowed  to  state 
the  market  value  of  these  lilies,  and  it  is  enough  to  say  that  the  judge 
was  warranted  in  regarding  the  sale  as  uninsti-uctive  with  regard  to 
growers'  prices. 

"We  have  dealt  with  the  questions  argued,  and  have  examined 
the  record.  We  are  of  opinion  that  the  exceptions  should  be 
overruled.  Exceptions  overruled,. 


§  12.    Interest  as  Damages. 

J.  L  CASE  PLOW  WORKS  v.  NILES   &  SCOTT  CO. 
82  N.  W.  568 :  (Wis.)     1900. 

Action  to  recover  damages  for  breach  of  warrant^'  of  certain  cultivator 
wheels.  Defendant  counterclaimed  for  the  unpaid  balance  of  the  pur- 
chase price.  The  referee  found  that  the  wheels  were  practicallj'  useless 
and  of  no  market  value,  and  that  plaintiff  was  entitled  to  judgment. 
This  report,  with  some  modification,  was  confirmed  by  the  Circuit 
Court,  and  judgment  was  entered  for  the  plaintiff,  from  which  defend- 
ant appealed. 

WiNSLOW,  J.  .  .  .  Therefore  we  feel  obliged  to  hold  that  it  was 
neither  proven  nor  found  that  the  wheels  were  worthless,  but,  rather, 
that  it  was  proven,  without  dispute,  that  they  were  of  some  value,  and, 
bj-  the  expenditure  of  twentj'-five  cents  per  wheel  for  new  hubs,  could 
have  been  made  entirely  serviceable  wheels.  Under  the  rule  laid  down 
in  the  cases  above  named,  this  sum,  viz.  twenty-five  cents  per  wheel, 
would  be  the  proper  amount  of  the  plaintiff's  damages  upon  this  branch 
of  its  claim,  which  would  amount  to  $1,700.50  for  the  entire  number 
(6,842)  of  defective  wheels,  to  which  should  be  added  the  necessary 
freight  charges  and  expenses  of  furnishing  new  wheels  to  replace  defeo 
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tive  wheels  sent  out  to  dealers  by  plaintiff,  which  were  found  to  be 
$334.68  ;  making  the  total  amount  of  the  plaintiff's  damages  $2,045.18. 

Upon  the  subject  of  interest  upon  the  plaintiff's  damages,  both  the 
referee  and  the  circuit  judge  were  evidently  in  error.  They  allow  the 
plaintiff  no  interest,  except  from  the  date  of  the  commencement  of 
the  action.  It  is  true  that  interest,  as  such,  is  recoverable  in  actions 
for  the  recovery  of  money  upon  contract  only  when  the  claim  is  liqui- 
dated, or  capable  of  liquidation  b^'  reference  to  reasonably  certain 
market  values,  and  that  in  such  cases  it  runs  from  the  time  when 
the  debtor  ought  to  have  paid  the  debt  by  the  terms  of  the  contract, 
or  from  the  time  fixed  by  law  for  its  payment,  if  any  such  time  be  fixed, 
or,  in  default  of  either  of  such  dates,  from  the  time  of  the  making  of  an 
adequate  demand.  Such  was  the  holding  in  the  recent  case  of  Laycock 
V.  Parker,  103  Wis.  161,  79  N.  W.  327,  but  the  principles  there  stated 
have  no  application  here. 

It  is,  however,  quite  well  established  by  the  preponderance  of  author- 
ity that  there  are  cases  for  breach  of  contract,  and  cases  sounding  in 
tort,  where  the  damages  are  wholly  unliquidated,  but  that  they  may  be 
fixed  by  known  and  reasonably  certain  market  values  or  other  definite 
standards,  where  interest  is  to  be  allowed  from  the  time  of  the  breach 
or  the  commission  of  the  injury.  In  such  cases  interest  is  not  allowed, 
as  snch,  but  simply  as  compensation  for  the  delay,  and  in  order  that 
the  plaintiff  may  be  fully  remunerated  for  his  injury.  In  such  cases 
interest  is  regarded,  in  the  absence  of  special  circumstances  showing 
greater  loss,  as  measuring  the  proper  compensation  for  the  delay  which 
the  plaintiff  has  suffered  in  waiting  for  the  pa3'ment  of  his  damages ; 
the  principle  being  that  the  plaintiff  will  not  be  fully  compensated  unless 
he  receive,  not  only  the  value  of  the  thing  lost,  but  receive  it,  as  nearly 
as  may  be,  of  the  date  of  his  loss.  Such  cases  are  actions  for  damages 
for  breach  of  warranty  on  the  sale  of  chattels,  actions  for  breach  of  con- 
tract for  the  delivery  of  chattels,  actions  for  the  wrongful  conversion  of 
chattels  or  for  the  wrongful  destruction  of  property,  and  perhaps  other 
actions  of  similar  nature.  Ingram  v.  Rankin,  47  Wis.  406,  2  N.  W.  755  ; 
1  Suth.  Dam.  (2d  Ed.)  p.  727,  §  348  ;  Hale,  Dam.  p.  157  ;  Perley,  Inter- 
est, p.  92  ;  Richards  v.  Gas  Co.,  130  Pa.  St.  37,  18  Atl.  600  ;  Buford  v. 
Gould,  35  Ala.  265 ;  Harvester  Works  v.  Bonnallie,  29  Minn.  373,  13 
N.  W.  149  ;  Brown  v.  Doyle  (Minn.),  72  N.  W.  814  ;  Sedg.  Meas.  Dam. 
(8th  Ed.)  §  316.  We  are  aware  that  there  is  some  confusion  in  some  of 
the  authorities  on  this  question,  but  it  seems  to  have  arisen  from  failing 
to  keep  in  mind  the  distinction  between  the  allowance  of  interest  as 
such,  and  the  allowance  of  interest  as  compensation  for  delay.  Gray  v. 
Railroad  Co.,  157  N.  Y.  483,  52  N.  E.  555. 

Had  the  plaintiff  in  this  case  paid  the  full  contract  price  of  the  wheels, 
it  would,  in  accordance  with  these  principles,  have  been  entitled  to 
recover  the  damages  resulting  from  the  breach  of  warranty,  viz. 
$2,045.18,  with  interest  at  the  legal  rate  from  the  time  of  delivery 
of  the  wheels ;  but  it  appearing  that  there  was  then  due  or  about  to 
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fall  due  upon  the  purchase  price  the  total  sum  of  $2,707.35,  which  is 
counterelaimed  for  in  this  action,  the  proper  rule  would  necessarily  be 
to  deduct  the  damages  from  that  amount,  leaving  a  balance  of  $661.07, 
for  which  sum,  with  intei-est  at  the  legal  rate  from  April  15,  1890,  the 
defendant  should  have  had  judgment  upon  its  counterclaim. 

Judgment  reversed,  and  action  remanded,  with  directions  to  enter 
judgment  for  the  defendant  as  indicated  in  the  opinion. 


EOEHM  V.  HORST  et  al. 

178  U.  S.  1 :  20  Sup.  Ct.  R.  780.     1900. 

In  August,  1893,  Paul  R.  G.  Horst,  E.  Clemens  Horst,  and  Louis  A. 
Horst,  trading  as  Horst  Brothers,  entered  into  a  contract  with  John 
Roehm,  the  defendant  below,  for  the  sale  of  1,000  bales  of  prime 
Pacific  coast  hops,  to  be  delivered  at  various  dates  in  the  future,  at 
an  uniform  price  of  22  cents  per  pound.  Of  the  whole  quantity  600 
bales  had  been  delivered,  accepted,  and  paid  for  at  the  contract  price, 
so  that  in  Julj-,  1896,  there  remained  undelivered  400  bales.  These 
were  deliverable  at  the  rate  of  20  bales  per  month  during  each  month 
from  October,  1896,  to  July,  1898,  both  inclusive,  excepting,  however, 
from  said  period  the  months  of  August  and  September,  1897,  when  no 
deliveries  were  called  for.  The  record  shows  that  this  contract  was  the 
result  of  one  negotiation,  and  provided  for  a  supply  of  hops  for  five 
years.  Ten  separate  papers  were  drawn,  each  covering  a  period  of 
five  months  or  one  season.  They  all  bear  the  same  date  and  are 
similar  as  regards  the  quantity  of  hops  to  be  delivered  and  the  price 
to  be  paid.  They  differ  only  in  the  time  of  delivery  and  the  year's 
crop  from  which  delivery  was  to  be  made.  In  June,  1896,  the  firm  of 
Horst  Brothers  was  dissolved  by  the  retirement  of  Paul  R.  G.  Horst. 
He  assigned  his  interest  in  the  Roehm  contract  to  the  remaining  part- 
ners, who  continued  the  business  under  the  same  firm  name.  Roehm, 
the  defendant  below,  was  notified  of  this  dissolution  of  the  firm  and  of 
the  transfer  of  Paul  R.  G.  Horst's  interest  in  the  contract  to  its  succes- 
sors. He  thereupon  gave  notice  to  the  firm  that  he  considered  his 
contract  cancelled  thereby.  Subsequently  the  firm  of  Horst  Brothers 
advised  the  defendant  of  their  ability  and  willingness  to  perform  the 
contract,  and  under  date  of  September  4,  1896,  wrote  Roehm  as 
follows :  — 

Dear  Sir,  —  Will  you  please  write  us  whether  you  wish  us  to  ship  the  hops 
under  your  contract  direct  to  your  city?  The  contract  calls  for  delivery  in 
New  York,  and  as  we  ship  direct  from  this  coast  we  can  ship  to  either  city  at 
same  rate.  Consequently  there  will  be  a  saving  to  you  of  freight  if  we  ship 
to  your  city  direct  from  here.     Awaiting  your  reply,  we  are. 

Very  truly, 

Horst  Bbotheks. 
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To  this  letter  Roehm  replied,  under  date  of  September  14,  1896 :  — 

Dear  Sirs,  —  In  response  to  your  letters  dated  3d  and  4th  inst.,  state  that 
before  shipping  me  any  hops  always  send  me  samples  from  which  I  can  select 
lots,  the  same  as  you  have  been  doing  in  the  past. 

Very  truly, 

John  Roehm. 

On  October  9,  1896,  Horst  Brothers  advised  Roehm  of  the  shipment 
of  20  bales  of  hops  for  the  October  delivery,  as  called  for  by  the  con- 
tract, which  Koehm,  by  telegraph,  refused  to  receive,  and  as  supple- 
mentary thereto  sent  the  following  letter,  dated  October  24,  1896  :  — 

Gentlemen,  —  Yours  of  October  9,  inclosing  bill  of  lading  and  bill  of  par- 
ticulars per  20  bales  of  hops  forwarded  me  under  the  terms  of  contract  of 
August  25,  1893,  was  received,  and  I  have  wired  you  that  I  decline  to  receive 
the  same.  I  notified  you  under  date  of  June  27,  1896,  that,  owing  to  the  dis- 
solution of  the  copartnership  with  which  I  originally  contracted  and  the  fact 
that  this  firm  was  no  longer  in  existence,  I  considered  my  contract  at  an  end, 
and  I  will  make  arrangements  for  purchasing  my  supplies  elsewhere.  I  am 
advised  that  I  am  under  no  obligations  by  that  contract  to  accept  supplies  from 
you.  If  you  desire  to  bill  these  goods  at  the  current  market  rate  under  a  new 
contract,  I  will  accept  them  if  upon  inspection  they  are  of  the  quality  desired ; 
otherwise  they  will  remain  at  the  freight  station  subject  to  your  order. 

Very  truly  yours, 

John  Roehm. 

No  further  efforts  were  made  by  Horst  Brothers  to  make  delivery 
under  the  contract,  but  in  January,  1897,  this  action  v^as  begun  by  all 
the  original  parties  thereto,  to  the  use  of  the  firm  as  at  present  consti- 
tuted, to  recover  damages  for  its  breach.  Judgment  was  rendered  in 
favor  of  the  plaintiflFs,  from  which  defendant  appealed,  but  the  judg- 
ment was  aflSrmed  bj'  Circuit  Court  of  Appeals.^ 

Messrs.  Samuel  Dickson,  H.  0.  Moon,  and  Richard  C.  Dale,  for 
Roehm. 

Messrs.  F.  P.  Prichard  and  John  Garver,  for  Horst  and  others. 

Fuller,  C.  J.  It  is  conceded  that  the  contracts  set  out  in  the  find- 
ing of  facts  were  four  of  ten  simultaneous  contracts,  for  100  bales  each, 
covering  the  furnishings  of  1,000  bales  of  hops  during  a  period  of  five 
j-ears,  of  which  600  bales  had  been  delivered  and  paid  for.  If  the 
transaction  could  be  treated  as  amounting  to  a  single  contract  for  1,000 
bales,  the  breach  alleged  would  have  occurred  while  the  contract  was 
in  the  course  of  performance ;  but  plaintiffs'  declaration  or  statement 
of  demand  averred  the  execution  of  the  four  contracts,  "two  for  the 
purchase  and  sale  of  Pacific  coast  hops  of  the  crop  of  1896,  and  two 
for  the  purchase  and  sale  of  Pacific  coast  hops  for  the  crop  of  1897," 
set  them  out  in  extenso,  and  claimed  recoverj'  for  breach  thereof,  and 
in  this  view  of  the  case,  while  as  to  the  first  of  the  four  contracts,  the 

1  The  statement  of  facts  is  taken  from  the  opinion  in  the  Circuit  Court  of  Appeals. 

See  91  Fed.  345,346. 
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time  to  commence  performance  had  arrived,  and  the  October  shipment 
had  been  tendered  and  refused,  the  breach  as  to  the  other  three  con- 
tracts was  the  refusal  to  perform  before  the  time  for  performance  had 
arrived. 

The  first  contract  falls  within  the  rule  that  a  contract  may  be  broken 
by  the  renunciation  of  liability  under  it  in  the  course  of  performance 
and  suit  may  be  immediately  instituted.  But  the  other  three  contracts 
involve  the  question  whether,  where  the  contract  is  renounced  before 
performance  is  due,  and  the  renunciation  goes  to  the  whole  contract, 
and  is  absolute  and  unequivocal,  the  injured  party  may  treat  the  breach 
as  complete  and  bring  his  action  at  once.  Defendant  repudiated  all 
liability  for  hops  of  the  crop  of  1896  and  of  the  crop  of  1897,  and 
notified  plaintiffs  that  he  should  make  (according  to  a  letter  of  his  at- 
torney in  the  record  that  he  had  made)  arrangements  to  purchase  his 
stock  of  other  parties,  whereupon  plaintiffs  brought  suit.  The  question 
is  therefore  presented,  in  respect  of  the  three  contracts,  whether  plain- 
tiffs were  entitled  to  sue  at  once  or  were  obliged  to  wait  until  the  time 
came  for  the  first  month's  delivei-y  under  each  of  them. 

It  is  not  disputed  that  if  one  party  to  a  contract  has  destroyed  the 
subject-matter,  or  disabled  himself  so  as  to  make  performance  impos- 
sible, his  conduct  is  equivalent  to  a  breach  of  the  contract,  although 
the  time  for  performance  has  not  .arrived ;  and  also  that  if  a  contract 
provides  for  a  series  of  acts,  and  actual  default  is  made  in  the  per- 
formance of  one  of  them,  accompanied  by  a  refusal  to  perform  the 
rest,  the  other  party  need  not  perform,  but  may  treat  the  refusal  as 
a  breach  of  the  entire  contract,  and  recover  accordingly. 

And  the  doctrine  that  there  may  be  an  anticipatory  breach  of  an 
executorj'  contract  by  an  absolute  refusal  to  perform  it  has  become  the 
settled  law  of  England  as  applied  to  contracts  for  services,  for  mar- 
riage, and  for  the  manufacture  or  sale  of  goods.  The  cases  are  exten- 
sivety  commented  on  in  the  notes  to  Cutter  v.  Powell,  2  Smith,  Lead. 
Cas.  1212,  1220,  9th  edition  by  Richard  Henn  Collins  and  Arbuthnot. 
Some  of  these,  though  quite  familiar,  maj?  well  be  referred  to. 

In  Hochster  v.  De  la  Tour,  2  El.  &  Bl.  678,  plaintiff,  in  April,  1852, 
had  agreed  to  serve  defendant,  and  defendant  had  undertaken  to  em- 
ploy plaintiff,  as  courier,  for  three  months  from  June  1st,  on  certain 
terms.  On  the  11th  of  May,  defendant  wrote  plaintiff  that  he  had 
changed  his  mind,  and  declined  to  avail  himself  of  plaintiff's  services. 
Thereupon,  and  on  May  22d,  plaintiff  brought  an  action  at  law  for 
breach  of  contract  in  that  defendant,  before  the  said  1st  of  June, 
though  plaintiff  was  alwaj's  ready  and  willing  to  perform,  refused  to 
engage  plaintiff  or  perform  his  promise,  and  then  wrongfully  exoner- 
ated plaintiff  from  the  performance  of  the  agreement,  to  his  damage. 
And  it  was  ruled  that  as  there  could  be  a  breach  of  contract  before  the 
time  fixed  for  performance,  a  positive  and  absolute  refusal  to  carrj'  out 
the  contract  prior  to  the  date  of  actual  default  amounted  to  such  a 
breach. 
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In  the  course  of  the  argument,  Mr.  Justice  Crompton  observed : 
"  When  a  party  announces  his  intention  not  to  fulfil  the  contract, 
the  other  side  may  take  him  at  his  word  and  rescind  the  contract. 
That  word  '  rescind '  implies  that  both  parties  have  agreed  that  the 
contract  shall  be  at  an  end,  as  if  it  had  never  been.  But  I  am  inclined 
to  think  that  the  party  may  also  say  :  '  Since  you  have  announced  that 
3'ou  will  not  go  on  with  the  contract,  I  will  consent  that  it  shall  be  at 
an  end  from  this  time  :  but  I  will  hold  you  liable  for  the  damage  I  have 
sustained  ;  and  I  will  proceed  to  make  that  damage  as  little  as  possible 
by  making  the  best  use  I  can  of  my  liberty.' " 

In  delivering  the  opinion  of  the  court  (Campbell,  Ch.  J.,  Coleridge, 
Erie,  and  Crompton,  JJ.),  Lord  Campbell,  after  pointing  out  that  at 
common  law  there  were  numerous  cases  in  which  an  anticipatory  act, 
such  as  an  act  rendering  the  contract  impossible  of  performance,  or 
disabling  the  party  from  performing  it,  would  constitute  a  breach  giv- 
ing an  immediate  right  of  action,  laid  it  down  that  a  positive  and 
unqualified  refusal  by  one  partj"^  to  carry  out  the  contract  should  be 
treated  as  belonging  to  the  same  category  as  such  anticipatory  acts, 
and  said :  — 

"  But  it  is  surely  much  more  rational,  and  more  for  the  benefit  of 
'joth  parties,  that,  after  the  renunciation  of  the  agreement  by  the  de- 
Tendant,  the  plaintiff  should  be  at  liberty  to  consider  himself  absolved 
^•om  any  future  performance  of  it,  retaining  his  right  to  sue  for  any 
damage  he  has  suflfered  from  the  breach  of  it.  Thus,  instead  of  remain- 
ing idle  and  laying  out  monej'  in  preparations  which  must  be  useless, 
he  is  at  liberty  to  seek  service  under  another  emploj'er,  which  would  go 
in  mitigation  of  the  damages  to  which  he  would  otherwise  be  entitled 
for  a  breach  of  the  contract.  It  seems  strange  that  the  defendant, 
after  renouncing  the  contract  and  absolutely  declaring  that  he  wiU 
never  act  under  it,  should  be  permitted  to  object  that  faith  is  given  to 
his  assertion,  and  that  an  opportunity  is  not  left  to  him  of  changing 
his  mind.  If  the  plaintiff  is  barred  of  any  remedy  by  entering  into  an 
engagement  inconsistent  with  starting  as  a  courier  with  the  defendant 
on  the  1st  June,  he  is  prejudiced  by  putting  faith  in  the  defendant's  as- 
sertion; and  it  would  be  more  consonant  with  principle  if  the  defendant 
were  precluded  from  saying  that  he  had  not  broken  the  contract  when 
he  declared  that  he  entirely  renounced  it.  Suppose  that  the  defendant, 
at  the  time  of  his  renunciation,  had  embarked  on  a  voyage  for  Aus- 
tralia, so  as  to  render  it  physically  impossible  for  him  to  employ  the 
plaintiff  as  a  courier  on  the  continent  of  Europe  in  the  months  of  June, 
July,  and  August,  1852  ;  according  to  decided  cases,  the  action  might 
have  been  brought  before  the  1st  June  ;  but  the  renunciation  may;  have 
been  founded  on  other  facts,  to  be  given  in  evidence,  which  would 
equally  have  rendered  the  defendant's  performance  of  the  contract  im- 
possible. The  man  who  wrongfully  renounces  a  contract  into  which 
he  has  deliberately  entered  cannot  justly  complain  if  he  is  immediately 
sued  for  a  compensation  in  damages  by  the  man  whom  he  has  injured ; 
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and  it  seems  reasonable  to  allow  an  option  to  the  injured  party,  either 
to  sue  immediately,  or  to  wait  till  the  time  when  the  act  was  to  be  done, 
still  holding  it  as  prospectively  binding  for  the  exercise  of  this  option, 
which  may  be  advantageous  to  the  innocent  partj',  and  cannot  be  pre- 
judicial to  the  wrongdoer.  An  argument  against  the  action  before  the 
1st  June  is  urged  from  the  difficulty  of  calculating  the  damages ;  but 
this  argument  is  equally  strong  against  an  action  before  the  1st  of  Sep- 
tember, when  the  three  months  would  expire.  In  either  case,  the  jury 
in  assessing  the  damages  would  be  justified  in  looking  to  all  that  had 
happened,  or  was  likely  to  happen,  to  increase  or  mitigate  the  loss  of 
the  plaintiff  down  to  the  day  of  trial.  We  do  not  find  any  decision 
•contrary  to  the  view  we  are  taking  of  this  case."  .  .  . 

The  case  of  Danube  &  B.  S.  Railway  &  K.  Harbor  Co.  v.  Xenos,  11 
C.  B.  N.  S.  152,  is  stated  in  the  headnotes  thus  :  "On  the  9th  of  July, 
A,  by  his  agent,  agreed  to  receive  certain  goods  of  B  on  board  his  ship 
to  be  carried  to  a  foreign  port,  —  the  shipment  to  commence  on  the 
1st  of  August.  On  the  21st  of  July  A  wrote  to  B,  stating  that  he  did 
not  hold  himself  responsible  for  the  contract,  the  agent  having  no 
authority  to  make  it ;  and  on  the  23d  he  wrote  again  offering  a  substi- 
tuted contract,  but  still  repudiating  the  original  contract.  B,  bj-  his 
attorneys,  gave  A  notice  that  he  should  hold  him  bound  by  the  original 
contract,  and  that,  if  he  persisted  in  refusing  to  perform  it,  he  (B) 
should  forthwith  proceed  to  make  other  arrangements  for  forwarding 
the  goods  to  their  destination,  and  look  to  him  for  anj'  loss.  On  the 
1st  of  August,  A  again  wrote  to  B,  stating  that  he  was  then  prepared 
to  receive  the  goods  on  board  his  ship,  making  no  allusion  to  the  origi- 
nal contract.  B  had,  however,  in  the  meantime  entered  into  a  nego- 
tiation with  one  S  for  the  conveyance  of  the  goods  by  another  ship, 
which  negotiation  ended  in  a  contract  for  that  purpose  with  S  on  the 
2d  of  August.  B  thereupon  sued  A  for  refusing  to  receive  the  goods 
pursuant  to  his  contract ;  and  A  brought  a  cross  action  against  B  for 
refusing  to  ship.  Upon  a  special  case  stating  these  facts :  Held,  that 
it  was  competent  to  A  to  treat  B's  renunciation  as  a  breach  of  the  con- 
tract ;  and  that  the  fact  of  such  renunciation  afforded  a  good  answer 
to  the  cross  action  of  A,  and  sustained  B's  plea  that  before  breach  A 
discharged  him  from  the  performance  of  the  agreement. 

Erie,  Ch.  J.,  said  (p.  175) :  "  In  Cort  v.  Ambergate,  N.  &  B.  &  E. 
Junction  R.  Co.,  17  Q.  B.  127,  it  was  held  that,  upon  the  company  giv- 
ing notice  to  Mr.  Cort  that  they  would  not  receive  any  more  of  his 
chairs,  he  might  abstain  from  manufacturing  them  and  sue  the  company 
for  the  breach  of  contract  without  tendering  the  goods  for  their  accept- 
ance. So,  in  Hochster  v.  De  la  Tour,  2  El.  &  Bl.  678,  it  was  held 
that  the  courier  whose  services  were  engaged  for  a  period  to  commence 
from  a  future  day,  being  told  before  that  day  that  they  would  not  be 
accepted,  was  at  liberty  to  treat  that  as  a  complete  breach,  and  to  hire 
himself  to  another  party.  And  the  boundary  is  equally  well  ascer- 
tained on  the  other  side.     Thus,  in  Avery  v.  Bowden,  5  El.  &  Bl.  714, 
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6  El.  &  Bl.  953,  where  the  agent  of  the  charterer  intimated  to  the  cap- 
tain that,  in  consequence  of  the  breaking  out  of  the  war,  he  would  be 
unable  to  furnish  him  with  a  cargo,  and  wished  the  captain  to  sail 
away,  and  the  latter  did  not  do  so,  it  was  not  to  fall  within  the  prin- 
ciple alreadj'  adverted  to,  and  not  to  amount  to  a  breach  or  renuncia- 
tion of  the  contract.  But  where  there  is  an  explicit  declaration  by  the 
one  partj'  of  his  intention  not  to  perform  the  contract  on  his  part,  which 
is  accepted  by  the  other  as  a  breach  of  the  contract,  that  beyond  all 
doubt  affords  a  cause  of  action." 

The  case  was  heard  on  error  in  the  Exchequer  Chamber  before  Cock- 
burn,  Oh.  J.,  Pollock,  C.  B.,  Wightraan,  J.,  Crompton,  J.,  Channell,  B., 
and  Wilde,  B. ;  and  the  judgment  of  the  Common  Pleas  was  unani- 
mously affirmed.     13  C.  B.'N.  S.  825. 

In  Johnstone  v.  Milling,  L.  K.  16  Q.  B.  Div.  467,  Lord  Esher, 
Master  of  the  Rolls,  puts  the  principle  thus :  "  When  one  party  as- 
sumes to  renounce  the  contract,  that  is,  by  anticipation  refuses  to  per- 
form it,  he  thereby,  so  far  as  he  is  concerned,  declares  his  intention 
then  and  there  to  rescind  the  contract.  Such  a  renunciation  does  not, 
of  course,  amount  to  a  rescission  of  the  contract,  because  one  party  to 
a  contract  cannot  by  himself  rescind  it,  but  by  wrongfully  making  such 
a  renunciation  of  the  contract  he  entitles  the  other  party,  if  he  pleases, 
to  agree  to  the  contract  being  put  an  end  to,  subject  to  the  retention  by 
him  of  his  right  to  bring  an  action  in  respect  of  such  wrongful  rescis- 
sion. The  other  party  may  adopt  such  renunciation  of  the  contract  by 
so  acting  upon  it  as  in  effect  to  declare  that  he  too  treats  the  contract 
as  at  an  end,  except  for  the  purpose  of  bringing  an  action  upon  it  for 
the  damages  sustained  by  him  in  consequence  of  such  renunciation.  .  . . 

The  doctrine  which  thus  obtains  in  England  has  been  almost  uni- 
versally accepted  by  the  courts  of  this  country,  although  the  precise 
point  has  not  been  ruled  by  this  court.  .  .  . 

In  Dingley  v.  Oler,  117  U.  S.  490,  it  was  held  that  the  ease  did  not 
come  within  the  rule  laid  down  in  Hochster  -y.  De  la  Tour,  but  within 
Avery  v.  Bowden  and  Johnstone  v.  Milling,  since,  in  the  view  enter- 
tained by  the  court,  there  was  not  a  renunciation  of  the  contract  by  a 
total  refusal  to  perform. 

So  in  Cleveland  Rolling  Mill  v.  Rhodes,  121  U.  S.  255,  264,  involv- 
ing a  contract  for  the  delivery  of  iron  ore,  the  court  said :  "  The  neces- 
sary conclusion  is  that  the  defendant  was  justified  in  refusing  to  accept 
any  of  the  iron  shipped  in  1881 ;  and  whether  the  notice  previously 
given  by  the  defendant  to  the  plaintiff,  that  it  would  not  accept  under 
the  contract  any  iron  made  after  December  31,  1880,  might  have  been 
treated  by  the  plaintiffs  as  a  renunciation  and  a  breach  of  the  contract, 
need  not  be  considered,  because  the  plaintiffs  did  not  act  upon  it  as 
such." 

In  Anvil  Min.  Co.  v.  Humble,  153  U.  S.  540,  performance  had  been 
commenced,  but  completion  was  prevented  by  defendant,  and  Mr.  Jus- 
tice Brewer,  speaking  for  the  court,  said :  "Whenever  one  party  thereto 
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is  guilty  of  such  a  breach  as  is  here  attributed  to  the  defendant  the 
other  party  is  at  libertj'  to  treat  the  contract  as  broken  and  desist  from 
any  further  effort  on  his  part  to  perform  ;  in  other  words,  he  may  aban- 
don it,  and  recover  as  damages  the  profits  which  he  would  have  received 
through  full  performance.  Such  an  abandonment  is  not  technically  a 
rescission  of  the  contract,  but  is  merely  an  acceptance  of  the  situation 
which  the  wrongdoing  of  the  other  party  has  brought  about." 

In  Pierce  v.  Tennessee  Coal,  I.  &  R.  Co.,  173  U.  S.  1,  it  was  held 
that  on  discharge  from  a  contract  of  employment  the  party  discharged 
might  elect  to  treat  the  contract  as  absolutely  and  finally  broken,  and 
in  an  action  recover  the  full  value  of  the  contract  to  him  at  the  time  of 
the  breach,  including  all  that  he  would  have  received  in  the  future  as 
well  as  in  the  past,  deducting  any  sum  that'  he  might  have  earned  or 
that  he  might  thereafter  earn ;  and  Mr.  Justice  Gray  said :  ' '  The  plain- 
tifl"  was  not  bound  to  wait  to  see  if  the  defendant  would  change  its 
decision  and  take  him  back  into  its  service  ;  or  to  resort  to  successive 
actions  for  damages  from  time  to  time ;  or  to  leave  the  whole  of  his 
damages  to  be  recovered  by  his  personal  representatives  after  his 
death.  But  he  had  the  right  to  elect  to  treat  the  contract  as  abso- 
lutely and  finally  broken  by  the  defendant ;  to  maintain  this  action, 
once  for  all,  as  for  a  total  breach  of  the  entire  contract."  .  .  . 

The  great  weight  of  authority  in  the  State  courts  is  to  the  same 
effect. 

On  the  other  hand,  in  Greenway  v.  Gaither,  Taney,  227,  Fed.  Cas. 
No.  5,788,  Mr.  Chief  Justice  Taney,  sitting  on  circuit  in  Maryland, 
declined  to  apply  the  rule  in  that  particular  case.  The  cause  was  tried 
in  November,  1851,  and  more  than  two  years  after,  at  November  term, 
1853,  application  was  made  to  the  Chief  Justice  to  seal  a  bill  of  excep- 
tions. Hochster  v.  De  la  Tour  was  decided  in  June,  1853,  and  the  de- 
cision of  the  Circuit  Court  had  apparently  been  contrary  to  the  rule 
laid  down  in  that  case.  The  Chief  Justice  refused  to  seal  the  bill, 
chiefly  on  the  ground  that  under  the  circumstances  the  application 
came  too  late,  but  also  on  the  ground  that  there  was  no  error,  as 
the  rule  was  only  applicable  to  contracts  of  the  special  character  in- 
volved in  that  case,  and  the  Chief  Justice  said  as  to  the  contract  in 
hand,  by  which  defendant  engaged  to  paj-  certain  sums  of  money  on 
certain  days:  "  It  has  never  been  supposed  that  notice  to  the  holder 
of  a  bond,  or  a  promissory  note,  or  bill  of  exchange,  that  the  party 
would  not  (from  any  cause)  comply  with  the  contract,  would  give  to 
the  holder  an  immediate  cause  of  action  upon  which  he  might  sue 
before  the  time  of  payment  arrived." 

The  rule  is  disapproved  in  Daniels  v.  Newton,  114  Mass.  530,  and 
in  Stanford  v.  McGill,  6  N.  D.  536,  on  elaborate  consideration.  The 
opinion  of  Judge  Wells  in  Daniels  v.  Newton  is  generally  regarded  as 
containing  all  that  could  be  said  in  opposition  to  ohe  decision  of  Hoch- 
ster V.  De  la  Tour,  and  one  of  the  propositions  on  which  the  opinion 
rests  is  that  the  adoption  of  the  rule  in  the  instance  of  ordinary  con- 
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tracts  would  necessitate  its  adoption  in  the  case  of  commercial  paper. 
But  we  are  unable  to  assent  to  that  view.  In  the  case  of  an  ordinary 
money  contract,  such  as  a  promissory  note,  or  a  bond,  the  considera- 
tion has  passed ;  there  are  no  mutual  obligations ;  and  cases  of  that 
sort  do  not  fall  within  the  reason  of  the  rule. 

In  Nichols  v.  Scranton  Steel  Co.,  137  N.  Y.  487,  Mr.  Justice  Peck- 
ham,  then  a  member  of  the  Court  of  Appeals  of  New  York,  thus 
expresses  the  distinction:  "  It  is  not  intimated  that  in  the  bald  case 
of  a  party  bound  to  pay  a  promissory  note  which  rests  in  the  hands  of 
the  payee,  but  which  is  not  yet  due,  such  note  can  be  made  due  by  any 
notice  of  the  maker  that  he  does  not  intend  to  pay  it  when  it  matures. 
We  decide  simply  this  case  where  there  are  material  provisions  and 
obligations  interdependent.  In  such  case,  and  where  one  party  is 
bound,  from  time  to  time,  as  expressed,  to  deliver  jjart  of  an  aggre- 
gate and  specified  amount  of  property  to  another,  who  is  to  pay  for 
each  parcel  delivered  at  a  certain  time  and  in  a  certain  way,  a  refusal 
to  be  further  bound  by  the  terms  of  the  contract  or  to  accept  further 
deliveries,  and  a  refusal  to  give  the  notes  already  demandable  for  a  por- 
tion of  the  property  that  has  been  delivered,  and  a  refusal  to  give  any 
more  notes  at  any  time  or  for  any  purpose  in  the  future,  or  to  pay ' 
monej's  at  any  time,  which  are  eventually  to  be  paid  under  the  contract, 
all  this  constitutes  a  breach  of  the  contract  as  a  whole,  and  gives  a 
present  right  of  action  against  the  party  so  refusing  to  recover  dam- 
ages which  the  other  may  sustain  by  reason  of  this  refusal." 

We  think  it  obvious  that  both  as  to  renunciation  after  commencement 
of  performance  and  renunciation  before  the  time  for  performance  has 
arrived,  money  contracts,  pure  and  simple,  stand  on  a  different  footing 
from  executory  contracts  for  the  purchase  and  sale  of  goods. 

The  other  proposition  on  which  the  case  of  Daniels  v.  Newton  was 
rested  is  that  until  the  time  for  performance  arrives  neither  contracting 
party  can  suffer  any  injury  which  can  form  a  ground  of  damages. 
Wells,  J.,  said:  "An  executory  contract  ordinarily  confers  no  title 
or  interest  in  the  subject-matter  of  the  agreement.  Until  the  time 
arrives  when  by  the  terms  of  the  agreement  he  is  or  might  be  entitled 
to  its  performance,  he  can  suffer  no  injury  or  deprivation  which  can 
form  a  ground  of  damages.  There  is  neither  violation  of  right,  nor 
loss  upon  which  to  found  an  action." 

But  there  are  many  cases  in  which,  before  the  time  fixed  for  per- 
formance, one  of  the  contracting  parties  may  do  that  which  amounts  to 
a  breach  and  furnishes  a  ground  of  damages.  It  has  always  been  the 
law  that  where  a  party  deliberately  incapacitates  himself  or  renders 
performance  of  his  contract  impossible,  his  act  amounts  to  >an  injury 
to  the  other  party,  which  gives  the  other  party  a  cause  of  action  for 
breach  of  contract ;  yet  this  would  seem  to  be  inconsistent  with  the 
reasoning  in  Daniels  v.  Newton,  though  it  is  not  there  in  terms  decided 
"that  an  absolute  refusal  to  perform  a  contract,  after  the  time  and 
under  the  conditions  in  which  plaintiff  is  entitled  to  require  perform- 
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ance,  is  not  a  breach  of  the  contract,  even  although  the  contract  is  by 
its  terms  to  continue  in  the  future.''     Parker  v.  Russell,  133  Mass.  74. 

In  truth,  the  opinion  goes  upon  a  distinction  between  cases  of  renun- 
ciation before  the  arrival  of  the  time  of  performance  and  those  of  renun- 
ciation of  unmatured  obligations  of  a  contract  while  it  is  in  course  of 
performance,  and  it  is  said  that  before  the  argument  on  the  ground  of 
convenience  and  mutual  advantage  to  the  parties  can  properly"  have 
weight,  "  the  point  to  be  reached  must  first  be  shown  to  be  consistent 
with  logical  deductions  from  the  strictly  legal  aspects  of  the  case.'' 

We  think  that  there  can  be  no  controlling  distinction  on  this  point 
between  the  two  classes  of  cases,  and  that  it  is  proper  to  consider  the 
reasonableness  of  the  conclusion  that  the  absolute  renunciation  of  par- 
ticular contracts  constitutes  such  a  breach  as  to  justify  immediate  action 
and  recovery  therefor.  The  parties  to  a  contract  which  is  wholly  ex- 
ecutory have  a  right  to  the  maintenance  of  the  contractual  relations  up 
to  the  time  for  performance,  as  well  as  to  a  performance  of  the  con- 
tract when  due.  If  it  appear  that  the  party  who  makes  an  absolute 
refusal  intends  thereby  to  put  an  end  to  the  contract  so  far  as  perform- 
ance is  concerned,  and  that  the  other  party  must  accept  this  position, 
why  should  there  not  be  speedy  action  and  settlement  in  regard  to  the 
rights  of  the  parties  ?  Why  should  a  locus  poenitentice  be  awarded  to- 
the  party  whose  wrongful  action  has  placed  the  other  at  such  disadvan- 
tage ?  What  reasonable  distinction  per  se  is  there  between  liability  for 
a  refusal  to  perform  future  acts  to  be  done  under  a  contract  in  course 
of  performance  and  habilitj-  for  a  refusal  to  perform  the  whole  contract, 
made  before  the  time  for  commencement  of  performance  ?  .  .  . 

If  in  this  case  these  ten  hop  contracts  had  been  written  into  one  con- 
tract for  the  suppl}'  of  hops  for  five  j-ears  in  instalments,  then  when  the 
default  happened  in  October,  1896,  it  cannot  be  denied  that  an  imme- 
diate action  could  have  been  brought  in  which  damages  could  have 
been  recovered  in  advance  for  the  breach  of  the  agreement  to  deliver 
during  the  two  remaining  years.  But  treating  the  four  outstanding 
contracts  as  separate  contracts,  why  is  it  not  equally  reasonable  that 
an  unqualified  and  positive  refusal  to  perform  them  constitutes  such  a 
breach  that  damages  could  be  recovered  in  an  immediate  action  ?  Why 
should  plaintiff  be  compelled  to  bring  four  suits  instead  of  one  ?  For 
the  reasons  above  stated,  and  having  reference  to  the  state  of  the 
authorities  on  the  subject,  our  conclusion  is  that  the  rule  laid  down  in 
Hochster  v.  De  la  Tour  is  a  reasonable  and  proper  rule  to  be  applied 
in  this  case  and  in  many  others  arising  out  of  the  transactions  of  com- 
merce of  the  present  daj'. 

As  to  the  question  of  damages,  if  the  action  is  not  premature,  the 
rule  is  applicable  that  plaintiff  is  entitled  to  compensation  based,  as 
far  as  possible,  on  the  ascertainment  of  what  he  would  have  suffered 
bj'  the  continued  breach  of  the  other  party  down  to  the  time  of  com- 
plete performance,  less  any  abatement  by  reason  of  circumstances  of 
which  he  ought  reasonably  to  have  availed  himself.     If  a  vendor  is  to- 
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manufacture  goods,  and  during  the  process  of  manufacture  the  contract 
is  repudiated,  he  is  not  bound  to  complete  the  manufacture,  and  esti- 
mate his  damages  by  the  difference  between  the  market  price  and  the 
contract  price,  but  the  measure  of  damage  is  the  difference  between 
the  contract  price  and  the  cost  of  performance.  Hinckley  v.  Pittsburgh 
Bessemer  Steel  Co.,  121  U.  S.  264.  Even  if  in  such  cases  the  manu- 
facturer actually  obtains  iiis  profits  before  the  time  fixed  for  perform- 
ance, and  recovers  on  a  basis  of  cost  which  might  have  been  increased 
or  diminished  hy  subsequent  events,  the  party  who  broke  the  contract 
before  the  time  for  complete  performance  cannot  complain,  for  he  took 
the  risk  involved  in  such  anticipation.  If  the  vendor  has  to  buy  in- 
stead of  to  manufacture,  the  same  principle  prevails,  and  he  may  show 
what  was  the  value  of  the  contract  by  showing  for  what  price  he  could 
have  made  sub-contracts,  just  as  the  cost  of  manufacture  in  the  case  of 
a  manufacturer  maj'  be  shown.  Although  he  may  receive  his  money 
earlier  in  this  way,  and  may  gain,  or  lose,  by  the  estimation  of  his  dam- 
age in  advance  of  the  time  for  perfornaance,  still,  as  we  have  seen,  he 
has  the  right  to  accept  the  situation  tendered  him,  and  the  other  party 
cannot  complain. 

In  this  case  plaintiffs  showed  at  what  prices  they  could  have  made 
sub-contracts  for  forward  deliveries  according  to  the  contracts  in  suit, 
and  the  difference  between  the  prices  fixed  by  the  contracts  sued  on 
and  those  was  correctly  allowed. 

Judgment  affirmed. 


TRIPP  ET  Ai.  V.  FORSAITH  MACHINE  CO. 

45  At.  746  (N.  H.).     1898. 

Action  for  non-acceptance  of  a  quantity  of  clapboards.  Defendants 
refused  to  accept  on  February  1,  1894.  Plaintiffs  sold  the  clapboards 
July  17,  1895.  The  referee,  who  tried  the  case,  assessed  the  damages 
as  follows :  — 

Contract  price  of  clapboards  not  taken  by  the  defendants  ....  $1,834.09 
Sum  for  which  clapboards  were  sold  at  the  auction  sale  $1,307.98 
Less  interest  on  $1,307.98  from   February  1,  1894,  to 
July  17,  1895 114.87    1,193.11 

(Error  in  figuring,  $29.83.)  $670.81 

Interest  due  on  notes 43.83 

(Error  in  figuring,  10.17.)       .  1714.81 

Interest,  February  1,  1894,  to  March  9, 1895 47.41 

Taxes  .     .     • 10.00 

Expenses  of  storage  and  sale 25.00 

$797.22 
Defendants  excepted.         > 
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Albin,  Martin,  &  Howe,  for  plaintiffs. 

Burnham,  'Brown,  <Sb  Warren,  for  defendants. 

Carpenter,  C.  J.  .  .  .  There  was  error  in  the  assessment  of  dam- 
ages other  than  in  the  figuring.  The  plaintiffs  were  entitled  to  recover 
the  difference  between  the  contract  price  of  the  clapboards  and  their 
market  value  at  the  time  when  the  defendants  refused  to  accept  them  ; 
i.  e.,  on  or  about  February  1,  1894.  The  price  obtained  at  the  auction 
sale  was  evidence  of  their  value  at  that  time,  and  also  of  their  value 
February  1,  1894,  although  not  conclusive.  On  what  ground  the  ref- 
eree deducted  from  this  price  the  interest  thereon  ($114.87)  from  Feb- 
ruary' 1,  1894,  to  the  date  of  the  auction,  is  not  apparent.  There  is  no 
presumption  that  the  value  increased  at  the  rate  of  six  per  cent  per 
annum,  and,  unless  there  was  evidence  tending,to  show  that  it  did,  the 
deduction  was  erroneous. 

Upon  the  defendants'  refusal  to  accept  the  clapboards,  the  plaintiffs 
were  at  liberty  to  dispose  of  them,  and  became  entitled  to  damages  for 
the  breach  of  the  contract.  The  plaintiffs  could  not,  by  any  acts  of 
theirs,  enhance  the  damages.  They  kept  the  clapboards  after  that  at 
their  own  risk  and  cost.  Had  the  clapboards  been  destroyed  by  flre, 
the  loss  would  have  been  theirs,  and  not  the  defendants'.  They  cannot 
charge  the  defendants  with  the  storage  of  their  own  goods,  nor  with 
the  taxes  upon  them.  Neither  are  the  defendants  chargeable  with  the 
expense  of  the  auction  sale  as  such.  It  must  be  deducted  from  the 
gross  proceeds,  in  order  to  obtain  the  net  auction  price ;  but  that  is 
quite  another  and  different  thing  in  principle.  Assuming  that  the 
market  value  of  the  clapboards  was  the  sum  which  they  brought  at  the 
auction  sale,  the  plaintiffs'  damages  would  be  as  follows :  — 

Contract  price  of  the  clapboards  not  taken  by  the  defendants     .     .  $1,834.09 
Less  market  value,  as  shown  by  sale 1,307.98 

$526.11 
Interest  due  on  notes  (not  questioned) 43.83 

$569.94 

To  which  interest  should  be  added  from  February  1,  1894,  to  the  date 
of  judgment.     The  plaintiffs  may,  if  they  so  elect,  have  judgment  on 
the  report  accordingly ;  otherwise,  the  report  must  be  set  aside  on  the 
question  of  damages  only. 
All  concurred.  Case  discharged. 
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MOORE  V.  POTTER. 

155  N.  Y.  481 :  50  N.  E.  271.     1898. 

Martin,  J.  The  sole  ground  upon  which  the  general  term  reversed 
the  determination  of  the  trial  court,  and  directed  a  new  trial,  was  that 
the  plaintiff's  assignor,  having  been  served  with  the  order  appointing 
the  defendant  as  receiver,  could  not  sell  the  property,  which  was  the 
subject  of  the  contract  of  purchase  and  sale,  without  leave  of  the  court, 
and  thereby  acquire  any  rights  against  the  defendant,  but  that  he  was 
guilty  of  a  contempt  in  making  the  sale,  and  therefore  the  court  would 
not  aid  hiin  to  reap  its  fruits.  This  determination  is  based  alone  upon 
the  defendant's  exception  to  the  refusal  of  the  trial  court  to  direct 
a  verdict  in  his  favor  upon  the  grounds  :  (1)  that  the  plaintiff's  assignor 
had  no  power  to  sell  the  property  without  the  consent  of  the  court,  and 
(2)  that  the  sale  was  collusive.  No  effect  was  given  to  the  last  ground 
by  the  court  below.  It  is  plain  that  the  evidence  was  insufficient  to 
justify  a  direction  of  a  verdict  in  favor  of  the  defendant  upon  the 
ground  that  the  sale  was  collusive ;  nor  was  it  sufficient  to  authorize 
the  submission  of  that  question  to  the  jury.  Therefore  the  only 
question  involved  on  this  appeal  is  that  upon  which  the  general  term 
based  its  decision. 

It  is  well  established  by  the  decisions  of  this  court  that  a  vendor  ot 
personal  property,  when  the  vendee  has  declined  to  take  the  property 
and  pay  for  it,  ordinarily  has  the  choice  of  anj'  of  three  methods  to  in- 
demnify himself  against  loss  :  (1)  He  may  store  or  retain  the  property 
for  the  vendee,  and  sue  him  for  the  entire  purchase  price  ;  (2)  he  may 
sell  the  property  and  recover  the  difference  between  the  contract  price 
and  the  price  obtained  upon  a  resale  ;  or  (3)  he  may  keep  the  property 
as  his  own,  and  recover  the  difference  between  the  market  value  at  the 
time  and  place  of  delivery  and  the  contract  price.  Dustan  v.  Mc- 
Andrew,  44  N.  Y.  72,  78 ;  Lewis  v.  Greider,  51  N.  Y.  231,  237 ; 
Hayden  v.  Demets,  53  N.  Y.  426,  431 ;  Cahen  u  Piatt,  69  N.  Y.  348, 
352  ;  Mason  v.  Decker,  72  N.  Y.  599  ;  Quick  v.  "Wheeler,  78  N.  Y. 
305  ;  Porter  v.  Wormser,  94  N.  Y.  431,  442 ;  Agricultural  Works  v. 
Eggleston,  107  N.  Y.  272,  276,  14  N.  E.  312  ;  Tuthill  v.  Skidmore,  124 
N.  Y.  148,  154,  26  N.  E.  348 ;  Van  Brocklen  v.  Smeallie,  140  N.  Y. 
70,  35  N.  E.  415.  The  plaintiff's  assignor  sought  to  avail  himself  of 
the  second  method,  bj'  selling  the  property  at  the  best  price  he  could 
obtain,  and  then  recovering  of  the  defendant  the  difference  between  the 
price  thus  obtained  and  the  contract  price. 

It  is  to  be  observed  that  in  many  of  the  cases  cited  it  has  been  said 
that,  in  thus  selling  the  property,  the  vendor  acts  as  the  agent  of  the 
vendee  for  that  purpose.  Clearlj',  the  use  of  the  words  "  as  agent  of 
the  vendee"   was  not  intended  as  a  determination  that  the  relation 
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between  the  parties  was  that  which  ordiuarilj'  exists  between  a  princi- 
pal who  owns  property  and  an  agent  who  may  be  authorized  to  manage 
or  sell  it.  But  it  is  a  general  expression,  which  has  been  somewhat  in- 
accurately used  to  define  the  right  of  a  vendor  to  make  a  resale  and 
hold  the  vendee  responsible  for  his  loss.  It  is  quite  manifest  that 
a  resale  made  under  such  circumstances  is  not  made  by  the  vendor 
strictly  as  the  agent  of  the  vendee,  but  he  acts  for  himself  in  disposing 
of  the  property  for  the  purpose  of  ascertaining  the  actual  damages  he 
may  sustain.  Doubtless,  in  making  it,  the  vendor  would  be  bound  to 
sell  within  a  reasonable  time,  to  exercise  good  faith  to  effect  a  sale 
at  the  best  price  he  could  obtain,  to  follow  any  proper  instructions  the 
vendee  might  give  as  to  the  time  and  manner  in  which  it  should  be 
made,  and  to  give  credit  upon  the  contract  price  for  the  amount  re- 
ceived. His  duties  in  making  the  sale  maj-,  in  some  respects,  resemble 
those  of  an  agent,  and  thus  the  expression  that  he  acts  "  as  the  agent 
of  the  vendee  "  has  arisen.  That  he  owes  the  vendee  the  duty  to  thus 
conduct  the  sale  is  clear,  but  that  his  acts  in  making  it  can  be  properly 
regarded  as  the  acts  of  an  "  agent,"  as  that  word  is  generallj-  under- 
stood, is  quite  otherwise.  Surely,  the  fact  that  a  vendor  might  seek  this 
remedy  against  an  insolvent  or  doubtful  vendee  would  not  confer  upon 
the  latter  such  a  title  as  would  enable  him  to  demand  and  hold  the  pro- 
perty without  complying  with  the  terms  of  the  contract.  To  saj',  then, 
that  the  vendor  becomes  the  agent  of  the  vendee  in  making  the  sale, 
is  not  quite  correct,  and  is  to  be  regarded,  at  most,  as  a  mere  fiction 
of  law,  and  the  beneficial  title  does  not  pass  to  the  vendee. 

The  first  case  in  this  state  which  has  come  to  our  notice  relating 
to  this  subject  is  Sands  v.  Taylor,  5  Johns.  395.  In  that  case  the 
right  to  make  a  resale  and  hold  the  vendee  responsible  for  the 
difference  between  the  contract  price  and  the  amount  received  up- 
on a  resale  was  considered  and  held  to  exist  by  a  unanimous  court. 
Several  opinions  were  written.  Some  of  the  judges  expressed  the 
view  that,  after  a  vendee  had  refused  to  accept  the  propertj-,  the  vendor 
became  a  trustee  or  agent  by  necessity  to  sell  the  property,  but  that 
the  exercise  of  the  right  to  sell  was  not  a  waiver  of  his  rights  under  the 
contract.  Others  based  this  right,  not  upon  anj-  principle  of  agency, 
but  upon  the  existence  of  a  common  usage,  which  was  said  to  be  con- 
venient and  reasonable,  and  should  be  sustained  by  the  courts.  "While 
the  court  unanimously  held  that  the  right  of  resale  existed,  there  was 
some  difference  of  opinion  as  to  the  precise  language  which  should  be 
employed  in  describing  that  right,  or  the  principle  upon  which  it  was 
founded ;  some  holding  that  it  existed  by  virtue  of  a  common  usage, 
which  was  sanctioned  by  the  courts,  while  others  were  of  the  opinion 
that  the  vendor  became  an  agent  of  the  vendee  bj'  necessity.  It  is 
quite  obvious  that  the  language  employed  in  that  case  has  led  to  the 
use  of  the  words  "  as  agent  for  the  vendee  "  in  stating  this  rule  in  sub- 
sequent cases.  When,  however,  we  consider  the  manner  in  which  the 
use  of  this  phrase  arose,  and  the  sense  in  which  it  was  used,  it  becomes 
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quite  apparent  that  it  was  employed  merely  for  the  purpose  of  briefly 
describing  the  right  which  a  vendor  possessed  to  make  a  resale.  It 
is  clear  that  the  court  in  that  case  did  not  hold,  or  intend  to  hold, 
that  the  general  relation  of  principal  and  agent  existed  between  the 
parties. 

But,  even  if  it  could  be  regarded  as  proper  in  such  a  case  to  define 
the  position  of  a  vendee  as  that  of  an  agent  by  necessity,  yet,  when  the 
sense  in  which  the  term  is  used  is' understood,  it  is  plain  that  it  is  not 
to  be  regarded  as  an  assertion  that  the  vendee  becomes  the  absolute 
owner  of  the  property  by  the  act  of  the  vendor  in  '_thus  seeking  to  es- 
tablish the  amount  of  his  actual  loss.  It  would  be  manifestly  unjust  to 
hold  that  in  such  a  case  the  title  passed  to  a  vendee,  and  that  the  ven- 
dor could  not  adopt  this  method  of  reducing  the  amount  of  his  damage, 
and  ascertaining  the  precise  amount  of  his  loss,  without  assuming  the 
risk  which  might  follow  if  the  title  actually  passed  to  the  vendee 
without  payment,  upon  the  vendor's  election  to  pursue  that  method  of 
indemnifying  himself.  Moreover,  even  if  it  could  be  said  that  the  title 
passed  to  the  vendee,  still  the  vendor  would  retain  his  lien  for  the  pur- 
chase price  that  could  be  foreclosed  by  a  sale,  and  which  would  con- 
tinue in  the  vendor  not  only  the  right  of  possession,  but  the  right  to 
sell  and  hold  the  defendant  for  any  deficiencj'  that  might  arise.  Al- 
though a  vendor  maj-  elect  to  pursue  that  method  of  indemnifying  him- 
self against  loss,  the  title  still  remains  in  him  to  an  extent  which 
would  prevent  the  vendee  from  demanding  or  recovering  the  property 
sold  without  complying  with  the  provisions  of  the  contract.  There- 
fore, the  general  term  erred  in  holding  that  the  title  to  this  property 
passed  to  the  receiver,  so  that  the  vendor  was  unauthorized  to  pursue 
that  method  of  ascertaining  the  amount  of  the  loss  for  which  the  defend- 
ant should  be  held  responsible  without  the  consent  of  the  court. 

It  is  true  that  it  has  been  held  bj-  this  court  that  a  sale  of  property 
under  an  execution  without  leave  of  the  court,  while  the  property  is  in 
the  possession  of  a  receiver,  is  illegal  and  void,  although  the  levy  was 
made  before  his  appointment.  Walling  v.  Miller,  108  N.  Y.  173,  15 
l«r.  E.  65.  In  that  case  it  was  said  that  persons  having  liens  upon 
property  had  no  right  to  interfere  with  its  possession  by  a  receiver 
without  the  autlioritj'  of  .the  court,  and  thus  dissipate  it,  and  deprive 
the  court  of  jurisdiction  to  administer  it.  It  is,  however,  no  authority 
to  sustain  the  doctrine  involved  in  the  determination  of  the  general 
term.  In  the  case  at  bar  the  receiver  had  no  possession  nor  right  of 
possession,  and  no  title  to  the  property  in  question,  but  had  only  the 
right  to  receive  the  property  purchased  by  the  corporation  upon  paj-- 
ing  the  agreed  price.  No  fund  or  property  that  had  passed  into  the 
hands  of  the  receiver  was  attempted  to  be  disposed  of  or  sold.  The 
property  had  never  come  into  the  possession  or  fallen  within  the  juris- 
diction of  the  court  appointing  him.  It  continued  the  property  of  the 
plaintiffs  assignor,  subject  only  to  the  power  of  the  receiver  to  take  it 
upon  paying  the  consideration.     The  right  to  do  so  he  absolutely  de- 
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clined  to  exercise.  "When  he  did  that,  the  plaintiff's  assignor  was  enti- 
tled to  recover  the  damages  which  he  sustained  by  reason  of  a  breach 
of  the  contract.  One  of  the  methods  of  ascertaining  their  amount  was 
a  resale  of  the  property-.  This  was  the  method  pursued.  The  defend- 
ant was  given  notice  of  the  time  and  place  of  sale,  and  had  every 
opportunity  to  protect  any  interest  which  the  corporation  or  he,  as  re- 
ceiver, had.  The  result  of  the  sale,  as  well  as  its  purpose,  was  to 
ascertain  and  establish  the  amount  of  damages  the  plaintiff's  assignor 
in  fact  sustained.  Moreover,  that  the  doctrine  of  the  Walling  Case 
has  no  application  here  is  clearly  established  by  the  decision  of  this 
court  in  Varnum  v.  Hart,  119  N.  Y.  101,  23  N.  E.  183.  In  that  case 
it  was  claimed  by  a  receiver  that  a  sale  of  the  property  of  the  corpora- 
tion under  an  execution  after  his  appointment  was  absolutely  void,  but 
this  court  held  that,  as  the  sheriff  had  seized  the  property,  and  had  it 
in  his  possession  at  the  time  of  the  appointment  of  the  receiver,  the 
sale  was  not  void,  but,  at  most,  should  be  held  simply  voidable. 

It  appears  to  us  that  there  is  no  question  of  contempt  in  this  case. 
No  right  of  possession  in  the  receiver  was  disturbed,  and  the  plaintiff's 
assignor  only  asserted  a  legal  right  which  he  possessed  as  to  the  prop- 
erty. Its  resale  was  but  the  assertion  of  that  right,  and  cannot  be 
properly  held  to  be  illegal  and  void  on  the  ground  that  leave  of  the 
court  was  not  first  obtained.  In  discussing  a  similar  question  in  Bank 
V.  Eisley,  19  N.  Y.  369,  376,  Comstock,  J.,  said:  "It  may  be  that  the 
creditor  should  ask  leave  of  the  court  of  chancery  before  he  proceeds 
to  sell,  or  that  the  purchaser  acquiring  the  title  should  make  a  like 
application  before  he  brings  his  ejectment.  If,  however,  he  fails  to  do 
so,  the  question  is  merely  whether  the  court  will  consider  him  in  con- 
tempt, and  punish  him  accordingly.  The  sale  itself  is  but  the  assertion 
of  a  legal  right,  and  it  cannot  be  illegal  and  void  on  the  ground  that 
the  leave  of  an  equitable  tribunal  is  not  first  asked  and  obtained." 
Hence  it  would  seem  that,  even  if  the  plaintiff's  assignor  was  guilty  of 
contempt,  yet,  as  the  rights  which  he  pursued  were  legal,  the  fact  that 
he  failed  to  obtain  the  consent  of  the  court  did  not  render  his  action 
void.  While  the  order  appointing  the  defendant  as  receiver  of  the 
corporation  enjoined  all  persons  having  notice  from  transferring  any  of 
its  property,  except  to  deliver  it  to  him,  still  it  is  manifest  that  the  cor- 
poration had  no  such  possession  of  or  title  to  the  property  in  question 
as  would  make  a  resale  of  it  by  the  vendor  a  disobedience  of  that  order. 
We  think  the  learned  general  term  erred  in  sustaining  the  exceptions 
and  directing  a  new  trial ;  that  its  order  should  be  reversed,  and  judg- 
ment is  ordered  to  be  entered  for  the  plaintiff  on  the  verdict  of  the 
jury,  with  costs  to  the  appellant  in  all  the  courts. 

All  concur,  except  Parker,  C.  J.,  not  sitting. 

Order  reversed,  etc. 
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HATES  ET  AL  V.   CITY  OF  NASHVILLE. 

88  Fed.  641 :  47  U.  S.  App.  713.     1897. 

The  action  below  was  by  W.  J.  Hayes  &  Sons,  a  firm  of  brokers  of 
Cleveland,  Ohio,  to  recover  from  the  corporation,  the  mayor  and  city 
council  of  the  city  of  Nashville,  Tenn.,  $3,750,  a  part  of  the  sum  de- 
posited under  a  contract  made  between  the  parties  for  the  sale  and  pur- 
chase of  1400,000  of  negotiable  bonds.  The  defendants  filed  a  plea 
averring  they  were  entitled  to  retain  the  amount  sued  for  because  of 
damages  in  that  sum  sustained  by  them  through  the  failure  of  the  plain- 
tiffs to  take  the  bonds  as  agreed.     The  contract  was  as  follows  : 

Agreement  made  this  13th  day  of  April,  1893,  by  and  between  the  mayor 
and  city  council  of  Nashville,  a  corporation  organized  under  the  laws  of  the 
State  of  Tennessee,  hereinafter  to  be  known  as  the  city  of  Nashville,  and  W. 
J.  Hayes  &  Sons,  of  the  city  of  Clevelaiid,  in  the  State  of  Ohio,  witnesseth : 
Whereas,  the  said  city  of  Nashville  did  on  the  11th  day  of  April,  1893,  offer 
to  sell  to  the  said  W.  J.  Hayes  &  Sons  the  S400,000  of  city  of  Nashville  4i^ 
per  cent  trunk-sewer  bonds,  issued  under  the  act  of  the  general  assembly  of 
the  State  of  Tennessee,  approved  February  2,  1892,  and  an  ordinance  of  said 
city  passed  in  pursuance  thereof  on  the  13th  day  of  March,  1893,  at  the  par 
value  of  said  bonds,  less  2  per  cent  thereof,  to  be  allowed  and  paid  by  said 
city  of  NashviUe  to  said  W.  J.  Hayes  &  Sons  as  commission ;  and  whereas, 
said  W.  J.  Hayes  &  Sons  did  on  the  11th  day  of  April,  1893,  accept  said  offer, 
and  agree  thereto:  Now,  therefore,  th'e  said  city  of  Nashville  does  hereby 
agree  to  and  does  sell  to  the  said  W.  J.  Hayes  &  Sons  the  said  four  hundred 
thousand  dollars  of  trunk-sewer  bonds  for  the  sum  of  four  hundred  thousand 
dollars  less  the  2  per  cent  commission  aforesaid  to  be  paid  and  allowed  said 
W.  J.  Hayes  &  Sons  by  said  city.  Said  bonds  are  to  be  dated  April  1,  1893, 
of  denomination  of  $1,000,  with  semiannual  interest  coupons  attached,  inter- 
est at  the  rate  of  4)^  per  cent  per  annum,  payable  semiannually  at  the  Chemical 
National  Bank  of  New  York  City,  or  at  the  oflSce  of  city  treasurer,  NashviUe, 
Tennessee,  at  the  option  of  the  holders  of  the  same.  Said  bonds  are  to  ma- 
ture in  thirty  years  from  the  date  thereof,  with  principal  payable  at  the  oflSce 
of  the  treasurer  of  the  said  city  of  Nashville,  Tenn.  Said  bonds  are  to  be 
numbered  from  1  to  400,  inclusive,  and  are  to  be  legally  issued,  and  the  said 
city  of  Nashville  shall  furnish  the  said  W.  J.  Hayes  &  Sons  a  transcript  of 
said  proceedings  relating  to  said  issue,  showing  the  legality  thereof.  The  said 
bonds  are  to  be  delivered  to  the  said  W.  J.  Hayes  &  Sons  at  the  Chemical 
National  Bank  of  New  York  City  as  follows,  at  expense  of  city :  $75,000  on  or 
before  the  1st  day  of  May,  1893,  $75,000  in  thirty  days  thereafter,  and  $50,000 
every  thirty  days  thereafter,  successively,  until  the  entire  issue  is  taken  up. 
In  consideration  whereof,  the  said  W.  J.  Hayes  &  Sons  hereby  agree  to  pur- 
chase, to  take  up  and  pay  for  said  bonds  when  delivered,  not  only  the  par 
value  thereof,  less  the  2  per  cent  commission  aforesaid,  but  in  addition 
thereto  all  interest  which  shall  have  accrued  on  the  par  value  of  each  instal- 
ment of  said  bonds;  interest  to  be  calculated  from  April  1,  1893,  up  to  date 
of  such  instalments,  as  above  provided :  provided,  however,  that  the  said  W. 
J.  Hayes  &  Sons  shall  have  the  option  of  taking  up  and  paying  for  the  entire 
issue  at  any  time  after  legality  of  bonds  is  established.    If  the  saifd  W.  J. 
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Hayes  &  Sons  fail  to  take  and  pay  for  any  instalment  of  bonds  as  above  pro- 
vided when  delivered,  then,  at  the  option  of  the  said  city  of  NashviUe,  this 
contract  may  be  declared  null  and  void  in  all  its  provisions.  As  an  evidence 
of  good  faith  upon  the  part  of  the  said  W.  J.  Hayes  &  Sons,  and  as  a  guaranty 
upon  their  part  that  they  will  faithfully  carry  out  the  provisions  of  their  con- 
tract, they  have  delivered  to  the  recorder  of  the  city  of  Nashville  a  draft  for  ' 
the  sum  of  five  thousand  doUars,  receipt  of  which  draft  is  hereby  acknowl- 
edged by  the  said  city  of  Nashville.  A  pro  rata  of  said  deposit,  with  6  per 
cent  interest  thereon,  will  be  refunded  to  the  said  W.  J,  Hayes  &  Sons  as  each 
instalment  of  bonds  is  taken  up  and  paid  for.  The  conditions  of  this  con- 
tract are  subject  to  the  opinion  of  Judge  John  F.  Dillon,  of  New  York,  as  to 
the  legality  of  bonds ;  the  legal  services  for  same  to  be  paid  by  W.  J.  Hayes 
&  Sons.  In  witness  whereof,  the  mayor  and  city  council  of  Nashville  has 
caused  this  agreement  to  be  signed  by  the  finailce  committee  of  the  city  coun- 
cil, by  the  mayor  of  said  city,  and  by  the  recorder,  and  has  caused  its  ofQcial 
seal  to  be  afSxed  thereto ;  and  the  said  W.  J.  Hayes  &  Sons  have  caused  the 
same  to  be  signed  by  T.  W.  Heatley,  their  duly  authorized  agent. 

[SignedJ  Geo.  B.  Guild,  Mayor. 

A.  S.  Williams, 
[Seal]  J.  B.  Murray, 

G.  P.  Lipscomb, 

Finance  Committee. 

James  T.  Bell,  Recorder. 
W.  J.  Hates  &  Sons,  per  Thos.  W.  Heatley. 

The  bonds  were  declared  to  be  legal  by  Judge  Dillon  of  New  York, 
in  accordance  with  the  contract,  and  the  city  issued  them.  It  delivered 
$100,000  of  them  to  the  plaintiffs,  and  received  paj^ment  thereon  ;  and, 
in  accordance  with  the  contract,  it  delivered  up  to  the  plaintiffs  $1,250 
of  the  $5,000  guaranty  deposit.  Though  requested  frequently  by  the 
city  to  take  and  pay  for  the  remaining  $300,000  of  the  bonds  the  plain- 
tiffs failed  to  do  so.  There  was  a  good  deal  of  correspondence  between 
the  parties,  and  the  city  authorities  made  a  number  of  efforts  to  secure 
the  completion  of  the  contract  by  the  plaintiffs.  Finally  a  meeting  of 
council  was  called  for  the  purpose  of  considering  the  situation,  the 
minutes  of  which  were  as  follows : 

Minutes  of  the  Meeting  of  the  City  Council  of  Nashville  of  February  10,  1894: 

Minutes. 

City  Hall,  Nashville,  Feb.  10, 1894. 

The  Hon.  the  city  council  met  this  evening  at  4  o'clock  in  extra  session, 
pursuant  to  a  call  from  his  honor  the  mayor.  Present  —  Messrs.  Barthell, 
Dalton,  Goodloe,  Goodman,  Harwell,  Moore,  Murray  (P.  A.),  Murrey  (J.  B.), 
Stewart,  Sykes,  Williams,  and  Prest.  Higginbotham.  The  message  of  his 
honor  the  mayor,  convening  the  council,  was  as  follows  : 

"  Gentlemen  of  the  Council  :  You  are  called  to  meet  in  extra  session 
*;his  evening  at  4  o'clock  to  consider  the  matter  of  declaring  forfeited  the 
trunk-sewer  bonds  contracted  for  by  W.  J.  Hayes  &  Sons,  Cleveland  Ohio, 
and  to  take  such  steps  as  the  emergency  of  the  case  may  demand,  and  the  in- 
terest of  the  citv  requires. 

"  Feby.  10th,  1894. 

"  Respectfully,  Geo.  B.  Guild,  Mayor." 

Which  message  was  received  and  filed. 
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Mr.  Sykes  offered  the  following : 

"  Be  it  resolved  by  the  mayor  and  city  council  of  Nashville  that  whereas, 

the  mayor,  recorder,  and  finance  committee,  the  commissioners  appointed  by 

.  ordinance  approved  March  13,  1893,  to  negotiate  and  sell  the  trunk-sewer 

bonds,  have  this  day  sent  the  following  communication  to  the  city  council,  to 

wit: 

"  'To  THE  Mayor  and  City  Council:  We  herewith  submit  the  resolutions 
of  the  commissioners  appointed  to  negotiate  the  trunk-sewer  bonds,  which  reso- 
lution was  passed  at  a  recent  meeting  held  January  23, 1894,  and  is  as  follows : 
".  Whereas,  W.  J.  Hayes  &  Sons,  of  the  city  of  Cleveland,  Ohio,  have  failed  to 
comply  with  the  provisions  of  their  contract  made  with  the  city  of  Nashville 
April  13,  1893,  with  reference  to  the  sale  of  the  trunk-sewer  bonds  (that  is  to 
say,  said  W.  J.  Hayes  &  Sons  having  failed  to  take  the  instalments  of  said 
bonds  at  dates  provided  for  under  the  terms  of  said  contract) :  and  whereas, 
by  the  terms  of  the  said  contract  the  said  city  of  Nashville  has  authority,  at  its 
option,  to  declare  said  contract  null  and  void  upon  failure  of  the  said  W.  J. 
Hayes  &  Sons  to  comply  therewith :  Therefore  be  it  resolved  by  the  commis- 
sioners appointed  by  otdinance  approved  March  13,  1893,  namely,  the  mayor, 
recorder,  and  the  finance  committee,  that  said  contract  is  hereby  declared  null 
and  void  and  of  no  further  effect.  Be  it  further  resolved  that  said  commission- 
ers report  their  action  to  the  city  council  for  ratification  and  approval. " 
"  '  [Signed]  Geo.  B.  Guild,  Mayor. 

"  'James  T.  Bell,  Recorder. 

"  '  Chas.  Sykes. 

"  '  A.  S.  Williams. 

"  'M.  J.  Dalton. 

"  '  W.    H.    HiGGINBOTHAM. 

"  'Frank  Goodman.' 
"  Therefore  be  it  resolved  by  the  mayor  and  city  council  of  Nashville  that 
said  action  of  the  commissioners  be  ratified  and  approved.  Be  it  further  re- 
solved that  said  contract  be  decljtred  null  and  void,  in  accordance  with  the  sug- 
gestions and  recommendations  of  said  commissioners.  Be  it  further  resolved 
that  W.  J.  Hayes  &  Sons  be  notified  of  the  action  of  the  mayor  and  city  council 
with  reference  to  the  said  contract,  and  that  they  be  further  notified  that  the 
mayor  and  city  council  of  Nashville,  in  accordance  with  the  provisions  of  said 
contract,  claim  the  guaranty  deposited  by  them  (the  said  W.  J.  Hayes  &  Sons) 
for  the  faithful  performance  thereof,  not  yet  refunded  to  them,  amounting  to 
the  sum  of  $3,750.00.  Be  it  further  resolved  that  the  treasurer  and  comptroller 
be  directed  to  draw  from  the  Fourth  National  Bank  the  said  sum  of  $3,750.00, 
and  deposit  the  same  with  the  legal  depositories  of  the  city,  the  First  National 
Bank." 
Which  resolutions  were  on  motion  adopted,  and  then  council  adjourned. 
[Signed]  W.  H.  Higginbotham,  Brest. 

Notice  of  these  resolutions  was  conveyed  to  the -plaintiffs  in  the  fol- 
lowing letters : 

Letter  of  Eecorder  James  T.  Bell,  of  February  12,  1894 : 

Oifice  of  City  Recorder. 
James  T.  Bell,  Recorder  and  Judge  of  City  Court. 

Nashville,  Tenn.,  February  12,  1894. 
W.  J.  Hayes  &  Sons. — Dear  Sirs:  I  am  directed  to  enclose  a  copy  of 
resolutions  adopted  by  the  Hon.  city  council  of  Nashville  February  10,  1894. 
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I  regret  that  things  have  assumed  the  shape  as  indicated.  But  Nashville  has 
suffered  considerably  for  your  failure  to  comply  with  the  terms  of  your  contract, 
and  to-day  is  sufiering  for  want  of  funds  to  carry  on  the  work  for  which  the 
bonds  were  issued. 

Respectfully,  yours,  James  T.  Bell,  Recorder. 

To  which  W.  J.  Hayes  &  Sons  made  the  following  reply : 

February  14,  1894. 
Hon.  James  T.  Bell,  Recorder,  Nashville,  Tenn.  —  Dear  Judge :  We 
have  yours  of  the  12th  inst.,  enclosing  action  of  the  council  in  accordance  with 
a  report  signed  by  you  and  the  other  commissioners.  We  know  none  of  your 
people  intend  to  take  any  advantage  of  us,  and  we  can  assure  you  we  have 
been  acting  under  a  great  many  disadvantages.  We  telegraphed  you  as  per 
enclosed  copy,  saying  we  could  take  up  $50,000  in  New  York.  When  you 
come  to  know  the  difficulties  which  have  arisen  on  this  issue,  you  will  not 
blame  us. 

Yours,  truly,  W.  J.  Hayes  &  Sons. 

Diet,  by  H.  E.  H. 

The  city  then  made  efforts  to  sell  the  remaining  bonds,  and  secured 
a  purchaser  in  New  York.  The  council  (on  February  15,  1894)  then 
passed  the  following  resolution  : 

Resolution. 
City  Hall,  Nashville,  February  15,  1894. 
The  Hon.  city  council  met  this  morning  at  11  o'clock,  in  extra  session, 
pursuant  to  a  call  from  his  honor  the  mayor.  Present :  Messrs.  Barthell, 
Crutcber,  Dalton,  Goodloe,  Goodman,  Harwell,  Hitchcock,  Moore,  Murrey 
(J.  B.),  McConnell,  Sharenberger,  Stewart,  Sykes,  Warren,  Williams,  and 
Prest.  Higginbotham.  The  following  message  convening  the  council  was 
transmitted  from  his  honor  the  mayor,  to  wit: 

"  Nashville,  Tenn.,  February  15,  1894. 

Gentlemen  of  the  City  Council:  You  are  called  to  meet  in  extra  ses- 
sion at  11  o'clock  this  a.  m.,  to  consider  the  proposition  in  regard  to  sale  of  the 
sewer  bonds.  Geo.  B.  Guild,  Mayor." 

Which  message  was  received  and  filed. 

Mr.  Sykes  offered  the  following :  "  Be  it  resolved  by  the  mayor  and  city 
council  of  Nashville  that  the  trunk-sewer  bonds  commission  be  authorized  and 
empowered  to  sell  the  $300,000  trunk-sewer  bonds  at  par  and  accrued  interest 
to  March  1,  1894,  and  to  allow  2  per  cent  commission  on  the  par  value  of  the 
bonds,  and  the  $3,750  forfeited  by  W.  J.  Hayes  &  Sons,  of  Cleveland,  Ohio. 
The  bonds,  if  sold,  are  to  be  paid  for  as  follows :  $100,000  on  March  1,  1894, 
!S100,000  not  later  than  April  1,  1894,  and  the  remaining  $100,000  not  later 
than  May  1,  1894."  After  being  generally  discussed  by  the  members  present, 
the  resolution  was  adopted  without  dissent,  and  the  council  then  adjourned. 

W.  H.  Higginbotham,  Prest. 

These  terms  were  accepted  by  the  purchaser,  Quintard,  and  the  bonds 
were  sold.  It  was  in  evidence  that  the  method  taken  by  the  city  to  sell 
the  bonds  was  according  to  the  usual  course  of  business  in  the  disposi- 
tion of  such  securities. 
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Parts  of  the  court's  charge  to  the  jury  to  which  the  plahitiffs  excepted 
were  as  follows : 

"  Now,  then,  looking  to  the  provisions  of  this  contract,  viz.,  that  the  indem- 
nity fund  was  deposited  as  an  evidence  of  good  faith,  and  as  a  guaranty  of 
•good  faith,  on  the  part  of  Hayes  &  Sous  that  they  would  faithfully  cany 
out  the  contract,  if,  in  view  of  that,  and  in  view  of  their  failure  to  carry  it  out, 
it  resulted,  on  conditions  presently  to  be  named,  that  the  city  was  compelled 
to  resell  the  bonds  at  a  loss  equivalent  to  the  three  thousand  seven  hundred 
and  fifty  dollars,  or  if,  after  the  city  had  used  due  care  and  diligence  to  effect 
a  sale  which  I  shall  presently  instruct  you  about,  was  unable  to  do  so,  and  was 
compelled  to  sell  the  bonds  in  order  to  realize  money  which  it  expected  under 
the  contract,  and  had  a  right  to  expect,  it  would,  in  such  a  case  as  that,  have 
a  right  to  retain  out  of  the  indemnity  fund  enough  to  make  itself  whole,  as  it 
would  have  been  if  the  plaintiffs  had  faithfully  carried  out  their  contract,  to 
secure  which  this  indemnity  deposit  was  made ;  and  that  is  a  question  you 
must  determine. 

"The  question,  then,  would  turn  upon  the  city's  dealing  with  these  bonds 
after  the  contract  was  declared  forfeited,  and  after  it  undertook  to  handle 
them,  and  after  it  became  the  owner  of  them.  So  that  if,  upon  the  proof,  you 
believe  that  Hayes  &  Sons  defaulted  (to  which  there  seems  to  be  no  contro- 
versy), and  the  city  declared  the  contract  forfeited  (about  which  there  seems 
to  be  no  controversy),  and  the  city  then,  for  the  purpose  of  realizing  immedi- 
ate proceeds  upon  the  bonds,  undertook  to  sell  them,  and  did  sell  them,  your 
next  inquiry  will  be  as  to  whether  or  not  the  city's  conduct  in  the  sale  of  them 
was  lawful  and  just  towards  the  plaintiffs,  and  if  it  acted  properly,  and  was 
damaged  by  reason  of  having  to  resell  them,  to  the  extent  of  this  three  thou- 
sand seven  hundred  and  fifty  dollars,  and  taking  the  bonds  back  under  a  for- 
feiture, it  became  the  duty  of  the  city,  in  the  reselling  of  these  bonds,  to  exercise 
good  faith  and  to  exercise  reasonable  diligence  in  the  reselling  of  these  bonds 
for  the  best  price  they  could  obtain  upon  the  market.  That  would  have  ref- 
erence to  the  usual  method  or  methods  of  selling  securities  at  places  where  it 
was  reasonable  to  expect  there  would  be  a  demand  for  such  securities.  The 
city  was  not  required  to  adopt  any  particular  mode,  but  the  mode  they  adopted 
must  have  been  adopted  in  good  faith,  and  must  have  been  reasonable  under 
the  circumstances;  and,  to  determine  whether  it  was  reasonable  or  not,  you 
must  look  at  the  method  pursued  by  the  city  in  such  cases,  and  the  methods 
that  are  ordinarily  pursued  in  handling  securities  of  that  kind ;  and  whether 
it  exercised  good  faith,  through  its  officers,  and  used  reasonable  care  and  dili- 
gence to  obtain  the  best  price  possible,  is  for  the  jury  to  decide  upon  the  evi- 
dence before  you." 

W.  G.  Sutcheson,  for  plaintiffs  in  error. 

John  B.  Zeeble,  for  defendants  in  error. 

Taft,  Circuit  Judge.  Though  other  questions  are  raised  by  the  as- 
signment of  errors,  we  shall  discuss  only  the  two  which  were  presented 
and  argued  to  the  court. 

It  was  first  contended  on  behalf  of  the  plaintiffs  in  error  that  the  city 
could  not  claim  damages  for  breach  of  the  contract,  by  way  of  set-off, 
because  its  action  in  annulling  the  contract  was  a  complete  rescission  of 
it,  releasing  each  party  from  every  obligation  under  it,  as  if  there  nevel 
had  been  a  contract  made.     It  is  well  settled  that  a  technical  rescis- 
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sion  of  the  contract  has  the  legal  effect  of  entitling  each  of  the  parties 
to  be  restored  to  the  condition  in  which  he  was  before  the  contract  was 
made,  so  far  as  that  is  possible,  and  that  no  rights  accrue  to  either  by 
force  of  the  terms  of  the  contract.  But,  besides  technical  rescission, 
there  is  a  mode  of  abandoning  a  contract  as  a  live  and  enforceable  ob- 
ligation, which  still  entitles  the  partj'  declaring  its  abandonment  to  look 
to  the  contract  to  determine  the  compensation  he  may  be  entitled  to 
under  its  terms  for  the  breach  which  gave  him  the  right  of  abandon- 
ment. In  Mining  Co.  v.  Humble,  153  U.  S.  540,  551,  14  Sup.  Ct.  876, 
879,  defendant  excepted  to  the  following  instruction  of  the  trial  court: 
"  If  the  jury  find  from  the  evidence  that  the  plaintiffs  were  in  good 
faith  endeavoring  to  carry  out  and  perform  said  contract  according  to 
its  terms,  and  the  defendant  wantonly  or  carelessly  and  negligently 
interfered  with  and  hindered  and  prevented  the  plaintiffs  in  such  per- 
formance, to  such  an  extent  as  to  render  the  performance  of  it  difficult, 
and  greatly  decrease  the  profits  which  the  plaintiffs  would  otherwise 
have  made,  then  and  in  such  case  such  interference  was  unauthorized 
and  illegal,  and  would  have  justified  the  plaintiffs  in  abandoning  the 
contract,  and  would  have  entitled  them  to  recover  such  damages  as 
they  actually  suffered  by  being  hindered  and  prevented  from  perform- 
ing such  contract." 

In  sustaining  the  correctness  of  the  charge  the  Supreme  Court,  speak- 
ing by  Mr.  Justice  Brewer,  said:  "It  is  insisted,  and  authorities  are 
cited  in  support  thereof,  that  a  party  cannot  rescind  a  contract,  and  at 
the  same  time  recover  damages  for  his  non-performance.  But  no  such 
proposition  as  that  is  contained  in  that  instruction.  It  only  \a.ys  down 
the  rule  —  and  it  lays  that  down  correctly  —  which  obtains  when  there 
is  a  breach  of  a  contract.  Whenever  one  party  thereto  is  guilty  of  such 
a  breach  as  is  here  attributed  to  the  defendant,  the  other  party  is  at 
liberty  to  treat  the  contract  as  broken,  and  desist  from  any  further 
effort  on  his  part  to  perform  ;  in  other  words,  he  may  abandon  it,  and 
recover  as  damages  the  profits  which  he  would  have  received  through 
full  performance.  Such  an  abandonment  is  not  technically  a  rescission 
of  the  contract,  but  is  merely  an  acceptance  of  the  situation  which  the 
wrongdoing  of  the  other  party  has  brought  about.  Generally  speaking, 
it  is  true  that  when  a  contract  is  not  performed  the  party  who  is  guilty 
of  the  first  breach  is  the  one  upon  whom  rests  all  the  liability  for  the 
non-performance.  A  part}'  who  engages  to  do  work  has  a  right  to  pro- 
ceed free  from  any  let  or  hindrance  of  the  other  partj' ;  and  if  such 
other  party  interferes,  —  hinders,  and  prevents  the  doing  of  the  work,  — 
to  such  an  extent  as  to  render  its  performance  difficult  and  largely 
diminish  the  profits,  the  first  may  treat  the  contract  as  broken,  and  is 
not  bound  to  proceed  under  the  added  burdens  and  increased  expense. 
It  may  stop,  and  sue  for  the  damages  which  it  has  sustained  by  reason 
of  the  non-performance  which  the  other  has  caused." 

It  very  frequently  happens  that  laymen  do  not  distinguish  between 
these  two  ways  of  ending  *  contract,  and,  therefore,  that  words  are 


§  7.]  EIGHT   TO   RESCIND.  741 

used  by  a  party  which,  literally  and  strictly  construed,  would  effect  a 
complete  rescission  and  destruction  of  the  contract,  when  the  party's 
real  intention  is  only  to  declare  his  release  from  further  obligation  to 
comply  with  the  terms  of  the  contract  by  the  default  of  the  other  party, 
and  his  intention  to  hold  the  other  for  damages.  In  such  cases,  courts 
consider,  not  only  the  language  of  the  party,  but  all  the  circumstances, 
including  the  effect  of  a  complete  rescission  upon  the  rights  of  the  par- 
ties, and  the  probability  or  improbabilitj'  that  the  complaining  party 
intended  such  a  result,  in  reaching  a  conclusion  as  to  the  proper  con- 
struction of  the  language  used.  In  this  case  the  original  contract  pro- 
vided for  an  "  annulment "  of  the  contract.  If  we  can  satisfy  ourselves 
as  to  the  meaning  of  the  contract  in  this  regard,  it  will  throw  a  useful 
light  on  the  meaning  to  be  given  to  the  subsequent  action  of  the  city 
authorities.  The  clause  of  the  contract  referred  to  is  as  follows  :  "If 
the  said  W.  J.  Hayes  &  Sons  fail  to  take  and  pay  for  any  instalments 
of  bonds  as  above  provided  when  delivered,  then,  at  the  option  of  the 
city  of  Nashville,  this  contract  may  be  declared  null  and  void  in  all 
provisions.  As  an  evidence  of  good  faith  on  the  part  of  the  said  W.  J. 
Hayes  &  Sons,  and  as  a  guaranty  upon  their  part  that  they  will  faith- 
fully carry  out  the  provisions  of  this  contract,  they  have  delivered  to 
the  recorder  of  the  said  city  of  Nashville  a  draft  for  the  sum  of  five 
thousand  dollars,  a  receipt  of  which  draft  is  hereby  acknowledged  by 
the  said  city  of  Nashville.  A  pro  rata  of  said  deposit,  with  6  per  cent 
interest  thereon,  will  be  refunded  to  the  said  W.  J.  Hayes  &  Sons  as 
each  instalment  of  bonds  is  taken  up  and  paid  foi'." 

We  cannot  suppose  that  the  city,  in  making  this  contract,  intended 
to  reserve  to  itself  only  the  right  completelj'  to  destroy  the  contract, 
and  thus  to  obligate  itself  to  give  up  to  the  defaulting  party  the  indem- 
nitj'  it  had  been  careful  to  secure  against  loss  ;  and  j^et  such  must  be 
the  construction  of  the  contract,  if  the  annulment  provided  therein 
means  a  complete  rescission.  The  obvious  intent  of  the  parties  was 
that  upon  default  the  city  might  free  itself  from  any  obligation  there- 
after to  deliver  the  subsequent  instalments  of  bonds  to  W.  J.  Hayes  & 
Sons,  and  that  the  fund  deposited  should  be  an  indemnity  against  any 
loss  the  city  might  suffer  by  reason  of  the  default.  And  it  was  in  ac- 
cordance with  such  an  intent  that  the  city  declared  its  annulment  of  the 
contract,  for  it  appropriated  to  itself  the  $3,750  which  still  remained  on 
deposit  as  indemity  for  the  performance  of  the  contract.  The  declared 
intention  of  the  city  to  retain  its  deposit  can  only  be  reconciled  and 
made  consistent  with  its  declaration  of  annulment  by  construing  the 
latter  to  be  merely  an  abandonment  of  the  contract,  and  not  a  complete 
rescission.  This  case  presents  many  points  in  common  with  that  of 
Cherry  Valley  Iron  Works  v.  Florence  Iron  River  Co.,  decided  by  this 
court,  and  reported  in  22  U.  S.  App.  655,  12  C.  C.  A.  306,  and  64  Fed. 
569.  That  was  a  suit  for  damages  for  the  breach  of  a  contract  to  pur- 
chase ten  thousand  tons  of  ore.  The  contract  provided  for  the  pay- 
ment of  the  price  in  instalments  according  to  periodical  deliveries  of 
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the  ore,  and  contained  this  stipulation:  "And,  in  case  said  party  of 
the  second  part  fails  to  make  any  or  either  of  the  above-named  pay- 
ments for  the  period  of  ten  daj's  after  the  same  becomes  due,  said 
Florence  Iron  River  Company  shall  have  the  right  to  cancel  this  con- 
tract for  all  ore  not  delivered  at  the  time  such  default  is  made." 

The  purchaser  had  failed  to  make  the  payments  according  to  the 
contract,  and  correspondence  ensued,  in  which  the  seller  threatened 
that,  unless  payment  was  made,  the  undelivered  ore  would  be  sold  for 
account  of  plaintiff,  and  the  difference-  between  the  selling  price  and 
the  unpaid  purchase  price  would  be  charged  to  the  plaintiff.  Finally 
the  sellers  notified  the  buyers,  in  a  letter  in  which  they  quoted  in 
full  the  clause  permitting  cancellation  of  the  contract  for  all  ore  unde- 
livered, that  they  cancelled  the  contract  in  accordance  with  that  clause. 
It  was  vigorously  contended  on  behalf  of  the  purchaser  that  the  can- 
cellation was  necessarily  a  complete  rescission,  and  that  it  released 
both  parties  from  the  obligation  of  the  contract,  and  that  no  damages 
could  be  recovered  for  failure  to  receive  and  pay  for  the  undelivered 
ore.  This  court  did  not  yield  to  the  contention,  but  held  that,  upon  the 
exercise  of  the  right  of  cancellation  provided  by  the  contract  after  a 
failure  to  make  the  agreed  payment,  the  further  performance  of  the 
contract  was  abandoned  and  the  aggrieved  party  had  the  right  to  pur- 
sue its  remedy  for  the  damages  sustained  by  it  in  consequence  of  the 
breach  of  the  contract  which  was  the  cause  of  its  abandonment.  The 
court,  in  reaching  this  conclusion,  was  fortified  by  the  case  of  Lumber 
Co.  V.  Bates,  31  Mich.  158,  163,  in  which  one  party,  by  a  declaration 
of  rescission  based  on  a  default  of  the  other  part}',  was  held  not  to  in- 
tend a  rescission  in  law,  but  a  mere  abandonment,  because  in  the  same 
letter  was  the  declaration  that  the  writer  intended  to  look  to  the  default- 
ing party  for  damages  sustained  bj'  its  failure  to  perform  the  contract. 
In  the  case  of  Railroad  Co.  v.  Howard,  13  How.  307,  the  contract  be- 
tween the  railroad  company  and  the  building  contractor  contained  the 
following  clause :  "  Provided,  however,  that  in  case  the  partj'  of  the 
second  part  shall  at  any  time  be  of  opinion  that  this  contract  is  not 
duly  complied  with  by  the  said  party  of  the  first  part,  or  that  it  is  not 
in  due  progress  of  execution,  or  that  the  said  party  of  the  first  part  is 
irregular  or  negligent,  then  and  in  such  case  he  shall  be  authorized  to 
declare  this  contract  forfeited,  and  thereupon  the  same  shall  become 
null,  and  the  party  of  the  first  part  shall  have  no  appeal  from  the  opin- 
ion and  decision  aforesaid,  and  he  thereby  releases  all  right  to  except 
to  or  question  the  same,  in  any  place,  under  any  circumstances  what- 
ever ;  but  the  party  of  the  first  part  shall  still  remain  liable  to  the  party 
of  the  second  part  for  the  damages  occasioned  by  the  said  non-compli- 
ance, irregularity,  or  negligence." 

The  railroad  company  availed  itself  of  this  provision,  and  notified 
the  contractor,  after  he  had  done  part  of  the  work,  that  in  its  opinion 
the  contract  had  not  been  duly  complied  with  by  him,  and,  therefore, 
that  the  contract  be,  ' '  and  the  same  is  hereby  declared  to  be  forfeited." 


§  7.]  EIGHT  TO  RESCIND.  743 

At  the  time  of  the  forfeiture,  money  was  due  under  the  contract  to  the 
contractor,  and  he  brought  suit  for  the  same.  It  was  contended  on 
behalf  of  the  company  that  by  its  action  in  accordance  with  the  con- 
tract, annulling  the  same,  all  rights  acquired  under  the  contract  bad 
been  destroj-ed.  The  court  below  had  given  the  following  instruction  : 
"But  this  annulling  did  not  deprive  him  [i.  e.  the  contractor]  of  any 
rights  vested  in  him  at  that  time,  or  make  the  covenant  void  ab  initio, 
so  as  to  deprive  him  of  a  remedy  upon  it  for  any  money  then  due  him 
for  his  work,  or  any  damages  he  had  then  already  sustained." 

Error  was  assigned  to  this  charge  on  the  ground  stated  above.  In 
aflSrming  the  correctness  of  the  charge,  Mr.  Justice  Curtis  spoke  as 
follows:  "The  law  leans  strongly  against  forfeiture,  and  it  is  incum- 
bent on  the  party  who  seeks  to  enforce  one  to  show  plainly  his  right  to 
it.  The  language  used  in  this  contract  is  susceptible  of  two  meanings  : 
One  is  the  literal  meaning,  for  which  the  plaintiff  in  error  contends,  — 
that  the  declaration  of  the  company  annulled  the  contract,  destroying 
all  rights  which  had  become  vested  under  it,  so  that  if  there  was  one 
of  the  monthly  payments  in  arrear  and  justly  due  from  the  company  to 
the  contractor,  and  as  to  which  the  company  was  in  default,  yet  it 
could  not  be  recovered,  because  every  obligation  arising  out  of  the  con- 
tract was  at  an  end.  Another  interpretation  is  that  the  contract,  so  far 
as  it  remained  executory  on  the  part  of  the  contractor,  and  all  obliga- 
tions of  the  company  dependent  on  the  future  execution  by  him  of  any 
part  of  the  contract,  might  be  annulled.  We  cannot  hesitate  to  fix  on 
the  latter  as  the  true  interpretation.  In  the  first  place,  the  intent  to 
have  the  obligation  of  the  contractor,  to  respond  for  damages,  continue, 
is  clear.  In  the  next  place,  though  the  contractor  expressly  releases 
all  right  to  except  to  the  forfeiture,  he  does  not  release  any  right  al- 
ready vested  under  the  contract,  by  reason  of  its  part  performance,  and 
*  expressio  unius  exclusio  alterius.'  And,  finally',  it  is  highly  improb- 
able that  the  parties  could  have  intended  to  put  it  in  the  power  of  the 
company  to  exempt  itself  from  paying  money,  honestly  earned  and 
justly  due,  by  its  own  act  declaring  a  forfeiture.  The  counsel  for  the 
plaintiff  in  error  seemed  to  feel  the  pressure  of  this  difficulty,  and  not 
to  be  willing  to  maintain  that  vested  rights  were  absolutely  destroyed 
by  the  act  of  the  company  ;  and  he  suggested  that,  though  the  covenant 
was  destroyed,  assumpsit  might  lie  upon  an  implied  promise.  But  if 
the  intention  of  the  parties  was  to  put  an  end  to  all  obligations  on  the 
part  of  the  company  arising  from  the  covenant,  there  would  remain 
nothing  from  which  a  promise  could  be  implied ;  and,  if  this  was  not 
their  intention,  then  we  come  back  to  the  very  interpretation  against 
which  he  contended,  for,  if  the  obligation  arising  from  the  covenant 
remains,  the  covenant  is  not  destroyed.  We  hold  the  instruction  of  the 
court  on  this  point  to  have  been  correct." 

In  the  case  of  Mayor,  etc.,  of  City  of  New  York  v.  New  York 
Refrigerating  Construction  Co.,  146  N.  Y.  210,  40  N.  E.  771,  the  city 
made  a  contract  with  a  refrigerating  company  to  introduce  a  refrigerat- 


744  HAYES  V.  CITY   OF  NASHVILLE.  [CHAP.  VL 

ing  apparatus  into  one  of  the  markets  of  the  city.  The  contract 
provided  that,  in  case  of  the  default  of  the  company  after  certain 
proceedings,  the  city  comptroller  might  notify  the  company  to  dis- 
continue its  system.  After  the  contract  had  been  partially'  performed, 
the  comptroller  did  notify  the  company  that  the  contract  was  can- 
celled and  annulled.  By  reason  of  the  prior  occupancy  of  the  market 
houses  by  the  company  under  the  terms  of  the  contract,  certain 
rent  was  due  from  the  company  to  the  city.  The  companj-  claimed 
that  the  cancellation  destroyed  any  cause  of  action  arising  under  the 
contract  and  that  the  rent  could  not,  therefore,  be  recovered.  It 
was  held  that  the  cancellation  was  not  a  rescission,  in  a  strict, 
technical  sense,  which  destroyed  all  right  of  action,  but  was  simply 
a  termination  of  the  contract,  leaving  undetermined  all  existing 
liabilities.  It  was  said  that  this  result  might  be  implied  from  all 
the  surrounding  circumstances,  and  grew  out  of  the  obvious  meaning 
of  the  parties  when  the  contract  was  executed,  and  that  the  position 
assumed  by  the  appellants  was  "  technical,  forced,  and  unnatural." 
The  court  said :  "  We  have  been  referred  to  numerous  authorities 
laying  down  the  general  doctrine  that,  where  a  contract  is  rescinded 
while  in  the  course  of  performance,  no  claim  in  respect  of  perform- 
ance, or  of  what  has  been  paid  or  received  thereon,  may  thereafter 
be  made.  This  general  rule  is  subject,  however,  to  the  qualifications 
that  any  claim  founded  on  the  contract  must  be  referred  to  the  agree- 
ment of  rescission,  to  ascertain  whether  it  has  been  expressly  or 
impliedly  reserved.  See  McCreery  v.  Day,  119  N.  Y.  5,  23  N.  E.  198. 
In  the  case  cited.  Judge  Andrews  says  that  the  liability  '  depends  on 
the  intention  to  be  deduced  from  the  agreement  of  annulment,  construed 
in  the  light  of  attending  circumstances.'  " 

In  Hinsdale  v.  White,  6  Hill,  507,  a  landlord  terminated  the  tenancy 
of  a  tenant  under  a  section  of  the  statute  which  provided  for  the  issuing 
of  a  warrant  at  the  instance  of  a  landlord  by  the  magistrate  for  the 
removal  of  the  tenant,  with  declaration  that  "the  contract  or  agree- 
ment for  the  use  of  the  premises,  if  any  such  exist,  and  the  relation  of 
landlord  and  tenant  between  the  parties,  shall  be  deemed  to  be  can- 
celled and  annulled."  It  was  contended  that  the  effect  of  this  annul- 
ment and  cancellation  was  a  complete  rescission  of  the  contract  of 
tenancy,  and  prevented  the  landlord  from  recovering  any  rent  due  him 
for  occupancy  by  the  tenant  prior  to  the  issuing  of  the  warrant.  The 
court  refused  to  give  the  statute  and  removal  of  the  tenant  such  effect ; 
holding  that  the  annulment  operated  only  from  the  time  the  warrant 
issued,  leaving  the  contract  in  full  effect  previous  to  that  time.  The 
court  said :  "The  words  of  the  statute  admit  of  either  construction, 
inasmuch  as  they  do  not  expressly  fix  the  time ;  and,  in  determining 
which  should  prevail,  it  is  our  duty  to  regard  consequences.  To  sa^' 
that  the  contract  shall  be  considered  as  void  and  inoperative  from  the 
beginning,  would  not  only  cut  off  the  remedy  afforded  by  its  terms  for 
rent  which  may  have  accrued  at  any  time  past,  but  would  even  enable 
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a  tenant  to  recover  back  all  he  had  paid.  A  consequence  so  unjust  wo 
cannot  allow  without  words  expressly  declaring  it."  This  view  was 
approved  by  the  court  of  errors  in  McKeon  v.  Whitney,  3  Denio,  452, 
453. 

The  foregoing  cases  seem  to  justify  the  interpretation  we  have  put 
upon  the  act  of  the  city  in  declaring  the  contract  of  sale  with  the  plain- 
tiff at  an  end.  The  charge  of  the  court  below  with  reference  to  the 
action  of  the  city  of  Nashville  in  annulling  this  contract  was  therefore 
correct. 

The  second  and  only  remaining  question  for  our  consideration  is 
the  question  of  damages.  In  the  case  of  Cherry  Valley  Iron  Works  v. 
Florence  Iron  River  Co.,  22  U.  S.  App.  655,  12  C.  C.  A.  306,  and  64 
Fed.  569,  the  question  was  of  the  proper  measure  of  damages  for  the 
breach  of  the  contract  to  take  iron  ore.  The  ore  contracted  to  be  sold 
in  that  case  had  not  yet  been  taken  from  the  mass.  The  subject  of  the 
bargain  was  not  identified  at  the  time  when  it  was  made,  nor  had  it 
afterwards  been  identified  before  the  breach.  In  considering  the  rule  of 
damages,  Judge  Severens,  in  delivering  the  opinion  of  this  court,  said : 
"If  the  subject-matter  is  identified  when  the  contract  is  made,  the  title 
passes  to  the  vendee,  in  the  absence  of  controlling  stipulations.  When 
the  subject-matter  is  subsequently  identified  by  its  appropriation  to  the 
contract,  the  title  passes  at  the  time  of  such  appropriation  ;  but,  when 
there  has  at  no  time  been  any  identification  of  the  subject,  the  title 
remains  in  the  vendor.  In  those  cases  where  the  title  has  passed  before 
the  contract  is  broken,  and  the  rights  of  the  parties  have  been  converted 
into  claims  for  damages  arising  from  the  breach,  the  nature  and  kind  of 
remedies  to  which  the  vendor  may  resort  are  the  subject  of  much  con- 
troversy in  the  opinions  of  the  courts.  There  is  high  authority  for  the 
proposition  that  the  vendor  in  such  a  case  may,  among  other  remedies, 
by  virtue  of  a  species  of  lien  for  the  purchase  price,  sell  the  goods  as 
those  of  the  vendee,  and  hold  the  latter  for  the  difference  between  the 
price  obtained  and  the  contract  price.  This  was  the  remedy  resorted 
to  here.  It  is  not  necessary  for  us  to  decide  whether  the  vendor  has 
this  remedy  in  the  class  of  cases  just  mentioned." 

The  learned  judge  then  proceeded  to  show  that  the  case  he  was 
dealing  with  did  not  belong  to  that  class,  that  the  title  never  passed, 
and  that  the  goods  to  be  sold  at  all  times  remained  the  property  of 
the  vendor,  and,  therefore,  that  the  measure  of  damages  was  not  to 
be  reached  by  the  remedy  resorted  to,  of  a  resale,  but  that  the  vendor 
must  recover  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  fixed  for  the  delivery.  In  the  case  at  bar,  the  subject- 
matter  of  the  contract  was  bonds  which  were  issued  and  appropriated 
to  the  contract  within  a  very  short  time  after  it  was  made.  The  language 
of  the  contract  is  that  of  present  sale.  The  title,  therefore,  did  pass; 
and  we  have  presented  to  us  the  question  stated  by  Judge  Severens  in 
the  passage  just  referred  to,  but  which  the  court  in  that  case  did  not 
find  it  necessary  to  decide,  to  wit,  whether,  when  the  title  passes  to 
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something  which  is  sold,  one  of  the  remedies  of  the  vendor  for  a  failure 
by  the  vendee  to  make  payments  in  accordance  with  the  contract  at  the 
times  fixed  for  the  deliveries  and  payments  is,  after  notice,  to  resell  the 
subject-matter  of  the  sale,  and  to  hold  the  defaulting  vendee  for  the 
difference  between  the  proceeds  of  the  resale  and  the  contract  price. 
We  think  that  the  vendor  has  such  a  remedy.  The  leading  American 
authority  is  Sands  v.  Taylor,  5  Johns.  395.  In  that  case  the  suit  was 
for  failure  to  receive  part  of  a  cargo  of  grain  by  a  contracting  purchaser. 
Chief  Justice  Kent  stated  the  rule  as  follows :  ' '  Nor  was  the  subsequent 
act  of  the  plaintiffs,  in  selling  the  wheat  not  delivered,  a  waiver  of  their 
claim  for  damages  for  non-performance  of  the  contract.  The  usage  in 
such  cases  is  to  sell  the  article,  after  due  notice  to  the  other  party  to 
take  it,  and  that  in  default  of  doing  it  the  article  will  be  sold.  The  usage 
is  convenient  and  reasonable,  and  for  the  best  interest  of  both  parties." 

In  McClure  v.  Williams,  5  Sneed,  718,  Judge  McKinney,  speaking 
for  the  Supreme  Court  of  Tennessee,  said :  "  If  goods  have  been  bar- 
gained and  sold  by  a  valid  contract,  so  that  the  right  of  property  has 
thereby  passed  to  the  purchaser,  the  failure  of  the  latter  to  receive  and 
pay  for  the  goods  at  the  time  and  in  the  manner  agreed  upon  will  not 
have  the  effect  of  rescinding  the  contract,  and  revesting  the  right  of 
property  in  the  vendor,  so  as  to  entitle  him  to  resell  the  goods,  without 
something  more  on  his  part.  In  such  case  the  seller  has  an  election  to 
proceed  either,  in  an  action  for  goods  bargained  and  sold,  to  recover 
the  price  stipulated  to  be  paid,  or  he  may  give  the  purchaser  notice  of 
his  intention  to  resell  the  goods  within  a  reasonable  time  from  the  ser- 
vice of  such  notice ;  and  if,  after  notice,  the  purchaser  will  not  take 
the  goods  or  pay  the  price,  the  seller  is  not  bound  to  keep  them,  to  his 
own  injury,  but  may  resell  them,  and  the  purchaser  will  be  held  to  have 
assented,  and  to  have  given  the  seller  an  implied  authoritj'  to  resell, 
and  he  will  be  responsible  for  the  reasonable  loss,  if  any,  as  also  for 
the  expenses  of  the  resale,  —  that  is,  the  difference  between  the  price 
obtained  on  such  resale  and  that  originally  agreed  to  be  paid  by  the 
purchaser."     See,  also,  Hughes'  Case,  4  Gt.  CI.  64. 

Mr.  Benjamin,  in  his  work  on  Sales  (section  788),  after  having  stated 
the  English  law,  saj's  that :  "In  the  United  States  the  law  is  somewhat 
different ;  and  in  Dustan  v.  McAndrew,  44  N.  Y.  72,  it  was  stated  as 
follows  :  '  The  vendor  of  personal  property,  in  a  suit  against  the  vendee 
for  not  taking  and  paying  for  the  propertj',  has  the  choice,  ordinarily', 
for  one  of  three  remedies  :  First,  ho  may  store  or  retain  the  property  for 
the  vendee,  and  sue  him  for  the  entire  price  ;  second,  he  may  sell  the 
property,  acting  as  the  agent  for  this  purpose  of  the  vendee,  and 
recover  the  difference  between  the  contract  price  and  the  price  of 
resale ;  or,  third,  he  may  keep  the  property  as  his  own,  and  recover 
the  difference  between  the  market  price  at  the  time  and  place  of 
delivery  and  the  contract  price.' "  See,  also,  the  American  cases  cited 
by  the  American  editors  on  page  775  of  Bennett's  Edition  of  Benjamin 
on  Sales  (1892). 
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In  Sedg.  Meas.  Dam.  §  750,  the  learned  author  saj-s,  referring  to 
cases  where  the  title  to  the  subject-matter  of  the  sale  has  passed  :  "  It 
seems  to  be  well  settled  in  such  cases  that  the  vendor  can  resell  them, 
if  he  see  fit,  and  charge  the  vendee  with  the  difference  between  the 
contract  price  and  that  realized  at  the  sale.  Though  perhaps  more 
prudent,  it  is  not  necessary  that  the  sale  should  be  at  auction.  It  is 
only  requisite  to  show  that  the  property  was  sold  for  a  fair  price."  See, 
also,  Suth.  Dam.  §  647,  and  cases  cited. 

In  the  case^at  bar  the  correspondence  between  the  parties,  and  the 
»ction  of  the  citj'  council,  communicated  to  Hayes  &  Sons,  leave  no 
doubt  that  due  notice  of  the  intention  of  council  to  resell  the  bonds 
was  conveyed  to  Hayes  &  Sons,  though  this  was  not  expressly  stated 
in  the  contract  of  annulment.  The  situation  of  the  city  was  such,  as 
explained  in  previous  letters  by  its  recorder  to  Hayes  &  Sons,  that 
Hayes  &  Sons  could  have  been  left  in  no  doubt  as  to  the  intention  of 
the  city  to  resell.  Indeed,  the  letters  of  Hayes  &  Sons  show  that  they 
supposed  that  the  city  was  looking  for  a  purchaser  even  before  the 
formal  action  was  taken  by  the  city  council,  and  approved  its  action  in 
so  doing.  It  was  proved  in  the  case  that  the  city  took  the  usual  mode 
of  disposing  of  such  bonds,  in  its  resale  of  them  to  Quintard  ;  and  the 
court  left  it  to  the  jury  to  say  whether  the  city  had  used  due  diligence, 
and  had  pursued  the  usual  methods  in  disposing  of  such  property, 
charging  them  that,  if  it  had  done  so,  then  the  difference  between  the 
price  at  which  the  bonds  sold  and  the  contract  price  was  the  proper 
measure  of  damages,  and  that  it  might  be  set  off  against  plaintiffs' 
claim  to  recover  the  indemnity  deposit  from  the  city.    This  was  correct. 

On  the  whole  case,  we  find  no  error  in  the  charge  of  the  court  below, 
and  the  judgment  is  aflflrmed. 


APPENDIX. 


AMERICAN  FACTORS   ACTS. 

STEVENS  ...  WILSON  bt  al. 

3  Denio  (N.  Y.),  472.     1846. 

To  the  Court  of  Errors  from  the  Supreme  Court.  Wilson  and  the  other  defendanla 
in  error  brought  replevin  against  Stevens,  in  the  Superior  Court  of  the  city  of  New 
York,  for  -a  quantity  of  feathers.  Verdict  and  judgment  for  the  plaintiffs  ;  which 
judgment  was  affirmed  on  error  in  the  Supreme  Court.  For  a  statement  of  the  facts 
and  the  opinion  of  the  court,  see'6  Hill,  512.  The  question  in  the  case  was,  whether 
the  defendant,  who  had  made  advances  upon  the  feathers  to  one  Colgate,  the  plain- 
tiflFs'  factor,  with  knowledge  that  he  was  not  the  owner  of  the  property,  was  entitled 
to  hold  it  for  such  advances. 

A.  Crist,  for  the  plaintiff  in  error. 

S.  A.  Foot,  for  the  defendants  in  error. 

The  Chancellor.  Upon  the  charge  of  the  judge  the  jury  must  have  decided  that 
the  goods  did  not  belong  to  Colgate,  the  factor  or  agent  of  the  defendants  in  error,  but 
were  in  his  hands  for  sale  as  the  factor  of  the  real  owners.  And  I  think  the  judge  who 
tried  the  cause,  as  well  as  the  Supreme  Court,  was  right  in  supposing  that  the  Act  of 
1830,  for  the  amendment  of  the  law  relative  to  principals  and  factors  or  agents  (1  R.  S. 
762,  tit.  5  of  2d  ed.),  does  not  authorize  the  agent  or  factor,  for  the  purposes  of  sale,  to 
pledge  the  goods  to  a  person  who  knows  the  character  in  which  the  pledgor  holds  the 
same.  Mr.  Justice  Bronson,  who  delivered  the  opinion  of  the  Supreme  Court  in  this 
case,  has  correctly  stated  the  rule  of  the  common  law,  that  an  agent  or  factor,  intrusted 
with  the  goods  of  his  principal  to  sell,  could  not  pledge  the  same  so  as  to  authorize  the 
pledgee  to  hold  them  for  advances  made  thereon  to  the  factor  or  agent,  even  if  he  sup- 
posed the  latter  to  be  the  real  owner  of  the  goods.  Paterson  v.  Tash,  2  Strange,  1178; 
Daubigny  v.  Duval,  5  T.  E.  604.  Even  where  the  principal  had  drawn  upon  the  factor 
in  anticipation  of  the  sale  of  the  goods,  it  was  held  in  the  cases  of  Fielding  u.  Kymer, 
2  Brod.  &  Biug.  639,  and  Graham  v.  Dyster,  6  Maule  &  Sel.  1,  that  the  factor  was  not 
authorized  to  pledge  the  goods.  In  this  last  case,  Mr.  Justice  Abbott,  afterwards  Lord 
Chief  Justice  Tenterden,  said  it  had  been  established  by  many  decisions,  and  might  be 
considered  as  a  settled  principle  of  law,  that  a  factor  could  not  pledge  so  as  to  transfer 
his  lien  to  the  pawnee.  This  rule  of  the  common  law  was  founded  upon  the  principle 
that  he  who  deals  with  one  acting  ex  mandato  can  obtain  from  him  no  better  or 
different  title  than  that  which  his  mandate  authorizes  him  to  give. 

The  Statute  4  Geo.  4,  oh.  83,  passed  in  July,  1823,  altered  the  common-law  rule  in 
England  in  this  respect,  as  to  persons  dealing  with  the  consignees  of  factors  intrusted 
with  goods  for  the  purpose  of  sale,  so  far  as  to  protect  the  rights  of  the  pledgee  to  the 
extent  of  the  advances  he  had  made,  or  the  liabilities  he  had  incuiTed,  upon  the  faith 
of  the  pledge  and  the  supposition  that  the  nominal  consignor,  the  factor,  was  the 
owner  of  the  goods.  But  this  statute  contained  an  express  exception  of  cases  where 
the  consignee  was  aware  of  the  fact  that  the  nominal  consignor  was  not  the  real  owner 
sf  the  goods.     It  also  contained  a  urovision  that  the  deposit  or  pledge  of  goods  by  the 
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consignee  thereof  should  give  to  the  person  with  whom  they  were  deposited  or  pledged 
the  same  right,  and  no  other,  that  the  consignee  himself  possessed.  The  provisions  of 
that  act  appear  to  have  been  coniined  to  consignees  of  goods,  and  persons  dealing  with 
them,  whei'e  the  consignees  supposed  tiie  consignors  were  the  real  owners  of  such  goods, 
when  in  fact  such  consignors  had  only  been  intrusted  with  the  goods  for  the  purpose 
of  sale.  The  first  section  of  the  Act  of  6  Geo.  4,  ch.  94,  passed  about  two  years 
afterwards,  contained  but  a  very  slight  modification  of  the  previous  act,  so  as  to  protect 
the  consignee  without  notice,  and  others  dealing  with  him,  before  they  had  notice  that 
the  person  in  whose  name  goods  were  shipped,  with  the  assent  of  the  owner,  was  not 
himself  the  real  owner.  But  the  second  section  of  that  act  extended  the  protection  to 
persons  dealing  with  an  agent  or  factor  who  had  in  his  possession  documentary  evidence 
showing  iiim  prima  facie  to  be  the  owner  of  the  goods,  and  where  the  persons  so  dealing 
with  him  were  ignorant  of  his  fiduciary  character,  and  had  bought  the  goods  or 
advanced  money  or  negotiable  securities  upon  the  deposit  or  pledge  of  the  goods 
and  upon  the  faith  of  such  prima  facie  evidence  of  ownership.  The  third  section 
declared  that  persons  taking  such  goods  in  deposit  or  pledge  for  an  antecedent  debt, 
even  without  notice  of  the  fiduciary  character  of  the  agent  or  factor  having  in  his  pos- 
session such  prima  facie  evidence  of  ownership,  should  acquire  no  other  right  or  interest 
therein,  as  against  the  owner,  than  the  agent  or  .factor  himself  possessed;  but  might 
acquire,  possess,  and  enforce  the  right  to  that  extent.  And  the  fifth  section  expressly 
authoriiied  the  taking  of  such  goods  in  pledge  from  the  agent,  or  broker,  having  such 
prima  facie  evidence  of  title,  even  with  notice  of  his  fiduciary  character;  but  the  pledgee 
was  only  to  obtain  such  right  or  interest  therein  as  the  pledgor  himself  possessed. 

Our  Act  relative  to  principals  and  factors  or  agents,  in  the  first  and  second  sections, 
protects  consignees  of  merchandise  shipped  in  the  name  of  a  person  who  is  not  the  real 
owner,  where  they  are  ignorant  of  the  fact  that  such  consignor  is  not  the  owner.  The 
third  section  then  provides  that  "  Every  factor  or  other  agent  intrusted  with  the  pos- 
session of  any  bill  of  lading,  custom-house  permit,  or  warehouse-keeper's  receipt  for  the 
delivery  of  any  such  merchandise,  and  every  such  factor  or  agent,  not  having  the  docu- 
mentary evidence  of  title,  who  shall  be  intrusted  with  the  possession  of  any  merchan- 
dise for  the  purposes  of  sale,  or  as  a  security  for  any  advances  to  be  made  or  obtained 
thereon,  shall  be  deemed  to  be  the  true  owner  thereof,  so  far  as  to  give  validity  to  any 
contract  made  by  such  agent  with  any  other  person  for  the  sale  or  disposition  of  the 
whole  or  any  part  of  such  merchandise,  for  any  money  advanced,  or  negotiable  instru- 
ment or  other  obligation  in  writing  given  by  such  other  person  upon  the  faith  thereof. " 
1.  R.  S.  762,  tit.  5,  §  3,  of  2d  ed.  It  is  perfectly  evident  from  the  whole  of  this  sec- 
tion, taken  in  connection  with  the  second  section  and  the  previous  law  upon  the  sub- 
ject, that  the  words  "on  the  faith  thereof"  refer  to  the  ownership  of  the  goods  ;  so 
as  to  protect  the  purchaser,  or  pledgee,  who  has  advanced'  his  money  or  given  his 
negotiable  note  or  acceptance  or  other  written  obligation,  upon  the  faith  or  belief  of 
the  fact  that  the  person  with  whom  he  dealt  was  the  real  owner  of  the  property.  Any 
other  constnietion  of  the  statute  would  do  great  injustice  to  the  legislature  who  passed 
the  Act  of  1830.  For  it  would  authorize  the  agent  or  factor  to  commit  a  fraud  upon 
his  principal,  with  the  connivance  of  the  purchaser  or  pledgee  who  had  notice  of  the 
fiduciary  character  of  the  vendor  or  pledgor.  It  would  also  be  in  direct  conflict  with 
the  seventh  section  of  the  same  statute,  which  makes  such  a  fraud  an  indictable 
offence,  not  only  against  the  agent  or  factor,  but  also  against  every  person  who  shall 
knowingly  connive  with  or  aid  him  in  the  commission  of  the  fraud. 

Our  statute  does  not,  as  in  the  fifth  section  of  the  6  Geo.  4,  ch.  94,  authorize  the 
agent  or  factor  to  pledge  the  goods  of  his  principal  to  the  extent  of  his  lien  to  persons 
who  are  aware  of  his  fiduciary  character  and  without  any  authority  for  that  purpose 
from  his  principal.  But  even  under  the  British  statute  it  has  been  held  that  a  mere 
liability  of  the  agent  or  factor,  upon  acceptances  for  his  principal,  is  not  sufiicient  to 
give  such  agent  or  factor  a  lien  which  will  authorize  him  to  pledge  the  goods  to  a 
third  person  without  the  consent  of  his  principal.  In  Fletcher  v.  Heath,  7  Barn.  & 
Cress.  517,  and  Blandy  v.  Allan,  Danson  &  Lloyd's  Merc.  Cas.  22,  the  factor  was  undei 
acceptances  for  his  principal  at  the  time  he  pledged  the  goods  for  advances  thereon. 
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but  which  acceptances  the  principal  afterwards  duly  paid  or  provided  for.  And  it  was 
held  that  the  pledgee  could  not  hold  the  goods  to  the  amount  of  the  acceptances  for 
which  the  factor  was  liable  at  the  time  the  goods  were  pledged,  but  which  he  was  not 
afterwards  compelled  to  pay. 

Here  the  judge  who  tried  the  cause  not  only  gave  to  the  defendant  in  the  court 
below  all  his  legal  rights,  but  protected  him  so  far  as  any  equity  existed  as  between 
the  factor  and  his  principals,  if  not  much  further.  I  therefore  think  the  judgment  of 
the  Supreme  Court  should  be  affirmed.  Judgrti^rit  affirmed.^ 


CLEVELAND  et  al.  v.  SHOEMAN  et  al. 
40  Ohio  St.  176.     1883. 

Shoeman  and  Cove  brought  an  action  of  replevin  against  Cleveland,  Brown,  &  Co. 
and  the  First  National  Bank  of  Cleveland,  Ohio,  for  fifty  barrels  of  flour.  The  flour  was 
sent  to  one  I^ester  in  Cleveland  by  Shoeman  and  Cove,-to  be  sold  on  commission  for 
them.  Lester  placed  it  in  the  warehouse  of  Cleveland,  Brown,  &  Co.,  and  took  a  ware- 
house receipt  therefor  in  his  own  name,  which  he  pledged  to  the  First  National  Bank, 
to  secure  his  note  for  $600,  given  for  money  loaned  by  the  bank  to  him.  Verdict  was 
given  against  the  defendants  for  the  value  of  the  flour.  Judgment  was  reversed  by  the 
District  Court,  and  an  appeal  taken  to  the  Supreme  Court. 

Baldwin  and  Ford,  for  plaintiffs  in  error. 

X.  B.  Critchfield,  for  defendants  in  error. 

DiOKMAN,  J.  ...  We  find  no  error  in.  the  refusal  of  the  court  below  to  charge  the 
jury  as  requested,  nor  in  the  charge  as  given,  in  reference  to  the  care  used  in  making  the 
loan  to  Lester,  and  the  measure  of  inquiry  as  to  the  ownership  of  the  flour  that  was  required 
of  the  bank  before  making  the  loan.  Furthermore,  we  find  no  error  either  in  the  refusal 
of  the  court  to  give  in  charge  to  the  jury  the  last  request  of  the  plaintifls  contained  in  the 
bill  of  exceptions,  or  in  the  charge  thereupon  given,  "  that  if  the  bank  in  good  faith 
loaned  Lester  the  money,  and  took  the  flour  believing  in  good  faith  it  was  Lester's,  the 
transaction  was  valid." 

By  the  general  rule  of  the  common  law,  an  agent  or  factor  intrusted  with  the  goods 
of  his  principal  to  sell  could  not  pledge  the  same  so  as  to  authorize  the  pledgee  to  hold 
them  for  advances  made  thereon  to  the  factor  or  agent.  Patterson  v.  Tash,  2  Strange, 
1178  ;  Daubigny  v.  Duval,  5  T.  R.  604.  But,  in  modification  of  the  common-law  rule 
in  this  respect,  statutes  have  been  passed  in  England  and  in  this  country,  protecting 
the  rights  of  the  pledgee  to  the  e.ictent  of  the  advances  he  had  made  upon  the  faith  of 
the  pledge,  and  in  the  belief  that  the  factor  was  the  owner  of  the  goods.  By  the  act 
of  March  12,  1844,  sections  3  and  4  (1  S.  &  C.  421),  iu  force  at  the  commencement  of 
this  action,  and  the  same  as  sections  3216  and  3217  of  the  Revised  Statutes,  it  was 
provided  [Here  the  learned  judge  set  forth  the  sections  which  are  identical  with  sections 
3  and  4  of  the  N.  Y.  Factoi-s  Act]. 

These  provisions  of  the  statute  are  not  to  be  construed  as  furnishing  protection  to 
those  who  deal  with  factors  or  agents  out  of  the  ordinary  course  of  business,  with  knowl- 
edge of  their  true  character,  and  knowing  that  their  power  is  restricted  by  the  owner  in 
reference  to  the  merchandise  intrusted  to  them.  While  modifying  the  general  rule  of 
the  common  law,  these  enactments  rest  upon  the  preservation  of  good  faith  and  honest 
dealing  on  the  part  of  persons  contracting  with  factors  for  a  pledge  of  the  property  held 
by  them  in  a  fiduciary  capacity.  Applying  these  statutory  provisions  to  the  facts  iu 
this  case  we  are  led  to  the  conclusion  that  where  a  factor  holding  a  warehouse  receipt 
obtains  a  loan  at  a  bank  on  his  promissory  note,  and  as  collateral  security  therefor  (and 
for  the  delivery  of  merchandise  consigned  to  him  by  the  owner  to  sell  on  commission 

1  The  views  of  Senator  Johnson,  as  stated  in  his  dissenting  opinion,  have  been  ap. 
proved  by  the  court  of  Wisconsin.  Price  v.  Wisconsin  Marine  Ins.  Co.,  43  Wis. 
267  1877  . 
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not  to  secure  any  antecedent  debt  or  demand)  duly  transfers  to  the  bank  the  ware- 
house receipt,  and  makes  an  agreement  with  the  bank  for  the  disposition  of  the  mer. 
chandise,  if  the  bank  in  good  faith  loans  the  money,  and  takes  the  warehouse  receipts, 
and  makes  such  agreement  upon  the  faith  that  the  factor  is  the  true  owner  of  the  mer- 
chandise, such  transfer  and  agreement  will  be  valid,  and  the  bank  will  be  entitled  to 
hold  the  merchandise  as  security  for  the  payment  of  the  note. 

It  is  not  necessary  here  to  consider  what  would  be  the  rights  of  the  First  National 
Bank,  or  how  far  they  would  be  affected  had  it  made  the  loan  to  Lester  solely  on  the 
faith  of  the  property  pledged.  It  is  evident  from  the  record  that  Lester's  note  was 
taken  and  the  money  loaned  to  him  not  only  on  the  faith  of  the  thing  pledged,  but  on 
the  faith  of  his  title  to  the  property.  The  merchandise  was  accepted  by  the  bank,  not 
as  security  for  any  antecedent  debt  or  demand,  but  for  a  new  and  simultaneous  loan  or 
advance  of  money.  We  are  therefore  of  the  opinion  that  the  bank  was  entitled  to  hold 
the  flour  represented  by  the  warehouse  receipts  as  security  for  the  payment  of  Lester's 
note,  and  that  the  judgment  of  the  District  Court  must  be  reversed,  and  that  of  the 
Court  of  Common  Pleas  affirmed.  Judgment  accordingly. 


SOLTAU  u.   GEEDAU. 

119  N.  Y.  380.     1890. 

The  action  was  brought  to  recover  the  possession,  or  the  value,  of  seventy-six 
baskets  of  Borneo  mbber,  wrongfully  converted  by  defendant.  Defendant  claimed 
title  through  a  broker,  Henry  A.  Smith,  who  had  pledged  warehouse  receipts  to 
defendant  for  advances.  On  the  trial,  it  appeared  that  Smith  obtained  the  possession 
of  the  rubber  by  fraudulently  representing  to  plaintiff  that  he  had  sold  it  to  the 
Goodrich  Co.  of  Akron,  0.,  and  warehoused  it  in  his  own  name. 
Theodore  W.  JDwigM  and  S.  B.  Convers,  for  appellant. 
Mark  Cohn,  for  respondent. 

Eakl,  J.  The  trial  judge  held  that  the  facts  of  the  case  showed  that  the  broker, 
Smith,  obtained  the  rubber  from  the  plaintiff  by  larceny,  and  upon  that  ground 
directed  the  verdict.  There  were  no  disputed  facts,  and  we  think  the  evidence  so 
clearly  established  the  larceny  that  there  was  nothing  in  reference  thereto  to  submit 
to  the  jury.  It  is  entirely  clear  that  Smith  intended,  from  the  beginning  of  his  nego- 
tiations with  the  plaintiff  in  reference  to  the  rubber,  to  steal  it.  No  other  conclusion 
or  inference  from  the  evidence  is  justifiable.  The  plaintiff  did  not  intend  to  part  with 
the  title  of  the  rubber  to  Smith,  and  at  most  intended  that  he  should  have  possession 
of  it  for  a  special  purpose.  He  meant  only  to  part  With  the  possession  of  the  rubber 
to  Smith  that  he  might  make  delivery  of  it  to  the  Goodrich  Company  under  the  prior 
contract  of  sale,  while  Smith  intended  to  steal  the  rubber ;  and  thus  the  crime  of 
larceny  was  committed.  Bassett  v.  Spofiford,  45  N.  Y.  387  ;  Loomis  v.  People,  67  Id. 
322  ;  Thome  v.  Turck,  94  Id.  90  ;  People  v.  Morse,  99  Id.  662  ;  2  Bishop  on  Cr.  Law 
(7th  ed.),  §§  799,  etc. 

At  the  time  the  first  delivery  order  was  delivered  to  Smith,  the  property  was  legally 
in  the  possession  of  the  plaintiff,  and  the  moment  Smith  took  it  he  became  a  trespasser, 
the  theft  was  complete.'and  he  could  at  once,  without  any  demand,  have  been  sued 
for  the  trespass.  The  title  of  the  property  and  the  right  of  possession  remained  in  the 
plaintiff,  and  he  was  deprived  of  the  actual  possession  thereof  wholly  by  the  trespass 
and  theft.  In  the  law  he  never  consented  to  part  with  the  possession  of  the  property, 
and  Smith  never  had  posses.sion  thereof,  rightfully  or  legally,  for  one  moment. 
Nothing  which  subsequently  occurred  changed  the  character  of  Smith's  possession. 
The  subsequent  delivery  order  which  the  plaintiff  was  induced  to  give  to  him,  directed 
to  Driggs,  in  whose  warehouse  he  falsely  represented  the  rubber  to  be,  had  no  effect 
whatever.  It  gave  Smith  no  dominion  or  control  of  the  rubber,  and  in  no  way 
divested  the  plaintiff  of  any  control  or  possession  thereof  which  he  then  had.  It  was 
absolutely  nugatory  for  every  purpose.     The  property  had  then  for  nearly  two  months 
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been  stored  in  the  warehouse  of  Bell  in  Smith's  own  name,  and  the  warehouse  receipt 
had  for  nearly  two  months  been  pledged  to  the  defendants.  From  the  time  Smith  first 
took  possession  of  the  rubber,  his  possession,  as  far  as  he  had  any,  was  solely  that  of 
a  thief,  and  the  actual  possession  and  control  of  the  property  was  never  thereafter 
restored  to  the  plaintiff.  The  plaintiff  must,  therefore,  be  treated  as  having  been 
deprived  of  his  property  by  the  common-law  ciime  of  larceny,  and  it  follows  that  the 
thief  could  not,  independently  of  the  Factors  Act,  confer  any  title  or  right  of  any 
kind,  as  against  the  plaintiff,  upon  any  other  person.  The  defendants,  therefore,  got  no 
right  to  this  rubber,  and  had  no  right  to  deal  therewith,  or  dispose  of  the  proceeds 
thereof  in  any  way  ;  and  the  plaintiff's  recoveiy  against  him  is  unquestionably  right, 
unless  he  is  protected  by  the  Factors  Act. 

It  is  provided  in  section  3  of  the  Act,  chapter  179  of  the  Laws  of  1830,  commonly 
called  the  Factors  Act,  as  follows  :  "  Every  factor  or  other  agent  entrusted  with  the 
possession  of  any  bill  of  lading,  custom-house  permit  or  warehouse  keeper's  receipt,  for 
the  delivery  of  any  such  merchandise,  and  every  such  factor  and  agent,  not  having  the 
■  documentary  evidence  of  title,  who  shall  be  entrusted  with  the  possession  of  any  mer- 
chandise for  the  purpose  of  sale,  or  as  a  security  for  any  advances  to  be  made  or  obtained 
thereon,  shall  be  deemed  to  be  the  true  owner  thereof,  so  far  as  to  give  validity  to  any 
contract  made  by  such  agent  with  any  other  person,  for  the  sale  or  disposition  of  the 
whole  or  any  part  of  such  merchandise,  for  any  money  advanced,  or  negotiable  in.stru- 
ment  or  other  obligation  in  writing  given  by  such  other  person  upon  the  faith  thereof." 
Statutes  similar  to  this  have  for  many  years  existed  in  England,  and  in  most,  if  not  all, 
the  States  of  the  Union,i  and  it  has  never  yet  been  held,  nor,  so  far  as  we  can  discover, 
claimed  in  any  reported  case,  that  the  Factors  Act  can  have  any  operation  whatever  in 
the  case  of  goods  taken  by  a  common-law  larceny  from  the  true  owner.  If  the  docu- 
ments mentioned  in  the  section  quoted  have  been  stolen  from  the  owner,  then  it  cannot 
be  said  that  the  thief  was  entrusted  with  their  possession  ;  and  when  a  factor  or  agent 
obtains  goods  from  the  true  owner  by  common-law  larceny,  it  cannot  be  said  that  he 
is  entrusted  with  their  possession  for  the  purpose  of  sale.  To  bring  the  case  within 
the  section  quoted,  the  factor  or  other  agent  must  be  consciously  and  voluntarily  en- 
trusted with  the  possession  of  the  documents  or  merchandise,  and  the  section  can  have 
no  application  whatever  to  a  case  where  the  documents  or  goods  are  taken  by  trespass 
or  theft,  and  thus  the  possession  of  the  factor  or  agent  is,  from  the  beginning,  tortious, 
wrongful,  and  unlawful. 

The  first  section  of  the  Factors  Act  provides  as  follows :  ' '  After  this  act  shall  take 
effect,  every  person  in  whose  name  any  merchandise  shall  be  shipped  shall  be  deemed 
the  true  owner  thereof,  so  far  as  to  entitle  the  consignee  of  such  merchandise  to  a  lien 
thereon,"  for  any  money  advanced  or  negotiable  security  given,  etc.;  and  yet,  notwith- 
standing the  broad  and  explicit  language  of  this  section,  it  was  held  in  Kinsey  v. 
Leggett,  71  N.  Y.  387,  that  it  has  no  application  to  a  case  where  the  property  has  been 
wrongfully  taken  from  the  possession  of  the  owner  and  then  fraudulently  appropriated, 
and  that  it  applies  only  to  cases  where  the  shipment  of  the  property  is  made  with 
the  consent  of  the  real  owner  in  the  name  of  another,  thus  conferring  Upon  the  latter 
apparent  ownership  and  right  of  control. 

In  Howland  v.  Woodruff,  60  N.  Y.  73,  it  was  held  that  the  Factors  Act  was  in- 
tended for  the  protection  of  third  parties  who,  in  good  faith  and  in  ignorance  of  any 
defects  of  title,  advance  money  or  incur  obligations  upon  the  faith  of  merchandise 
and  the  apparent  ownership  thereof  by  factors  or  agents  who  have  been  entrusted  by 
the  owners  with  the  possession  of,  or  with  the  documentary  evidence  of  title  to  prop- 
erty ;  that  it  is  the  act  of  the  owner  in  thus  conferring  upon  his  factor  the  apparent 
ownership  and  right  of  disposal,  together  with  the  fact  that  an  innocent  third  person 
has  dealt  with  the  latter  in  reliance  thereon,  that  estops  the  former  from  following  his 
property ;  but  that  in  order  to  estop  the  owner,  where  the  factor  has  not  documentary 
evidence  of  title,  actual  possession  is  required.  In  that  case,  Allen,  J.,  said:  "It  is 
the  act  of  the  owner  in  entrusting  the  factor  with  the  possession  of  the  goods,  as  tha 

1  Statutes  similar  to  this  exist  in  but  a  few  States Ed. 
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documentary  evidence  of  ownership  and  right  of  disposal,  in  connection  with  the  fact 
that  innocent  third  persons  deal  with  him  on  the  faith  of  such  apparent  ownership, 
that  estops  the  owner  from  following  his  property  into  the  hands  of  bona  fide  vendees 
or  pledgees,  and  gives  the  latter  a  better  title  than  their  vendor  or  pledgor  had."  The 
doctrine  of  estoppel  has  never  been  applied  against  an  owner  who  has  been  deprived  of 
his  property  by  larceny.  Judge  Allen  further  said,  that  it  was  not  the  intent  or  the 
general  scope  of  the  act  to  deprive  owners  of  their  property  without  any  fault  or  act 
of  theirs,  and  that  "  the  Act  was  intended  for  the  security  of  those  who  deal  with  a 
factor  or  agent  in  the  belief  that  he  is  the  true  owner,  and  that  belief  must  be  induced 
by  the  fact  of  the  owner  in  entrusting  the  factor  or  agent  with  the  apparent  ownership.'' 
An  owner  who  is  deprived  of  his  property  by  theft  is  guilty  of  no  act  upon  which  another 
has  the  right  to  rely,  and  cannot  in  law  be  said  to  entrust  the  thief  with  his  property. 

The  case  of  Collins  v.  Ealli  (20  Hun,  246)  affirmed  in  this  court  (85  N.  Y.  637) 
upon  the  opinion  delivered  in  the  Supreme  Court,  is  entirely  analogous  to  this,  and  is 
a  very  precise  authority  for  the  conclusion  we  have  reached.  There  H.  M.  Cutler,  a 
cotton  broker,  called  upon  the  plaintiff,  and,  by  falsely  and  fraudulently  representing 
that  he  was  authorized  to  purchase  cotton  for  certain  mills  in  Massachusetts,  induced 
the  plaintiff  to  sell  certain  cotton  to  the  mills  and  deliver  to  him  a  bill  of  sale  thereof 
to  the  mills.  Upon  the  representation  that  he  desired  to  ship  the  cotton  immediately, 
Cutler  procured  from  the  plaintiff  a  delivery  order  upon  the  warehouseman,  at  whose 
warehouse  Cutler  had  the  cotton  weighed  and  marked  and  loaded  upon  a  truck.  Sub- 
sequently Culter  stored  the  cotton  in  another  warehouse  and  took  out  receipts  thereof 
from  the  keeper  of  such  warehouse  in  his  own  name  first,  and  afterwards  in  the  name 
of  his  brokers.  Thereafter  the  defendants  purchased  the  cotton  in  good  faith,  and  for 
value,  through  their  brokers,  receiving  the  warehouse  receipts  thereof,  and  subse- 
qu-ently  shipped  it  to  Liverpool.  Cutler  having  absconded  without  paying  for  the  cot- 
ton, the  plaintiff  brought  the  action  against  the  defendants  to  recover  the" value  of  the 
cotton  received  and  converted  by  them  ;  and  it  was  held  that  Cutler  was  guilty  of  lar- 
ceny in  fraudulently  obtaining  the  temporary  custody  of  the  cotton,  and  thereafter  con- 
verting it  to  his  own  use,  and  that  the  defendants  acquired  no  title  to  it  by  reason  of 
his  transfer  of  it  to  them  ;  that,  as  the  plaintiff  had  merely  entrusted  Cutler  with  the 
temporary  possession  of  the  cotton,  to  enable  him  to  weigh  and  cart  it  for  shipment  to 
the  pretended  purchasers,  and  had  never  conferred  upon  him  the  apparent  title  thereto, 
or  any  authority  to  dispose  thereof,  he  was  not  estopped  from  reclaiming  it  from  the 
defendants  though  they  had  purchased  it  in  good  faith  ;  that  the  defendants  were 
not  protected  by  section  6  of  chapter  326  of  the  Laws  of  1858,i  providing  that  ware- 
house receipts  may  be  transferred  by  indorsement,  and  that  any  person  to  whom  the 
same  may  be  transferred  shall  be  deemed  and  taken  to  be  the  true  owners  of  the  goods 
therein  specified,  so  far  as  to  give  validity  to  any  pledge,  lien,  or  transfer  made  or 
created  by  such  person  or  persons,  as  such  pi-ovision  only  applies  to  receipts  given  for 
goods  stored  or  deposited  by  persons  having  the  title  thereof,  whether  real  or  apparent, 
or  authority  so  to  do  from  such  real  or  apparent  owner.  There,  as  here,  the  broker 
pretended  that  he  had  effected  a  sale  of  the  goods,  obtained  a  delivery  order  from  the 
plaintiff,  and  thus  having  obtained  possession  of  the  goods,  stored  the  same  in  his  own 
name,  and  thereafter  sold  them  to  a  bona  fide  purchaser.  That  case  was  subsequently 
followed  by  Hentz  v.  Miller  (94  N.  Y.  64),  growing  out  of  the  misconduct  of  the  same 
broker.  The  learned  counsel  for  the  defendant  has  attempted  to  distinguish  those 
cases  from  this.  His  attempted  distinctions  are  very  ingenious,  but  we  fail  to  find  any 
distinction  in  principle  between  them  and  this  case. 

The  decision  of  this  case  could,  we  think,  be  put  upon  narrower  ground  than  the 
one  upon  which  we  have  thus  far  placed  it.  The  delivery  order  given  by  the  plaintiff 
to  Smith,  that  he  might  make  delivei'y  of  the  rubber  to  the  Goodrich  company,  was  not, 
within  the  meaning  of  the  Factors  Act,  documentary  evidence  of  title.  It  was  not  a 
bill  of  lading,  custom-house  permit,  or  warehouse  keeper's  receipt.  It  was  no  evidence 
whatever  of  title,  and  whatever  it  was  it  was  not  seen  by  the  defendants  and  they  did 
1  Since  repealed  by  L.  1886,  ch.  593.  —  Ed. 
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not  act  upon  the  faith  thereof.  Nor  was  Smith  entrusted  with  the  possession  of  the 
rubber  "  for  the  purpose  of  sale."  So  far  as  the  plaintiff  entrusted  him  with  the  pos- 
session, it  was  simply  that  he  might  make  delivery  of  the  rubber  in  pursuance  of  the 
contract  of  sale  which  he  pretended  he  had  nearly  three  mouths  previously  obtained. 

There  is,  therefore,  no  aspect  of  this  case,  either  in  common-law  or  under  the  Factors 
Act,  from  which  it  can  be  said  that  the  defendant  obtained  any  title  whatever  to  the 
property  of  the  plaintiff.  .  .  . 

But,  if  the  pretended  contract  of  sale  to  the  Goodrich  company  had  been  real,  and 
the  plaintiff  had  given  to  Smith  the  delivery  order  to  enable  him  to  obtain  possession 
of  the  rubber  for  delivery  upon  the  contract,  this  action  would  still  be  undefended. 
In  that  case,  if  he  obtained  the  delivery  order  with  the  preconceived  design  to  convert 
the  rubber  to  his  own  use,  he  would  have  been  guilty  of  larceny  with  the  effect  and 
disability  above  mentioned.  If  he  conceived  the  design  to  appropriate  the  rubber  to 
his  own  use  after  it  came  into  his  possession,  he  would  not  have  been  guilty  of  larceny, 
but  would  still  have  been  unable  to  confer  any  title  thereto  upon  the  defendant.  Then 
he  would  have  had  possession  of  the  rubber  for  the  sole  purpose  of  making  delivery 
thereof  upon  a  real  contract,  and  he  would  have  had  the  mere  possession  thereof  and 
nothing  else.  He  would  have  been  clothed  with  no  indicia  of  title  and  with  no 
apparent  right  to  sell.  WhUe  mere  possession  of  goods  is  frequently  prima  facie 
evidence  of  title,  it  is  merely  prima  facie.  Whoever  deals  with  the  possessor,  does  it 
at  his  peril,  and  a  purchaser  from  one  having  no  other  apparent  title  to  goods  than 
the  possession  thereof  must  see  to  it  that  his  seller  has  the  title  ;  and  if  his  title  fails, 
and  he  is  obliged  to  respond  to  the  true  owner  of  the  goods,  his  loss  is  due  to  his  own 
^nisplaced  confidence,  and  not  to  that  of  the  owner.  Owners  of  goods,  for  commercial 
and  other  purposes,  must  frequently  entrust  others  with  the  possession  of  them,  and 
the  affairs  of  men  could  not  be  conducted  unless  they  could  do  so  with  safety.  So 
long  as  the  possession  of  the  goods  is  not  accompanied  with  some  indicia  of  ownership, 
or  of  right  to  sell,  the  possessor  has  no  more  power  to  divest  the  owner  of  his  title,  or 
to  offset  it,  than  a  mere  thief.  Here  the  defendant  could  have  inquired  into  the  title 
of  Smith  before  he  took  the  rubber  in  pledge,  and  his  loss  is  due  not  to  any  wrong, 
neglect,  or  misplaced  confidence  of  the  plaintiff,  but  to  his  own  neglect  and  abused  con- 
fidence. Smith  having  received  the  goods  for  delivery  to  the  Goodrich  company  could 
no  more  pledge  them  than  a.  common  carrier,  a  depositary,  a  bailee  to  do  some  work 
upon  them,  or  a  mere  servant.  He  had  no  general  agency,  but  his  power  was  limited 
to  the  special  purpose  for  which  the  rubber  was  given  into  bis  possession.  A  valid 
contract  of  sale  having  been  made  binding  upon  the  plaintiff,  he  was  not  bound  to 
make  delivery  through  his  broker,  but  he  could  have  delivered  the  rubber  through 
any  other  agent ;  and  no  one  will  claim  that,  if  the  rubber  had  been  put  into  the  pos- 
session of  a  mere  agent  (not  the  broker)  for  delivery,  a  purchase  from  such  agent  would 
have  divested  the  plaintiff  of  his  title.  .  .  . 

All  concur  on  the  ground  that  there  was  a  common  law  larceny,  except  Rugeb, 
C.  J.,  Peckham,  and  Gkat,  JJ.,  dissenting. 


H.  A.  PRENTICE  CO.  v.  PAGE  et  al. 

DAVIS  ET  AL.  V.  SAME. 

164  Mass.  276;  41  N.  E.  279.     1895. 

Baymmid  B.  Gilman,  for  plaintiffs. 

L.  M.  Child,  for  defendants. 

Morton,  J.  The  goods  which  are  the  subject  of  these  suits  were  obtained  from  the 
plaintiffs  by  one  Gregg  by  means  of  false  and  fraudulent  misrepresentations  and  forged, 
conditional  contracts  oi  sale.  After  he  had  thus  obtained  the  goods,  Gregg  pledged 
them  to  the  defendants.     Although  there  is  nothing  in  the  report  of  the  presiding 
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justice,  or  in  the  auditor's  report,  positively  sliowing  that  the  defendants  took  them  in 
good  faith,  it  is  assumed  in  the  instructions  to  the  jury,  and  we  take  it  for  granted  that 
they  did.  The  H.  A.  Prentice  Company  also  "trusted  Gregg  personally  with  some 
two  thousand  dollars'  worth  of  mei-chandise,  and  charged  the  same  to  him  in  the 
regular  course  of  business  "  ;  but  it  is  expressly  stated  in  the  report  of  the  presiding 
justice  that  none  of  the  goods  which  are  the  subject  of  these  suits  were  "  ever  charged 
to  him  or  purchased  by  him  in  any  way,  but  were  all  delivered  to  said  Gregg,  upon  his 
representation  that  he  had  a,  reliable  customer  for  them,"  and  we  assume  were  all 
accounted  for  by  him  by  forged  conditional  contracts  of  sale.  The  facts  show  that 
there  was  a  larcenous  taking  of  the  goods  by  Gregg,  for  whioli  he  was  afterwards  con- 
victed and  sentenced.  The  defendants,  in  substance,  requested  the  court  to  instruct 
the  jury  that  if  the  goods  were  intrusted  to  Gregg  to  sell  for  cash,  or  on  conditional 
contracts  of  sale,  the  defendants  were  protected  by  chapter  71,  Pub.  St.,  although  the 
goods  were  obtained  from  the  plaintiffs  by  Gregg  by  forgery  and  fraud.  The  court 
refused  to  give  this  instruction,  and  instructed  the  jury,  in  effect,  that  in  order  to  pro- 
tect a  bona  fide  pledgee  under  chapter  71  "  the  goods  or  merchandise  must  have  been 
intrusted  to  "  the  agent  "  to  sell  and  dispose  of  in  the  ordinary  course  of  business,  as  a 
common-law  sale."  Without  undertaking  to  say  that  intrusting  goods  or  merchandise 
to  an  agent  or  factor  to  sell  means,  under  all  circumstances,  such  a  sale  as  defined  by 
the  court,  we  think,  upon  the  undisputed  facts,  the  plaintiffs  were  clearly  entitled  to 
recover,  and  that,  therefore,  the  instructions  could  have  done  no  haim  in  the  present 
case. 

There  was  no  evidence  to  show  that  the  goods  vrere  intrusted  to  Gregg  to  sell  for 
cash,  and  therefore  so  much  of  the  request  as  related  to  that  was  inapplicable  to  the 
case  before  the  court  and  jury.  The  object  of  chapter  71,  Pub.  St.,  is  to  protect  parties 
dealing  in  good  faith  with  factors  or  agents  who  have  been  intrusted  with  goods  or 
merchandise  for  sale  or  consignment.  It  might  be  said  that  goods  given,  as  these  were, 
to  one  to  be  delivered  by  him  to  parties  who  he  represented  had  purchased  them,  were 
not  intrusted  to  him  for  sale,  but  as  an  agent  for  delivery  merely.  But,  however  that 
may  be,  we  do  not  think  that  the  statute  applies  when  goods  or  merchandise  have  been 
procured,  as  here,  by  the  agent  oi*  factor,  to  be  intrusted  to  him  for  delivery,  under 
what  purport  to  be  conditional  contracts  of  sale,  and  in  consequence  of  what,  in  law, 
constitutes  a  larceny  of  them  on  his  part.  In  such  a  case  the  goods  cannot  be  said  to 
have  been  intrusted  to  him  for  sale  iu  any  manner,  within  any  fair  meaning  of  th'ose 
words.  It  would  be  a  contradiction  in  terms  to  say  that  goods  are  intrusted  for  sale 
to  one  who  steals  them.  Rodliff  v.  Dallinger,  141  Mass.  1  ;  Thacher  ».  Moors,  134 
Mass.  156  ;  StoUenwerck  v.  Thacher,  115  Mass.  224  ;  Dows  c-.  Bank,  91  U.  S.  618 ; 
Soltau  V.  Gerdau,  119  N.  Y.  380. 

If  the  goods  have  been  properly  intrusted  to  an  agent  for  sale,  a  party  afterwards 
dealiug  in  good  faith  with  the  agent  will  be  protected,  though  the  latter  may  violate 
his  instructions,  or  conduct  hinjself  fraudulently  towards  his  principal  in  disposing  of 
or  dealing  with  the  goods.  Bank  v.  Gardner,  15  Gray,  362,  374.  But  tliat  was  not 
the  case  here.  In  regard  to  the  case  of  Baines  v.  Swainson,  4  Best  &  S.  270,  which  may 
seem  opposed  to  the  conclusion  which  we  have  reached,  it  should  be  observed  that  the 
English  Factors  acts  simply  provide  that  tlie  goods  shall  be  "intrusted,"  and  not  as 
ours  "intrusted  for  sale,"  and  the  fact  that  they  do  not  provide  that  they  shall  be 
intrusted  for  sale  is  adverted  to  in  the  argument  of  counsel  and  in  the  opinion  given  by 
Crompton,  J.  Id.  275,  281.  See,  also.  Cole  v.  Bank,  L.  E.  10  C.  P.  354,  373,  374, 
where  Blackburn,  J.,  says  that  Willes,  J.,  in  delivering  judgment  in  Fuentesw.  Montis, 
L.  E.  3  C.  P.  268,  "speaks  of  Baines  v.  Swainson  as  going  to  the  extreme  of  the  law." 

Judgment  on  the  verdicts. 
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THE   STATUTE   OF  FRAUDS. 

The  article,  from  which  the  following  extract  has  been  taken,  appeared  in  the 
first  number  of  The  Law  Quarterly  Review.  All  of  the  illustrations,  and  a  few 
notes  have  been  omitted,  but  the  citations  of  cases  have  been  retained. 

This  redraft  of  the  seventeenth  section  of  the  Statute  of  Frauds  (reprinted 
here  with  the  cordial  permission  of  Sir  Frederick  Pollock),  sustains  the  view 
of  the  original  section  entertained  by  the  distinguished  draftsmen,  that  it  "  sins 
against  several  of  what  ought  to  be  well  recognized  rules  of  all  rational  legisla- 
tion. In  the  first  place  it  establishes  a  highly  artificial  rule  about  a  very  simple 
matter.  In  the  second  place,  it  is  a  relic  of  times  when  the  best  evidence  on 
such  subjects  was  excluded  on  a  principle  now  exploded.  In  the  third  place,  it 
is,  as  the  multitude  of  oases  decided  upon  it  clearly  show,  obscure  in  reference  to 
the  subject  to  which  it  relates." 

THE  17th  SECTION  OF  THE  STATUTE  OF  FBAUDS. 

29  Ch.  II.  c.  iii.  s.  17.     (a.  d.  1676.) 

And  be  it  further  enacted  :  That  no  ooatract  for  the  sale  of  any  goods,  waves,  and 
merchandises  for  the  price  of  ten  pounds  sterling  or  upwards,  shall  be  allowed  to  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually  receive  the 
same  or  give  something  in  earnest  to  bind  the  bargain  or  in  part  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract  or  their  agents  thereunto  lawfully  authorised. 

THE  17th  section  OF  THE  STATUTE  OF  FRAUDS  REDRAWN. 
so  as  to  show  the  brfeot  of  the  decisions  upon  it  from  1676  to  1878. 

Aetiole  1. 
OoiUract  for  Sale  of  Goods  defined. 

The  word  "goods  "  is  hereinafter  used  in  the  sense  stated  in  Article  3. 

A  sale  of  goods  is  the  transfer  of  the  property  in  goods  for  a  price  in  money  by  the 
vendor  to  the  purchaser. 

A  contract  for  the  sale  of  goods  is  a  contract  by  which  the  vendor  promises  to  trans- 
fer to  the  purchaser,  and  by  which  the  purchaser  promises  to  accept  from  the  vendor, 
a  transfer  of  property  in  goods,  whether  the  goods  are  delivered  at  the  time  of  the 
contract  or  are  intended  to  be  delivered  at  some  future  time,  and  whether  the  goods 
are,  at  the  time  of  the  contract,  actually  made,  procured,  or  provided,  or  fit  or  ready 
for  delivery  or  not,  and  whether  or  not  any  act  is  requisite  for  making  or  delivering  or 
rendering  them  fit  for  delivery.^ 

[Submitted.]  A  contract  by  which  one  person  promises  to  make  goods  for  another, 
and  by  which  the  other  promises  to  pay  a  price  for  such  goods  when  they  are  made,  is 
a  contract  for  the  sale  of  goods. 

A  contract  by  which  one  person  promises  to  make  something  which  when  made  will 
not  be  his  absolute  property,  and  by  which  the  other  person  promises  to  pay  for  the 
work  done,  is  a  contract  for  work,  although  the  payment  may  be  called  a  price  for 
the  thing,  and  although  the  materials  of  which  the  thing  is  made  may  he  supplied  by 
the  maker. 

1  Lee  V.  Griffin,  1  B.  &  S.  272  ;  30  L.  J.  Q.  B.  252. 
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Aktiolb  2. 

Contracts  for  Sale  of  Goods  of  value  of  101.  to  be  in  a  certain  Form. 

No  agreement  for  the  sale  of  goods  of  the  valued  of  101.  or  upwards  is  a  contract 
enforceable  by  law,  unless  one  or  other  of  the  conditions  hereinafter  specified  is  ob- 
served before  the  agreement  is  sued  upon. 

This  article  includes  — 

(a)  Single  agreements  for  the  purchase  of  more  things  than  one,  each  under  the 
value  of  101. ,  but  collectively  worth  101.  or  upwards.  ^ 

{b)  Agreements  for  the  sale  of  goods,  and  also  for  other  objects,  in  which  the  goods 
sold  are  worth  101.  or  upwards. 

(c)  Agreements  for  the  sale  of  goods  of  unascertained  value  at  the  time  of  the  sale, 
which  are  afterwards  ascertained  to  be  worth  ]  01.  or  upwards.' 

Aeticlb  3. 
Goods  defined. 

The  word  "goods"  in  Article  1  includes  every  kind  of  tangible  moveable  personal 
property,  whether  such  property  was  originally  fixed  or  growing  out  of  the  soil  or  not. 

It  does  not  include  shares,*  stocks,^  documents  of  title,  or  rights  of  action. 

It  does  not  include  things  fixed  upou  or  built  upon  the  land.* 

It  does  not  include  the  natural  growth  of  land,  such  as  growing  timber,  fruit,  or 
trees,  and  the  like,  growing  in  the  laud,  and  not  severed  from  it,'  and  from  the  further 
growth  of  which  in  the  soil  the  purchaser  is  to  derive  some  benefit ;  *  but  it  does 
include  standing  timber,  which  is  to  be  severed  immediately  either  by  the  seller  or 
the  buyer. 

It  [probably]  includes  crops  annually  produced  by  human  labour,  such  as  corn  and 
potatoes,  or  crops  which  require  annual  labour  in  order  to  make  them  grow  from  old 
roots,  such  as  hops,  growing  in  the  land  but  not  severed  from  it.° 

It  [probably]  does  not  include  crops  produced  by  human  labour  which  require  a 
longer  period  than  a  year  to  come  to  maturity, i"  or  which  produce  more  crops  than  one 
when  they  have  come  to  maturity,  such  as  madder,  clover,  and  teazels,  growing  in  the 
land  and  not  severed  from  it.^ 

1  The  effect  of  7  Geo.  IV.  o.  xiv.  s.  7,  is  to  substitute  "value  "  for  "  price."  Har- 
man  v.  Reeve,  18  C.  B.  586,  595;  25  L.  J.  C.  P.  257. 

2  Baldey  v.  Parker,  2  B.  &  C.  37. 

8  Involved  in  Watts  v.  Friend,  10  B.  &  C.  446. 

*  Duncroft  v.  Albrecht,  12  Sim.  189  (Railway  Shares) ;  Humble  v.  Mitchell,  11  A. 
&  E.  205  (Joint-Stock  Bank  Shares). 

6  Heseltine  v.  Siggers,  1  Ex.  856  ;  18  L.  J.  Exoh.  166. 

«  Lee  V.  Gaskell,  1  Q.  B.  D.  700  ;  Black.  20. 

'  Such  crops  are  sometimes  called  "fructus  naturales."  These,  however,  are  in- 
cluded under  s.  4  of  the  statute  which  relates  to  the  sale  of  real  property. 

8  Marshall  v.  Green,  1  C.  P.  D.  35  ;  1  Wms.  Saunders,  395. 

'  Graves  v.  Weld,  5  B.  &  Ad.  105,  119;  but  see  Waddington  v.  Bristow,  2  B.  &  P. 
452,  which,  however,  is  virtually  overruled.  See  Benj.  102;  see  also  Evans  v.  Roberts, 
5  B.  &  0.  829,  and  Marshall  v.  Green.  Such  crops  are  sometimes  called  "fructus 
industriales." 

1°  Co.  Litt.  55  a,  adopted  in  Graves  v.  Weld,  supra.  Such  crops  would,  however, 
come  under  the  4th  section,  if  they  do  not  come  under  the  17th. 

"  Giaves  v.  Weld,  5  B.  &  Ad.  105,  119;  Benj.  118.  The  case  does  not  quite 
support  the  proposition  in  the  text. 
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Article  4. 

Acceptance  and  Actual  Receipt. 

An  agreement  for  the  sale  of  goods  of  the  value  of  10  .  or  upwards  is  a  contract 
enforceable  by  law,  if  the  buyer  — 
(a)  actually  receives  ;  and 
(6)  accepts  part  of  the  goods  sold. 

Article  5. 
What  coTistitutes  Actual  Beceipt. 

A  buyer  is  said  actually  to  receive  goods  from  the  seller  — 

(a)  When  the  seller  or  his  agent  actually  delivers  the  goods  to  the  buyer  or  his 
agent,  or  authorises  the  buyer  or  his  agent  to  assume  the  control  of  the  goods,  wher- 
ever they  may  be.  , 

(b)  When  the  seller  continues  to  hold  the  goods  after  the  sale,  agreeing  with  the 
buyer  to  hold  them  as  a  bailment  from  the  buyer.^ 

(c)  When,  the  goods  being  at  the  time  of  the  sale  in  the  possession  of  any  person  as 
agent  or  bailee  for  the  seller,  it  is  agreed  between  the  buyer  and  the  seller  and  such 
agent  or  bailee  that  such  agent  or  bailee  shall  from  the  time  of  the  agreement  hold  the 
goods  for  the  buyer  and  not  for  the  seller.^ 

(d)  If  at  the  time  of  the  sale  the  buyer  himself  holds  the  goods  as  agent  or  bailee 
for  the  seller,  an  agreement  that  the  buyer  shall  from  the  time  of  such  agreement  hold 
the  goods  as  owner  may  be  inferred  as  a  fact  from  any  dealings  by  the  buyer  with  the 
goods  inconsistent  with  the  continuance  of  his  relation  of  agent  or  bailee  to  the  seller.^ 

In  each  of  the  cases  aforesaid,  the  question  whether  there  has  been  an  actual  receipt 
of  the  goods  by  the  buyer  is  a  question  of  fact.  The  question  whether  facts  have  been 
proved  from  which  such  a  receipt  may  be  inferred  is  a  question  of  law.* 

If  the  buyer  directs  the  seller  to  send  the  goods  to  the  buyer  by  any  common  carrier 
or  other  person,  such  carrier  or  other  person  is  deemed  to  be  the  agent  of  the  buyer  for 
the  receipt  of  the  goods. 

A  wrongful  refusal  to  accept  goods  lawfully  tendered  to  the  buyer  has  not  the  same 
effect  as  an  actual  receipt  of  the  goods. 

Article  6. 
J  Acceptance  defined. 

Acceptance  of  part  of  the  goods  sold  means  an  assent  by  the  buyer  to  a  proposal  by 
the  seller  that  certain  goods  shall  be  part  of  the  goods  sold,  whether  such  assent  is  or 
is  not  subject  to  a  right  on  the  part  of  the  buyer  to  object  to  the  bulk  of  the  goods  as 
not  corresponding  to  the  terms  of  the  agreement. 

Acceptance  may  either  precede,  or  accompany,  or  follow  the  actual  receipt  of  the 
goods,  and  may  be  inferred  as  a  fact  from  any  of  the  circuinstances  mentioned  in  the 
Clauses  i.,  ii.,  or  iii.^  next  following  :  — 

(i)  Where  goods  are  marked  or  set  apart  for  the  buyer  with  his  consent  before  his 
actual  receipt  of  them,  or  where  he  inspects  and  approves  them  before  his  actual 
receipt  of  them.' 

1  Elmore  v.  Stone,  1  Taunt.  458;  Marvin  v.  Wallis,  6  E.  &  B.  726;  Tempest  v. 
Fitzgerald,  3  B.  &  Aid.  680 ;  Castle  v.  Sworder,  6  H.  &  N.  828. 

2  Godts  V.  Kose,  17  C.  B.  229;  Farina  v.  Home,  16  M.  &  W.  119. 
s  Edan  v.  Dudiield,  1  Q.  B.  302. 

1  Bushel  V.  Wheeler,  15  Q.  B.  443  n. 

6  Cusack  V.  Robinson,  1  B.  &  S.  299  ;   Howe  v.  Palmer,  3  B.  &"Ald.  32L 
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(ii)  Where  the  buyer  acts  with  reference  to  the  goods,  or  to  documents  of  title  rep- 
resenting  them,  hefore  or  after  their  actual  receipt  in  a  manner  in  which  the  ownei 
only  would  be  entitled  to  act  in  relation  to  them.^ 

(iii)  When  the  buyer  omits  to  reject  goods  actually  received  by  him  for  an  unrea- 
sonable time  after  he  has  had  an  opportunity  of  exercising  the  option  (if  he  has  an 
option)  of  rejecting  them. 

If  the  buyer  directs  the  seller  to  send  the  goods  to  the  buyer  by  any  common  carrier 
or  other  person,  such  common  carrier  or  other  person  is  not  deemed  to  be  the  agent  ot 
the  buyer  for  the  purpose  of  accepting  the  goods. 

A  tender  of  the  goods  for  acceptance,  and  a  wrongful  refusal  to  accept  on  the  part 
of  the  buyer,  is  not,  for  the  purposes  of  this  article,  deemed  to  be  equivalent  to  accept- 
ance of  them. 

Article  7. 
Acceptance  of  Samples,  or  of  part  of  Goods,  not  completely  in  Existence. 

For  the  purposes  of  the  acceptance  and  receipt,  samples  are  taken  to  be  part  of  the 
goods  sold  if  they  constitute  and  are  delivered  as  part  of  the  bulk,  but  not  otherwise.* 

If  there  is  an  agreement  for  the  sale  of  goods,  part  of  which  are  and  part  of  which 
are  not  in  existence  at  the  time  of  the  agreement,  every  part  of  them  is  deemed  to  be 
part  of  the  goods  to  which  the  agreement  applies,  for  the  purposes  of  receipt  and 
acceptance.' 

Article  8. 
Earnest. 

An  agreement  for  the  sale  of  goods  of  the  value  of  Wl.  or  upwards,  is  a  contract 
enforceable  by  law,  if  anything  is  given  by  the  buyer  to  the  seller  by  way  of  earnest. 

Earnest  is  money,  or  a  valuable  thing,  not  forming  part  of  the  price  of  the  goods 
sold,  and  given  by  the  buyer  to  the  seller,  and  accepted  by  the  seller,  in  order  to  mark 
the  assent  of  both  parties  to  the  agreement. 

Article  9. 
Pa/rt  Payment, 

An  agreement  for  the  sale  of  goods  of  the  value  of  lOZ.  or  upwards,  is  a  contract 
enforceable  by  law,  if  the  buyer  gives  something  to  the  seller  by  way  of  part  payment. 

If  it  is  one  of  the  terms  of  an  agreement  for  the  sale  of  goods  that  the  seller  shall 
deduct  from  the  price  of  the  goods,  anything  due  from  him  to  the  buyer,  such  deduc- 
tion is  not  a  part  payment  of  the  price  ;  but  if,  subsequently  to  the  agreement  for  the 
sale  of  the  goods,  or  by  an  independent  agreement  made  at  the  same  time  therewith, 
the  parties  agree  that  any  claim  of  the  buyer  upon  the  seller  shall  be  set  off  against 
part  of  the  price  of  the  goods,  such  an  agreement  is  part  payment.* 

Article  10. 

Signed  Contracts. 

An  agreement  for  the  sale  of  goods  of  the  value  of  lOZ.  or  upwards  is  a  contract 
enforceable  by  law  if  it  is  in  writing,  signed  by  the  parties  to  be  charged  by  such  con- 
tract,  or  by  their  agents  thereunto  lawfully  authorised. 

1  Chaplin  t'.  Tiosers,  1  East,  192;  Beaumont  v.  Brengeri,  8  C.  B.  301;  Parker  v. 
Wallis,  5  E.  &  R.  21 ;  Morton  v.  Tibbett,  15  Q.  B.  428  ;  Smith  v.  Hudson,  6  B.  &  & 
431  ;  Currie  v.  Anderson,  2  E.  &  E.  592. 

2  Hinde  v.  Whitehouse,  7  East,  558 ;  Gardner  v.  Grout,  2  C.  B.  N.  s.  340. 
»  Scott  II.  E.  0.  Railway,  12  M.  &  W.  33;  13  L,  J.  Exch.  14. 

1  Walker  v.  Nussey,  16  M.  &  W.  302  ;  16  L.  J.  Exch.  120, 
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When  such  a  contract  has  heen  made,  no  other  evidence  of  its  terms  can  be  given 
than  the  writing  itself,  or  secondary  evidence  of  the  contents  of  the  writing  in  the 
cases  in  which  secondary  evidence  is  admissible. 

Subsequent  notes  or  memoranda  relating  to  any  such  contract  are  irrelevant  and 
ineffectual,  except  as  evidence  that  the  parties  to  the  original  contract  rescinded  it  and 
made  a  new  one  in  the  terms  of  such  notes  or  memoranda.^ 

Such  a  contract  may  be  made  by  a  broker  on  behalf  of  the  buyer  and  seller  of  such 
goods,  if  he  is  duly  authorised  thereto  by  each ;  and  if  the  broker,  having  made  such  a 
contract,  enters  it  in  his  book  and  signs  it  as  the  agent  and  by  the  authority  of  each 
party,  such  entry  is  such  a  contract  as  aforesaid.^ 

Provided,  that  if  the  broker  afterwards  sends  out,  and  the  parties  accept,  signed 
bought  and  sold  notes  corresponding  with  each  other,  but  differing  from  the  contract 
as  entered  in  the  broker's  book,  such  bought  and  sold  notes  are  facts  relevant  to  show 
that  the  parties  entered  into  a  new  contract  in  the  terms  of  those  notes.^ 

Provided  also  that  a  custom  that  the  seller  shall  have  a  reasonable  time,  after  the 
receipt  of  the  sold  note,  to  object  to  the  sufficiency  of  the  buyer,  is  reasonable.* 

Article  11. 
Note  or  Memorandum. 

An  agreement  for  the  sale  of  goods  of  the  value  of  101.  or  upwards  is  a  contract 
enforceable  by  law  (  although  it  was  made  verbally  )  if  a  note  or  memorandum  in  writ- 
ing containing  the  particulars  specified  in  Article  12  is  signed  in  the  manner  described 
in  Article  10. 

Such  note  or  memorandum  may  be  contained  in  more  documents  than  one,  provided 
that,  if  any  such  document  is  not  signed  as  hereinafter  mentioned,  it  must  be  referred 
to  by  a  document  which  is  so  signed  in  such  a  manner  that  the  contents  of  the  one  are 
embodied  by  reference  in  the  other.' 

The  word  "document"  includes  documents  consisting,  at  the  time  of  signing,  of 
several  pieces  of  paper  or  other  material,  tied  or  otherwise  fastened  together. 

The  note  or  memorandum  need  not  pass  between  the  parties,  though  it  may  do  so  ; 
but  it  may  also  be  — 

(i)  A  communication  made  by  the  party  to  be  charged  to  a  stranger  to  the 
contract ;  *  or 

(ii)  A  written  offer  made  by  the  party  to  be  charged  to  the  party  seeking  to  charge 
him,  and  verbally  accepted  by  the  party  last  mentioned  ;  '  or 

(iii)  A  communication  made  by  the  party  to  be  charged  to  the  party  who  charges 
him,  in  which  the  party  to  be  charged  denies  his  liability  on  the  contract.' 

1  Hawes  i).  Forster,  1  Moo.  &  E.  368,  as  explained  in  Thornton  v.  Charles,  9  M.  & 
W.  802,  and  by  Sievewright  v.  Archibald,  17  Q.  B.  103 ;  20  L.  J.  Q.  B.  529. 

2  Sievewright  I). -Archibald,  17  Q.  B.  115,  where  all  the  authorities  are  examined, 
and  several  adverse  dicta  explained  or  overruled.     Erie,  J.,  dissented. 

8  Same  authorities  as  in  last  note.  *  Hodgson  v.  Davies,  2  Camp.  533. 

5  Saunderson  v.  Jackson,  2  B.  &  P.  238  ;  Allen  v.  Bennet,  3  Taunt.  169  ;  Jackson  v. 
Lowe,  1  Bingham,  9 ;  Hinde  v.  Whitehouse,  7  East,  558 ;  and  see  Boydell  v. 
Drummond,  11  East,  142,  decided  on  s.  i. 

6  Gibson  v.  Holland,  L.  E.  1  C.  P.  1  ;  35  L.  J.,  C.  P.  5.  In  this  case  the  com- 
munication was  to  the  agent  of  the  parties  to  be  charged. 

7  Reuss  V.  Picksley  (Ex.  Ch.),  1  Ex.  342  (  on  s.  4). 

8  In  addition  to  the  foregoing  cases,  these  were  cited  :  Peirce  v.  Corf,  L.  R.  9  Q.  B. 
210;  Buxton  v.  Rust,  L.  E.  7  Ex.  1.  In  Ex.  Ch.  Id.  279.  N.  B.  In  this  case  the 
parties  differ  as  to  the  construction  of  the  contract,  though  they  agree  as  to  the  terms. 
Binley  v.  Sweeting,  9  C.  B.  N.  s.  843 ;  Wilkinson  v.  Evans,  L.  K.  1  C.  P.  407  ; 
Smith  V.  Surman,  9  B.  &  C.  561. 
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Article  12. 
What  the  Note  or  Memorandum  must  contain. 

The  note  or  memorandum  referred  to  in  Article  11  must  show  — 

(i)  "Who  are  the  parties  to  the  agreement,  either  by  naming  them,  or  by  giving  a 
description  of  them  by  which  they  can  be  identified  as  such  ;  and — 

(ii)  What  was  the  promise  made  by  the  party  to  be  charged  ;  but  it  is  not  certain 
how  far  the  promise  made  by  the  party  seeking  to  charge  the  other  need  appear. 

The  price  at  which  the  goods  were  sold  must  appear  if  it  was  agreed  upon  by  the 
parties,  but  it  need  not  be  stated  if  it  was  not  specifically  agreed  upon.i 


Article  13. 
Of  Signing  the  Note  or  Memoramdum. 

Either  the  name  or  [perhaps]  the  initials,  if  they  are  intended  as  a  signature,  or  the 
mark  of  the  person  to  be  charged,  must  be  written,  made,  printed,  or  stamped  by  him 
or  by  his  agent  duly  authorised  thereto  on  the  note  or  memorandum,  in  such  a  position 
as  to  show  that  it  was  the  intention  of  the  signer  that  such  signature  should  refer  to 
every  material  part  of  the  note  or  memorandum  proceeding  from  him.^ 

If  the  signature  is  not  in  the  usual  place,  it  is  a  question  of  fact  whether  it  was  or 
was  not  intended  to  have  such  reference  as  aforesaid.' 

A  signature,  actually  made  before  the  whole  or  any  part  of  the  note  or  memorandum, 
may  be  adopted  by  the  party  signing  as  his  signature  intended  to  have  reference  to  the 
whole  of  the  note  or  memorandum  in  its  final  condition.* 

Signature  by  an  agent  in  his  own  name,  whether  with  or  without  any  statement  or 
qualification  showing  that  he  is  an  agent,  is  equivalent,  for  the  purposes  of  this 
Article,  to  a  signature  of  the  principal's  name. 

It  is  immaterial  whether  the  signature  is  made  for  the  purpose  of  acknowledging, 
■sffecting,  or  verifying  the  agreement,  or  for  any  collateral  purpose.* 


Article  14. 
Bought  and  Sold  Notes. 

If  a  sale  of  goods  to  the  value  of  101.  or  upwards  is  made  by  a  broker,  and  if  the 
broker  does  not  enter  the  contract  of  sale  in  his  book,  or  enters  but  does  not  sign  it, 
and  if  the  broker  afterwards  sends  a  bought  note  to  the  buyer  of  the  goods,  and  a  sold 
note  to  the  seller  of  the  goods,  the  following  consequences  follow  :  — 

If  both  notes  are  sent,  and  both  are  signed,  and  if  the  two  correspond,  they  consti- 
tute a  note  or  memorandum  of  the  bargain  within  the  meaning  of  the  Statute  of 
Frauds.* 

1  Williams  v.  Byrnes,  1  Moo.  P.  C.  0.  N.  s.  154;  Sandenburg  v.  Spooner,  L.  E. 
1  Ex.  316  ;  Newell  v.  Radford,  L.  R.  3  C.  P.  52  ;  Egerton  v.  Matthews,  6  East,  307; 
Sari  V.  Bourdillon,  1  C.  B.  N.  B.  188;  Hoadley  v.  Maclaine,  10  Bing.  482. 

2  Caton  V.  Caton,  L.  R.  2  H.  L.  127,  142  ;  36  L.  J.,  Chanc.  886. 
'  Per  Lord  Abinger  in  Johnson  «.  Dodgson,  2  M.  &  W.  653. 

*  Schneider  v.  Norris,  2  M.  &  S.  286  ;  and  see  Saunderson  v.  Jackson,  2  B.  &  P.  238; 
Stuart  V.  Eddowes;  L.  E.  9  C.  P.  311. 

6  Johnson  v.  Dodgson,  2  M.  &  W.  653 ;  Graham  v.  Musson,  5  Bing.  N.  C.  603 ;  cf. 
Murphy  v.  Boese,  L.  E.  10  Ex.  126  ;  Durrell  v.  Evans,  1  H.  &  C.  174 ;  Jones  v.  Victoria 
Graving  Co.,  2  Q.  B.  D.  314. 

8  Groom  v.  Aflalo,  6  B.  &  C.  117,  as  explained  in  Sievewright  v.  Archibald,  17  Q.  R 
103  ;  20  L.  J.  Q.  B.  529. 
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If  a  bought  note  is  sent  to  the  buyer,  signed  by  the  broker,  it  is  a  sufficient  note  or 
memorandum  to  satisfy  the  Statute  of  Frauds  as  against  the  buyer,  i 

If  a  sold  note  is  sent  to  the  seller,  signed  by  the  broker,  and  if  the  buyer  authorised 
the  broker  to  make  the  contract  for  him,  and  to  send  out  bought  and  sold  notes,  the 
note  is  a  sufficient  note  or  memorandum  to  satisfy  the  Statute  of  Frauds  as  against  the 
buyer.2 

If  bought  and  sold  notes  are  sent  out,  each  signed  by  the  broker,  but  varying  from 
each  other  in  a  material  point,  and  if  the  original  contract  was  verbal,  neither  of  the 
notes  is  a  note  or  memorandum  in  writing  within  the  meaning  of  the  Statute  of 
Frauds.'  The  burden  of  proving  such  a  variance  lies  on  the  defendant  as  soon  as  the 
plaintiff  has  produced  a  bought  note  or  a  sold  note  sufficient  as  against  the  defendant, 
according  to  the  rules  hereinbefore  stated. 

James  Fmzjames  Stephen. 
Frederick  Pollock. 

P.  S.  — My  part  of  this  paper  was  written  some,  I  think  upwards  of  seven  years  ago. 
I  have  not  revised  or  indeed  seen  it  since,  nor  have  I  brought  down  the  digest  to  the 
present  day.*  My  judicial  experience  for  the  last  six  years  has  confirmed  the  opin- 
ions expressed  in  the  paper.  I  may  add  that  the  Statute  appears  to  me  to  have  fallen 
practically  into  disuse.  I  have  hardly  ever  been  called  upon  to  decide  a  case  on  the 
17th  Section.  I  am  informed  that  in  some  large  towns,  in  Liverpool  for  instance, 
mercantile  men  repudiate  it  in  practice. 


J.  F.  S. 


November  25,  1884. 


TYPICAL  STATUTE  OF  FRAUDS  PROVISIONS   IN  AMERICA. 

Massachusetts:  Pullic  Statutes,  Title  XITI.  ch.  78,  §  5.  —  "No  contract  for  the 
sale  of  goods,  wares,  or  merchandise,  for  the  price  of  fifty  dollars  or  more,  shall  be  good 
or  valid,  unless  the  purchaser  accepts  and  receives  part  of  the  goods  so  sold,  or  gives 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment ;  or  unless  some  note  or 
memorandum  in  writing  of  the  bargain  is  made  and  signed  by  the  party  to  be  charged 
thereby,  or  by  some  person  thereunto  by  him  lawfully  authorized."  ' 

New  York  :  Mevised  Statutes,  Vol.  2,  Title  2,  §§  3-6.  §  3.  —  Every  contract  for 
the  sale  of  any  goods,  chattels  or  things  in  action,  for  the  price  of  fifty  dollars  or  more, 
shall  be  void,  unless, 

1.  A  note  or  memorandum  of  such  contract,  be  made  in  writing,  and  be  subscribed, 
by  the  parties  to  be  charged  thereby :  or, 

2.  Unless  the  buyer  shall  accept  and  receive  part  of  such  goods,  or  the  evidences,  or 
some  of  them,  of  .su(3i  things  in  action  :  or 

3.  Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  the  purchase  money.' 

§  4.  Whenever  goods  shall  be  sold  at  public  auction,  and  the  auctioneer  shall,  at  the 
time  of  sale,  enter  in  a  sale-book,  a  memorandum  specifying  the  nature  and  price  of 
the  property  sold,  the  terms  of  the  sale,  the  name  of  the  purchaser,  and  the  name  of 
the  person  on  whose  account  the  sale  is  made,  such  memorandum  shall  be  deemed  a 
note  of  the  contract  of  sale,  within  the  meaning  of  the  last  section. 

1  Partou  V.  Crofts,  16  C.  B.  N.  s.  11 ;  33  L.  J.  C.  P.  189.  Cowie  v.  Remfry,  5Moo. 
P.  C.  C.  232,  seems  to  be  opposed  to  this.  The  case  was  strongly  disapproved  of  by 
Willes  J.  in  Heyworth  v.  Knight,  17  C.  B.  N.  s.  298. 

2  Thompson  v.  Gardiner,  1  C.  P.  D.  777. 

'  Sievewright  v.  Archibald,  17  Q.  B.  103 ;  20  L.  J.  Q.  B.  529,  and  several  earlier  cases. 

*  It  was  composed  in  1877-8,  as  part  of  a  plan  afterwards  abandoned.  I  do  not  find 
that  any  cases  of  importance  on  s.  17  have  been  reported  since  that  time.  — F.  P. 

'  Michigan,  General  Statutes  of  1882,  §  6187,  accord. 

*  Minnesota,  General  Statutes  of  1894,  §  4210,  accord. 
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§  5.  Every  sale  made  by  a  vendor,  of  goods  and  chattels  in  his  possession,  or  under 
his  control,  and  every  assignment  of  goods  and  chattels,  by  way  of  mortgage  or  secur- 
ity, or  upon  any  condition  whatever,  unless  the  same  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change  of  possession,  of  the  things 
sold,  mortgaged  or  assigned,  shall  be  presumed  to  be  fraudulent  and  void,  as  against 
the  creditors  of  the  vendor,  or  the  creditors  of  the  person  making  such  assignment,  or 
subsequent  purchasers  in  good  faith  ;  and  shall  be  conclusive  evidence  of  fraud,  unless 
it  shall  be  made  to  appear,  on  the  part  of  the  pej-sons  claiming  under  such  sale  or  assign- 
ment, that  the  same  was  made  in  good  faith,  and  without  any  intent  to  defraud  such 
creditors  or  purchasers. 

§  6.  The  term  "  creditors,''  as  used  in  the  last  section  shall  be  construed  to  include 
all  persons,  who  shall  be  creditors  of  the  vendor  or  assignor,  at  any  time  whilst  such 
goods  and  chattels,  shall  remain  in  his  possession  or  under  his  control. 

Califousia  :  Code  of  Civil  Procedure,  §  1973.  —  "  In  the  following  cases  the  agree- 
ment is  invalid,  unless  the  same  or  some  note  or  memorandum  thereof  be  in  writing 
and  subscribed  by  the  party  charged,  or  by  his  agent.  Evidence,  therefore,  of  the 
agreement  cannot  be  received  without  the  writing  or  secondary  evidence  of  its  contents  : 

"4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in  action,  at  a  price  not 
less  than  two  hundred  dollars,  unless  the  buyer  accept  and  receive  part  of  such  goods 
and  chattels,  or  the  evidences,  or  some  of  them,  of  such  things  in  action,  or  pay  at  the 
time  some  part  of  the  purchase  money  ;  but  when  a  sale  is  made  at  auction,  an  entry 
by  the  auctioneer  in  his  sale  book,  at  the  time  of  the  sale,  of  the  kind  of  property  sold, 
the  terms  of  sale,  the  price  and  the  names  of  the  purchaser  and  person  on  whose  account 
the  sale  is  made  is  a  suflScient  memorandum."  i 

Iowa:  Code.  Tith  XXIII.  ch.  1.  Of  Evidence,  §  4625. —  " Except  when  other-, 
wise  specially  provided,  no  evidence  of  the  following  enumerated  contracts  is  compe- 
tent, unless  it  be  in  writing  and  signed  by  the  party  charged  or  by  his  authorized 
agent ; 

"1.  Those  in  relation  to  the  sale  of  personal  property,  when  no  part  of  the  property 
is  delivered  and  no  part  of  the  price  is  paid : 

"  4.  Those  for  the  creation  or  transfer  of  any  interest  in  lands,  except  leases  for  a 
term  not  exceeding  one  year." 

CONTINENTAL  LEGISLATION:   CODE  NAPOLifcON. 

Art.  2279.  In  the  case  of  moveables,  possession  is  equivalent  to  a  title.  Never- 
theless, the  party  who  has  lost  anything,  or  from  whom  it  has  been  stolen,  may  reclaim 
it  within  three  years  from  the  day  of  the  loss  or  robbery,  against  the  party  in  whose 
hands  he  iinds  it ;  saving  to  the  latter  his  remedy  against  the  person  from  whom  he 
obtained  it. 

Art.  2280.  If  the  actual  possessor  of  the  thing  stolen  or  lost  has  purchased  it  in  a 
fair  or  market,  or  at  a  public  sale,  or  from  a  shopkeeper  dealing  in  similar  articles,  the 
original  owner  can  only  have  it  restored  to  him  on  repaying  the  possessor  the  price 
which  it  cost  him. 

GENERAL  COMMERCIAL  CODE  OF  GERMANY. 

Art.  306.  Sate.  —  If  goods  or  other  moveables  are  disposed  of  and  transferred  by  a 
trader,  in  the  course  of  his  business,  a  bona  fide  transferee  aaquires  the  ownership 
thereof,  even  where  the  transferor  was  not  owner.  Ownership  based  on  a  prior  title  is 
extinguished.  Every  prior  right  of  pledge  or  other  right  m  rem  is  extinguished  if  it 
was  unknown  to  the  transferee  at  the  time  of  transfer. 

1  Oregon  :  Hill's  Annotated  Laws,  §  785 ;  and  North  Dakota,  Civil  Code,  §  3887, 
reproduce  the  California  provisions  with  some  modifications. 
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Pledge.  —  If  goods  or  other  moveables  are  pledged  and  transferred  by  a  trader  in  the 
course  of  his  business,  all  rights  of  ownership,  rights  of  pledge,  or  other  rights  in  rem 
founded  on  prior  title  cannot  be  enforced  to  the  disadvantage  of  the  bona  fide  pledgee 
or  his  successor  in  title. 

Lien.  —  The  right  of  lien  by  law  given  to  commission  agents,  forwarding  agents,  and 
carriers,  is  of  equal  force  to  a  right  of  pledge  acquired  by  contract. 

This  article  does  not  apply  if  the  goods  were  stolen  or  lost. 


THE  FACTORS  ACT,   1889. 

(52  &  53  Vict.  <;.  45.) 

An  Act  to  amend  and  consolidate  the  Faotoes  Acts. 

[26th  August,  1889.] 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
•consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  :  — 

I  Pkeliminart. 

1.  Definitions.  —  For  the  purposes  of  this  Act  — • 

(1)  The  expression  "mercantile  agent"  shall  mean  a  mercantile  agent  having  in 
the  customary  course  of  his  business  as  such  agent  authority  either  to  sell  goods,  or  to 
consign  goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to  raise  money  on  the  secur- 
ity of  goods  : 

(2)  A  person  shall  be  deemed  to  be  in  possession  of  goods  or  of  the  documents  of 
title  to  goods,  where  the  goods  or  documents  are  in  his  actual  custody  or  are  held  by 
any  other  person  subject  to  his  control  or  for  him  or  on  his  behalf : 

(3)  The  expression  "  goods  "  shall  include  wares  and  merchandise  : 

(4)  The  expression  "  document  of  title  "  shall  include  any  bill  of  lading,  dock  war- 
rant, warehouse-keeper's  certificate,  and  warrant  or  order  for  the  delivery  of  goods,  and 
any  other  document  used  in  the  ordinary  course  of  business  as  proof  of  the  possession 
or  control  of  goods,  or  authorising  or  purporting  to  authorise,  either  by  endorsement 
or  by  delivery,  the  possessor  of  the  document  to  transfer  or  receive  goods  thereby 
represented : 

(5)  The  expression  "  pledge  "  shall  include  any  contract  pledging,  or  giving  a  lien 
or  security  on,  goods,  whether  in  consideration  of  an  original  advance  or  of  any  further 
or  continuing  advance  or  of  any  pecuniary  liability. 

(6)  The  expression  "  person  "  shall  include  any  body  of  persons  corporate  or  unin- 
corporate. 

Dispositions  by  Mbecantilb  Agents. 

2.  Powers  of  mercantile  agent  mth  respect  to  disposition  of  goods.  —  (1)  Where  a 
mercantile  agent  is,  with  the  consent  of  the  owner,  in  possession  of  goods  or  of  the 
documents  of  title  to  goods,  any  sale,  pledge,  or  other  disposition  of  the  goods,  made 
by  him  when  acting  in  the  ordinary  course  of  business  of  a  mercantile  agent,  shall, 
subject  to  the  provisions  of  this  Act,  be  as  valid  as  if  he  were  expressly  authorised  by 
the  owner  of  the  goods  to  make  the  same  ;  provided  that  the  person  taking  under  the 
disposition  acts  iu  good  faith,  and  has  not  at  the  time  of  the  disposition  notice  that  the 
person  making  the  disposition  has  not  authoiity  to  make  the  same. 

(2)  Where  a  mercantile  agent  has,  with  the  consent  of  the  owner,  been  in  possession 
of  goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge.  Or  other  disposition, 
which  would  have  been  valid  if  the  consent  had  continued,  shall  be  valid  notwithstand- 
ing the  determination  of  the  consent :  provided  that  the  person  taking  under  the  dis- 
position has  not  at  the  time  thereof  notice  that  the  consent  has  been  determined. 
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(3)  Where  a  mercantile  agent  has  ohtained  possession  of  any  documents  of  title  to 
goods  by  reason  of  his  being  or  having  been,  with  the  consent  of  the  owner,  in  posses- 
sion of  the  goods  represented  thereby,  or  of  any  other  documents  of  title  to  the  goods, 
his  possession  of  the  first-mentioned  documents  shall,  for  the  purposes  of  this  Act,  be 
deemed  to  be  with  the  consent  of  the  owner. 

(4)  For  the  purposes  of  this  Act  the  consent  of  the  owner  shall  be  presumed  in  the 
absence  of  evidence  to  the  contrary. 

3.  Effect  of  pledges  of  documents  of  title.  —  A  pledge  of  the  documents  of  title  to 
goods  shall  be  deemed  to  be  a  pledge  of  the  goods. 

4.  Pledge  for  antecedent  debt,  —  Where  a  mercantile  agent  pledges  goods  as  secu- 
rity for  a  debt  or  liability  due  from  the  pledgor  to  the  pledgee  before  the  time  of  the 
pledge,  the  pledgee  shall  acquire  no  further  right  to  the  goods  than  could  have  been 
enforced  by  the  pledgor  at  the  time  of  the  pledge. 

5.  Rights  acquired  by  exchange  of  goods  or  documents.  —  The  consideration  neces- 
sary for  the  validity  of  a  sale,  pledge,  or  other  disposition,  of  goods,  in  pursuance  of 
this  Act,  may  be  either  a  payment  in  cash,  or  the  delivery  or  transfer  of  other  goods, 
or  of  a  document  of  title  to  goods,  or  of  a  negotiable  security,  or  any  other  valuable 
consideration  ;  but  where  goods  are  pledged  by  a  mercantile  agent  in  consideration  of 
the  delivery  or  transfer  of  other  goods,  or  of  a  document  of  title  to  goods,  or  of  a  nego- 
tiable security,  the  pledgee  shall  acquire  no  right  or  interest  in  _the  goods  so  pledged 
in  excess  of  the  value  of  the  goods,  documents,  or  security  when  so  delivered  or  trans- 
ferred in  exchange. 

6.  Agreements  through  clerks,  tbc.  —  For  the  purposes  of  this  Act  an  agreement 
made  with  a  mei-cantile  agent  through  a  clerk  or  other  person  authorised  in  the  ordi- 
nary course  of  business  to  make  contracts  of  sale  or  pledge  on  his  behalf  shall  be 
deemed  to  be  an  agreement  with  the  agent. 

7.  Provisions  as  to  consignors  and  consignees,  —  (1)  Where  the  owner  of  goods  has 
given  possession  of  the  goods  to  another  person  for  the  purpose  of  consignment  or  sale, 
or  has  shipped  the  goods  in  the  name  of  another  person,  and  the  consignee  of  the  goods 
has  not  had  notice  that  such  person  is  not  the  owner  of  the  goods,  the  consignee  shall. 
In  respect  of  advances  made  to  or  for  the  use  of  such  person,  have  the  same  lien  on  the 
goods  as  if  such  person  were  the  owner  of  the  goods,  and  may  transfer  any  such  hen  to 
another  person. 

(2)  Nothing  in  this  section  shall  limit  or  affect  the  validity  of  any  sale,  pledge,  or 
disposition,  by  a  mercantile  agent. 

Disposition  bt  Sellers  and  Buyers  of  Goods. 

8.  Disposition  by  seller  remaining  in  possession.  —  Where  a  person,  having  sold 
goods,  continues,  or  is,  in  possession  of  the  goods  or  of  the  documents  of  title  to  the 
goods,  the  delivery  or  transfer  by  that  person,  or  by  a  mercantile  agent  acting  for  him, 
of  the  goods  or  documents  of  title  under  any  sale,  pledge,  or  other  disposition  thereof, 
or  under  any  agreement  for  sale,  pledge,  or  other  disposition  thereof,  to  any  person 
receiving  the  same  in  good  faith  and  without  notice  of  the  previous  sale,  shall  have 
the  same  effect  as  if  the  person  making  the  delivery  or  transfer  were  expressly  author-"^ 
ised  by  the  owner  of  the  goods  to  make  the  same. 

9.  Disposition  by  buyer  obtaining  possession.  —  Where  a  person,  having  bought  or 
agreed  to  buy  goods,  obtains  with  the  consent  of  the  seller  possession  of  the  goods 
or  the  documents  of  title  to  the  goods,  the  delivery  or  transfer,  by  that  person  or  by  a 
mercantile  agent  acting  for  him,  of  the  goods  or  documents  of  title,  under  any  sale, 
l)ledge,  or  other  disposition  thereof,  or  under  any  agreement  for  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  the  same  in  good  faith  and  without  notice 
of  any  lien  or  other  right  of  the  original  seller  in  respect  of  the  goods,  shall  have  the 
same  effect  as  if  the  person  making  the  delivery  or  transfer  were  a  mercantile  agent  in 
possession  of  the  goods  or  documents  of  title  with  the  consent  of  the  owner. 

10.  Effect  of  transfer  of  documents  on  vendor's  lien  or  right  of  stoppage  in  transitu. — - 
Where  a  document  of  title  to  goods  has  been  lawfully  transferred  to  a  person  as  a  buyer: 


APPENDIX.  767 

or  owner  of  the  goods,  and  that  person  transfers  the  document  to  a  person  who  takes 
the  document  in  good  faith  and  for  valnable  consideration,  the  last-mentioned  transfer 
shall  have  the  same  effect  for  defeating  any  vendor's  lien  or  right  of  stoppage  in  transitu 
as  the  transfer  of  a  bill  of  landing  has  for  defeating  the  right  of  stoppage  in  transitu. 

11.  Mode  of  trans/erring  documents.  — For  the  purposes  of  this  Act,  the  transfer  of 
a  document  may  be  by  endorsement,  or,  where  the  document  is  by  custom  or  by  its 
express  terms  transferable  by  delivery,  or  makes  the  goods  deliverable  to  the  bearer, 
then  by  delivery. 

12.  Saving  for  rights  of  true  owner.  —  (1)  Nothing  in  this  Act  shall  authorise  an 
agent  to  exceed  or  depart  from  his  authority  as  between  himself  and  his  principal, 
or  exempt  him  from  any  liability,  civil  or  criminal,  for  so  doing. 

(2)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  from  recovering  the  goods 
from  an  agent  or  his  trustee  in  bankruptcy  at  any  time  before  the  sale  or  pledge  thereof, 
or  shall  prevent  the  owner  of  goods  pledged  by  an  agent  from  having  the  right  to 
redeem  the  goods  at  any  time  before  the  sale  thereof,  on  satisfying  the  claim  for  which 
the  goods  were  pledged,  and  paying  to  the  agent,  if  by  him  required,  any  money  in 
respect  of  which  the  agent  would  by  law  be  entitled  to  retain  the  goods  or  the  docu- 
ments of  title  thereto,  or  any  of  them,  by  way  of  lieu  as  against  the  owner,  or  from 
recovering  from  any  person  with  whom  the  goods  have  been  pledged  any  balance  of 
money  remaining  in  his  hands  as  the  produce  of  the  sale  of  the  goods  after  deducting 
the  amount  of  his  lien. 

(3)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  sold  by  an  agent  from 
recovering  from  the  buyer  the  price  agreed  to  be  paid  for  the  same,  or  any  part  of  that 
price,  subject  to  any  right  of  set  off  on  the  part  of  the  buyer  against  the  agent. 

13.  Saving  for  common-law  powers  of  agent.  —  The  provisions  of  this  Act  shall  be 
construed  in  amplification  and  not  in  derogation  of  the  powers  exerciseable  by  an  agent 
independently  of  this  Act. 

14.  Bepeal.  —  The  enactments  mentioned  in  the  schedule  to  this  Act  are  hereby 
repealed  as  from  the  commencement  of  this  Act,  but  this  repeal  shall  not  affect  any 
right  acquired  or  liability  incurred  before  the  commencement  of  this  Act  under  any 
enactment  hereby  repealed. 

15.  Commencement.  —  This  Act  shall  commence  and  come  into  operation  on  the  first 
day  of  January  one  thousand  eight  hundred  and  ninety. 

16.  Extent  of  Act.  —  This  Act  shall  not  extend  to  Scotland. 

17.  Short  Title.  —  This  Act  may  be  cited  as  the  Factors  Act,  1889. 


THE  FACTORS   (SCOTLAND)  ACT,   1890. 

(53  &  54  Vict.  c.  40.) 

An  Act  to  extend  the  Provisions  of  the  Factoes  Act,  1889,  to  Scotland. 

[14th  August,  1890.] 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  .and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  —  Subject  to  the  following  provisions,  the  Factors  Act,  1889,  shall  apply  to 
Scotland :  — 

(1)  The  expression  "  lien  "  shall  mean  and  include  right  of  retention  ;  the  expres- 
sion "vendor's  lien"  shall  mean  and  include  any  right  of  retention  competent  to 
the  original  owner  or  vendor;  and  the  expression  "set  off"  shall  mean  and  include 
compensation. 

(2)  In  the  application  of  section  five  of  the  recited  Act,  a  sale,  pledge,  or  other  dis- 
position of  goods  shall  not  be  valid  unless  made  for  valuable  consideration. 

2.  —  This  Act  may  be  cited  as  the  Factors  (Scotland)  Act,  1890. 
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THE  EARLIER  FACTORS  ACTS  IN  ENGLAND.i 

The  following  sketch  ot  the  earlier  Factors  Acts,  which  Mr.  Justice  Chalmers  has 
happily  described  as  models  "  of  the  art  of  saying  a  few  things  in  many  words,"  is 
taken  from  a  recent  English  treatise.*  "The  Legislature,  in  determining  to  alter  the 
law,  had  two  courses  open  to  it ;  either  to  recognize  the  doctrine  '  that  possession  con- 
stitutes title '  to  the  full  extent  to  which  it  was  recognized  on  the  Continent,  by  con- 
ferring a  good  title  in  every  case  upon  innocent  persons  dealing  with  persons  in  the 
apparent  ownership  of  goods  as  if  they  were  the  real  owners,  or  by  an  extension  of  the 
doctrine  of  estoppel,  to  limit  the  protection  to  the  particular  case  of  innocent  persons 
dealing  with  mercantile  agents  under  similar  circumstances.  The  Legislature  adopted 
the  latter  course,  but  in  a  very  tentative  and  cautious  spirit,  owing,  we  may  presume, 
to  the  legal  opposition  raised  in  the  House,  and  the  immediate  result  was  the  Factors 
Act,  4  Geo.  IV.  c.  83. 

"  This  Act  went  a  very  little  way.  It  altered  the  law  as  to  pledging  only  in  the 
particular  case  of  consignments  by  sea.  .  .  .  The  Act  fell  far  short  of  the  protection 
required,  and  was  speedily  followed  by  the  Factors  Act,  6  Geo.  IV.  c.  94.  .  .  .  After 
confirming  the  protection  given  by  the  earlier  Act  to  consignees,  it  proceeded  to  extend 
the  doctrine  of  estoppel,  so  as  to  give  validity  to  a  pledge  made  by  a  factor  who  was 
clothed  with  ostensible  ownership  of  goods,  bj  being  '  intrusted  with  and  in  possession 
of '  a  '  document  of  title '  to  goods,  as  specified  by  the  Act.      .  .  So  far,   the  Act 

required  that  the  pledgee  should  be  ignorant  of  the  factor's  real  character But 

then  it  went  a  step  forward,  and  provided  that  even  when  the  pledgee  knew  the  person 
he  was  dealing, with  was  a  factor,  the  pledge  .  .  .  should  transfer  the  factor's  lien  to 
the  pledgee,  and  to  this  extent  only  trenched  upon  the  rule  laid  down  in  Paterson  v. 
Tash.'  The  Act  dealt  also  with  the  sale  of  goods  by  a  factor,  but  on  this  point  only 
confirmed  the  common  law,  as  laid  down  in  several  then  recent  decisions,  to  the  effect 
that  for  a  sale  to  be  valid  by  the  application  of  the  principle  of  estoppel,  the  agent,  who 
was  clothed  with  the  ostensible  ownership  of  the  good.s,  must  be  one  who  has  an  implied 
authority  to  sell,  either  in  fact  or  from  the  nature  and  scope  of  his  employment,  and 
the  purchaser  must  have  no  notice  of  the  agent's  want  of  authority  to  sell.*  .  .  .  .It 
provided  for  the  right  of  the  true  owner  to  redeem  his  goods  from  the  factor  or  his 
trustee  in  bankruptcy,  or  the  goods  or  their  proceeds  from  a  purchaser  or  pledgee  from 
the  factor,  subject  to  certain  conditions.  It  also  contained  penal  clauses  dealing  with 
the  case  of  a  factor  fraudulently  pledging  the  goods  of  his  principal. 

"The  law  remained  on  this  footing  until  the  year  1842.  It  proved  to  be  altogether 
insufficient  as  a  protection  for  merchants,  who  also  found,  in  the  stringency  with  which 
its  provisions  were  construed  by  the  courts,  the  greatest  difficulty  in  availing  them- 
selves of  the  benefits  which  it  was  intended  to  confer.  The  Legislature  again  inter- 
fered, and  the  Factors  Act  of  1842  (5  &  6  Vict.  c.  39)  was  passed.  .  .  .  The  Act 
extended  the  principle  of  estoppel  to  the  case  of  a  pledge  made  by  a  known  agent  (i.  e., 
a  factor),  who  is  '  intrusted  with  the  possession  of  goods,  or  of  the  documents  of  title 
relating  to  them  ; '  thus,  by  the  way,  extending  to  the  possession  of  goods  the  same 
protection  which  the  Factors  Act  of  1825  confined  to  the  possession  of  a  document  of 
title."  In  construing  the  words,  "  agent  intrusted  "  in  these  acts,  the  courts  "  decided 
that  the  'agent'  must  be  one  to  whose  employment  a  power  of  sale  was  ordinarily 
incident,  i.  e.,  a  factor,  or  an  agent  whose  employment  corresponded  to  that  of  a  factor  ; 
but  they  further  decided  that  the  agent  must  have  received  possession  of  the  goods  in 
his  capacity  as  agent  for  sale,  and  either  for  the  specific  purpose  of  sale,  or  for  some 

1  Various  arguments  for  and  against  the  first  two  Factors  Acts  will  be  found  in  a 
note  to  Blandy  v.  Allan  (1828),  Darson  and  Lloyd's  Merc.  Cas.  pp.  22-32. 

2  Pearson-Gee's  New  Factors  Act,  London,  1890,  p.  8  and  on. 
8  2  Strange,  1178  (1743). 

•  Wilkinson  v.  King,  2  Camp.  335  (1809) ;  Pickering  v.  Busk,  15  East,  38  (1812)  ; 
Dyer  v.  Pearson,  3  B.  &  C.  38  (1824). 
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object  connected  with  the  sale.  Possession  per  se  was  only  presumptive  evidence  of 
iutrustment,  and  it  was  open  to  the  owner  of  the  goods  to  repel  the  presumption,  and 
prove  that  there  was  no  intrustment  in  fact.  .  .  .  Hence  it  resulted  that  a  pledgee, 
and,  apparently,  a  purchaser  from  an  agent  so  in  possession,  ran  the  risk  of  the  owner 
being  able  to  prove  that  the  goods  had  been  sent  to  the  factor,  not  for  sale,  but  to  be 
warehoused  ^  or  forwarded,  or  that  they  were  in  the  factor's  possession  by  way  of  pledge 
or  of  loan.  A  striking  illustration  of  the  hardship  and  risk  entailed  upon  merchants 
by  this  interpretation  was  given  in  the  case  of  a  person  making  advances  to  a,  factor 
whose  au|hority  had  been  secretly  revoked,  it  being  decided  that  the  revocation  of 
authority  put  an  end  to  the  factor's  power  to  I'ledge,  on  the  ground  that,  although  in 
possession,  he  was  no  longer  intrusted  with  the  goods.^  .  .  .  We  need  not  pause  to 
further  consider  the  provisions  of  the  Factors  Act  of  1842  ;  it  relaxed  the  stringency  of 
judicial  interpretation  in  certain  cases  which  had  been  ruled  outside  the  operation  and 
benefit  of  the  earlier  acts.'  .  .  . 

"  The  statutory  law  remained  in  this  condition  for  thirty-five  years.  In  1877  the 
Legislature  again  interfered  by  an  enactment,  40  &  41  Vict.  c.  39.  .  .  .  After  amend- 
ing the  law  with  respect  to  the  secret  revocation  of  a  factor's  authority,  the  Act 
proceeds  to  extend  the  operation  of  the  earlier  acts,  and  the  principle  of  estoppel  upon 
which  they  were  based,  by  in  effect  enacting  that  a  seller  or  buyer  in  possession  of  a 
document  of  title  to  goods  sold  should  be  able  to  make  as  valid  a  sale  or  pledge  as  if 
he  were  an  '  agent '  or  '  person  intrusted '  by  the  other  within  the  meaning  of  the  Fac- 
tors Acts  ;  provided  that  the  purchaser  or  pledgee  had  no  notice  of  the  previous  sale, 
and  the  first  purchaser's  rights  thereunder,  or  of  the  original  vendor's  rights,  as  the 
case  might  be.  .  .  . 

"  The  Factors  Act  of  1877  marked  a  fresh  stage  in  the  history  of  legislation  for  the 
protection  of  persons  dealing  with  those  who  are  clothed  with  the  ostensible  ownership 
of  property.  Strictly  speaking,  it  lay  altogether  outside  the  scope  of  the  earlier  Fac- 
tors Acts,  because  it  went  beyond  the  class  of  commercial  agents  from  which  those  acts 
received  their  name,  and  to  which  their  operation  was,  by  the  strictness  of  judicial 
interpretation,  practically  confined  ;  but  it  must  not  be  overlooked  that  its  application 
reached  only  to  a  particular  class  of  persons  indicated  ;  i.  e.,  sellers  and  buyers  in 
possession  of  a  document  of  title  to  goods.  ...  To  this  limited  extent  only  had  the 
Legislature  thought  fit  to  recognize  the  doctrine  that  possession  gives  title,  —  a  doc- 
trine which  prevails  among  the  commercial  nations  of  Europe,  and  which  the  Commit- 
tee of  the  House  of  Commons  appointed  in  1823  so  strongly  urged  upon  Parliament  to 
adopt  in  this  country." 


FACTORS  ACT  OF  NEW  YORK. 

(L.  1830,  c.  179.) 

An  Act  for  the  Amendment  of  the  Law  relative  to  Principals  and 
Factors  or  Agents. 

Section  1.  After  this  Act  shall  take  effect,  every  person  in  whose  name  any  mer- 
chandise shall  be  shipped,  shall  be  deemed  the  true  owner  thereof,  so  far  as  to  entitle 
the  consignee  of  such  merchandise  to  a  lien  thereon,  (1)  for  any  money  advanced,  or 
negotiable  security  given  by  such  consignee,  to  or  for  the  use  of  the  person  in  whose 
name  such  shipment  shall  have  been  made  ;  and  (2)  for  any  money  or  negotiable  secur- 

1  Cole  V.  Northwestern  Bank,  L.  R.  10  C.  P.  354  (1875). 

2  Fuentes  v.  Montis,  L.  R.  3  C.  P.  268  (1868). 

'  The  effect  of  this  act  upon  the  decisions  in  those  cases  is  stated  with  great  clearness 
by  Lord  Blackburn  in  Cole  v.  Northwestern  Bank,  L.  R.  10  C.  P.  at  pp.  364-371. 
The  development  of  the  law  in  England  on  this  subject  is  discussed  in  Blackwell's 
Law  of  Factors,  Appendix  1,  London,  1897. 
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ity  received  by  the  person  in  whose  name  such  shipment  shall  have  been  made,  to  or 
for  the  use  of  such  consignee. 

Sect.  2.  The  lien  provided  for  in  the  preceding  section  shall  not  exist  where  such 
consignee  shall  have  notice  by  the  bill  of  lading  or  otherwise,  at  or  before  the  advanc- 
ing of  any  money  or  security  by  the  person  in  whose  name  the  shipment  shall  have 
been  made,  that  such  person  is  not  the  actual  and  bmia  fide  owner  thereof. 

Sect.  3.  Every  factor  or  other  agent,  intrusted  with  the  possession  of  any  bill  of 
lading,  custom-house  permit,  or  warehouse-keeper' i  receipt  for  the  delivery  of  any  such 
merchandise,  and  every  such  factor  or  agent  not  having  the  documentary  evidence  of 
title,  who  shall  be  intrusted  with  the  possession  of  any  merchandise  for  the  purpose  of 
sale,  or  as  a  security  for  any  advances  to  be  made  or  obtained  thereon,  shall  be  deemed 
to  be  the  true  owner  thereof,  so  far  as  to  give  validity  to  any  contract  made  by  such 
agent  with  any  other  person,  for  the  sale  or  disposition  of  the  whole  or  any  part  of. 
such  merchandise,  for  any  money  advanced,  or  negotiable  instrument  or  other  obliga- 
tion in  writing  given  by  such  other  person  upon  the  faith  thereof. 

Seot.  4.  Every  person  who  shall  hereafter  accept  or  take  any  such  merchandise  in 
deposit  from  any  such  agent,  as  a  security  for  any  antecedent  debt  or  demand,  shall 
not  acquire  thereby,  or  enforce  any  right  or  interest  in  or  to  such  merchandise  or  docu- 
ment, other  than  was  possessed  or  might  have  been  enforced  by  such  agent  at  the  time 
of  such  deposit. 

Sect.  5.  Nothing  contained  in  the  two  last  preceding  sections  of  this  Act  shall  be 
construed  to  prevent  the  true  owner  of  any  merchandise  so  deposited  from  demanding 
or  receiving  the  same,  upon  repayment  of  the  money  advanced,  or  on  restoration  of  the 
security  given,  on  the  deposit  of  such  merchandise,  and  upon  satisfying  such  lien  as 
may  exist  thereon  in  favor  of  the  agent  who  may  have  depo.sited  the  same  ;  nor  from 
recovering  any  balance  which  may  remain  in  the  hands  of  the  person  with  whom  such 
merchandise  .shall  have  been  deposited,  as  the  produce  of  the  sale  thereof,  after  satisfy- 
ing the  amount  justly  due  to  such  person  by  reason  of  sucl^  deposit. 

Sect.  6.  Nothing  contained  in  this  Act  shall  authorize  a  common  carrier,  ware- 
house-keeper, or  other  person  to  whom  merchandise  or  other  property  may  be  commit- 
ted for  transportation  or  storage  only,  to  sell  or  hypothecate  the  same. 

Sect.  7.     (Repealed  L.  1886,  c.  593.) 

Sect.  8.  Nothing  contained  in  the  last  preceding  section  shall  be  construed  to  pre- 
vent the  Court  of  Chancery  from  compelling  discovery,  or  granting  relief  upon  any  bill 
to  be  filed  in  that  court  by  the  owner  of  any  merchandise  so  intrusted  or  consigned, 
against  the  factor  or  agent  by  whom  such  merchandise  shall  have  been  applied  or  sold 
contrary  to  the  provisions  of  the  said  section,  or  against  any  person  who  shall  have 
been  knowingly  a  party  to  such  fraudulent  application  or  sale  thereof ;  but  no  answer 
to  any  such  bill  shall  be  read  in  evidence  against  the  defendant  making  the  same,  on 
the  trial  of  any  indictment  for  the  fraud  charged  in  the  bill. 


FACTORS  ACT  OF  MASSACHUSETTS. 
(Public  Statutes,  c.  71.) 

Section  1.  Every  factor  or  other  agent  intrusted  with  the  possession  of  merchan- 
dise or  of  a  bill  of  lading,  consigning  merchandise  to  him  for  the  purpose  of  sale,  shall 
be  deemed  to  be  the  true  owner  of  such  merchandise,  so  far  as  to  give  validity  to  any 
hona  fide  contract  made  by  him  with  any  other  person  for  the  sale  of  the  whole  or  a 
part  thereof. 

Sect.  2.  Every  person  in  whose  name  merchandise  is  shipped  for  sale  by  a  person 
in  the  lawful  possession  thereof  at  the  time  of  the  shipment  shall  be  deemed  to  be  the 
true  owner  thereof  so  far  as  to  entitle  the  consignee  to  a  lien  thereon  for  money  ad- 
vanced or  securities  given  to  the  shipper  for  or  on  account  of  such  consignment,  unless 
the  consignee,  at  or  before  the  time  when  he  made  the  advances  or  gave  the  securities, 
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had  notice  by  the  bill  of  lading  or  otherwise  that  the  shipper  was  not  the  actual  and 
hbnajide  owner. 

Sect.  3.  When  a  person  intrusted  with  merchandise,  and  having  authority  to  sell 
or  consign  the  same,  ships  or  otherwise  transmits  or  delivers  it  to  any  other  person, 
such  other  person  shall  have  a  lien  thereon  for  any  money  or  merchandise  advanced 
or  for  any  negotiable  security  given  by  him,  on  the  faith  of  such  consignment,  to  or 
for  the  use  of  the  person  in  whose  name  the  consignment  or  delivery  was  made,  and 
for  any  money,  negotiable  security,  or  merchandise  received  for  the  use  of  such  con- 
signee by  the  person  in  whose  name  the  consignment  or  delivery  was  made,  if  such 
consignee  had,  at  the  time  of  such  advance  or  receipt,  probable  cause  to  believe  that 
the  person  in  whose  name  the  merchandise  was  shipped,  transmitted,  or  delivered  was 
the  actual  owner  thereof,  or  had  a  legal  interest  therein  to  the  amount  of  said  lien. 

Sect.  4 .  When  a  consignee  or  factor,  having  possession  of  merchandise  with  au- 
thoi-ity  to  sell  the  same,  or  having  with  such  authority  possession  of  a  bill  of  lading, 
permit,  certificate,  or  order  for  the  delivery  of  merchandise,  deposits  or  pledges  such 
merchandise  or  a  part  thereof  or  such  document  with  any  other  person  as  a  security 
for  money  or  merchandise  advanced  or  for  a  negotiable  instrument  given  by  him  upon 
the  credit  thereof,  such  other  person  (if  he  makes  sucU  "loan,  advance,  or  exchange  in 
good  faith  and  with  probable  cause  to  believe  that  the  agent  making  the  deposit  or 
pledge  had  authority  so  to  do  and  was  not  acting  fraudulently  against  the  owner  of 
such  merchandise)  shall,  notwithstanding  he  has  notice  of  such  agency,  acquire  the 
same  interest  in  and  authority  over  such  merchandise  and  documents  as  he  would  have 
acquired  if  the  agent  had  been  the  actual  owner  thereof. 

Sbot.  5.  When  such  merchandise  or  document  is  accepted  in  deposit  or  pledge  for 
an  antecedent  debt  due  from  such  consignee  or  factor,  the  person  receiving  the  same 
shall  thereby  acquire  no  other  or  further  right  or  interest  in  or  authority  over  or  lien 
upon  the  same  than  the  consignee  or  factor  might  have  enforced  against  the  actual 
owner. 

Sect.  6.  The  provisions  of  the  three  preceding  sections  shall  not  affect  the  lien  of 
a  consignee  or  factor  for  the  expenses  and  charges  attending  the  shipment,  transporta- 
tion, and  care  of  merchandise  intrusted  to  him  ;  nor  prevent  the  actual  owner  of  mer- 
chandise from  recovering  it,  previous  to  any  pledge  thereof,  from  the  consignee  or 
factor  or  from  his  assignee  in  case  of  his  insolvency,  nor  prevent  such  owner  from  re- 
covering any  merchandise  or  document  so  deposited  or  pledged,  upon  tender  of  the 
money  and  restoration  of  the  negotiable  security  or  property  so  advanced  to  such  con- 
signee or  factor,  and  upon  tender  of  such  further  sum  of  money  and  restoration  of  such 
negotiable  instrument  or  property  as  may  have  been  advanced  or  given  by  the  con- 
signee or  factor  to  the  owner,  or  upon  tender  of  a  sum  of  money  equal  to  the  amount 
or  value  of  such  merchandise ;  nor  prevent  him  from  recovering  from  a  person  with 
whom  such  merchandise  has  been  so  deposited  or  pledged  any  balance  of  money  re- 
maining in  his  hands  as  the  proceeds  of  the  sales  thereof,  after  deducting  the  amount 
or  value  of  the  money  or  negotiable  security  so  advanced  thereon. 


HISTOEICAL  SKETCH  OF  THE  FACTORS  ACTS  IN  THE 
UNITED  STATES. 

Maryland  was  the  first  of  our  States  to  extend  by  legislation  the  powers  of  factors. 
Its  original  statute  on  this  subject  i  was  an  almost  literal  copy  of  the  English  Act  of 
1 825  ;  and  the  two  statutes  were  to  affect  factors  ' '  from  and  after  the  first  day  of  Octo- 
ber, 1826."  The  act  has  since  been  remodelled,^  and  its  language  and  provisions  bear 
a  striking  similarity  at  present  to  the  Factors  Act  of  New  York.  It  has  given  rise  to 
but  little  litigation. 

1  Chap.  182,  L.  1825-26,  passed  Feb.  25,  1826. 

2  P.  G.  L.  of  1888,  Art.  2. 
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New  Yoek.  —  Early  in  the  year  1830,  a  memorial  ^  was  presented  to  the  Legislature 
of  this  State  by  "  siindry  merchants  and  others  of  New  York  City,"  together  with  a 
draft  of  a  statute  which  had  been  suggested  by  the  English  Factors  Acts  of  1823  and 
1825.  The  memorialists  declared  that  the  rule  of  the  common  law  which  invalidated 
all  pledges  by  factors  of  the  property  of  their  principals  was,  in  their  opinion,  "  unjust 
and  impolitic,  and  required  legislative  revision."  They  believed  that  the  rule  was 
harmful  to  the  principals  as  well  as  harsh  towards  the  factors  and  those  loaning  money 
to  them.  As  the  factor  could  sell  his  principal's  goods,  and  convey  a  valid  title,  al- 
though he  received  a  lower  price  than  that  named  by  the  principal,  but  could  not 
pledge  them,  he  was  subjected  to  great  temptation  to  resort  to  a  forced  sale  in  order  to 
repay  his  advances.  It  was  thought  that  this  temptation  would  be  removed  by  giving 
to  the  factor  power  to  pledge,  and  that  such  power  would  enable  him  to  carry  the  goods 
until  the  market  was  favorable  to  his  principal. 

The  memorialists  further  declared  that  a  vast  amount  of  property  was  shipped  to 
New  York,  from  sister  States  and  from  foreign  countries,  iu  the  names  of  factors  se- 
lected by  the  owners,  that  no  degree  of  caution  or  sagacity  could  guard  the  New  York 
consignee,  merchant,  or  banker  against  the  claim  of  the  original  owner,  who,  the  me- 
morialists believed,  should  be  the  only  sufferer  by  any  mismanagement  on  the  part  of 
an  agent  to  whom  he  had  intrusted  his  property,  and  of  whose  integrity  and  responsi- 
bility he  alone  possessed  the  means  of  judging. 

In  conclusion,  they  said :  "  The  rule  of  law  from  which  your  memorialists  ask  to  be 
relieved  had  its  origin  in  England,  and  is  understood  to  have  been  first  adopted  there  in 
1743,  in  the  case  of  Paterson  v.  Tash,  2  Strange,  1178.  It  was  constantly  enforced  by 
the  courts  of  that  country,  though  justly  censured  by  some  of  its  ablest  jurists,  until 
1825,  when  the  evils  resulting  from  it  were  found  so  great  that  Parliament,  after  ma- 
ture deliberation  and  inquiry,  passed  a  statute  abrogating  the  old  rule  and  instituting  a 
new  one,  more  consonant  to  justice  and  the  peculiar  exigencies  of  trade  in  that  country." 

The  Senate  committee  to  which  the  memorial  and  draft  of  a  bill  were  referred  exam- 
ined a  number  of  merchants  upon  the  subject,  and  reached  the  conclusion  that  the 
representations  in  the  memorial,  as  to  the  nature  and  extent  of  shipments  to  the  port 
of  New  York,  the  risks  which  the  common-law  rule  imposed  upon  consignees,  mer- 
chants, and  bankers,  and  the  temptation  to  which  it  subjected  the  factor  to  sacrifice 
the  interests  of  his  principal  were  fuHy  sustained.  After  referring  to  the  English  Fac- 
tors Acts  of  1823  and  1825,  the  repoi-t  declared  :  "This  consequence  then  results  from 
these  enactments.  The  owner  in  England  may  pursue  the  property  to  this  country 
and  take  it,  wherever  he  can  find  it ;  while  our  own  citizens,  under  the  like  circum- 
stances, are  compelled  to  submit  to  their  losses  upon  goods  and  produce  shipped  to  that 
country,  whatever  they  may  he."  The  bill,  which  had  been  presented  by  the  memori- 
alists, was  therefore  approved  by  the  committee,  and  its  adoption  recommended  as  "  a 
countervailing  statute,"  in  order  "to  place  our  citizens  on  an  equal  footing  in  this 
respect  with  the  British  subject."* 

Soon  after  the  publication  of  this  report,  a  formidable  remonstrance  was  presented 
by  ' '  sundry  merchants  of  Albany:  '^  '  In  their  opinion  a  statute  of  this  nature  was 
"  unnecessary,  impolitic,  and  unjust."  They  asserted  that  the  authority  of  factors, 
agents,  and  consignees  over  the  property  of  their  principals,  as  settled  by  judicial  de- 
cisions, was  well  understood  ;  that  no  serious  evils  were  experienced  under  the  existing 
law,  and  that  "innovations  on  the  common  law  are  always  hazardous,  and  generally 
prove,  inlets  to  fraud  and  imposition."  They  objected  to  the  bill  as  holding  out  temp- 
tations to  factors  to  defraud  their  principals,  and  as  affording  facilities  to  factors  of 
obtaining  credit  upon  other  people's  property.  The  third  section  of  the  bill  they  con- 
sidered to  be  especially  dangerous.  In  their  opinion,  it  would  "make  the  naked  pos- 
session of  a  bill  of  lading,  custom-house  permit,  or  warehouseman  keeper's  receipt  for 

1  Senate  Document,  No.  46,  of  Jan.  19, 1830.  Signed  by  eighty-five  firms  and  indi- 
vidual traders. 

2  Senate  Document,  No.  55,  of  Jan.  27,  1830. 
«  Senate  Document,  No.  105,  of  Feb.  8,  1830. 
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goods  evidence  of  actual  ownership  in  the  possessor,  so  as  to  authorize  him  to  dispose 
thereof  to  his  own  use,  even  in  case  he  obtains  such  possession  feloniously  or  by  fraud- 
ulent means,  without  knowledge  or  consent  of  the  person  to  whom  they  belong."  This 
fear,  we  shall  see,  has  not  been  realized. 

The  remonstrance  was  ineffective,  and  the  bill  was  passed  April  16,  1830.  It  has 
remained  unchanged,  save  for  the  repeal  of  §  7,^  after  its  provisions  had  been  incor- 
porated into  the  Penal  Code,  It  has  also  served  as  a  model  for  similar  legislation  in 
other  States. 

Maine.  —  In  1834,  the  New  York  Factors  Act,  with  the  omission  of  sections  two, 
seven,  and  eight,  and  with  a  few  verbal  changes,  became  a  part  of  the  statute  law  of 
Maine.  That  enactment  has  been  changed  by  subsequeut  legislation,  and  its  remnants 
are  found  in  ch.  31  of  the  Revised  Statutes  of  1883.  It  does  not  appear  to  have  been 
a  source  of  trouble  to  the  courts. 

Massachttsetts.  —  The  first  Factors  Act  in  this  State  was  passed  in  1845.  While 
it  was  suggested  by  statutes  in  EnglSind,  and  in  New  York,  it  did  not  copy  their  pro- 
visions. It  did  not  authorize  a  pledge  by  a  factor.^  It  was  amended  in  1849.  The 
present  statutory  provisions  on  this  subject  form  ch.  71  of  the  Public  Statutes,  and 
are  reprinted  on  a  preceding  page. 

Ohio  and  Pennsylvania  have  made  the  New  York  Factors  Act  the  basis  of  their 
legislation  on  this  subject.  In  fact,  the  former  State  ^  has  copied  not  only  the  sub- 
stance, but  for  the  most  part  the  language  of  the  New  York  statute.  Pennsylvania, 
however,  modified  the  New  York  act  to  some  extent.*  The  report  which  accomp&nied 
the  bill  stated  that  "the  evil  complained  of  by  the  Board  of  Trade  of  Philadelphia, 
and  by  the  mercantile  community  in  general,  Ls,  that  consignees  and  factors  author- 
ized to  sell  the  goods  of  their  principals,  and  who  are  held  out  to  the  world  as  the 
owners  thereof,  have  not  power  to  pledge  the  goods  in  their  possession  for  advances 
made  by  persons  who  have  every  reason  to  believe  that  they  are  the  actual  owners  ; " 
that  the  bill  was  intended  to  remedy  this  particular  evil,  but  not  to  go  further  "  lest 
evils  should  be  produced  on  the  other  side."  The  report  declared  that  the  bill  had 
been  framed  with  a  view  "  to  limit  the  power  of  factors  more  than  "  it  was  limited  "  in 
the  statutes  of  England  and  New  York."^ 

Kentucky  ^  and  Wisconsin  "  also  copied  the  New  York  Act,  but  neither  State 
appears  to  have  found  it  very  useful ;  for  the  former  soon  repealed  the  statute,-^  and 
the  latter  retains  but  a  fragment  of  its  provisions.' 

Rhode  Island's  Factoks  Act  i"  it  not  a  servile  copy  of  any  othei-  statute,  although 
its  purpose  and  provisions  are  similar  to  those  of  the  New  York  Act. 

The  Common  Law  hut  slightly  Modified  by  Factors  Acts. —  It  is  apparent  from  the 
foregoing  sketch  that  the  Factors  Acts  in  this  country  have  ^vrought  but  a  slight  modi- 
fication in  the  common  law.  Nor  have  pur  mercantile  classes  made  any  such  demands 
upon  the  legislature  for  the  adoption  of  the  rule  that  "possession  of  chattels  is  equiva- 
lent to  title,"  as  have  been  pressed  upon  the  British  Parliament. 

Warehouse  Receipts  Legislation.  —  Even  the  statutes  ^^  which  declare  warehouse  re- 
ceipts and  other  documents  of  title  negotiable  by  delivery,  fall  far  short  of  the  latest 

1  Ch.  593,  L.  1886. 

2  Mich.  State  Bank  v.  Gardner,  15  Gray,  362,  374  (1860). 
«  Revised  Statutes,  §§  3214-3220. 

*  Pepper  and  Lewis'  Digest,  pp.  2027-2030. 

5  See  Macky  v.  Dillinger,  73  Pa.  St.  85,  90  (1873). 

6  Ch.  1541,  L.  1879-1880,  passed  May  5,  1880. 
'  Ch.  91,  L.  1863. 

8  Ch.  761,  L.  1885-1886,  passed  April  22,  1886. 
s  Revised  Statutes,  §§  3345,  3346. 
1'  Pub.  St.,  ch.  136. 

"  Statutes  of  this  kind  have  been  passed  in  California,  Connecticut,  Delaware, 
Georgia,  Kentucky,  Illinois,  Indiana,  Iowa,  Kansas,  Maine,  South  Carolina,  Tennessee, 
and  other  States.     The  New  York  statute  on  this  subject  has  been  repealed- 
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Factors  Act  in  England,  in  their  modification  of  the  common  law.  As  a  fair  sample 
of  this  legislation,  section  4425  of  the  Wisconsin  Revised  Statutes  may  be  referred  to. 
Its  language  is  as  follows  :  — 

"Any  such  receipt,  bill  of  lading,  voucher,  or  other  document  as  is  mentioned  iu 
the  preceding  section  (by  warehouseman,  wharfinger,  master  of  vessel,  or  agent  of  any 
transportation  company)  shall  be  transferable  by  delivery  thereof,  without  indorsement 
or  assignment,  and  any  person  to  whom  the  same  is  so  transferred,  shall  t)e  deemed  and 
taken  to  be  the  owner  of  the  property  therein  specified,  so  far  as  to  give  validity  to 
any  pledge,  lien,  or  transfer,  made  or  created  by  such  person,  unless  such  receipt,  bill 
of  lading,  voucher,  or  other  document  shall  have  the  words  '  not  negotiable '  plainly 
written  or  stamped  on  the  face  thereof."  ^ 

Whether  a  particular  document  is  a  warehouseman's  receipt  depends  not  upon  its 
language,  but  upon  the  facts  attending  its  issue.  The  owner  of  a  mill  in  which 
shingles  were  manufactured  gave  the  following  writing :  "  Received  from  J.  B.  Chown, 
150,000  shingles,  .  .  .  subject  to  the  order  of  F.  6.  Steaubli,  now  in  dry  house  at 
mill.  C.  H.  McKnight,  warehouseman  ; "  but  the  court  held  that  as  the  mill-owner 
was  not  a  warehouseman,  the  writing  was  not  a  warehouseman's  receipt.  ^ 

An  instrument  purporting  to  be  a  warehouseman's  receipt,  but  which  is  invalid  as 
such  between  the  immediate  parties,  may  be  available  as  a  document  of  title  to  a  bona 
fide  transferee  on  the  ground  of  estoppel.' 

1  See  Price  v.  Wis.  Co.,  43  Wis.  267,  285  (1877). 

2  Steaubli  V.  Blaine  Nat.  Bank,  11  Wash.  426  ;  39  Pac.  814  (1895). 
s  Yenni  v.  McNamee,  45  N.  Y.  614  (1871). 
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SALE  OF  GOODS  ACT.   1893. 

(56<fc57  Vict.  c.  71.) 

An  Act  fob  Codifyinc  the  Law  Relating  to  the  Sale  of  Goods. 

(20  February,  1894.) 

Be  it  enacted,  etc. 


PAKT  I. 

FORMATION  OF  THE  CONTRACT. 

CONTEACT   OF  SALE. 

1.  —  (1.)  A  contract  of  sale  of  goods  is  a  contract  whereby  the  seller  transfers  oi 
agrees  to  transfer  the  property  in  goods  to  the  buyer  for  a  money  consideration,  called 
the  price.     There  may  be  a  contract  of  sale  between  one  part-owner  and  another. 

(2. )   A  contract  of  sale  may  be  absolute  or  conditional. 

(3.)  Where  under  a  contract  of  sale  the  property  in  the  goods  is  transferred  from 
the  seller  to  the  buyer  the  contract  is  called  a  sale ;  but  where  the  transfer  of  the 
property  in  the  goods  is  to  take  place  at  a  future  time  or  subject  to  some  condition 
thereafter  to  be  fulfilled,  the  contract  is  called  an  agreement  to  sell. 

(4.)  An  agreement  to  sell  becomes  a  sale  when  the  time  elapses  or  the  conditions 
are  fulfilled  subject  to  which  the  property  in  the  goods  is  to  be  transferred. 

2.  Capacity  to  buy  and  sell  is  regulated  by  the  general  law  concerning  capacity  to 
contract,  and  to  transfer  and  acquire  property. 

Provided  that  where  necessaries  are  sold  and  delivered  to  an  infant,  or  minor,  or  to 
a  person  who  by  reason  of  mental  incapacity  or  drunkenness  is  incompetent  to  con- 
tract, he  must  pay  a  reasonable  price  therefor. 

Necessaries  in  this  section  mean  goods  suitable  to  the  condition  in  life  of  such  infant 
or  minor  or  other  person,  and  to  his  actual  requirements  at  the  time  of  the  sale  and 
delivery. 

Formalities  op  the  Contract. 

3.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  in  that  behalf,  a  con- 
tract of  sale  may  be  made  in  writing  (either  with  or  without  seal),  or  by  word  of 
mouth,  or  partly  in  writing  and  partly  by  word  of  mouth,  or  may  be  implied  from  the 
condnct  of  the  parties. 

Provided  that  nothing  in  this  section  shall  affect  the  law  relating  to  corporations. 

4. (1.)  A  contract  for  the  sale  of  any  goods  of  the  value  of  ten  pounds  or  up- 
wards shall  not  be  enforceable  by  action  unless  the  buj'er  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something  in  earnest  to  bind  the 
contract,  or  in  part  payment,  or  unless  some  note  or  memorandum  in  writing  of 
the  oontract  be  made  and  signed  by  the  party  to  be  charged  or  his  agent  in  that 
behalf. 

(2. )  The  provisions  of  this  section  apply  to  every  such  contract,  notwithstanding 
that  the  goods  may  be  intended  to  be  delivered  at  some  future  time,  or  may  not  at  th* 
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time  of  such  contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready  foi 
delivery,  or  some  act  may  tie  requisite  for  the  making  or  completing  thereof,  or  ren- 
dering the  same  fit  for  delivery. 

(3.)  There  is  an  acceptance  of  goods  within  the  meaning  of  this  section  when  the 
buyer  does  any  act  in  relation  to  the  goods  which  recognizes  a  preTexisting  contract  of 
sale  whether  there  be  an  acceptance  in  performance  of  the  contract  or  not. 

(4.)   The  provisions  of  this  section  do  not  apply  to  Scotland. 

StTBJBCT-MATTBR  OF   CONTRACT. 

5.  —  (1.)  The  goods  which  form  the  subject  of  a  contract  of  sale  may  be  either 
existing  goods,  owned  or  possessed  by  the  seller,  or  goods  to  be  manufactured  or  ac- 
quired by  the  seller  after  the  making  of  the  contract  of  sale,  in  this  Act  called  "future 
goods." 

(2.)  There  may  be  a  contract  for  the  sale  of  goods,  the  acquisition  of  which  by  the 
seller  depends  upon  a  contingency  which  may  or  may  not  happen. 

(3. )  Where  by  a  contract  of  sale  the  seller  purports  to  effect  a  present  sale  of  future 
goods,  the  contract  operates  as  an  agreement  to  sell  the  goods. 

6.  Where  there  is  a  contract  for  the  sale  of  specific  goods,  and  the  goods  without 
the  knowledge  of  the  seller  have  perished  at  the  time  when  the  contract  is  made,  the 
contract  is  void. 

7.  Where  there  is  an  agreement  to  sell  specific  goods,  and  subsequently  the  goods, 
without  any  fault  on  the  part  of  the  seller  or  buyer,  perish  before  the  risk  passes  to 
the  buyer,  the  agreement  is  thereby  avoided. 

The  Price. 

8.  —  (1.)  The  price  in  a  contract  of  sale  may  be  fixed  by  the  contract,  or  may  be 
left  to  be  fixed  in  manner  thereby  agreed,  or  may  be  determined  by  the  course  of  deal- 
ing between  the  parties. 

(2.)  Where  the  price  is  not  determined  in  accordance  with  the  foregoing  provisions 
the  buyer  must  pay  a  reasonable  price.  What  is  a  reasonable  price  is  a  question  of 
fact  dependent  on  the  circumstances  of  each  particular  case. 

9.  —  (1.)  Where  there  is  an  agreement  to  sell  goods  on  the  terms  that  the  price  is 
to  be  fixed  by  the  valuation  of  a  third  party,  and  such  third  party  cannot  or  does  not 
make  such  valuation,  the  agreement  is  avoided  ;  provided  that  if  the  goods  or  any 
part  thereof  have  been  delivered  to  and  appropriated  by  the  buyer  he  must  pay  a 
reasonable  price  therefor. 

(2. )  Where  such  third  party  is  prevented  from  making  the  valuation  by  the  fault 
of  the  seller  or  buyer,  the  party  not  in  fault  may  maintain  an  action  for  damages 
against  the  party  in  fault. 

Conditions  and  Warranties. 

10.  —  (1.)  Unless  a  different  intention  appears  from  the  terms  of  the  contract, 
stipulations  as  to  time  of  payment  are  not  deemed  to  be  of  the  essence  of  a  contract  of 
sale.  Whether  any  other  stipulation  as  to  time  is  of  the  essence  of  the  contract  or  not 
depends  on  the  terms  of  the  contract. 

(2.)   In  a  contract  of  sale  "  month ''  means  pnmd  facie  calendar  month. 

11.  —  (1.)    In  England  or  Ireland  — 

{a. )  Where  a  contract  of  sale  is  subject  to  any  condition  to  be  fulfilled  by  the  seller 
the  buyer  may  waive  the  condition,  or  may  elect  to  treat  the  breach  of  such  con- 
dition as  a  breach  of  warranty,  and  not  as  a  ground  for  ti'eating  the  contract  as 
repudiated.  ^ 

(J.)  Whether  a  stipulation  in  a  contract  of  sale  is  a  condition,  the  breach  of  which 
may  give  rise  to  a  right  to  treat  the  contract  as  repudiated,  or  a  warranty,  the 
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breach  of  which  may  give  rise  to  a  claim  for  damages  but  not  to  a  right  to  reject 

the  goods  and  treat  the  contract  as  repudiated,  depends  in"  each  case  on  the 

construction  of  the  contract.     A  stipulation  may  be  a  condition,  though  called  a 

vparranty  in  the  contract. 

(c.)   Where  a  contract  of  sale  is  not  severable,  and  the  buyer  has  accepted  the 

goods,  or  part  thereof,  or  where  the  contract  is  for  specific  goods,  the  property 

in  which  has  passed  to  the  buyer,  the  breach  of  any  condition  to  be  fulfilled  by 

the  seller  can  only  be  treated  as  a  breach  of  warranty,  and  not  as  a  ground  for 

rejecting  the  goods  and  treating  the  contract  as  repudiated,  unless  there  be  a 

term  of  the  contract,  express  or  implied,  to  that  effect. 

(2.)   In  Scotland,  failure  by  the  seller  to  perform  any  material  part  of  a  contract  of 

sale  is  a  breach  of  contract,  which  entitles  the  buyer  either  within  a  reasonable  time 

after  delivery  to  reject  the  goods  and  treat  the  contract  as  repudiated,  or  to  retain  the 

goods  and  treat  the  failure  to  pei'form  such  material  part  as  a  breach  which  may  give 

rise  to  a  claim  for  compensation  or  damages. 

(3.)  Nothing  in  this  section  shall  afi'ect  the  case  of  any  condition  or  warranty,  ful- 
filment of  which  is  excused  by  law  by  reason  of  impossibility  or  otherwise. 

12.  In  a  contract  of  sale,  unless  the  circumstances  of  the  contract  are  such  as  to 
show  a  different  intention,  there  is  — 

(1.)  An  implied  condition  on  the  part  of  the  seller  that  in  the  case  of  a  sale  he  has 
a  right  to  sell  the  goods,  and  that  in  the  case  of  an  agreement  to  sell  he  will 
have  a  right  to  sell  the  goods  at  the  time  when  the  property  is  to  pass : 

(2.)  An  implied  warranty  that  the  buyer  shall  have  and  enjoy  quiet  possession  of 
the  goods  : 

(3.)  An  implied  warranty  that  the  goods  shall  be  free  from  any  charge  or  encum- 
brance in  favor  of  any  third  party,  not  declared  or  known  to  the  buyer  before  or 
at  the  time  when  the  contract  is  made. 

13.  Where  there  is  a  contract  for  the  sale  of  goods  by  description,  there  is  an  im. 
plied  condition  that  the  goods  shall  correspond  with  the  description ;  and  if  the  sale 
be  by  sample,  as  well  as  by  description,  it  is  not  sufiicient  that  the  bulk  of  the  goods 

-  corresponds  with  the  sample  if  the  goods  do  not  also  correspond  with  the  description. 

14.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  in  that  behalf,  there  is 
no  implied  warranty  or  condition  as  to  the  quality  or  fitness  for  any  particular  pur- 
pose of  goods  supplied  under  a  contract  of  sale,  except  as  follows  :  — 

(1.)  Where  the  buyer,  expressly  or  by  implication,  makes  known  to  the  seller  the 
particular  purpose  for  which  the  goods  are  required,  so  as  to  show  that  the 
buyer  relies  on  the  seller's  skill  or  judgment,  and  the  goods  are  of  a  description 
which  it  is  in  the  course  of  the  seller's  business  to  supply  (whether  he  be  the 
manufacturer  or  not),  there  is  an  implied  condition  that  the  goods  shall  be 
reasonably  fit  for  such  purpose,  provided  that  in  the  case  of  a  contract  for  the 
sale  of  a  specified  article  under  its  patent  or  other  trade  name,  there  is  no  im- 
plied condition  as  to  its  fitness  for  any  particular  purpose  : 

(2. )  Where  goods  are  bought  by  description  from  a  seller  who  deals  in  goods  of 
that  desc  riptionw  hether  he  be  the  manufacturer  or  not),  there  is  an  implied 
condition  that  the  goods  shall  be  of  merchantable  quality  ;  provided  that  if  the 
buyer  has  examined  the  goods,  there  shall  be  no  implied  condition  as  regards 
defects  which  such  examination  ought  to  have  revealed  : 
3.)  An  implied  warranty  or  condition  as  to  quality  or  fitness  for  a  particular  pur- 
pose may  be  annexed  by  the  usage  of  trade  : 

-  (4.)   An  express  warranty  or  condition  does  not  negative  a  warranty  or  condition 

implied  by  this  Act  unless  inconsistent  therewith. 

Sale  by  Sample. 

X5. (1. )   A  contract  of  sale  is  a  contract  for  sale  by  sample  where  there  is  a  term 

in  the  contract,  express  or  implied,  to  that  effect 
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(2.)    In  the  case  of  a  contract  for  sale  by  sample  — 

(a.)   There  is  an  implied  condition  that  the  bulk  shall  correspond  with  the  sample 
in  quality  : 

(6.)   There  is  an  implied  condition  that  the  buyer  shall  have  a  reasonable  oppor- 
tunity of  comparing  the  bulk  with  the  sample  : 

(c. )   There  is  an  implied  condition  that  the  goods  shall  be  free  from  any  defect, 
rendering  them  unmerchantable,  which  would  not  be  apparent  on  reasonable ' 
examination  of  the  sample. 


PAET  II. 

EFFECTS   OF  THE  CONTRACT. 

Transfer  op  Property  as  between  Seller  and  Buyer. 

16.  Where  there  is  a  contract  for  the  sale  of  unascertained  goods  no  property  in  the 
goods  is  transferred  to  the  buyer  unless  and  until  the  goods  are  ascertained. 

17.  —  (1.)  Where  there  is  a  contract  for  the  sale  of  specific  or  ascertained  goods 
the  property  in  them  is  transferred  to  the  buyer  at  such  time  as  the  parties  ^o  the  con- 
tract intend  it  to  be  transferred. 

(2. )  For  the  purpose  of  ascertaining  the  intention  of  tlie  parties  regard  shall  be  had 
to  the  terms  of  the  contract,  the  conduct  of  the  parties,  and  the  circumstances  of  the 
case. 

Rules  tor  Ascertaining  Intention. 

18.  Unless  a  difierent  intention  appears,  the  following  are  rules  for  ascertaining  the 
intention  of  the  parties  as  to  the  time  at  which  the  property  in  the  goods  is  to  pass  to 
the  buyer. 

Rule  1.  —  Where  there  is  an  unconditional  contract  for  the  sale  of  specific  goods,  in 
a  deliyerable  state,  the  property  in  the  goods  passes  to  the  buyer  when  the  con- 
tract is  made,  and  it  is  immaterial  whether  the  time  of  payment  or  the  time  of 
delivery,  or  both,  be  postponed. 
Rule  2.  —  Where  there  is  a  contract  for  the  sale  of  specific  goods  and  the  seller  is 
bound  to  do  something  to  the  goods,  for  the  purpose  of  putting  them  into  a 
deliverable  state,  the  property  does  not  pass  until  such  thing  be  done,  and  the 
buyer  has  notice  thereof. 
Rule  3.  —  Where  there  is  a  contract  for  the  sale  of  specific  goods  in  a  deliverable 
state,  but  the  seller  is  bound  to  weigh,  measure,  test,  or  do  some  other  act  or 
thing  with  reference  to  the  goods  for  the  purpose  of  ascertaining  the  price,  the 
property  does  not  pass  until  such  act  or  thing  be  done,  and  the  buyer  has  notice 
thereof. 
Rule  4.  — When  goods  are  delivered  to  the  buyer  on  approval  or  "on  sale  or  re- 
turn "  or  other  similar  terms  the  property  therein  passes  to  the  buyer  :  — 
(a.)   When  he  signifies  his  approval  or  acceptance  to  the  seller  or  does  any 

other  act  adopting  the  transaction  : 

a.)    It  he  does  not  signify  his  approval  or  acceptance  to  the  seller  but  retains 

the  goods  without  giving  notice  of  rejection,  then,  if  a  time  has  been  fixed 

for  the  return  of  the  goods,  on  the  expiration  of  such  time,  and,  if  no  time 

has  been  fixed,  on  the  expiration  of  a  reasonable  time.     What  is  a  reasonable 

time  is  a  question  of  fact. 

Rule  5. —  (1.)     Where  there  is  a  contract  for  the  sale  of  Unascertained  or  future 

goods  by  description,  and  goods  of  that  description  and  in  a  deliverable  state  are 

unconditionally  appropriated  to  the  contract,  either  by  the  seller  with  the  assent 

of  the  buyer,  or  by  the  buyer  with  the  assent  of  the  seller,  the  property  in  tha 
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goods  thereupon  passes  to  the  buyer.  Such  assent  may  he  express  or  implied, 
and  may  he  given  either  before  or  after  the  appropriation  is  made  ; 
(2.)  Where,  in  pursuance  of  the  contract,  the  seller  delivers  the  goods  to  th« 
huyer  or  to  a  carrier  or  other  bailee  or  custodier  (whether  named  by  the  buyer 
or  not)  for  the  purpose  of  transmission  to  the  buyer,  and  does  not  reserve  the 
right  of  disposal,  he  is  deemed  to  have  unconditionally  appropriated  the  goods 
to  the  contract. 

19.  —  (1.)  Where  there  is  a  contract  for  the  sale  of  specific  goods  or  where  goods 
are  subsequently  appropriated  to  the  contract,  the  seller  may,  by  the  terms  of  the 
contract  or  appropriation,  reserve  the  right  of  disposal  of  the  goods  until  certain  con- 
ditions are  fulfilled.  In  such  case,  notwithstanding  the  delivery  of  the  goods  to  the 
buyer,  or  to  a  carrier  or  other  bailee  or  custodier  for  the  purpose  of  transmission  to 
the  buyer,  the  property  in  the  goods  does  not  pass  to  the  buyer  until  the  conditions 
imposed  by  the  seller  are  fulfilled. 

(2.)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods  are  deliverable 
to  the  order  of  the  seller  or  his  agent,  the  seller  is  prima  facie  deemed  to  reserve  the 
right  of  disposal. 

(3.)  Wheft  the  seller  of  goods  draws  on  the  buyer  for  the  price,  and  transmits  the 
bill  of  exchange  and  bill  of  lading  to  the  buyer  together  to  secure  acceptance  or  pay- 
ment of  the  bill  of  exchange,  the  buyer  is  bound  to  return  the  bill  of  lading  if  he  does 
not  honor  the  bill  of  exchange,  and  if  he  wrongfully  retains  the  bill  of  lading  the 
property  in  the  goods  does  not  pass  to  him. 

20.  Unless  otherwise  agreed,  the  goods  remain  at  the  seller's  risk  until  the  prop- 
erty therein  is  transferred  to  the  buyer,  but  when  the  property  therein  is  transferred  to 
the  buyer,  the  goods  are  at  the  buyer's  risk  whether  delivery  has  been  made  or  not. 

Provided  that  where  delivery  has  been  delayed  through  the  fault  of  either  buyer 
or  seller  the  goods  are  at  the  risk  of  the  party  in  fault  as  regards  any  loss  which  might 
not  have  occurred  but  for  such  fault. 

Provided  also  that  nothing  in  this  section  shall  affect  the  duties  or  liabilities  of 
either  seller  or  buyer  as  a  bailee  or  custodier  of  the  goods  of  the  other  party. 

Tkansfee  of  Title. 

21. (1. )    Subject  to  the  provisions  of  this  Act,  where  goods  are  sold  by  a  person 

who  is  not  the  owner  thereof,  and  who  does  not  sell  them  under  the  authority  or  with 
the  'consent  of  the  owner,  the  buyer  acquires  no  better  title  to  the  goods  than  the 
seller  had,  unless  the  owner  of  the  goods  is  by  his  conduct  precluded  from  denying  the 
seller's  authority  to  sell. 

(2.)    Provided  also  that  nothing  in  this  Act  shall  affect  — 

(a. )  The  provisions  of  the  Factors  Acts,  or  any  enactment  enabling  the  apparent 
owner  of  goods  to  dispose  of  them  as  if  he  were  the  true  owner  thereof ; 

(6.)  The  validity  of  any  contract  of  sale  under  any  special  common  law  or  statutory 
power  of  sale  or  under  the  order  of  a  court  of  competent  jurisdiction. 

22.  —(1.)  Where  goods  are  sold  in  market  overt,  according  to  the  usage  of  the 
market,  the  buyer  acquires  a  good  title  to  the  goods,  provided  he  buys  them  in  good 
faith  and  without  notice  of  any  defect  or  want  of  title  on  the  part  of  the  seller. 

(2.)    Nothing  in  this  section  shall  affect  the  law  relating  to  the  sale  of  horses. 
(3.)    The  provisions  of  this  section  do  not  apply  to  Scotland. 

23.  When  the  seller  of  goods  has  a  voidable  title  thereto,  but  his  title  has  not  been 
avoided  at  the  time  of  the  sale,  the  buyer  acquires  a  good  title  to  the  goods,  i)rovided 
he  buys  them  in  good  faith  and  without  notice  of  the  seller's  defect  of  title. 

24. (1.)  Where  goods  have  been  stolen  and  the  offender  is  prosecuted  to  convic- 
tion, the  property  in  the  goods  so  stolen  revests  in  the  person  who  was  the  owner  of 
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the  goods,  or  his  personal  representative,  notwithstanding  any  intermediate  dealing 
with  them,  whether  by  sale  in  market  overt  or  otherwise. 

(2.)  Notwithstanding  any  enactment  to  the  contrary,  where  goods  have  been  ob- 
tained by  fraud  or  other  wrongful  meaus  not  amounting  to  larceny,  the  property  ia 
such  goods  shall  not  revest  in  the  peraon  who  was  the  owner  of  the  goods,  or  his  per- 
sonal representative,  by  reason  only  of  the  conviction  of  the  offender. 

(3.)   The  provisions  of  this  section  do  not  apply  to  Scotland. 

25.  —  (1.)  Where  a  person  having  sold  goods  continues  or  is  in  possession  of  the 
goods,  or  of  the  documents  of  title  to  the  goods,  the  delivery  or  transfer  by  that 
person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or  documents  of  title 
under  any  sale,  pledge,  or  other  disposition  thereof,  to  any  person  receiving  the  same 
in  good  faith  and  without  notice  of  the  previous  sale,  shall  have  the  same  effect  as  if 
the  person  making  the  delivery  or  transfer  were  expressly  authorized  by  the  owner  of 
the  goods  to  make  the  same. 

(2.)  Where  a  person  having  bought  or  agreed  to  buy  goods  obtains,  with  the  con- 
sent of  the  seller,  possession  of  the  goods  or  the  documents  of  title  to  the  goods,  the 
delivery  or  transfer  by  that  person,  or  by  a  mercantile  agent  acting  for  him,  of  the 
goods  or  documents  of  title,  under  any  sale,  pledge,  or  other  disposftion  thereof,  to 
any  person  receiving  the  same  in  good  faith  and  without  notice  of  any  lien  or  other 
right  of  the  original  seller  in  respect  of  the  goods,  shall  have  the  same  effect  as  if  the 
person  making  the  delivery  or  transfer  were  a  mercantile  agent  in  possession  of  the 
goods  or  documents  of  title  with  the  consent  of  the  owner. 

(3.)  In  this  section  the  term  "mercantile  agent"  has  the  same  meaning  as  in  the 
Factors  Acts. 

26.  —  (1.)  A  writ  of  fien  facias  or  other  writ  of  execution  against  goods  shall 
bind  the  property  in  the  goods  of  the  execution  debtor  as  from  the  time  when  the  writ 
is  delivered  to  the  sheriff  to  be  executed ;  and,  for  the  better  manifestation  of  such 
time,  it  shall  be  the  duty  of  the  sheriff,  without  fee,  upon  the  receipt  of  any  such  writ 
to  indorse  upon  the  back  thereof,  the  hour,  day,  month,  and  year  when  he  received  the 
same. 

Provided  that  no  such  writ  shall  prejudice  the  title  to  such  goods  acquired  by  any 
person  in  good  faith  and  for  valuable  consideration,  unless  such  person  had  at  the 
time  when  he  acquired  his  title  notice  that  such  writ  or  any  other  writ  by  virtue  of 
which  the  goods  of  the  execution  debtor  might  be  seized  or  attached  had  been  de- 
livered to  and  remained  unexecuted  in  the  hands  of  the  sheriff. 

(2.)  In  this  section  the  term  "  sheriff"  includes  any  officer  charged  with  the  enforce- 
ment of  a  writ  of  execution. 

(3.)   The  provisions  of  this  section  do  not  apply  to  Scotland. 


PART  m. 

PERFORMANCE   OF   THE   CONTRACT. 

27.  It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  the  buyer  to  accept  and 
pay  for  them,  in  accordance  with  the  terms  of  the  contract  of  sale. 

28.  Unless  otherwise  agreed,  delivery  of  the  goods  and  payment  of  the  price  are 
concun-ent  conditions,  that  is  to  say,  the  seller  must  be  ready  and  willing  to  give 
possession  of  the  goods  to  the  buyer  in  exchange  for  the  price,  and  the  buyer  must  be 
ready  and  willing  to  pay  the  price  in  exchange  for  possession  of  the  goods. 

29.  —  (1. )  Whether  it  is  for  the  buyer  to  take  possession  of  the  goods  or  for  the 
seller  to  send  them  to  the  buyer  is  a  question  depending  in  each  case  on  the  contract. 
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express  or  implied,  between  the  parties.  Apart  from  any  such  contract,  express  or 
implied,  the  place  of  delivery  is  the  seller's  place  of  business,  if  he  have  one,  and  if 
not,  his  ^residence ;  provided  that,  if  the  contract  be  for  the  sale  of  specific  goods, 
which  to  the  knowledge  of  the  parties  when  the  contract  is  made  are  in  some  other 
place,  then  that  place  is  the  place  of  delivery. 

(2. )  Where  under  the  contract  of  sale  the  seller  is  bound  to  send  the  goods  to  the 
buyer,  but  no  time  for  sending  them  is  fixed,  the  seller  is  bound  to  send  them  within 
a  reasonable  time. 

(3.)  Where  the  goods  at  the  time  of  sale  are  in  the  possession  of  -^  third  person, 
there  is  no  delivery  by  seller  to  buyer  unless  and  until  such  third  person  acknowledges 
to  the  buyer  that  he  holds  the  goods  on  his  behalf ;  provided  that  nothing  in  this 
section  shall  affect  the  operation  of  the  issue  or  transfer  of  any  document  of  title  to 
goods. 

(4.)  Demand  or  tender  of  delivery  may  be  treated  as  ineffectual  unless  made  at  a 
reasonable  hour.     What  is  a  reasonable  hour  is  a  question  of  fact. 

( 5. )  Unless  otherwise  agre.ed,  the  expenses  of  and  incidental  to  putting  the  goods 
into  a  deliverable  state  must  be  borne  by  the  seller. 

30. —  (1.)  WJiere  the  seller  delivers  to  the  buyer  a  quantity  of  goods  less  than  he 
contracted  to  sell,  the  buyer  may  reject  them,  but  if  the  buyer  accepts  the  goods  so 
delivered  he  must  pay  for  them  at  the  contract  rate. 

(2. )  Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods  larger  than  he  con- 
tracted to  sell,  the  buyer  may  accept  the  goods  included  in  the  contract  and  reject  the 
rest,  or  he  may  reject  the  whole.  If  the  buyer  accepts  the  whole  of  the  goods  so 
delivered  he  must  pay  for  them  at  the  contract  rate. 

(3. )  Where  the  seller  delivers  to  the  buyer  the  goods  he  contracted  to  sell  mixed 
with  goods  of  a  different  description  not  included  in  the  contract,  the  buyer  may 
accept  the  goods  which  are  in  accordance  with  the  contract  and  reject  the  rest,  or  he 
may  reject  the  whole. 

(4.)  The  provisions  of  this  section  are  subject  to  any  usage  of  trade,  special  agree- 
ment, or  course  of  dealing  between  the  parties. 

31.  —  (1. )  Unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound  to  accept 
delivery  thereof  by  instalments. 

(2.)  Where  there  is  a  contract  for  the  sale  of  goods  to  be  delivered  by  stated 
instalments,  which  are  to  be  separately  paid  for,  and  the  seller  makes  defective 
deliveries  in  respect  of  one  or  more  instalments,  or  the  buyer  neglects  or  refuses  to 
take  delivery  of  or  pay  for  one  or  more  instalments,  it  is  a  question  in  each  case 
depending  on  the  terms  of  the  contract  and  the  circumstances  of  the  case,  whether  the 
breach  of  contract  is  a  repudiation  of  the  whole  contract  or  whether  it  is  a  severable 
breach  giving  rise  to  a  claim  for  compensation  but  uot  to  a  right  to  treat  the  whole 
contract  as  repudiated. 

32.  —  (1.)  Where,  in  pursuance  of  a  contract  of  sale,  the  seller  is  authorized  or 
required  to  send  the  goods  to  the  buyer,  delivery  of  the  goods  to  a  carrier,  whether 
named  by  the  buyer  or  not,  for  the  purpose  of  transmission  to  the  buyer  is  prima  facie 
deemed  to  be  a  delivery  of  the  goods  to  the  buyer. 

(2.)  Unless  otherwise  authorized  by  the  buyer,  the  seller  must  make  such  contract 
with  the  carrier  on  behalf  of  the  buyer  as  may  be  reasonable  having  regard  to  the 
nature  of  the  goods  and  the  other  circumstances  of  the  case.  If  the  seller  omits  so  to 
do,  and  the  goods  are  lost  or  damaged  in  course  of  transit,  the  buyer  may  decline  to 
treat  the  delivery  to  the  carrier  as  a  delivery  to  himself,  or  may  hold  the  seller 
responsible  in  damages. 

(3.)  Unless  otherwise  agreed,  where  goods  are  sent  by  the  seller  to  the  buyer  by  a 
route  involving  sea  transit,  under  circumstances  in  which  it  is  usual  to  insure,  the 
seller  must  give  such  notice  to  the  buyer  as  may  enable  him  to  insure  them  during 
their  sea  transit,  and,  if  the  seller  fails  to  do  so,  the  goods  shall  be  deemed  to  be  at  his 
risk  during  such  sea  transit. 
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33.  Where  the  seller  of  goods  agrees  to  deliver  them  at  his  own  risk  at  a  place 
other  than  that  where  they  are  when  sold,  the-  buyer  must,  nevertheless,  unless  other- 
wise agreed,  take  any  risk  of  deterioration  in  the  goods  necessarily  incident  to  the 
course  of  transit. 

34.  —  (1.)  Where  goods  are  delivered  to  the  buyer,  which  he  has  not  previously 
examined,  he  is  not  deemed  to  have  accepted  them  unless  and  until  he  has  had  a 
reasonable  opportunity  of  examining  them  for  the  purpose  of  ascertaining  whether 
they  are  in  conformity  with  the  contract. 

(2.)  Unless  otherwise  agreed,  when  the  seller  tenders  delivery  of  goods  to  the 
buyer,  he  is  bound,  on  request,  to  afford  the  buyer  a  reasonable  opportunity  of  exam- 
ining the  goods  for  the  purpose  of  ascertaining  whether  they  are  in  conformity  with 
the  contract. 

35.  The  buyer  is  deemed  to  have  accepted  the  goods  when  he  intimates  to  the 
seller  that  he  has  accepted  them,  or  when  the  goods  have  been  delivered  to  him,  and 
he  does  any  act  in  relation  to  them  which  is  inconsistent  with  the  ownership  of  the 
seller,  or  when  after  the  lapse  of  a  reasonable  time,  he  retains  the  goods  without 
intimating  to  the  seller  that  he  has  rejected  them. 

36.  Unless  otherwise  agreed,  where  goods  are  delivered  to  the  buyer,  and  he 
refuses  to  accept  them,  having  the  right  so  to  do,  he  is  not  bound  to  return  them  to 
the  seller,  but  it  is  sufScient  if  he  intimates  to  the  seller  that  he  refuses  to  accept 
them. 

37  When  the  seller  is  ready  and  willing  to  deliver  the  goods,  and  requests  the 
buyer  to  take  delivery,  and  the  buyer  does  not  within  a  reasonable  time  after  such 
request  take  deliveiy  of  the  goods,  he  is  liable  to  the  seller  for  any  loss  occasioned  by 
his  neglect  or  refusal  to  take  delivery,  and  also  for  a  reasonable  charge  for  the  care 
and  custody  of  the  goods.  Provided  that  nothing  in  this  section  shall  affect  the 
rights  of  the  seller  where  the  neglect  or  refusal  of  the  buyer  to  take  delivery  amounts 
to  a  repudiation  of  the  contract. 


PAET  lY- 

RIGHTS   OF  UNPAID   SELLER  AGAINST  THE   GOODS. 

38. — (1.)  The  seller  of  goods  is  deemed  to  be  an  "unpaid  seller"  within  the 
meaning  of  this  Act  — 

(«.)     When  the  whole  of  the  price  has  not  been  paid  or  tendered  ; 

(b.)  When  a  bill  of  exchange  or  other  negotiable  instrument  has  been  received  as 
conditional  payment,  and  the  condition  on  which  it  was  received  has  not  been 
fulfilled  by  reason  of  the  dishonor  of  the  instrument  or  otherwise. 

(2.)  In  tills  part  of  this  Act  the  term  "seller"  includes  any  person  who  is  in  the 
position  of  a  seller,  as,  for  instance,  an  agent  of  the  seller  to  whom  the  bill  of  lading 
has  been  indorsed,  or  a  consignor  or  agent  who  has  himself  paid,  or  is  directly 
responsible  for,  the  price. 

39.  —  (1.)  Subject  to  the  provisions  of  this  Act,  and  of  any  statute  in  that  behalf, 
notwithstanding  that  the  property  in  the  goods  may  have  passed  to  the  buyer,  the 
unpaid  seller  of  goods,  as  such,  has  by  implication  of  law  — 

(a.)     A  lien  on  the  goods  or  right  to  retain  them  for  the  price  while  he  is  in  posses- 
sion of  them ; 
(J.)     In  case  of  the  insolvency  of  the  buyer,  a  right  of  stopping  the  goods  in  transitu 

after  he  has  parted  with  the  possession  of  them  ; 
(c.)    A  right  of  re-sale  as  limited  by  this  Act. 
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(2.)  Where  the  property  in  goods  has  not  passed  to  the  buyer,  the  unpaid  seller 
has,  in  addition  to  his  other  remedies,  a  right  of  withholding  delivery  similar  to  and 
co-extensive  with  his  rights  of  lien  and  stoppage  in  transitu  where  the  property  has 
passed  to  the  buyer. 

40.  In  Scotland  a  seller  of  goods  may  attach  the  same  while  in  his  own  hands  or 
possession  by  arrestment  or  poinding ;  and  such  arrestment  or  poinding  shall  have 
the  same  operation  and  effect  in  a  competition  or  otherwise  as  an  arrestment  or 
poinding  by  a  third  party. 

Unpaid  Sellbe's  Lien. 

41.  —  (1.)  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller  of  goods  who  ia 
in  possession  of  them  is  entitled  to  retain  possession  of  them  until  payment  or  tender 
of  the  price  in  the  following  cases,  namely  :  — 

(a.)     Where  the  goods  have  been  sold  without  any  stipulation  as  to  credit ; 
(6. )     Where  the  goods  have  been  sold  on  credit,  but  the  term  of  credit  has  expired ; 
(c.)     Where  the  buyer  becomes  insolvent. 

(2.)  The  seller  may  exercise  his  right  of  lien  notwithstanding  that  he  is  in  posses- 
sion of  the  goods  as  agent  or  bailee  or  custodier  for  the  buyer. 

42.  Where  an  unpaid  seller  has  made  part  delivery  of  the  goods,  he  may  exercise 
his  right  of  lien  or  retention  on  the  remainder,  unless  such  part  delivery  has  been 
made  under  such  circumstances  as  to  show  an  agreement  to  waive  the  lien  or  right  of 
retention. 

43.  —  (1.)    The  unpaid  seller  of  goods  loses  his  lien  or  right  of  retention  thereon  — 
(a. )     When  he  delivers  the  goods  to  a  carrier  or  other  bailee  or  custodier  for  the 

purpose  of  transmission  to  the  buyer  without  reserving  the  right  of  disposal  of 
the  goods ; 
(6.)    When  the  buyer  or  his  agent  lawfully  obtains  possession  of  the  goods ; 
(c.)     By  waiver  thereof. 

(2.)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of  retention  thereon,  does 
not  lose  his  lien  or  right  of  retention  by  reason  only  that  he  has  obtained  judgment  or 
decree  for  the  price  of  the  goods. 

Stoppage  in  Tkansitp. 

44.  Subject  to  the  provisions  of  this  Act,  when  the  buyer  of  goods  becomes  insol- 
vent, the  unpaid  seller  who  has  parted  with  the  possession  of  the  goods  has  the  right 
of  stopping  them  in  transitu,  that  is  to  say,  he  may  resume  possession  of  the  goods  as 
long  as  they  are  in  course  of  transit,  and  may  retain  them  until  payment  or  tender  of 
the  price. 

45.  —  (1.)  Goods  are  deemed  to  be  in  course  of  transit  from  the  time  when  they 
are  delivered  to  a  carrier  by  land  or  water,  or  other  bailee  or  custodier  for  the  purpose 
of  transmission  to  the  buyer,  until  the  buyer,  or  his  agent  in  that  behalf,  takes 
delivery  of  them  from  such  carrier  or  other  bailee  or  custodier. 

(2.)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of  the  goods  before 
their  arrival  at  the  appointed  destination,  the  transit  is  at  an  end. 

(3. )  If,  after  the  arrival  of  the  goods  at  the  appointed  destination,  the  carrier  or 
other  bailee  or  custodier  acknowledges  to  the  buyer,  or  his  agent,  that  he  holds  the 
goods  on  his  behalf  and  continues  in  possession  of  them  as  bailee  or  custodier  for  the 
buyer,  or  his  agent,  the  transit  is  at  an  end,  and  it  is  immaterial  that  a  further  desti- 
nation for  the  goods  may  have  been  indicated  by  the  buyer. 

(4. )  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other  bailee  or  cus- 
todier continues  in  possession  of  them,  the  transit  is  not  deemed  to  be  at  an  end,  even 
if  the  seller  has  refused  to  receive  them  back. 
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(5.)  When  goods  are  delivered  to  a  ship  chartered  by  the  buyer  it  is  a  question 
depending  on  the  circumstances  of  the  particular  case,  whether  they  are  in  the  posses 
sion  of  the  master  as  a  carrier,  or  as  agent  to  the  buyer.  ,  ,- 

(6.)    Where  the  carrier  or  other  bailee  or  custodier  wrongfully  refuses  to  '^^^^'' 
the  goods  to  the  buyer,  or  his  agent  in  that  behalf,  the  transit  is  deemed  to   oe 
an  end. 

(7.)  Where  part  delivery  of  the  goods  has  been  made  to  the  buyer,  or  his  agent  in 
that  behalf,  the  remainder  of  the  goods  may  be  stopped  in  transitu,  unless  sucn  part 
delivery  has  been  made  under  such  circumstances  as  to  show  au  agreement  to  give  up 
possession  of  the  whole  of  the  goods. 

46.  -  (1.)  The  unpaid  seller  may  exercise  his  right  of  stoppage  in  transitu  either 
by  taking  actual  possession  of  the  goods,  or  by  giving  notice  of  his  claim  to  the  earner 
or  other  bailee  or  custodier  in  whose  possession  the  goods  are.  Such  notice  may  be 
given  either  to  the  person  in  actual  possession  of  the  goods  or  to  his  principal.  In  the 
latter  case  the  notice,  to  be  effectual,  must  be  given  at  such  time  and  under  such  cir- 
cumstances that  the  principal,  by  the  exercise  of  reasonable  diligence,  may  communi- 
cate it  to  his  servant  or  agent  in  time  to  prevent  a  delivery  to  the  buyer. 

(2.)     When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the  carrier,  or 
other  bailee  or  custodier  in  possession  of  the  goods,  he  must  redeliver  the  goods  to, 
or  according  to  the  directions  of,  the  seller.     The  expenses  of  such  redelivery  must 
'  be  borne  by  the  seller. 

Re-salb  by  Bdybk  or  Selleb. 

47.  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller's  right  or  lien  or  reten- 
tion or  stoppage  in  transitu  is  not  affected  by  any  sale,  or  other  disposition  of  the 
goods  which  the  buyer  may  have  made,  unless  the  seller  has  assented  thereto. 

Provided  that  where  a  document  of  title  to  goods  has  been  lawfully  transferred  to 
any  person  as  buyer  or  owner  of  the  goods,  and  that  person  transfers  the  document  to 
a  person  who  takes  the  document  in  good  faith  and  for  valuable  consideration,  then, 
if  such  last-mentioned  transfer  was  by  way  of  sale  the  unpaid  seller's  right  of  lien  or 
retention  or  stoppage  in  transitu  is  defeated,  and  if  such  last-mentioned  transfer  was 
by  way  of  pledge  or  other  disposition  for  value,  the  unpaid  seller's  right  of  lien  or 
retention  or  stoppage  in  transitu  can  only  be  exercised  subject  to  the  rights  of  the 
transferee. 

48.  —  (1.)  Subject  to  the  provisions  of  this  section,  a  contract  of  sale  is  not 
rescinded  by  the  mere  exercise  by  an  unpaid  seller  of  his  right  of  lien  or  retention  or 
stoppage  in  transitu. 

(2.)  Where  an  unpaid  seller  who  has  exercised  his  right  of  lienor  retention  or 
stoppage  in  transitu  resells  the  goods,  the  buyer  acquires  a  good  title  thereto  as 
against  the  original  buyer. 

(3.)  Where  the  goods  are  of  a  perishable  nature,  or  where  the  unpaid  seller  gives 
notice  to  the  buyer  of  his  intention  to  resell,  and  the  buyer  does  not  within  a  reason- 
able time  pay  or  tender  the  price,  the  unpaid  seller  may  resell  the  goods  and  recover 
from  the  original  buyer  damages  for  any  loss  occasioned  by  his  breach  of  contract. 

(4.)  Where  the  sellev  expressly  reserves  a  right  of  resale  in  case  the  buyer  should 
make  default,  and  on  the  buyer  making  default,  resells  the  goods,  the  original  con- 
tract of  sale  is  thereby  rescinded,  but  without  prejudice  to  any  claim  the  seller  may 
have  for  damages. 
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PAET  V. 

■ACTIONS   FOR  BREACH   OF  THE  CONTRACT. 

Remedies  of  the  sellbk. 

49.  —  (1.)  Where  under  a  contract  of  sale,  the  property  in  the  goods  has  passed 
to  the  buyer  and  the  buyer  wrongfully  neglects  or  refuses  to  pay  for  the  goods 
according  to  the  terms  of  the  contract,  the  seller  may  maintain  an  action  against  him 
for  the  price  of  the  goods. 

(2.)  "Where,  under  a  contract  of  sale,  the  price  is  payable  on  a  day  certain  irrespec- 
tive of  delivery,  and  the  buyer  wrongfully  neglects  or  refuses  to  pay  such  price,  the 
seller  may  maintain  an  action  for  the  price,  although  the  property  in  the  goods  has 
not  passed,  and  the  goods  have  not  been  appropriated  to  the  contract. 

(3.)  Nothing  in  this  section  shall  prejudice  the  right  of  the  seller  in  Scotland  to 
recover  interest  on  the  price  from  the  date  of  tender  of  the  goods,  or  from  the  date 
on  which  the  price  was  payable,  as  the  case  may  be. 

50.  —  (1.)  Where  the  buyer  wrongfully  neglects  or  refuses  to  accept  and  pay  for 
the  goods,  the  seller  may  maintain  an  action  against  him  for  damages  for  non- 
acceptance. 

(2.)  The  measure  of  damages  is  the  estimated  loss  directly  and  naturally  resulting, 
in  the  ordinary  course  of  events,  from  the  buyer's  breach  of  contract. 

(3.)  Where  there  is  an  available  mai'ket  for  the  goods  in  question  the  measure  of 
damages  is  prima  facie  to  be  ascertained  by  the  difference  between  the  contract  price 
and  the  market  or  current  price  at  the  time  or  times  when  the  goods  ought  to  have 
been  accepted,  or,  if  no  time  was  fixed  for  acceptance,  then  at  the  time  of  the  refusal 
to  accept. 

Eemedies  of  the  Butek. 

51.  —  (1.)  Where  the  seller  wrongfully  neglects  or  refuses  to  deliver  the  goods  to 
chii  hraiyer,  the  buyer  may  maintain  an  action  against  the  seller  for  damages  for  non- 
ifclnreTy. 

C2.)  The  measure  of  damages  is  the  estimated  loss  directly  and  naturally  resulting, 
in  the  ordinary  course  of  events,  from  the  seller's  breach  of  contract. 

(3. )  Where  there  is  an  available  market  for  the  goods  in  question  the  measure  of 
damages  is  prima  fade  to  be  ascertained  by  the  difference  between  the  contract  price 
and  the  market  or  current  price  of  the  goods  at  the  time  or  times  when  they  ought  to 
have  been  delivered,  or,  if  no  time  was  fixed,  then  at  the  time  of  the  refusal  to  deliver. 

52.  In  any  action  for  breach  of  contract  to  deliver  specific  or  ascertained  goods  the 
court  may,  if  it  thinks  fit,  on  the  application  of  the  plaintiff,  by  its  judgment  or  decree 
direct  that  the  contract  shall  be  performed  specifically,  without  giving  the  defendant 

■  the  option  of  retaining  the  goods  on  payment  of  damages.  The  judgment  or  decree 
may  be  unconditional,  or  upon  such  terms  and  conditions  as  to  damages,  payment  of 
the  price,  and  otherwise,  as  to  the  court  may  seem  just,  and  the  application  by  the 
plaintiff  may  be  made  at  any  time  before  judgment  or  decree. 

The  provisions  of  this  section  shall  be  deemed  to  be  supplementary  to,  and  not  in 
derogation  of,  the  right  of  specific  implement  in  Scotland. 

53  —  (1.)  Where  there  is  a  breach  of  warranty  by  the  seller,  or  where  the  buyer 
elects,  or  is  compelled,  to  treat  any  breach  of  a  condition  on  the  part  of  the  seller  as  a 
breach  of  warranty,  the  buyer  is  not  by  reason  only  of  such  breach  of  warranty  en- 
titled to  reject  the  goods  ;  but  he  may 

50 
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(a.)  set  up  against  the  seller  the  breach  of  warranty  in  diminution  or  extinction  of 
the  price;  or 

(J.)  maintain  an  action  against  the  seller  for  damages  for  the  breach  of  warranty. 

(2.)  The  measure  of  damages  for  breach  of  warranty  is  the  estimated  loss  directly 
and  naturally  resulting,  in  the  ordinary  course  of  events,  from  the  breach  of  warranty. 

(3.)  In  the  case  of  breach  of  warranty  of  quality  such  loss  is  prima  facie  the  dififer- 
ence  between  the  value  of  the  goods  at  the  time  of  delivery  to  the  buyer  and  the  value 
they  would  have  had  if  they  had  answered  to  the  warranty. 

(4.)  The  fact  that  the  buyer  has  set  up  the  breach  of  warranty  in  diminution  or 
extinction  of  the  price  does  not  prevent  him  from  maintaining  an  action  for  the  same 
breach  of  warranty  if  he  has  suffered  further  damage. 

(5. )  Nothing  in  this  section  shall  prejudice  or  afifect  the  buyer's  right  of  rejection  in 
Scotland  as  declared  by  this  Act. 

54.  Nothing  in  this  Act  shall  afifect  the  right  of  the  buyer  or  the  seller  to  recover 
interest  or  special  damages  in  any  case  where  by  law  interest  or  special  damages  may 
be  recoverable,  or  to  recover  money  paid  where  the  consideration  for  the  payment  of 
it  has  failed. 


PART  VI. 

SUPPLEMENTARY. 

55.  Where  any  right,  duty,  or  liability  would  arise  under  a  contract  of  sale  by 
implication  of  law,  it  may  be  negatived  or  varied  by  express  agreement  or  by  the 
course  of  dealing  between  the  parties,  or  by  usage,  if  the  usage  be  such  as  to  bind 
both  parties  to  the  contract. 

56.  Where,  by  this  Act,  any  reference  is  made  to  a  reasonable  time  the  question 
what  is  a  reasonable  time  is  a  question  of  fact. 

57.  Where  any  right,  duty,  or  liability  is  declared  by  this  Act,  it  may,  unless 
otherwise  by  this  Act  provided,  be  enforced  by  action. 

58.  In  the  case  of  a  sale  by  auction  — 

(1.)  Where  goods  are  put  up  for  sale  by  auction  in  lots,  each  lot  is  frima  fade 
deemed  to  be  the  subject  of  a  separate  contract  of  sale  : 

(2.)  A  sale  by  auction  is  complete  when  the  auctioneer  announces  its  completion  by 
the  fall  of  the  hammer,  or  in  other  customary  manner.  Until  such  announce- 
ment is  made  any  bidder  may  retract  his  bid  : 

(3. )  Where  a  sale  by  auction  is  not  notified  to  be  subject  to  a  right  to  bid  on  be- 
half of  the  seller,  it  shall  not  be  lawful  for  the  seller  to  bid  himself  or  to  employ 
any  person  to  bid  at  such  sale,  or  for  the  auctioneer  knowingly  to  take  any  bid 
from  the  seller  or  any  such  person.  Any  sale  contravening  this  rule  may  be 
treated  as  fraudulent  by  the  buyer  : 

(4.)  A  sale  by  auction  maybe  notified  to  be  subject  to  a  reserved  or  upset  price, 
and  a  right  to  bid  may  also  be  reserved  expressly  by  or  on  behalf  of  the  seller. 

Where  a  right  to  bid  is  expressly  reserved,  but  not  otherwise,  the  seller,  or  any  one 
person  on  his  behalf,  may  bid  at  the  auction. 

59.  In  Scotland  where  a  buyer  has  elected  to  accept  goods  which  he  might  have 
rejected,  and  to  treat  a  breach  of  contract  as  only  giving  rise  to  a  claim  for  damages, 
he  may,  in  an  action  by  the  seller  for  the  price,  be  required,  in  the  discretion  of  the 
court  before  which  the  action  depends,  to  consign  or  pay  into  court  the  price  of  the 
goods,  or  part  thereof,  or  to  give  other  reasonable  security  for  the  due  payment 
thereof. 
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60.  The  enactments  mentioned  in  the  schedule  to  tliis  Act  are  hereby  repealed  as 
from  the  commencement  of  this  Act  to  the  extent  in  that  schedule  mentioned. 

Provided  that  such  repeal  shall  not  affect  anything  done  or  suflered,  or  any  right, 
title,  or  interest  acquired  or  accrued  belore  the  commencement  of  this  Act,  or  any 
legal  proceeding  or  remedy  in  respect  of  any  such  thing,  right,  title,  or  interest. 

61.  —  (1.)  The  rules  in  bankruptcy  relating  to  contracts  of  sale  shall  continue  to 
apply  thereto,  notwithstanding  anything  in  this  Act  contained. 

(2.)  The  rules  of  the  common  lavr,  including  the  law  merchant,  save  in  so  far  as 
they  are  inconsistent  with  the  express  provisions  of  this  Act,  and  in  particular  the 
rules  relating  to  the  law  of  principal  and  agent  and  the  effect  of  fraud,  misrepresenta- 
tion, duress  or  coercion,  mistake,  or  other  invalidating  cause,  shall  continue  to  apply 
to  contracts  for  the  sale  of  goods. 

(3.)  Nothing  in  this  Act  or  in  any  repeal  effected  thereby  shall  affect  the  enact- 
ments relating  to  bills  of  sale,  or  any  enactment  relating  to  the  sale  of  -goods  which  is 
not  expressly  repealed  by  this  Act. 

(4.)  The  provisions  of  this  Act  relating  to  contracts  of  sale  do  not  apply  to  any 
transaction  in  the  form  of  a  contract  of  sale  which  is  intended  to  operate  by  way  of 
mortgage,  pledge,  charge,  or  other  security. 

(5.)  Nothing  in  this  Act  shall  prejudice  or  affect  the  landlord's  right  of  hypothec  or 
•sequestration  for  rent  in  Scotland. 

62.  —  (1.)    In  this  Act,  unless  the  context  or  subject  matter  otherwise  requires,  — 
"Action"  includes  counterclaim  and  set  off,  and  in  Scotland  condescendence  and 

claim  and  compensation  : 

"  Bailee  "  in  Scotland  includes  custodier  : 

"  Buyer"  means  a  person  who  buys  or  agrees  to  buy  goods  : 

"  Contract  of  sale  "  includes  an  agreement  to  sell  as  well  as  a  sale  : 

"Defendant"  includes  in  Scotland  defender, respondent, and  claimant  in  a  multiple- 
poindiug  : 

"  Delivery  "  means  voluntary  transfer  of  possession  from  one  person  to  another  : 

"  Document  of  title  to  goods  "  has  the  same  meaning  as  it  has  in  the  Factors  Acts  : 

"  Factors  Acts  "  mean  the  Factors  Act,  1889,  the  Factors  (Scotland)  Act,  1890,  and 
any  enactment  amending  or  substituted  for  the  same  : 

"  Fault "  means  wrongful  act  or  default : 

"  Future  goods"  mean  goods  to  he  manufactured  or  acquired  by  the  seller  after  the 
making  of  the  contract  of  sale  : 

"  Goods  "  include  all  chattels  personal  other  than  things  in  action  and  money,  and 
in  Scotland  all  corporeal  movables  except  money.  The  term  includes  emble- 
ments, industrial  growing  crops,  and  things  attached  to  or  forming  part  of  the 
land  which  are  agreed  to  be  severed  before  sale  or  under  the  contract  of  sale  : 

"  Lien  "  in  Scotland  includes  right  of  retention: 

"Plaintiff"  includes  pursuer,  complainer,  claimant  in  a  multiple-poinding  and  de- 
fendant or  defender  counterclaiming : 

"  Property"  means  the  general  property  in  goods,  and  not  merely  a  special  property: 

"  Quality  of  goods  "  includes  their  state  or  condition  : 

"  Sale  "  includes  a  bargain  and  sale  as  well  as  a  sale  and  delivery : 

"Seller  "  means  a  person  who  sells  or  agrees  to  sell  goods  : 

"Specific  goods  "  mean  goods  identified  and  agreed  upon  at  the  time  a  contract  of 
sale  is  made. 

"  Warranty  "  as  regards  England  and  Ireland. means  an  agreement  with  reference  to 
goods  which  are  the  subject  of  a  contract  of  sale,  but  collateral  to  the  main 
purpose  of  such  contract,  the  breach  of  which  gives  rise  to  a  claim  for  damages, 
but  not  to  a  right  to  reject  the  goods  and  treat  the  contract  as  repudiated. 

As  regards  Scotland  a  breach  of  warranty  shall  be  deemed  to  be  a  failure  to  perform 
a  material  part  of  the  contract. 
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(2.)  A  thing  is  deemed  to  be  done  "  in  good  faith  "  within  the  meaning  of  this  Act 
when  it  is  in  fact  done  honestly,  whether  it  be  done  negligently  or  not. 

(3.)  A  person  is  deemed  to  be  insolvent  within  the  meaning  of  this  Act  who  either 
has  ceased  to  pay  his  debts  in  the  ordinary  course  of  business,  or  cannot  pay  his  debts 
as  they  become  due,  whether  he  has  committed  an  act  of  bankruptcy  or  not,  and 
whether  he  has  become  a  notour  banki'upt  or  not. 

(4.)  Goods  are  in  a  "deliverable  state  "  within  the  meaning  of  this  Act  when  they 
are  in  such  a  state  that  the  buyer  would  under  the  contract  be  bound  to  take  delivery 
of  them. 

63-  This  Act  shall  come  into  operation  on  the  first  day  of  January  one  thousand 
eight  hundred  and  ninety-four. 

64.   This  act  may  be  cited  as  the  Saleof  Goods  Act,  1893. 
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ABOUT,  effect  of,  in  sale  contracts,  368. 
ACCEPTANCE  AND  RECEIPT, 

at  common  law,  209-213,  663-665. 

under  statute  of  frauds,  214-264,  666-670. 

when  a  question  for  court,  229,  234,  666. 

when  a  question  for  jury,  230. 
ACCORD  AND   SATISFACTION,  73  n. 

BAILMENT  OR  SALE,  47,  50,  646-651. 
BARGAIN  AND   SALE,   663-665, 

of  specific  goods,  98-111,  684-693. 

is  an  unconditional  contract,  118-129. 
BILL  OF  LADING, 

may  be  used  to  prevent  transfer  of  title  to  buyer,  194,  204,  427-434,  656- 
662. 

not  fully  negotiable,  508-520. 
BONA  FIDE  PURCHASER,  499-507,  699,  710. 
BUYER, 

right  of  inspection  of,  380-388,  684-697. 

right  of,  upon  breach  of  warranty,  390,  418,  435-443,  560. 

right  of,  upon  breach  of  promissory  condition,  401-426,  555-559. 

waiver  of  rights  by,  30,  409,  411,  412,  415. 

right  of,  against  third  parties,  427-434,  473-478,  484-539. 

right  of,  to  possession,  133,  444^70,  633. 

duty  of,  to  take  title,  564,  569. 

duty  of,  to  take  possession,  578,  729. 

CARGO,  meaning  of,  371. 

CAVEAT  EMPTOR,  289,  290,  295, 297,  330, 343, 348, 351,  353,  365,  677-683 

COMMON   CARRIER, 

may  receive,  but  cannot  accept,  243-247. 

delivery  to,  176,  209,  479,  698. 

nnay  deliver  to  holder  of  bill  of  lading,  508. 
CONDITIONAL   SALE, 

is  a  sale  for  cash,  a,  124. 

when  buyer  cannot  recover  part-payment,  127-129,  349. 

nature  of,  524-539. 

liability  of  buyer,  when  property  destroyed,  568. 
CONDITIONS, 

classification  of,  671-674. 

stipulations  which  are  merely,  24,  265-278,  675,  676. 
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CONDITIONS  —  continued. 

stipulations  which  are  promissory,  279-388,  677-683,  684-693. 

delivery  and  payment  are  concurrent,  445,  449,  633,  663. 

delivery  of  instalments  as,  451-470. 

payment  of  instalments  as,  694. 
CONTRACT  TO   SELL, 

how  it  differs  from  a  present  sale,  1,  4,  5,  633-640. 

how  it  differs  from  a  contract  for  labor,  26-37,  640-642. 

may  become  a  sale,  112-117. 

specific  goods  to  be  made  deliverable,  180-143. 

unascertained  or  future  goods,  143-177,  637-645. 

DAMAGES, 

measure  of  buyer's,  388,  401,  418,  423,  435-444,  555-563,  714,  715,  718, 

seller's,  upon  buyer's  non-acceptance,  570-577,  720-728. 
DEALER,  engagements  of,  335,  350. 
DELIVERY, 

of  ponderous  goods,  215,  236. 

by  transfer  of  key,  215. 

without  change  of  location,  240  n.,  241. 

when  goods  in  possession  of  third  party,  242. 

wrongful  possession  by  buyer  is  not,  248. 

by  transfer  of  documents  of  title,  255-259,  477. 

how  it  differs  from  tender,  389. 

duty  of  seller  to  make,  444-470. 

place  of,  29,  380,  448. 

by  instalments,  451-470. 

without  change  of  location,  144,  233,  471-478. 

to  a  carrier,  176,  209,  479,  698. 

location  may  be  changed  without,  479. 

FACTORS  ACTS, 

text  of  various,  765,  767,  769,  770. 

how  far  they  have  changed  the  common  law,  632-639,  768. 

historical  sketches  of,  768,  771. 
FRAUD, 

effect  of,  on  sale,  493-523,  703-711. 
FRAUDULENT  POSSESSION, 

by  vendor,  540-554,  712. 

GOODS, 

what  the  term  includes,  9-11,  21-23,  38-45,  636-645. 
what  are  specific,  98-111. 

INSPECTION,  buyer's  rights  of,  143,  380-388,  684-693. 
INSTALMENT  CONTRACTS,  451-470,  694-697. 
INTEREST  AS  DAMAGES,  718. 
INVOICE,  effect  of,  187,  662.  • 

JUS  DISPONENDI,  reservation  of,  178-205,  656-662. 
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MANUFACTURER,  engagements  of,  335,  339,  341,  355. 
MERCHANTABILITY,  engagement  for,  311,  318,  327,  334. 
MORTGAGEE,  rights  of,  18,  46,  636-640,  643-646. 

POSSESSION, 

does  not  give  authority  to  seU,  484-498,  524,  679,  680,  699,  700,  709. 

and  other  facts  may  give  apparent  authority,  521,  523. 

fraudulent,  by  vendor,  537,  540-554,  712. 

under  factors  acts,  632,  639. 
POTENTIAL  EXISTENCE,  12-19,  636-640. 
PRICE, 

as  an  element  of  a  sale,  52,  654. 

part-payment  of,  53-59. 

■when  it  exceeds  statutory  limit,  53,  55,  250. 

REASONABLE   TIME,  81. 
REMEDIES  OF  BUYER, 

in  case  of  contract  to  sell,  4,  427. 

in  case  of  present  sale,  5,  633,  635. 

upon  breach  of  warranty,  390-401,  418,  423,  485-444,  560-563,  716,  718. 

upon  seller's  failure  to  give  possession,  582. 
REMEDIES  OF  SELLER, 

in  case  of  present  sale,  1. 

in  case  of  contract  to  sell,  164-177. 

upon  buyer's  failure  to  take  title,  564-569,  570-577,  720-726. 

upon  destruction  of  property  under  conditional  sale,  568. 

upon  buyer's  failure  to  take  possession,  578,  729. 
RISK  OF  LOSS, 

may  be  separated  from  ownership,  200. 

generally  attends  ownership,  141,  206-208,  684-693. 

SALE   OF  GOODS, 

how  it  differs  from  a  bailment,  646,  651. 

how  it  differs  fi-om  a  contract  to  sell,  1,  4,  5,  684. 

essentials  of,  at  common  law,  1,  7,  636,  663. 

before  they  exist,  12-21,  636-640. 

how  it  differs  from  contract  for  labor,  etc.  26-37,  640-642. 

how  it  differs  from  sale  of  land,  38-45,,  643-645. 

how  it  differs  from  sale  of  a  special  property,  46-51 ,  646-653. 

with  option  to  return,  260-264,  684-693. 

to  arrive,  265,  675,  676. 

upon  inspection,  295,  297,  830,  348,  663,  684. 

by  description,  299,  300,  305,  308,  311,  318-329,  831. 
SALE  OF   GOODS   ACT,  775-788. 
SAMPLE,  sale  by,  308,  311,  315,  384,  663,  684. 
SELLER, 

who  is  a,  194-205,  646,  651. 

duty  of,  to  confer  title,  279-294,  677-683. 

duty  of,  to  furnish  tlie  agreed  article,  295-388,  684-693. 

duty  of,  to  furnish  article  fit  for  stipulated  purpose,  318-367. 

of  provisions,  duty  of,  363-367. 
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SELLER  —  continued. 

duty  of,  to  furnish  agreed  quantity,  368-371. 

must  not  mingle  the  goods  with  others,  872-379. 

engages  for  inspection,  380,  684. 

duty  of,  to  give  possession,  444-470,  694. 

can  give  no  better  title  than  he  has,  484-539,  699,  700,  709. 

right  of,  against  subvendee,  493-528,  699,  709. 

lien  of,  579-589. 

right  of,  to  stop  in  transit,  590-624. 

right  of  resale,  570,  617,  624,  731-734. 

right  to  rescind,  625-631,  735-747. 
STATUTE  OF  FRAUDS,  26-45,  58-97,  214-264,  640,  666,  667. 

proposed  redraft  of,  748-763. 

typical  American  provisions  of,  763. 
STOPPAGE  IN  TRANSITU,  590-624. 
SUBJECT-MATTER   OF  A  SALE,  9-51,  635,  640,  643,  646. 

choses  in  action,  9-11. 

goods  not  in  actual  existence,  12,  13,  14,  15,  18,  636,  637. 

how  dealt  with  in  equity,  14,  20. 

sale  of  a  chance,  21,  22. 

goods  which  have  perished,  24. 

the  general  property  in  goods,  46-51,  646-653. 

TITLE   TRANSFER  OF, 

in  case  of  present  sale,  1,  5,  98-129,  635,  636,  663,  684. 

in  case  of  contract  to  sell,  4,  118-129,  130-177. 

reservation  of,  178-205,  656-662. 

in  trust,  200. 

duty  of  seller  to  make,  279-294,  667-683. 

after  inspection,  381. 

before  inspection,  383,  387,  663,  684. 

conditional  upon  inspection,  385. 
TRADE  FIXTURES,  18,  45,  643. 

WAREHOUSE  RECEIPT, 

nature  of,  518. 
WARRANTY, 

oral  evidence  concerning,  when  contract  is  written,  347,  398,  399. 

nature  of,  889,  395. 

express,  392. 

buyer's  rights  upon  breach  of,  390,  418,  435-443,  560,  716,  718. 
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